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ERRATA  AND  ADDENDA. 

Page     lo    line  8  from  end,  after  "  Urquhart  ?•.  Butterfield,  37  Ch.  D.   357," 

add  "but  £7;.  Barnesr. Merritt,  f>/«/  164." 

„  48  top  line, /w  " to  identity,"  read  "the  identity." 

,,  122  lines  from  top,  for  "5  Cox  i,"  read  "5  Cox  11." 

„  123  line  28  from  top,  for  "  8th,"  read  '*  5th." 

„  127  line  2  from  end, /or  ''''post  chap,  xxi.,"  read  ^^ po-tf  237." 

„     145     line  6  from  end, /or  "89-90,"  rc«J  "89-91."     And  add  '^  And  the 

condition  of  other  similar  places  may  even 
in  some  cases  be  relevant  [po.it  152)." 

,.     147     column  2,  the  case  of  R.  r.  Devereux  should  be  transposed  to  top 

of  right  hand  column  on  p.  146. 

..      152     line  8  from  end,  after  "1905."  add  "And  to  show  that    a  drop 

of  22  inches  from  the  footbonrd  of  a  i*ailway 
carriage  to  the  platform,  was  not  dangerous, 
evidence  that  a  similar  drop  existed  at  other 
stations,  and  that  no  accidents  had  happened 
there,  is  admiHsible.  (Manning  r.  L.  &  N. 
W.  Ry.,  23  T.L.R.  222,  C.A.) 

„     162     column  2,  line  15  from  top,  after  "138  ;  "  hisert  "R.  r.   Ivimy, 

pojtt,  444  ;  " 

„     163     column  I,  afte7'  "  R.  r.  Wyatt "  &c.,  add  "  R.  r.  Walford,  42  L.  Jo 

123,  C.C.R." 

„     180    line  i6  from  top,/<w  "  185-6,"  read  "  199." 

„     194    line  6  from  end,  for  "  i  How.  St.  Tr.  262,"  read  "Cro.  Eliz.  262." 

„     201     line  3  from  end,/or  "  178,"  read  "  138. " 

„     210    line  8  f rom  end,  <7/f«*  "Rogers   r.   Quinn,    26  L.R.  Ip.  136,"   add 

"  contra.  Re  Emmett,  95  L.T.  755." 

„     212     line  2  from  top,  after  "1899)."     Add  "A  notice,  given   'without 

prejudice,'  to  annul  a  sale,  failing  the  pur- 
chaser's acceptance  of  a  proposed  condition, 
has  been  held  void.  {Re  Weston,  1907,  i 
Ch.  244.)" 

„     216    column  2,  line  12  from  top,/<>r  "406,415,"  read  "806,  817^" 

„     230    line  18  from  end,  for  "Harvey  /•.  Croydon  Union,  26  Ch.D  ,  249," 

read  *'ep.j  however,  Barnes  r.  Merritt  ati/ej 
164." 

„     238    column  I,  after   "R.  r.  Bexley,  70  J. P.  Rep.,  263,"    add  *' and  see 

R.  r.  Bromhead,  71  id,  103,  C.C.R." 

„     242    line  18  from  end, /or  "later,"  rend  "latter." 

.,     296    column  I,  opposite  R.  Abbott,  inxert :  "  A  declaration  made  by  the 

deceased  just  before  she  expired  and  after 
the  exclamation  *  I  am  dying,' — held  ad- 
missiblo  (R.  r.  Cowle,  71  J. P.  Rep.  152, 
distinguishing  R.  r.  Abbott,  opposite),^'' 
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Ixxx  ERRATA  AND   ADDENDA. 

Page  302    line  34  from  top,  after  '*  L.T.  265;"  liuiert  ''Re  Bryan,  42  L.Jo.- 

164." 
307     column  I,  line  7  from  to^,  for  »  843,"  read  "217;  see^^M^  594." 
323     column  I,  line  28  from  top,/f*r  *'  /^o«^  326,"  r^od  ''pout  342-3'' 
333     column  2,/(/r  *'  Laud  Act  Assessment,"    read  "Land  Tax  Assess- 
ment." 

5^4     column  2,  line  6  irom  end,  after  •*  pedigree,  /d.).  ^^^^  *"^^t/^J"*^J 
^^^  of  a  Committee  of    the   General    Medical 

Council  finding  a  dentist  guilty  of  profes- 
sional misconduct,  is  not  evidence  of  such 
misconduct  in  an  action  by  a  third  party 
against  the  dentist  (Clifford  r.  Timms,  1907, 
I  Ch.  420)." 
368     line  16  from  to^  Jor  "  any,"  read  '^  an." 
381     line  2  from  top,  after  ''execution,"  insert  **can." 
-282     line  8  from  top,  "7  M.  &  W.  400,"   imert,  *' ;  see  however,   Blair 
^  r.  Crawford,  1906.  I  I.R.  578." 

400    line  8 from  end,  a/?^'/-  "840);"   insert  "hearsay  (R.  r.  Cowle,   71 

J.P.Rep.  152)  ;" 

449     line  25  from  top,  after  •'  ante,  406),"   add  "  The  latter   view   was 

adopted  by  Grantham,  J.,  in  R.  r.  Cowle, 
71  J.P.Rep.  152." 

449    last  line,  after  "  Darling,  J."  add  •'  ;  contra,  R.  r.  Cowle  «//;;.)." 

518     line  20,   tf/t<^r '*  516,"  add  ''Scotch  wills  may  be  proved  here  by 

examined  copies,  the  above  Act  not  applying 
thereto  (Halkett  r.  Dudley,  51  Sol.  Jo. 
290.  The  cop3'  admitted  in  this  case  is, 
however,  described  in  W.N.  1907,  pp.  57-8, 
as  a  •  certified  office  copy,*  and  in  the 
Master's  certificate,  so  I  am  informed  by 
the  plaintitt's  solicitors,  as  a  'certified 
copy '  merely)." 

„     520     line  23  from  top,  after  "  {antc^^^sV  read  "As  to  proof  of  foreign 

Wills  and  Probates,  see  arvte  507,  516,  518." 

.,      527     line  22  from  top, /(//•  ''post,'''  read  ''ante." 

..     531     line  22  from  to\\  for  "528,"  read  "S45-" 

531     line  23  from  top,  delete  "post  545," 

540     line  28  from  top,  after    *'  May  r.  Piatt,    1900,  i    Ch.  616,"    read 

"followed  but  not  approved  in  Thompson 
r.  Hickman,  23  T.L.R.  311." 

554     column  2,  line  6  from  lop, /or  "  579  ;  and  cp.  569-70"  read  "603." 

562     line  6  from  top.>/-  "  576  "  read  "  577." 

567     line  II  from  top,   after  "499,"  head  '*  and  Krell  r.   Henry,   1903, 

2  K.B.  740,  753-4)." 
573     last  line,  after  "  260-78  "  insert  "  ;  ante  477." 
591     line  13  from  end,/r;r  *'  on,"  read  "no." 
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THE  LAW  OF  EVIDENCE. 


BOOK  I. 

PRODUCTION  OF  EVIDENCE. 


CHAPTER  I. 

INTRODUCTORY. 

LAW, — Substantive  and  Adjective. — Law  is  commonly  divided 
into  Subbtantive  Law,  which  defines  rights,  duties,  and  liabilities ; 
and  Adjective  Law,  which  defines  the  procedure,  pleading,  and 
proof,  by  which  the  substantive  law  is  applied  in  practice. 

The  rulas  of  procedure  regulate  the  general  conduct  of  litigation 
from  its  initial  to  its  final  stage  ;  the  object  of  pleading  is  to  ascertain 
for  the  guidance  of  the  parties  and  the  Court  the  material  facts  in 
issue  in  each  particular  case ;  proof  \sthQ  establishment  of  such  facts 
by  proper  legal  means  to  the  satisfaction  of  the  Court.  The  first- 
mentioned  term  is,  however,  often  used  to  include  the  other  two. 

PSOOF,  in  this  sense,  is  effected  by — (a)  evidence,  (h)  presump- 
tions, (c)  judicial  notice,  and  {d)  inspection. 

(a)  Evidence  means  the  facts,  testimony,  and  documents  which 
may  be  legally  received  in  order  to  prove  or  disprove  the  fact  under 
inquiry. 

Tayior  applies  the  word  to  "all  the  legal  means,  exclusive  of 
mere  argument,  which  tend  to  prove  or  disprove  any  fact  the  truth 
of  which  is  submitted  to  judicial  investigation."  (s.  1.)  This  is  sub- 
stantially Bentham's  definition  (I  Jud.  Ev.  1,  24) ;  it  is,  however,  too 
wide,  since,  though  it  excludes  "  mere  argument "  (i.e.,  presumptions 
of  fact),  it  would  include  presumptions  of  law,  judicial  notice,  and 
inspection,  which  are  not  usually  treated  under  this  head.  On  the 
other  hand,  the  word  is  sometimes,  though  it  is  submitted  unduly, 
restricted  to  facts  exclusive  of  testimony  (Hunter,  Roman  Law,  3rd 
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Ed.  1050),  and  sometimes  to  testimony  and  documents  exclusive  of 
facts  (Steph.  Digest,  art.  1 ;  this,  however,  conflicts  with  other  parts  of 
the  Digest,  e.g.,  an  admission  which  by  art.  15  is  a  relevant  "  fact,"  is 
declared  by  art.  64  to  be  primary  "  evidence"  ;  while,  elsewhere, after 
asking  "  what  is  evidence  ?, "  it  is  added,  "  the  only  possible  answer  is 
that  one  fact  is  or  is  not  relevant  to  the  other  *'  Introd.  p.  xii).  The 
following  distinctions  are  commonly  taken  with  respect  to  the  nature 
of  evidence : 

Direct,  Circumstantial,  and  Real  Evidence. — By  direct  evidence  is 
usually  meant  the  testimony  of  witnesses  to  any  given  fact ;  by 
indirect,  circumstantial,  or  presumptive  evidence  is  meant  the 
testimony  of  witnesses  to  other  facts,  from  which  the  fact  in  question 
may  be  inferred.  The  two  forms  are  equally  admissible,  and  the 
testimony,  whether  to  the  factum  probandum  or  the  facta  probantia, 
is  equally  direct ;  but  the  advantage  of  the  former  is,  that  it  con- 
tains only  one  source  of  error,  fallibility  of  testimony,  while  the 
latter  has,  in  addition,  fallibility  of  inference.  Little  is  to  be 
gained  from  a  comparison  of  their  cogency,  since  both  forms  admit 
of  every  degree  of  probability,  from  the  lowest  to  the  highest. 
[Hunter,  1050-1 ;  Amos,  Jurispr.  333  ;  Tay.  ss.  65-89  ;  Best,  ss.  293- 
295  ;  Steph.  Introd.  Ind.  Ev.  Act ;  id.  General  View,  203-5  ;  Whart. 
Civ.Ev.s.8;  Or.Ev.ss.  10-20;  Wills*  Circ.Ev.  5th  Ed.  19-48.  The  last 
named  writer  considers  circumstantial  and  presumptive  evidence  to 
differ,  as  genus  and  species;  contra,  6  Law  Mag.,  1831, 360, 370-4;  and 
see  Thayer  Pr.  Tr.  Ev.App.A.]  Sometimes,  however,  direct  statements 
of  fact  only  amount  to  presumptive  proof  thereof  {post,  50,  chap, 
xxviii.) ;  and  sometimes  the  same  statement  may  be  direct  evidence  of 
one  fact  and  presumptive  evidence  of  another,  post,  chap,  xxz.] 
Material  objects  directly  presented  to  the  inspection  of  the  Court 
are  often  called  real  evidence  (Best,  s.  196  ;  post,  4,  37). 

Original  and  Hearsay  Evidence. — Original  evidence,  as  dis- 
tinguished from  Hearsay,  means  any  oral  or  documentary  statement 
which  is  used  circumstantially  and  not  testimonially,  {.e.,  whose 
m£^teriality  depends  on  the  fact  that  it  was  made,  and  not  on  the 
fact  that  it  was  true  ;  the  term  hearsay  (derivative  or  secondhand 
evidence)  refers  to  statements  made  out  of  court  which  ai*e  offered 
as  evidence  of  their  own  truth.  Thus,  the  information,  whether 
true  or  false,  on  which  a  party  acted  is  often  material  to  explain 
his  conduct  and  is  then  original  evidence  {post,  131) ;  while  if  it  be 
used  to  prove  the  truth  of  the  matters  stated  it  is  hearsay  and 
only  admissible  in  exceptional  cases  {post,  200,  207). — The  test  of 
whether  a  declaration  belongs  to  one  class  or  the  other  h,  therefore, 
the  purpose  for  which  it  is  tendered. 

Primary   and   Secondary   Evidence. — As    commonly    used,  these 

terms  apply  to  the  kinds  of  proof  that  may  be  given  of  the  contents 

of  a  document,  irrespective  of  the  purpose  for  which  such  contents, 

when  proved,  may  be  used. — Primary  evidence  means  the  best  or 

highest  kind,  that  iv|jj^h  the  law  regards  as  affording  the  greatest 

certainty  of  the  /^(jj    -^  question ;  thus,  production  of  the  original 
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document,  or  proof  of  an  admission  of  its  contents  by  the  party 
against  whom  it  is  tendered,  is  considered  primary  in  this  sense. 
Secondary  evidence  means  inferior  or  substitutionary  evidence,  that 
which  itself  indicates  the  existence  of  more  original  sources  of 
information ;  thus,  a  copy,  or  the  recollection  of  a  witness  who  has 
read  the  document,  is  secondary. — The  distinction  refers  merely  to 
the  quality  and  not  to  the  strength  of  the  proof ;  and  can,  as  will 
hereafter  be  seen,  only  be  taken  as  approximately  correct  (post,  chap, 
xliii.).  The  terms  primary  and  secondary  are  sometimes  used  with 
reference  to  handwriting  and  attestation  {post,  chap,  xlii.) ;  and  Mr. 
Taylor  also  regards  depositions  as  constituting  secondary  evidence  of 
oral  testimony  (s.  464). 

(b)  Presumptions  are  either  of  law  or  of  fact.  Presumptions 
of  law  are  arbitrary  consequences  expressly  annexed  by  law  to 
particular  facts ;  and  may  be  either  cojidusive,  as  that  a  child  under 
seven  is  incapable  of  committing  a  felony ;  or  rebuttable,  as  that  a 
person  not  heard  of  for  seven  years  is  dead,  or  that  a  bill  of  exchange 
has  been  given  for  value.  Presumptions  of/act  are  inferences  which 
the  mind  naturally  and  logically  draws  from  given  facts,  irrespective 
of  their  legal  effects.  They  are  always  rebuttable.  [Post,  chap, 
xlviii. ;  and  see  Circumstantial  Evidence,  sup,] 

(c)  Judicial  Notice  is  the  cognisance  taken  by  the  Court  itself  of 
certain  matters  which  are  so  notorious,  or  clearly  established,  that 
evidence  of  their  existence  is  deemed  unnecessary  (post,  11). 

(c^  Inspection.  GompaiiBon.  View. — Inspection  has  been  defined  as 
a  substitution  of  the  eye  for  the  ear  in  the  reception  of  evidence,  and 
is  as  a  general  rule  allowed  whenever  it  is  practicable  and  will  assist 
the  tribunal  in  arriving  at  a  decision.  [Tay.  ss.  554-66 ;  Best,  196-7.] 
The  practice  dates  back  for  some  seven  centuries  to  the  old  trials  by 
inspection,  which  were  the  appropriate  means  of  determining  certain 
questions,  e.g.,  age,  identity,  the  genuineness  of  records,  mayhem, 
pregnancy,  &c.  At  first  some  of  these  were  tried  by  the  Court  itself, 
but  in  doubtful  cases  reference  was  made  to  the  jury,  and  gradually 
this  became  the  usual  rule  (Thayer,  Gas.  Ev.  2nd  ed.,720  ;  post,  102). 

Valuable  inferences  are  commonly  derived  through  this  channel 
from,  e.g.,  the  demeanour  of  witnesses  under  examination,  the 
condition  of  premises  in  dispute  in  an  action^  the  appearance  of  the 
instruments  used  in  committing  a  crime,  or  from  verified  models 
and  plans.  So,  in  an  action  for  damages  for  the  bite  of  a  dog,  the 
dog  was  produced  in  court,  that  the  jury  might  judge  of  its  disposi- 
tion (Line  v.  Taylor,  3  F.  <k  F.  731).  Under  several  statutes,  also, 
the  a^e  of  persons  may  be  similarly  determined,  e.g.,  The  Vagrant 
Act,  1824,  8.  3  (R.  V.  Viasani,  30  J.P.  758) ;  the  Cr.  Law  Amend. 
Act,  1885,  s.  5  ;  The  Summary  Jurisdiction  Act,  1879,  s.  49  ;  and 
the  Prevention  of  Cruelty  to  Children  Act,  1904,  s.  17  (see  R.  v.  Cox, 
1898,  1  Q.B.  179),  and  thir,  is  sometimes  done  without  statutory 
authority  (R.  v.  Vine,  21  Sol.  Jo.  182);  while  in  cases  of  disputed 
handwriting  (post,  91),  pirated  trade-marks  or  engravings,  and  the 
like  (Lucas  v,  Williams,  1892,  2  Q.B.  113),  direct  comparison  between 
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the  genuine  and  the  disputed  specimens,  made  eitlier  by  the  tribunal 
itself  or  sometimes  by  witnesses  and  others  out  of  Court  (id. ;  Du 
Bost  V,  Beresford,  2  Camp.  511 ),  is  not  only  allowable  but  often  a  most 
efficacious  test.  A  judge,  however,  may  not  decide  a  case  upon  his  own 
view,  exclusive  of  evidence  (L.  G.  Omnibus  Co.  v.  La  veil,  1901,1  Ch. 
135 ;  though  seeas  to  trade-marks.  Bourne  v.  Swan,  1908,  1  Ch.  211). 
On  an  indictment  for  larceny,  the  Court  usually  insists  upon  the 
stolen  property,  if  found,  being  produced  before  the  jury,  unless  it  is 
of  a  perishable  nature,  or  its  exhibition  would  be  inconvenient  or 
offensive  (Best,  s.  197);  but  generally  the  production  of  "real" 
evidence  is  not  compulsory  (post,  37),  and  indeed,  where  the  jury 
may  be  unduly  affected  or  misled  thereby,  it  may  be  wholly  refused 
(Host  V.  Ry.  Co.  41  N.Y.  1069 ;  Golden  Co.  v,  Buxton,  97  Fed.  Rep. 
415)  or  permitted  only  in  conjunction  with  expert  or  other  competent 
testimony  (Tay.  s.  556).  Thus,  in  an  action  for  injury  by  a  collision, 
Wright,  J.,  in  the  absence  of  the  doctor  and  unless  by  consent  refused 
to  allow  the  jur^  to  view  the  injured  limb  (Curtler  v,  London  Tram- 
way Co.,  Times,  Feb.  13, 1891) ;  so,  in  a  case  of  disputed  handwritings 
Blackburn,  J .,  refused  to  allow  a  comparison  to  be  made  without  the 
help  of  experts  (R.  v.  Harvey,  11  Cox,  546  ;  post,  92).  In  both 
civil  and  criminal  cases,  moreover,  the  judge  may  adjourn  the  Court 
to  enable  the  jury  to  view  any  material  property  or  thing  during  the 
trial,  a  course  which  may  be  adopted  even  after  the  summing-up  (R. 
V.  Whalley,  2  C.  &  K.  376 ;  R.  v.  Martin,  12  Cox,  204) ;  but  the  jury 
must  not  communicate  with  the  witnesses  during  such  view  (R.  v. 
Martin,  sup,).  Not  only,  indeed,  may  existing  objects  be  inspected, 
but  the  Court  may  order  scientific  experiments  to  be  performed  (Bigsby 
V,  Dickenson,  4  Ch.D.  24 ;  post,  chap,  xxxv.),  artistic  tests  under- 
taken (Belt  V,  Lawes,  Times,  Nov.  17,  1882),  or  specimens  of  hand- 
writing executed  (post,  92)  in  its  presence  during  the  trial. 

In  addition  to  the  above,  the  Court  or  a  judge  may  in  civil  cases 
under  O.  50,  rr.  3-5,  order  the  detention,  preservation,  or  inspection 
of  any  property  or  thing  forming  the  subject-matter  of  the  proceed- 
ings ;  as  well  as  samples  or  photographs  to  be  taken,  observations  to 
be  made,  or  experiments  to  be  tried,  so  as  to  obtain  full  information 
or  evidence.  Such  inspection  may  be  by  judge  or  jury  ;  and  obstacles 
which  impede  it  may  be  ordered  to  be  removed  (Bennett  v.  Griffiths, 
3  L.T.  735).  Similar  powers  exist  in  Admiralty  cases  by  24  &  25 
Vict.  c.  10,  s.  18 ;  in  Patent  Actions  by  the  Patents  Act,  1883,  s. 
30 ;  in  Arbitrations  and  References  by  O.  36,  r.  48  (Macalpine  v. 
Calder,  1893,  1  Q.B.  545  ;  Barnett  v.  Aldridge,  4  T.L.R.  16 ;  but  a 
view  of  which  one  party  only  has  notice  invalidates  the  award, 
Gregson  v,  Armstrong,  70  L.T.  106) ;  and  in  Coupty  Court  cases  by 
C.C.R.  1889,  O.  12,  r.  3  (an  inspection  of  a  lady's  mouth  by  a  dentist 
was,  however,  refused  under  these  rules  as  not  being  *'  any  property 
or  thing  the  subject-matter  of  the  action,"  Mitchell  v,  Stephens,  29 
L.Jo.  38  9).  Moreover,  the  medical  inspection  of  a  party  may  be  ordered 
in  various  casep,  e.g  :p_  Chancery  to  determine  pregnancy  (Re  Blake- 
more,  14  L,J.Ch.  33QK .  in  Nullity  suits  (Oakley,  Divorce,  5th  ed.  130-5, 
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and  refusal  to  submit  is  evideDce  against  the  party,  S.  v  B.  21  T.L.R. 
219 ;  contra  in  criminal  cases,  inf^  \  in  actions  for  Eailway  accidents 
(31  &  32  Vict.c.  119,  8.  2G);  and  under  the  Workman's  Compensation 
Act,  1 897,  Sch.  I.  &  II.;  but  bankrupts  cannot  be  compulsorily  examined 
with  a  view  to  their  life  insurance  (Re  Betts,  19  Q.B.D.  39). 

In  criminal  cases  the  power  to  order  a  view  before  the  trial  is 
restricted  to  proceedings  on,  or  removed  into,  the  Crown  side  of  the 
Q.B.  [6  Geo,  IV.  c.  50,  ss.  23,  24;  C.O.R.  1883,  rr.  159,  252  {q)\\ 
and  to  a  view  strictly  of  "  the  place  in  question  "  (Stones  v.  Menhem, 
2  Ex.  382).  But  the  police  may,  on  the  arrest  of  a  prisoner  for  felony 
or  misdemeanour,  seize  and  retain  all  material  documents  and  articles 
in  his  possession,  for  production  in  court,  and  even  impound  articles 
belonging  to  and  produced  by  a  witness  (Dillon  v.  O'Brien,  16  Cox, 
245 ;  R.  V.  Lushington,  Exp,  Otto,  1894, 1  Q.B.  420).  So,  letters  and 
telegrams  may,  by  warrant  of  a  Secretary  of  State,  be  detained  and 
opened  at  the  Post  Oflice  and,  if  admissible,  used  in  evidence  (7  Will. 

IV.  and  1  Vict.  c.  36,  s.  25,  extended  by  32  &  33  Vict.  c.  73,  s.23  ;  R.  v. 
Cooper,  1  Q.B.D.  19).  Generally,  also,  prisoners  may  be  compulsorily 
examined  as  to  their  mental  condition,  physical  marks,  measurements, 
finger-prints,  circumcision,  &c.  (see  R.  r.  Beck,  Pari.  Rep.  pp.  x-xi). ; 
but  on  a  charge  of  concealment  of  birth,  the  medical  examination  of 
a  female,  against  her  consent,  is  illegal  (Agnew  v.  Jobson,  13  Cox  625), 
and  a  prisoner's  refusal  to  be  examined  as  to  a  certain  disease  has  been 
held  no  evidence  against  him  (R.  t\  Gray,  68  J.P.  Rep.  327). 

[Tay.  ss.  554-566,  1260a  ;  Best,  ss.  196-197.] 

PBOOF  IN  CIVIL  AND  CBIMINAL  CASES.  The  rules  of 
proof  are  in  general  the  same  in  civil  and  criminal  proceedings,  but 
the  following  differences  must  be  noted  :— 

(1)  In  civil,  but  not  in  criminal,  cases,  the  rules  of  evidence  may 
be  relaxed  by  consent  of  parties  or  order  of  the  Court,  Thus,  the 
parties  may  agree  to  try  their  case  entirely  upon  affidavits  {post, 
chap,  xl.) ;  or  make  admissions  for  the  purpose  of  dispensing  with 
formal  proof  at  the  trial  (post^  10) ;  or  obtain  leave  in  chambers  either 
to  interrogate  each  other  before  trial  or,  in  certain  cases,  to  prove 
particular  facts  at  the  trial  by  affidavit  or  hearsay,  and  documonto 
by  secondaiy  evidence  {post,  chap.  xl.).  Stamp  objections,  also,  can 
only  be  taken  in  civil  cases  {post,  chap.  xlii.).  Moreover,  admissible 
evidence  is  sometimes  excluded  (Harris  v,  Harris,  27  L.T.  428),  or 
inadmissible  evidence  let  in  (Smith  v.  Blakey,  j906^,  229;  Abbey leix 

V,  Sutcliffe,  post^  207 ;  Oriental  Co.  v.  Surat,  post,  205),  by  express 
or  implied  contract  between  the  parties. 

(2)  On  the  other  hand,  the  provisions  relating  to  confessions^ 
dying  declarations,  character,  and  the  competency  a7id  covipellability  of 
witnesses  are  wholly  or  partly  peculiar  to  the  criminal  law. 

(3)  Civil  cases  may  be  proved  by  a  pi-eponderance  of  evidence 
(Cooper  r.  Slade,  6  H.LC.  746, 772) ;  criminal  charges  must  be  proved 
beyond  a  reasonable  doubt  (R.  v. White,  4  F.  &  F.  383 ;  R.r.  Sterne,  cited 
Best,  8. 95 ;  42  Sol.  Jo.  835  per  Lord  Ludlow),  This  distinction  seems 
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to  date  from  the  end  of  the  eighteenth  century  only,  and  to  have  been 
due  to  the  reaction,then  setting  in,  against  the  rigours  of  the  penal  code 
{cp.poat,  227).  It  was  applied  at  first  infavorem  vitce  to  capital  cases 
only.  [lOAm.L.Rev.642;  1  Greenl.  Ev.p.  158;  Tay.s.  112;  Best,  s. 
95;  Steph.  art.  94.] 

Whether  criminal  charges,  arising  in  civil  proceedings,  must  be 
proved  with  the  same  strictness,  is  doubtful.  The  affirmative  is  sup- 
ported by  Taylor  and  Stephen,  sup. ;  and,  in  an  action  on  a  fire  policy, 
a  plea  of  wilful  burning  has  been  required  to  be  proved  with  sufficient 
strictness  to  justify  a  conviction  for  arson  (Thurtell  v.  Beaumont,  1 
Bing.  389)  ;  so  in  actions  for  libel  with  pleas  in  justification  imputing 
forgery  (Chalmers  v.  Shackell,  6  C.  &  P.  475  ;  though  see' remarks  of 
Day,  J.,  in  Leader^?.  Smyth,Time8,  5  Nov.  1892);  or  bigamy  (Willmett 
V,  Harmer,  8  0.  &  P.  695).  The  weight  of  opinion,  however,  appears 
to  be  contra,  the  reasons  for  the  criminal  rule  being  inapplicable  to 
civil  cases.  Thus,  in  actions  for  penalties  under  the  Corrupt  Practices 
Act,  1854,  ii  has  been  held  that  the  charge  of  bribery  may  be  proved 
as  in  civil  cases  by  a  mere  preponderance  of  probability  (Cooper  v, 
Slade,  6  H.L.C.  746,  772  ;  Magee  v.  Mark,  11  Jr.  C.L.R.  449,  per 
Pigot,  C.B.  diss,  Fitzgerald,  B.) ;  so  as  to  the  forgery  of  a  deed  in  an 
ejectment  action  (Doe  v.  Wilson,  10  Moo.  P.C.  502,  531);  and  in 
actions  against  carriers,  the  felony  of  the  defendants'  servants  need 
not  be  proved  with  the  same  strictness  as  on  a  criminal  trial  (Vaughton 
V,  L.  &  N.W.Ry.,  L.R.  9  Ex.  93;  Boyce  i\ Chapman,  2  Bing.  N.C.  222; 
Blankensee  v.  Midland  Ry.  Co.,  28  L  Jo.  325) ;  and  the  weight  of 
opinion  in  America  is  to  the  same  effect  (Kurz  v,  Doerr,  180  N.Y.  81 ; 
10  Am.  Law  Rev.  642  ;  1  Greenl.  Ev.,  16th  ed.,  pp.  158-61 ;  Thayer, 
Pr.Tr.  Ev.  558  n.) 

LEX  FOBI. — Unless  otherwise  provided  by  statute,  questions  of 
evidence  are  determined  by  the  lex  fori  and  not  by  the  lex  loci 
contr actus {B&inv,Whiteha,yen'Ry., 3  H.L.C.  1, 19;  Hamlynr.Talisker, 
1894,  A.C.  203,  213).  Thus,  copies  of  foreign  documents,  though 
admissible  in  a  foreign  court,  will  be  rejected  unless  complying  with 
English  law  (Brown  ^^  Thornton,  6  A.  &  E.  125) ;  and  conversely,  a 
document  admissible  here  has  been  rejected  on  an  Indian  Appeal 
(Clark V.  Mullick, 3  Moo.  P.C.  252, 279).  [Tay. s.  49 ;  Dicey, Confl. Laws, 
711,  714-5.]  With  regard  to  Interpretation,  the  general  rules  are 
that,  unless  a  different  intent  is  expressed  in  the  document,  wills  and 
contracts  affecting  realty  are  governed  by  the  lex  situ^y  wills  of 
personalty  by  the  lex  domicilii,  and  contracts  &c.  affecting  personalty 
by  the  lex  loci  contractus  (Bain  v.  Whitehaven  Ry.  sup,\  Re  Scholefield, 
93  L.T.  122) ;  or  where  such  contracts  are  made  between  residents  in 
different  countries,  by  the  law  intended  by  the  parties,  i.e.,  generally 
the  lex  loci  solutionis  (Hamlyn  v.  Talisker,  sup. ;  Chatenay  v»  Brazilian 
Co.,  1891,  1  Q.B.  79). 

PUNCTIONS  OF  JUDGE  AND  JUBY.     LAW  AND  FACT.— 

In  Jur}^-t rials  matters  of  law  are  determinable  by  the  judge,  matters 


tpondent  juraioTM,  [Tay.  £b.  23-h18;  as  to  Zaw  and  Fact  generally  see 
Thayer,  Pr.Tr.  Ev.  1 83 ;  Markby,  2  Law  Mag.  4th  sw.  8 1 1 ;  1 2  Harv.  L, 
B«v.  457-60,545;  15  id.21l ;  31  Law  Mag.  1 ;  and  upon  appeals, see  108 
L.T.  Jo.  8G0  ;  and  Boulton  on  Case  Stat«d,  107-129.] 

Questions  as  to  the  production  and  admissibility  of  evidence  belong 
to  the  former  class,  questions  as  to  its  credibility  and  weight,  to  the 
latter.  Whether  there  ia  any  evidence,  therefore,  ie  for  the  judge  ; 
but  whether  there  is  sufficient  evidence  is  for  the  jury.  Thus,  in 
actions  of  negligence,  it  is  for  the  former  to  say  whether,  from  any 
given  state  of  facts,  negligence  can  be  infeired,  and  for  the  latter  to 
find  whether  it  aught  to  be  inferred  (Metropolitan  Ry.  Co.  v.  Jackson, 
3  App.  CftS.  193,  200);  so,  in  libels,  civil  or  criminal,  it  is  for  the 
former  whether  the  words  were  capable  of  the  meaning  alleged,  and 
for  the  latter  whether  they  bort  it  {pott,  9).  Moreover,  it  is  the  duty 
of  the  judge  to  explain,  and  of  the  jury  to  regard,  any  specific  rules 
which  may  aflect  the  evidence  adduced,  e.g.,  who  has  the  bnrden  of 
proof ;  what  presumptions  apply  ;  when  corroboration  is  required  ; 
that  statements  may  be  evidence  for  some  purposes  and  not  for 
others ;  that  matters  not  cross- examined  to  are  admitted ;  or  tliat 
direct  and  positive  testimony  to  facts  is  to  be  accepted  in  preference 
to  the  mere  opiniun  of  experts.  In  civil  cases  the  objection  that 
a  given  matter  is  for  the  judge  or  jury  respectively  should  be  raised 
at  the  trial,  and  is  too  late  on  appeal  (Maskelyne  v.  Stollery,  16T.L.R. 
97,  U.L.) ;  but  in  a  criminal  trial  the  judge  has  no  power  to  di'aw 
inferences  from  the  finding  of  the  jury ;  and  where  the  latter,  on 
disagreeing,  were  asked  by  the  judge  if  they  believed  the  evidenco 
for  the  prosecution,  and  on  their  replying  in  the  affirmative  he 
entered  a  verdict  of  guilty,  the  conviction  was  quashed  (R.  v.  Farn- 
borough,  1895,2Q.B.484). 

The  following,  although  usually  considered  "  matters  of  fact,"  are, 
by  exception,  determinable  by  the  judge  : 

(1)  What  is  reaaimablein  certain  cases:  e.g.,  the  question  of  reason 
able  and  jirtAable  cause  in  actions  for  malicious  prosecution  and  false 
imprisonment.  Although,  if  the  facts  are  in  dispute,  it  is  the 
province  of  the  jury  to  find  whether  (a)  the  defendant  took  renson- 
able  care  to  inform  himself  of  the  true  state  of  the  case, and  {b)  honestly 
believed  in  the  charge  he  preferred  against  the  plaintiff,  yet  it  is  the 
duty  of  the  judge  to  determine  whether,  aided  by  these  answers,  the 
facta  found  amount  to  "reasonable  and  probable  cause"  for  the 
prosecution  or  arrest  (Lister  v.  Ferryman,  L.R.  4  H.L.  521 ;  Abrathv. 
N.E.  Ry.Co.,  11  App.  Cas.  247  ;  Brown  v.  Hawkes,  1891,  2  Q.B.  718; 
Brodshaw  v.  Goodwin,  10  T.L.R.  491  ;  HilHet  v.  Dnde,  14  id.  534  ; 
Wateon  v.  Smith,  15  id.  473;  Cox  v.  English  Bank,  1905,  A.C.  168). 
8o,  the  question  of  rtasonabh  suspicion  under  the  Pawnbrokers  Act, 
1872,  is  for  the  judge(Howard».  Clarke,  20  Q.B.D.  558;  cp.  Carter  v. 
Kimball,  29  L.  Jo.  398) ;  aa  cAno  whether  a  covenant  in  restraint  of 
tr^e  is  reasonabk  (Dowden  v.  Fook,  1904, 1  K.B.  45),    And  the  same 
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rule  applies  as  to  what  is  a  reasonable  time  for  the  performance  of 
certain  acts,  e,g, ,  for  an  executor  to  remove  goods  from  the  testator's 
mansion  (Co.  Litt.  s.  69) ;  though  these  excepted  cases  have  been 
greatly  reduced  by  Statutory  or  Common  Law  rules  defining  the 
meaning  of  reasonabletimeinmany  mercantile  and  other  transactions. 
Thus,  what  is  a  reasonable  time  for  notice  of  dishonour  of  a  bill  of 
exchange,  which  used  to  be  a  question  for  the  judge,  is  now  regulated 
by  the  Bills  of  Exchange  Act,  1882,  s.  49,  sub-s.  12 ;  so,  what  is  a 
reasonable  time  in  which  to  quit  land  is  specially  defined  by  the 
Agricultural  Holdings  Act,  1883,  ss.  83,  54.  And  in  general,  where 
no  fixed  legal  rules  apply,  the  question  is  one  purely  for  the  jury. 
[Tay.  ss.  30-36.] 

(2)  The  existence  of  eWfacU  on  which  the  admisaihility  of  evidence 
depends.     [Post,  chap.  xiv.  ] 

(3)  The  construction  of  documents ^  e,g.,  of  statutes,  records,  deeds, 
wills,  negotiable  instruments  and  ordinary  correspondence,  is  in 
general  solely  for  the  Court  (Tay.  ss.  40-43). 

Thus  it  is  for  the  judge  to  say  whether  a  writing  constitutes  a 
sufficient  acknowledgment  of  debt  under  the  Statutes  of  Limitation 
(Morell  V,  Frith,  3  M.  &  W.  402 ;  Routledge  v.  Ramsay,  8  A.  &  E. 
221),  or  whether  a  sum  stipulated  to  be  paid  on  a  breach  of  contract 
is  a  penalty  or  liquidated  damages  (Sainter  v.  Ferguson,  7  C.B.  716). 
And,  though  the  question  of  '*  parcel  or  no  pai-cel "  is  for  the  jury, 
the  judge  must  direct  them  as  to  any  documents  affecting  that  ques- 
tion (Lyle  V,  Richards,  L.R.  1  H.L.  222 ;  post  chap.  xlvi.).  It  is  for 
him,  also,  to  construe  a  contract  or  a  patent  specification  after  the 
meaning  of  any  peculiar  terms,  or  the  existence  of  the  surrounding 
circumstances,  if  disputed,  has  been  ascertained  by  the  jury ;  it  being 
the  duty  of  the  latter  to  take  the  construction  from  the  Court,  either 
absolutely,  if  there  be  no  such  terms  or  circumstances  to  be  ascertained, 
or  conditionally,  if  there  be  such  (Neilson  v,  Harford,  8  M.  &  W.  806 ; 
Hitchin  v.  Groom,  5  C.B.  515 ;  Bowes  v.  Shand,  2  App.  Cas.  455,  462). 
So,  as  to  the  construction  of  policies  ;  although,  if  the  question  whether 
they  cover  particular  goods  depends  on  a  latent  ambiguity  requiring 
resort  to  parol  evidence,  it  is  for  the  jury  (Hordern  v.  Commercial 
Union,  56  L.T.  240).  The  construction  of  foreign  contracts  is  for  the 
judge,  after  proof  of  translation,  and  of  the  local  meaning  of  the  terms 
(Chatenay  v,  Brazilian  Co.  1891,  1  Q.B.  79  ;  post,  chap,  xxxv.),  as 
also  is  that  of  lost  documents  whose  contents  have  been  proved  by 
secondary  evidence  (Berwick  v.  Horsfall,  4  C.B.N.S.  450).  The 
inspection  of  a  record  is  likewise  the  peculiar  province  of  the  Court 
(R.  V,  Hucks,  1  Stark.  521) ;  and  where  the  judge  considered  that  a 
certain  word  was  *  My^  (i.e.,  Mary)  he  excluded  evidence  that  it  was 
*  Mrs,*  and  refused  to  leave  the  question  to  the  jury  (Remon  v.  Hay- 
wai'd,  2  A.  &  E.  666). 

Where  the  question  was  whether  a  deed  was  delivered  as  an  escrow 
and  the  facts  were  contained  in  an  accompanying  letter,  its  con- 
struction was  held  for  the  judge  alone  (Furnesst?.  Meek,  27L.J.Ex.  34; 
post,  chap.  xlv.).     On  the  other  hand,  where  a  contract  is  wholly  oral 


(Maakelyne  v.  Stollery,  16  T.L.R.  97,  H.L.)>  or  partly  oral  and  partly 
written(Bolckowti. Seymour,] 7 C.B.N.8. 107;  Mooreii. Garwood, 4 Ex. 
681),  or  perhaps  consists  of  a  Beries  of  informal  documents  (Stoddard 
r.  Watchmakers' Alliance,  Times,  Dec.  14, 19UI,  C.A. ;  coTiim,  Kayr. 
Coteaworth,  7  Ex.  595),  the  question  is  for  the  jury.  So,  where  the 
question  was  whether  the  defendant  had  adopted  the  acceptance  of  a 
bill,  the  construction  of  a  letter  written  by  him  on  the  subject,  taken 
in  connection  with  his  subeequent  conduct,  v/aa  held  for  them  (Wil- 
kinson V.  Stoney,  1  Jebb  iSymes,  509).  And  in  cases  of  libel,  whether 
in  civil  or  criminal  proceedings  (Neville  v.  Fine  Arts  Co.,  1897,  A.C. 
68  ;  Tay.  s.  42),  wnritten  threats  (R.  v.  Coady,  1 5  Cos,  89),  incitements, 
(R.  ».  Foj,  19  W.R.  109),  or  false  pretences  (R.  v.  Cooper,  2  Q.B.D. 
510;  R.  1..  Randell,  16  Cox,  335  ;  E,  v.  King,  1897,  1  Q.B.  214,  219), 
and  the  like,  although  it  is  for  the  judge  to  decide  whether  the  words 
used  were  capable  of  the  meaning  alleged,  yet  it  is  for  the  jury  to  say 
whether  they  in  fact  bore  it.  The  meaning  of  peculiar  or  technical 
terms  is  also  for  the  jury  (Bowese.  Shand,  mp.),  e.g.,  the  trade  meaning 
of  the  term  "bales"  (Gorrissen  v.  Perrin,  2  U.B.N.S,  681).  of  "June 
and  (or)  July  "  (Alexander  v  Vanderzee,  L.R.  7  C.P.  530),  or  of  "  pay- 
ment in  from  six  to  eight  weeks  "  (Ashforth  v.  Redford,  L.R.  9  C.P. 
20);  so,  as  to  whether  the  facts  proved  constitute  a  "  representation  " 
nnder  the  Dramatic  Copyright  Act,  1833  (PIanch6  v.Braham,  8  C.  & 
P.  68);  though  words  of  doubtful  import  used  in  Acts  of  Parliament 
should,  it  seems,  be  explained  to  the  jury  by  the  judge,  e.^.,  the  mean- 
tng  of  "town"  under  the  Railway  Clauses  Consolidation  Act,  1845 
{Elliott  V.  S.  Devon  Ry.  Co.  2  Ex.  725).  Where  an  offer  was  of  '  good  * 
barley  and  the  acceptance  of  '  fine,'  the  jury  were  allowed  to  find  that 
these  terms  meant  different  things,  but  not  that  the  acceptor  by 'fine' 
meant  '  good,'  the  Court  holding  there  was  no  contract  (Hutchison  v, 
Bowlter,  5  M.  &  W.  535).  The  existence  and  meaning  of  a  foreign 
law  or  custom  Is  also  for  the  jury  (post,  12 ;  chap,  xxxv.). 


(    10    ) 


CHAPTER  II. 

ff 

MATTERS   OF   WHICH   EVIDENCE  IS  UNNECESSARY. 

No  evidence  is  required  of  matters  which  are  either — (a)  Ad- 
mitted for  the  purposes  of  the  trial,  or  (b)  Judicially  noticed. 

(a)  ADMISSIONS  FOB  PURPOSES  OF  TRIAL.— Admissions  for 
the  purpose  of  dispensing  with  proof  at  the  trial,  may  be  made  as 
follows  : — 

In  Oivil  Oases,  (i)  By  the  Pleadings,  or  default  thereof  (Ripley 
V.  Arthur,  86  L.T.  735).  Subject  to  the  exceptions  in/,  these  are 
conclusive  and  exclude  any  evidence  at  the  trial,  or  finding  of  the 
jury  against  the  admitted  matters  (The  Rothbury,  10  T.L.R.  60; 
The  Hardwicke,  9  P.D.  32  ;  Maclaren  v.  Davis,  6  T.L.R.  372).  A 
party  relying  on  such  admissions  must  not,  however,  leave  any  other 
fact  to  be  inferred  from  them,  for  if  so  he  will  be  precluded  from 
proving  it  at  the  trial  (Sanders  v.  Sanders,  19  Oh.D.  873,  380).  (2) 
Pursv^nt  to  notice  under  O.  32,  rr.  2-5.  By  rule  2,  the  party  notified 
may  admit  ** any  documents,  saving  all  just  eocceptioTis"  which  dis- 
penses with  formal  proof,  but  preserves  other  objections  to  admissi- 
bility (Dudley  Co.  v.  May.  of  D.  120  L.T.  Jo.  521)  ;  the  admission  of 
a  copy  does  not,  however,  dispense  with  proof  of  the  original  (Sbarpe  v. 
Lamb,  11  A.  <S&  E.  805),  and  the  admitted  document  should  be  formally 
put  in  at  the  trial  and  marked  by  the  registrar  (Watson  v.  Rodwell, 
post,  32);  or  by  rule  4,  he  may  admit  ^^  any  spedjicf actor facts^*  mentioned 
in  the  notice ;  such  admissions,  however,  are  only  available  for  the 
particular  person  giving,  and  cause  affected  by,  the  notice,  and  may 
be  amended  or  withdrawn  on  terms.  (3)  By  agreement,  or  otherwise, 
before  or  at  the  trial  by  the  parties  or  their  agents.  Thus,  an  admission 
made  by  counsel  at  the  trial  for  the  purpose  of  dispensing  with  proof 
precludes  the  judge  from  hearing  ariy  evidence  on  the  point 
(Urquhart  v.  Butterlield,  37  Oh.D.  357).  [Tay,  s.724 ;  Ann.  Pr.  O.  24; 
Ros.  N.  P.  78-9.] 

Admissions  madefor  the  purpos«^  of  dispensing  with  proof  at  the  trial 
must  be  distinguished  from  those  tendered  as  evidence,  the  former 
not  being  usually  receivable  in  other  proceedings  and  the  latter  not 
being  usually  con^uaive. 

Admissions  of  the  first  mentioned  kind  do  not,  however,  exclude 
evidence  of  the  facts  admitted  in  all  cases,  on  account  of  the  danger  of 
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fraud  or  collusion  that  might  result,  e.g.,  in  probate  suits  (Hutley 
V.  Grimstone,  5  P.D.  24),  divorce  eases  (Boucher  v.  Boucher, 
1  E..  494;  andc^.  post,  213),  peerage  claims  (Hubback,  Ev.  of  Succ. 
97),  and  declarations  of  title  to  prope/i'ty  (Williams  v,  Powell,  W.N., 
1894,  141). 

In  Oriminal  Cases,  except  by  a  plea  of  guilty,  admissions  dispensing 
with  proof,  as  distinguished  from  admissions  or  confessions  which  are 
evidential,  are  not  allowed  in  cases  of  felony ;  and  in  R.  v,  Thomhill, 
8  C.  &  P.  575,  the  same  rule  was  applied  to  a  case  of  misdemeanour 
(Steph.  art.  60 ;  Best,  s.  97).  A  plea  of  guilty,  however,  only  admits 
the  offence  charged  and  not  the  truth  of  the  depositions  (R.  t.  Biley, 
18  Cox,  285). 

{h)  JUDICIAL  NOTICE. — Courts  may  take  judicial  notice  of  the 
various  matters  enumerated  below,  these  being  so  notorious  or  clearly 
established  that  evidence  of  their  existence  is  unnecessary. 

[Tay.  ss.  4-21 ;  Ros.  N.P.  80-84  ;  Best,  ss.  253-254  ;  Steph.  art.  58; 
Thayer,  Pr.  Tr.  Ev.,  277-312 ;  and  Cases  on  Ev.,  19-28.] 

Scope  of  the  Rule. — The  doctrine  of  Judicial  Notice  extends  to  all 
departments  of  law,  and  is  not  confined  to  that  of  evidence.  And  it 
applies  not  only  to  judges^  but  also  to  juries  with  respect  tosuch  matters 
as  come  within  t;he  sphere  of  their  everyday  knowledge  and  experience 
(R.  t?.  Rosser,  7  C.  &  P.  648).  Thus  the  latter,  as  well  as  the  former, 
may  be  asked  to  notice,  without  proof,  the  meaning  of  the  imputation 
**  Frozen  Snake  "in  a  libel  case  (Hoareu.Silverlock,  12Q.B.624,  633). 
Matters  directed  by  statute  to  be  judicially  noticed,  or  which  have  been 
so  noticed  by  the  well-established  practice  or  precedents  of  the  Courts, 
miLet  be  recognised ;  but  beyond  this,  judges  have  a  wide  discretion  and 
niay  notice  much  which  they  cannot  be  required  to  notice.  The  matters 
noticeable  may  include  facts  in  issue  or  relevant  to  the  issue,  as  well 
as  the  contents  of  documents  and  their  methods  of  proof  ;  and  the 
notice  is  in  some  cases  condtisive  and  in  others  (e.^.,  the  genuineness 
of  signatures)  merely  primd/ade  and  rebuttable. 

Although,  however,  judges  and  juries  may  use  their  general 
information  in  arriving  at  decisions,  they  may  not  now,  as  formerly 
(Thayer,  Pr.  Tr.  Ev.  170,  298),  acton  their  own  private  knowledge  or 
belief  regarding  the  particular  case  but,  if  they  have  material  facts  to 
impart,  should  be  sworn  as  witnesses  (Hurpurshad  v.  Sheo  Dyal,  L.R. 
3  Ind.  Ap.  259  ;  R.  v.  Antrim,  1895,  2  I.R.  603,  649  ;  Tay.  s.  1379) ; 
in  which  cases  a  judge  cannot,  either  when  acting  alone  or  with  others, 
adjudicate  on  his  own  testimony,  but  should  take  no  further  part  in 
the  trial  {id. ;  R.  v.  Hacker,  5  How.  St.  Tr.  1 181 ;  and  see  6  id.  1013  n. ; 
R.  V.  Antrim,  1901,  2  I.R.  133, 1 11, 164 ;  R.  v.  Galway,  31  Ir.L.T.R. 
160  ;  contra^  Best,  s.  88). 

(1)  Law,  Procedure,  Custom. — Judicial  notice  will  be  taken  of  the 
existence  of  all  Public  Statutes;  and  of  all  Acts  of  Parliament  of  whatever 
nature  passed  since  1850,  unless  the  contrary  is  expressly  provided  (52 
&  53 Vict.  c.  63, 8. 9) ;  as  well  as  of  every  branch  of  unwritten  law  obtain- 
ing in  England  or  Ireland.    Thus  if  in  a  common  law  Court,  points  of 
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equity,  or  of  parliamentary,  ecclesiastical  or  admiralty  law  arise,  they 
must  be  determined  not  by  calling  experts,  but  by  the  Coui-t  itself, 
either  of  its  own  knowledge,  or  by  enquiry,  or  by  hearing  authorities 
and  argument  (Sims  v.  Marryat,  17  Q.B.  281,  288, 292 ;  Chandler  v. 
Grieves,  2  H.  Bl.  606  n ;  Reynolds  v.  Fenton,  3  C.B.  187,  191,  where 
notice  was  taken  that  Irish  suits  were  commenced  by  process  and  not 
by  verbal  summons).  Scotch,  colonial,  or  foreign  law  must,  however, 
be  proved  as  a  fact  by  skilled  witnesses  (;e>05<,  chap,  xxxv.),  except  Scotch 
law  in  the  House  of  Lords,  or  Colonial  law  in  the  Privy  Council,  where 
what  was  a  question  of  fact  in  the  Court  below  to  be  proved  by 
evidence,  becomes  a  question  of  law  to  be  judicially  noticed  (Cooper  r. 
Cooper,  13  Ap.  Cas.  88  ;  Lyell  v,  Kennedy,  14  id.  437).  As  to  notice 
by  British  Consular  Courts  of  foreign  local  law,  see  Secretary  of  State 
V.  Charlesworth,  17T.L.R.  265. 

Procedure, — Judicial  notice  will  be  taken  of  the  procedure  and 
privileges  of  both  Houses  of  Parliament  (Stockdale  v.  Hansard,  9  Ad. 
<kE.  1;  Bradlaughv.Gossett,  12Q.B.D.271);  though  not  of  Orders 
in  Council,  nor  transactions  in  parliamentary  journals  (A.-G.r.Theak- 
stone,  8  Price,  89 ;  R.  v.Knollys,!  Ld.  Ray.  10, 15 ;  as  to  proof  of  which 
see  chap,  xliii.).  Also  of  the  Articles  of  Wai',  and  Rules  of  Procedure 
made  under  the  Army  Act,  1881  (seess.  69,  70);  though  not  the  book 
called  the  "  Rules  and  Regulations  for  the  Government  of  the  Army  " 
(Bradley  v,  Arthur,  4  B.  <fe  C.  304).  Also  of  the  Rules  made  by  the 
Lord  Chancellor  or  other  authorised  officials  under  various  Acts  {e.g.y 
imder  the  Bankruptcy  Act,  1883,  s.  123,  the  Land  Transfer  Act,  1875, 
s.  Ill,  the  Crown  Office  Act,  1877, ss.  3,  5,  and  the  Gas  and  Water- 
works Act,  1873,  s.  14);  and  of  the  jurisdiction  and  rules  of  procedure 
of  the  various  divisions  of  the  High  Court  (Jud.  Act,  1873,  s.  24;  Ros. 
N.P.  82;  Tay.  s.  19);  though  the  proceedings  and  practice  of  inferior 
Courts,  unless  regulated  by  statute,  are  only  noticed  by  themselves, 
and  not  by  each  other,  or  by  the  High  Court  (Steph.  art.  58  (5);  Van 
Sandau  v.  Turner,  6  Q.B.  773,  784;  Dance  v.  Robson,  M.  &  M.  295). 
The  Courts  will  also  notice  the  privileges  of  their  own  officers  and 
solicitors  (Stokes  v.  Mason,  9  East,  p.  426;  Walford  v.  Fleetwood,  14 
M.  &W.  449);  and  all  matters  appearing  in  their  own  proceedings, 
{e.g.,  that  an  indictable  con spii*acy  has  been  committed  by  some  of  the 
parties,  Scott  v.  Brown,  1892,  2  Q.B.  724;  Hunt  v.  Fineburgh,  inf.); 
though  not,  it  has  been  said,  the  names  of  their  officers  (Frost  t?.  Hay- 
ward,  10  M.  &  W.  673 ;  in  Hunt  v.  Fineburgh,  Times,  Dec.  8.  1888, 
however,  judicial  notice  was  taken  that  one  of  the  solicitors  named  on 
the  record  had  been  suspended);  nor,  a  mere  printed,  but  unidenti- 
fied, copy  of  the  Law  Society's  Rules  (Pickles  v.  SutclifTe,  37 
L.Jo.  543). 

Custom. — So,  notice  will  be  taken  of  local  customs  of  descent,  e.g., 
Gavelkind  and  Borough- English  (^e  Chenoweth,  1902, 2  Ch.  488);  the 
general  practice  of  conveyancers  (Re  Rosher,  53  L.J.  Ch.  722)  ;  the 
rules  of  average  adjustment  (Lohre  v.  Aitchison,  3  Q.  B.D.  558,  561); 
and  all  customs  which  have  been  either  (1)  settled  by  judicial  decision 
— e.g.,  the  rule  of  the  road  (Leame  v.  Bray,  3  East,  593 ;  Turley  v. 
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Thomas,  80.  dlsP.  103)  ;  the  lien  of  innkeepers  on  their  guests'  goods 
for  the  amount  of  their  bills  (Mulliner  v.  Florence,  3  Q.B.D.  484); 
the  lien  of  bankers  on  their  customers*  securities  (Brandao  v.  Barnett, 
3  C.B.  519, 530;  Lond.  Chart.  Bk.  of  Australia  v.  White,  4  App.  Cas. 
413);  the  fact  that  debentures  are  negotiable  instruments,  though 
not  so  expressed  (Edelstein  v,  Schuler,  1902, 2  K.B.  144);  the  custom 
of  hotel-keepers  to  hold  their  furniture  on  the  hire-purchase  system 
(Crawcourt?.  Salter,  18  Ch.D.  30;  Exp.Turqu&ndy  Re  Parker,  14  Q.B.D. 
636)  or  of  horse-dealers  to  receive  horses  on  sale  or  return  {Bxp. 
Wingfield,/?e  Florence,  10  Ch.D.  591);  or  (2)  certified  to  and  recorded  in 
any  of  the  Divisions  of  the  High  Court — e.g.^  the  customs,  certified  by 
the  Recorder  of  London,  of  foreign  attachment  (Crosbie  v.  Hethering- 
ton,  4  M.  &  Gr.  933),  or  of  shops  being  market-oyert  (Hargreave  v. 
Spink,  1892, 1  Q.B.  25);  the  old  rule  that  each  Court  only  notices 
customs  held  by  or  certified  to  it,  is  probably  superseded  by  the 
Judicature  Act,  1873(Steph.art.58  (4)  note),  Kecent  customs, however, 
will  not  be  judicially  noticed  unless  shown  {e.g.y  by  reported  decisions, 
Exp.  Powell,  Re  Matthews,  1  Ch.D.  501)  to  have  been  determined  at 
all  events  more  than  once  by  the  High  Court  {Exp»  Turquand,  sup,) 
and  they  may,  of|course,  be  displaced  by  proof  of  later  practices  (Moult 
t7.  Halliday,  1898, 1  Q.B.  125). 

(2)  Oonstitntioxial,  Political,  and  Administrative  Matters. — Judi- 
cial notice  will  be  taken  of  all  public  matters  afifecting  the  government 
of  the  country — e,g,,  of  the  accession  and  demise'of  the  Sovereigns  of 
this  country ;  of  the  existence  and  titles  of  all  other  acknowledged 
Sovereign  Powers,  the  judges  being  bound  to  know  whether  a  State 
has  been  recognised  as  independent  or  not  (Taylor  v,  Barclay,  2  Sim. 
213) ;  of  the  principal  officers  of  State  and  heads  of  departments, 
whether  past  or  present  (Whaley  v,  Carlisle,  17  Ir.  C.  L.  R.  792,  where 
the  Court  judicially  noticed  that  Lord  Hawkesbury  had  been  Foreign 
Minister  in  1803)  ;  of  the  judges  of  the  Supreme  Court,  but  not,  it 
seems,  of  those  of  inferior  courts  (Van  Sandau  v  Turner,  6  Q.B.  778, 
786)  ;  and  of  the  marshals  and  sheriffs,  though  not  of  their  deputies 
(Grant  V.  Bagge,  3  East,  128).  So,  judicial  notice  will  be  taken  of  a 
war  in  which  this  country  is  engaged  (R,  v,  De  Berenger,  3  M.  db  S. 
67)  ;  though  not,  it  seems,  of  one  between  foreign  Powers  (Dolder  v, 
Huntingfield,  11  Ves.  292  ;  sed  qu.), 

(3)  Territorial  and  Qeographical  Divisions. — Judicial  notice  will 
be  taken  of  the  extent  of  British  jurisdiction,  and  under  the  Foreign 
Jurisdiction  Act,  1890,  s.  4,  the  Court,  when  in  doubt,  may  and 
should  apply  to  one  of  II.M.'s  principal  Secretaries  of  State,  who 
is  to  furnish  the  information  required,  which  shall  be  **  conclusive 
evidence"  of  the  matters  stated  (Foster  r.  Globe  Syndicate,  1900, 
1  Ch.  811);  of  the  territorial  and  administrative  divisions  of  the 
country  into  counties  (including  those  that  are  maritime),  towns, 
pai-ishes,  &c.  (DeybeFs  case,  4  B.&  Aid.  243;  R.v.Ely,  15Q.B.827;  R. 
V.  St.  Maurice,  16  Q.B.  908) ;  and  of  the  geographical  position  and 
general  names  of  districts  and  parts  of  the  sea  as  marked  in  the 
Admiralty  charts  {e.g,^  that  the  term  '^  The  St.  Lawrence  "  applies  to 
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both  the  gulf  and  river  of  that  name ;  Birrell  v.  Drjer,  9  App.  Cas. 
345,  per  Lord  Blackburn). 

But  the  Court  will  not  take  judicial  notice  of  the  precise  extent 
or  limits  of  the  various  counties  and  divisions ;  nor  whether  particular 
places  are,  or  are  not,  situated  therein ;  nor  of  the  local  position  of 
particular  places  with  respect  to  each  other.  Thus  it  has  refused  to 
notice  that  "  Bedford  Row,*  Hoi  born,"  was  in  the  county  of  Middlesex, 
or  that  '*  the  Court  of  Requests  held  at  Kings^te  Street,  Holbom," 
though  established  by  Statute,  was  the  Court  of  Requests  for  that 
county  (Thome  and  Jackson,  3  C.B.  661 ;  cp.  Church  v.  Imp.  Gas  Co., 
tn/*.,  16 ;  or  that  a  particular  part  of  the  Tower  of  London  was 
within  the  City  of  London  (Brune  v,  Thompson,  2  Q.B.  789) ;  since 
in  the  former  case  it  was  notorious  that  parts  of  Hoi  born  were  within 
the  City  of  London,  and  in  the  latter  that  parts  of  the  Tower  were 
within  the  County  of  Middlesex.  So,  in  Kearney  v.  King,  2  B.  <&  Aid. 
301,  notice  would  not  be  taken  that  "  Dublin"  meant  "  Dublin  in 
Ireland," since  there  might  be  other  Dublins  elsewhere ;  nor,  in  Kirby 
V.  Hickson,  1  L.M.  <fc  P.  364,  would  the  Court  notice  that  Park  Street, 
Grosvenor  Square,  was  within  twenty  miles  of  Russell  Square. 

(4)  Official  Gazettes. — The  official  gazettes  of  London,  Edinburgh, 
and  Dublin  will  be  noticed  on  their  mere  production  (31  «fe  32  Vict, 
c.  37,  88.  2  and  5) ;  but  the  entire  Gazette  and  not  a  mere^cutting  must 
be  produced  (R.  v,  Lowe,  15  Cox,  286).     ^eepost,  chap.  xxix. 

(5)  Official  Seals  and  Signatures. — Judicial  notice  will  be  taken 
of  the  following  seals  and  signatures : — ^The  Great  Seals  of  theUnit-ed 
Kingdom  and  of  England,  Ireland  and  Scotland  respectively  (Lord 
Melville's  case,  29  How.  St.  Tr.  707) ;  the  Privy  Seal  and  Privy 
Signet  (Lane's  case,  2  Co.  Rep.  17  6);  the  Royal  Sign  Manual  and  the 
signatures  of  the  principal  Secretaries  of  State,  with  any  matters 
stated  thereunder  (Mighell  i\  Sultan  of  Johore,  1894,  1  Q.B.  149, 
e.g.,  the  certi6cate  of  the  Secretary  of  State  for  India,  authenticating 
the  signature  of  an  Indian  oSicial,postf  chap,  xxxii.);  though  not,  it  has 
been  said,  those  of  the  Lords  of  the  Treasury  (R.  v.  Jones,  2  Camp. 
131)  the  Treasury  Solicitor's  Seal,  however,  will  be  noticed  (39  &40 
Vict.  c.  18,  8. 1) ;  the  "Wafer  Seal  and  Wafer  Privy  Seal  framed  under 
the  Crown  Office  Act,l 877,  ss.  4,  5  (3  a);  the  Seals  and  Privy  Seals  of 
the  Duchies  of  Lancaster  (Tay.  s.  6)  and  Cornwall  (26  &  27  Vict.  c.  49, 
s.  2);  the  Seal  of  the  Corporation  of  London  (Doe  v.  Mason,  1  Esp. 
53) ;  though  not  that  of  the  Bank  of  England  or  other  Corporations 
(Doe  V.  Chambers,  4  A.  &  E.  410 ;  Ros.  N.P.  132  ;  unless  admissible 
under  8  &  9  Vict.  c.  1 13,  s.  1,  post,  chap,  xlii.),  nor  it  seems,  those  of 
County  Councils  unless  expressly  so  provided,  even  where  seals  are 
conferred  by  Statute  (Tay.  s.  14;  no  seals  are  given  to  Parish 
Councils,  id,) ;  the  Seals  of  the  Old  Superior  Courts  of  Justice  (Tooker 
V,  Beaufort,  Say.  297),  of  the  old  Admiralty  Court  (Green  v.  Waller, 
2  Lord  Ray.  893)  and  of  the  Prerogative  Court  of  Canterbury 
(Kempton  v.  Cross,  Cas.  temp,  Hardw.  108) ;  and  all  seals  authorised 
by  statute  to  be  used  by  any  court  of  justice  (Doe  v,  Edwards,  9  A. 
&  E«  554 ;  the  statement  to  the  contrary  in  Ros.  N.  P.  p.  80,  omits 
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this  case) — e.gr.,  the  Chancery  Common  Law  Seal  (12  &  13  Vict, 
c.  109,  8.  1 1) ;  and  the  Seals  of  the  Courts  of  Probate  (20  &  21  Vict, 
c.  77,  8.  22),  Divorce  (20  &  21  Vict.  c.  85,  s.  13),  Admiralty  (24  <k  25 
Vict,  a  10,  8.  14)  and  Bankruptcy  (Bankruptcy  Act,  1883,8.  137). 

The  Judicature  Acts  confer  no  seal  on  the  Supreme,  or  High,  Court 
or  its  divisions  (ReThe  Court  Bureau,  W.N.  1891,  9  ;  Steph.art.  58, 
noU) ;  but  judicial  notice  is  by  statute  required  to  be  taken  of  the 
aignaiurea  of  the  judges  of  the  superior  Courts  to  any  judicial  or 
official  document  (The  Documentary  Evidence  Act,  1845,  s.  2,  as 
modified  by^Jud.  Act,  1873,  s.  76 ;  unless,  at  least,  such  signatures 
appear  not  to  be  affixed  in  the  usual  manner,  Blades  v,  I^urence, 
L.R.  9  Q.B.  374);  and  of  the  Examiners  (0. 37,  r.  18);  and  a  seal  is  given 
to  the  Central  Office  of  the  Royal  Courts  of  Justice  and  its  various 
departments  (Tay.  s.  1539),  documents  duly  stamped  therewith 
being  receivable  in  evidence  without  further  authentication  (0. 61,  rr. 
6,  7  ;/M>«<,chap.  xliii.);  so  with  documents  purporting  to  be  S€»filed  with 
the  seals  of  the  various  District  Registries  (Jud.  Act,  1873,  s.  61). 
Judicial  notice  is  also  required  to  be  taken  of  the  seal  and  signatures 
of  the  judges  and  registrars  in  Bankruptcy  (Bankruptcy  Act,  1883,  s. 
137  ;  as  to  Ireland,  see  Re  Keller,  22  L.R.1. 158),  and  of  any  person 
authorised  by  the  judge  to  administer  oaths  therein  (Bpy.  Rules,  50)  ; 
of  the  seal  of  the  Enrolment  Office  in  Chancery  (12  &  13  Vict.  c.  109, 
8.  17) ;  and  that  of  the  County  Courts  (County  Courts  Acts,  1888, 
s.  180),  and  the  Court  of  the  Vice- Warden  of  the  Stannaries  (The 
Stannaries  Act,  1836,  s.  19).  So,  by  the  Companies  Act,  1862 
8. 125,  judicial  notice  is,  for  the  purposes  of  that  section,  to  be  taken 
of  the  signature  of  any  officer  of  the  Courts  of  Chancery  and  Bank« 
ruptcy  in  England  or  Ireland,  or  of  Session  in  Scotland,  or  of  the 
Registrar  of  the  Stannaries  ;  as  well  as  of  the  Seals  and  Stamps  of 
their  respective  offices. 

In  addition  to  the  above,  the  seals  authorised  by  Statute  to  be  used 
by  numerous  public  offices  and  bodies  are  often  either  directed  to  be 
judicially  noticed  or  rendered  admissible  in  evidence  without  proof  of 
their  genuineness — e.^.,  those  of  the  Patent  and  Record  Offices;  of  the 
Boards  of  Local  Government,  Poor  Law,  Public  Health  and  Agi-i- 
culture ;  of  the  Commissioners  of  Railways  and  Canals,  Public  Works, 
Prisons  and  Charities  ;  and  of  the  Apothecaries  Co.,  <&c.  (Tay.  e,  6,  n,). 

So,  under  the  Commissioners  for  Oatlis  Act,  1889  and  1891  (which 
replace  O.  38,  r.  6),  judicial  notice  is  required  to  be  taken  of  the  seals 
and  signatures  to  aiffidavits  and  similar  documents  required  for  the 
purpose  of  any  Court  or  matter  in  England,  or  for  the  registration 
of  any  instrument  in  the  United  Kingdom,  of  all  persons  authorised 
(otherwise  than  by  the  law  of  any  foreign  country)  to  administer  oaths, 
(fee.,  in  any  place  out  of  England.  Such  persons  are,  in  Scotland, 
Ireland,  the  Channel  Islands,  or  H.M.'s  colonial  or  foreign  dominions 
— any  judge,  court,  notary-public,  or  other  person  lawfully  authorised 
(0. 38,  r.  6);  and  in  foreign  countries — the  various  diplomatic  and 
consular  agents  (0.0.  Act,  1889,  s.  6).  The  authority,  seals  and 
signatures  of  notaries-publici  d^c,  when  authorised  merely  by  foreign 
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law,  will  not  be  judicially  noticed  {Re  EarPs  trusts,  4  K.  &  J.  300),  but 
must  be  verified  independently  by  a  British  consul  or  vice-consul 
(Brittlebank  v.  Smith,  50  L.T.  491  ;  but  not  by  a  foreign  consul,  even 
though  there  be  no  British  consul.  Re  De  Salazar,  21  W.R.  776),  or 
by  certificate  of  the  High  Court  of  the  foreign  country  {per  Field,  J., 
cited  Stringer,  Oaths,  2nd  ed.  1),  or  by  the  consul  of  such  country  in 
England  (Warren  v,  Swinburne,  9  Jur.  510  ;  cp.  Davis'  Trusts,  8  Eq. 
48).  [Stringer,  42-7,  approved  Sharpe  v.  Jackson,  39  L.  Jo.  400  ;  Ann. 
Pr.  O.  38  r.  6  ;  as  to  non-contentious  matters,  see  Statutory  Declara- 
tions, postj  chap.  xl.].  Colonial  and  foreign  judicial  documents  pur- 
porting to  be  sealed  with  the  seal  of  their  respective  courts  are, 
however,  admissible  under  14  &  15  Vict,  c,  99,  s.  7  {post,  chap,  xliii.). 

(6)  Matters  notified,  and  Companies  incorporated,  by  Statute. — 
Matters  notified  by  a  public  Act  of  Parliament  must  be  judicially 
noticed — e.g.,  that  the  Isle  of  Ely  is  a  franchise  in  the  nature  of  a 

•  riding  and  liable  to  the  repair  of  its  bridges  since  7  Will.  IV.  &  1 
Vict.  c.  53  (R.  V.  Ely,  15  Q.B.  827  ;  cp.  Thorne  v.  Jackson,  sup.  14)  ; 
or  that  the  office  of  assessor  and  collector  of  the  land-tax  and  assessed 
taxes  is  a  "  public  annual "  one,  under  3  W.  &  M.  c.  11,  s.  6  (R.  v. 
Anderson,  9  Q.B.  663). 

So,in Church  V.  Imperial  Gas  Co.,6  A.  &  E.  846, 856,it  being  objected 
that  it  did  not  appear  from  the  record  that  the  defendants  were  a 
corpoi'ation  or  sued  in  that  capacity.  The  Court  took  judicial  notice 
that  they  were  in  fact  the  corporation  of  that  name  created  by  1  &  2 
Geo.  IV.  c.  117.  And  in  Macgregor  v.  Dover  Ry.  Co.,  18  Q.B.  618, 
the  objection  being  that  there  was  no  proof  that  the  S.E.  Ry.  Co. 
mentioned  in  the  pleadings  was  the  statutory  corporation  of  that 
name,  the  Court  remarked,  "  We  know  by  a  public  Act  that  there 
is  such  a  corporation  as  the  S.E.  Ry.  Co.,  and  must  assume  its 
identity  with  the  one  named  in  the  pleadings  and  no  other.''  As  to 
the  seal  of  the  Corporation  of  London,  see  ante,  14. 

(7)  Notorions  Facts. — The  Court  will  take  judicial  notice  of  facts 
which  are  notorious — e.g.,  the  ordinary  course  of  nature  ;  the  reck- 
lessness of  boys  (Williams  v.  Eady,  10  T.L.R.  41 ;  Robinson  v.  Smith,]  7 
T.L.R.  235,  423;  Sullivan  v.  Creed,  1904,  2  I.R.  335;  Mahon  v. 
Dublin  Co.  39  Ir.  L.T.R.  126 ;  post,  108) ;  the  standards  of  weight 
and  measure  (Hockin  v.  Cooke,  4  T.R.  314 ;  O'Donnell  v.  0*Donnell, 
1  L.R.Ir.  284  ;  13  id.  226) ;  the  public  coin  and  currency  (Kearney 
V.  King,  2  B.  <fc  Aid.  303),  and  its  ditference  of  value  in  early  and 
modern  times  (Bryant  v.  Foot,  L.R.  3  Q.B.  497) ;  the  course  of  post, 
the  stamps  of  post-offices  on  letters, and  the  fact  that  post-cards  are  un- 
closed documents  whose  contents  are  visible  to  those  dealing  with  them 
(Robinson  v.  Jones,4  L.R.Ir.  391 ;  post,  87,103);  the  meaning  of  com- 
mon words  and  phrases^  ^-ff-t  ^^'^^  beans  are  a  species  of  pulse  (R.  v. 
Woodward,  1  Moo.  C.O-  '^^^^ »  *^®  difference  of  time  in  places  east  and 
west  of  Greenwich  (Cijw'tis  v.Marsh,  3  H.&N.  866);  the  existence  of  the 
universities  of  O^/q^    ^pd  Cambridge,  and  the  fact  that  they  are 
national  ^^stitutio*.J^    j,  the  advancement  of  learning  and  religion 
(J^e  Oxford  Bate,  g^  f^  jp.  184).     It  will  also  notice  the  almanac 
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annexed  to  the  Common  Prayer  Book  as  being  part  of  the  law  of  the 
land  (Collier  v,  Nokes,  2  C.  &  K.  1012  ;  Tutton  v,  Darke,  5  H.  &N. 
647)-— «.^.,  the  number  of  days  in  a  given  month  (1  Rol.  Ab.  824)  ; 
or  that  a  certain  day  of  a  month  was  a  Sunday  (Hanson  v.  Shackleton, 
4  Dowl.  48);  though  not,  it  has  been  said,  matters  not  therein  con- 
tained— e.g.,  the  time  of  sunset  on  a  particular  day  (Collier  v.  Noakes, 
Tutton  V.  Darke,  aup. ;  Mr  Taylor  queries  this,  s.  16  n,).  Nowa- 
days, however,  Courts  in  referring  to  the  almanac  have  as  little 
thought  of  any  particular  edition  as  in  referring  to  the  Bible  or 
^sop's  Fables  (Thayer,  Pr.Tr.  Ev,  292  w). 

Befreahixig  Memory  of  Judge. — When  in  doubt  as  to  any  matter 
to  be  noticed,  the  judge  may  refer  for  information  to  appropriate 
sources — e,g,f  to  dictionaries  for  the  meaning  of  words  (post,  chap, 
zxxiv.),  to  histories,  firmans  and  treaties  to  determine  the  status  of  a 
foreign  ruler  (The  Charkieh,  42  L.J. Ad.  17) ;  or  may  submit  inquiries 
to  the  officials  of  a  public  department  (id. ;  Mighell  v.  Sultan  of 
Johore,  1894,  1  Q.B.  149 ;  Foreign  Jurisdiction  Act,  1890,  s.  4,  ante, 
18).  He  may  also,  it  seems,  refuse  to  take  judicial  notice  of  the 
given  matter  unless  the  party  interested  produces  the  necessary  books 
of  reference  (Van  Omeron  t?.  Dowick,  2  Camp.  42,  where  Lord 
EUenborough  declined  to  notice  the  king's  proclamation  without 
production  of  the  Gkzette  containing  it ;  and  so  as  to  the  contents 
of  the  Articles  of  War,  these  not  being  produced,  E..  v. Withers,  cited 
in  R.  V.  Holt,  5  T.R.  p.  442  ;  Tay.  s.  21 ;  Steph.  art.  59).  As  to  how 
far  dictionaries,  almanacs,  &c.,  are  admissible  independently  of  this 
ground,  see  post,  chap,  xxziv. 
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CHAPTER  III. 

MATTERS  TO   WHICH   EVIDENCE   MUST   BE   CONFINED. 

VARIANCE  AND  AMENDMENT. 

EVIDENOE    MUST    BE    CONFINED    TO    THE    ISSUES.— The 

maxim  that  Evidence  must  be  cortfined  to  the  Issue  expresses  in 
a  loose  form  the  two-fold  exclusion  of  facts  (1)  by  pleading  and 
substantive  law ;  and  (2)  by  the  law  of  evidence  as  to  relevancy  (Tay. 
BS.  298,  316  ;  Thayer,  Pr.  Tr.  Ev.  269). 

The  present  chapter  deals  with  the  former  only,  the  rule  here  being 
that  evidence  must  be  directed  and  confined  to  the  proof  or  disproof 
of  the  issues  as  settled  by  the  pleadings^  or  statements  eijuivalent 
thereto,  and  supplemented  by  the  pa/rtictdars^  where  any  have  been 
delivered ;  and  that  no  other  grounds  of  complaint  or  defence,  nor 
any  matters  not  necessary  by  law  to  establish  those  under  trial,  can 
be  proved,  e.g.y  on  a  charge  against  an  undischarged  bankrupt  of 
obtaining  credit  without  disclosing  his  bankruptcy,  the  fact  that  he 
had  no  intention  to  defraud  is  immaterial,  the  intent  forming  no 
ingredient  of  the  offence  (R.  v.  Dyson,  18  Cox,  1  ;  post,  180). 

Moreover,  it  is  essential  that  each  case  should  be  decided  on  its 
own  evidence,  and  not  on  that  adduced  in  respect  to  any  other 
(Hamilton  v.  Walker,  1892,  2  Q.B.  25  ;  R.  v.  Fry,  19  Cox,  135  ;  post, 
chap.  xlix.).     [Best,  ss.  251-252.] 

Pleadings. — In  actions  in  the  High  Court  the  pleadings  must 

contain,  and  contain  only,  a  statement  in  a  summary  form  of  the 

material  facts  on  which  the  parties  rely  for  their  claim  or  defence ; 

but  not  the  evidence  by  which  the  case  is  to  be  proved  (O.  19,  r.  4) ; 

nor,  unless  first  denied  by  the  other  side,  any  facts  which  the  law 

presumes  in  a  party's  fflvour,  or  as  to  which  the  burden  of  proof  b'es 

upon  his  opponent  (0. 19,  r.  25).     As  to  where  there  are  no  pleadings, 

see  O.  SO  and  Odgers  PI.  4th  ed.  74-77  ;  and  as  to  pleading  in 

criminal  cases,  see  Archb.  Cr.  PI.  1-164 ;  Ros.  Cr.  Ev.  pp.  165-182  ; 

1  Russ,  Cr.  25^49  -  ^pd  Saunders  on  Indictments. 

Particulars,     q^  ,j  (^ases, — The  object  of  particulars,  which  are 

now  usually  eodof.         nt^  the  pleadings,  is  to  limit  the  generality  of 

tom^tT'd''  ^  ^O  •         r ^  *^®  P^^*'^®''  precisely  of  the  case  they  have 

^o  d^c/ose  th^^^ h    ^^f^  ^  surprise  at  the  trial.     They  are  not  intended 

nature  of  an  o       ^l%/^^\fS  which  the  case  is  to  bo  proved — e.g,,  the 

'^o*.  ^(i  '^idence,  or  the  names  of  his  witnesses  merely 
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as  such  (Temperton  v.  Russell,  9  T.L.R.  318,  322  ;  Duke  v.  Wisden, 
77  L.T.  67).  The  parties  are  bound  by  their  particulars  and  evidence 
dehors  is  inadmissible ;  but  if  particulars  have  been  waived,  the  evi- 
dence cannot  be  excluded  (Hewson  v,  Oleeve,  1904, 2  I.R.  536,  551 ; 
postf  163).  A  mere  order  for  particulars,  however,  does  not  operate  as 
a  stay  unless  so  directed,  and  the  proper  course  when  it  has  not  been 
obeyed  is  not  to  exclude  the  evidence  but  to  postpone  the  bearing. 
(Brook  V,  Brook,  1 2  P.D.  19).  [Ann.  Pr.  O.  19,  rr.  6-8 ;  O.  36,  r.  37  ; 
Bullen,  PI.  6th  ed.,  37-  41 ;  Ros.  N.P.  88-90 ;  Odgers  PI.  172-183.] 
In  Criminal  (7a«e9,  if  particulars  have  been  delivered,  the  prosecutor 
will  be  confined  thereto  (Ros.  Cr.  Ev.  168 ;  Arch.  Cr.  PI.  61-62) ;  if, 
whether  ordered  or  not,  none  have,  in  fact,  been  delivered,  the  prose- 
cutor cannot,  generally,  be  precluded  from  going  into  evidence  on 
that  account  (id, ;  R.  v,  Esdaile,  1  F.  &  F.  213,  227) ;  nor,  under  the 
Summary  Jurisdiction  Act,  1848,  s.  1  (inf,  21),  can  ho  object  on 
the  ground  of  defects  in  substance  or  form ;  the  proper  course  being 
for  the  defendant,  where  he  is  prejudiced  by  the  want  of  information, 
to  apply  to  adjourn  the  hearing  (Ros.  Cr.  Ev.  1 68  ;  R.  v.  Esdaile,  sup. ; 
Neal  V.  Devenish,  1894,  1  Q.B.  544).  Moreover,  the  sufficiency  of 
particulars  is  not  a  matter  upon  which  a  case  can  be  stated  (Neal  v, 
Devenish,  sup,) 

VABIANCE  AND  AM£NDM£NT.--Formerly  the  parties  could 
only  succeed  strictly  secundum  allegata  et  probata;  if  the  proofs 
differed  from  the  allegations,  the  variance  was  fatal.  Now,  however, 
though  the  case  made  at  the  trial  must  not  substantially  differ  from 
that  appearing  on  the  record,  very  large  powers  of  amendment  are 
conferred  upon  Courts  with  the  object  of  preventing  a  miscarriage 
of  justice.  [Tay.  ss.  217-96;  Ros.  N.P.  90-4;  Best,  ss.  278-91; 
Ros.  Cr.  Ev.  182-4 ;  1  Russ.  Cr.  53-62.] 

In  Civil  Oases  in  the  High  Court  the  judge  may  at  any  time,  on 
just  terms,  allow  all  such  amendments  in  the  pleadings  as  are  neces- 
sary to  determine  the  real  questions  in  dispute  between  the  parties 
(0.18,  rr.  1-6);  and  County  Courts  have  a  similar  power  (whether 
there  is  anything  in  writing  to  amend  by  or  not)  under  the  C*C.  Act, 
1888,  8.  87,  and  C.C.R.  1889,  O.  14.  So  the  particulars  may  be 
amended,  or  a  further  and  better  statement  thereof  ordered  on  proper 
terms  (O.  19,  r.  7). 

In  Oriminal  Oases,  also,  under  14  <S&  15  Vict.  c.  100,  s.  1,  many 
particulars  in  the  indictment  (a  term  that  by  s.  9  includes  any  informa- 
tion, inquisition,  or  presentment),  the  misstatement  of  which  was 
formerly  fatal,  may  now,  provided  they  are  not  material  to  the  merits 
of  the  case  (t.<?.,  the  substantial  as  distinguished  from  the  technical 
merits,  1  Rufs.  Cr.  56),  and  that  the  defendant  will  not  be  prejudiced 
thereby  in  his  defence,  be  amended  on  such  terms  as  to  postponing 
the  trial  as  the  Court  thinks  reasonable.  The  points  upon  which 
amendment  is  allowable  are  the  following  :  (1)  the  name  of  &ny  place 
mentioned  in  the  indictment ;  (2)  the  name  or  description  of  any 
person  alleged  to  be  the  aumer  of  any  property  forming  the  subject  of 


20  THE  LAW  OF  EVIDENCE.  [BOOK  I. 

the  offence — e.g.,  theft  of  the  "  goods  of  A."  may  be  amended  to  that  of 
the  "  goods  of  B."  (R.  v.  Fullarton,  6  Oox,  194 ;  R.  v.  Vincent,  2  Den. 
C.C.  464 ;  R.  v.  Murray,  1906,  2  K.B.  885;  see  also  inf.  as  to  owner- 
ship) ;  (8)  the  name  or  description  of  any  person  alleged  to  be,  or  to 
be  intended  to  be,  injured  by  the  commission  of  the  offence— 0.^.,  on  a 
charge  of  attempting  to  murder ''  A.,''  the  substitution  of  ''a  certain 
female  child  whose  name  is  to  the  jurors  unknown  "  (R.  v.  Welton,  9 
Oox,  297 ;  R.  v.  Titley,  14  Cox,  502) ;  (4)  the  christian  name,  surname, 
or  other  description  of  any  person  whomsoever  in  the  indictment 
named  or  described — e.g.y  perjury  before  '*  justices  for  county  and 
borough,"  the  words  "  county  and  "  struck  out  (R.  v.  Western,  1 1 
Cox,  98)  ;  (5)  the  name  or  description  of  any  mctUer  or  thi^ng  what- 
soever therein  named  or  described — e.g.,  perjury  on  a  charge  of  '^  set- 
ting fire  to  a  barn,"  amended  to  '*  setting  fire  to  a  stack ''  (R.  v. 
Keville,  6  Cox,  69  ;  R.  t?.  Tymms,  11  Cox,  645) ;  a  theft  of  *'  nineteen 
and  sixpence,"  altered  to  a  theft  of  ^*  one  sovereign  "  (R.  v.  Gumble, 
12  Cox,  248  ;  R.  v.  Bird,  id.  257) ;  an  error  in  the  date  of  a  statute 
amended  (R.  v.  Westley,  Bell  C.C.  198 ;  for  refusals,  however,  to 
amend  the  date  and  time  of  the  offence,  see  R.  v.  Scott,  Times,  Jan. 
8, 1897,  and  R.  v.  Bird,  17  Cox,  887,  though  in  R.  v.  Nicholls,  68  J.P. 
Rep.  452,  C.C.R.,  an  indictment  for  larceny  in  which  no  date  was 
specified  was  upheld) ;  or  (6)  the  oionei'ship  of  any  property  named 
or  described — e.g.^  where  the  true  owner  is  not  specified,  his  name 
may,  it  seems,  be  inserted  (R.  v.  Nunn,  28  L.Jo.  461,  C.C.R.). 

The  amendment  cannot  be  made  after  verdict  so  as  to  alter  the 
finding  of  the  jury  (R.  v.  Larkin,  28  L.J.M.C.  125 ;  R.  v.  Oliver,  18 
Cox,  588)  ;  nor  can  the  C.C.R.  amend  either  the  original  indictment 
(R.  V,  Garland,  11  Cox,  224;  R.  v.  Harris,  Dears.  0.0.  844,  per 
Cresswell,  J.)  or  an  amendment  therein  ;  nor  restore  an  indictment, 
once  amended,  to  its  original  form  (R.  v.  Barnes,  L.R.  1  C.C.R.  45  ; 
R.  V.  Webster,  1  L.  &  0.  p.  79) ;  though  an  amendment  improperly 
made  at  the  trial  ajhr  verdict  has  been  cancelled  by  the  C.C.R.  and 
a  verdict  of  not  guilty  entered  (R.  v.  Larkin,  sup,).  And  in  no  case 
will  an  amendment  which  alters  the  nature  or  quality  of  the  offence 
be  allowed — e.g.,  on  a  charge  of  a  statutable  forgery,  an  amendment 
striking  out  the  word  '*  feloniously,"  and  thus  converting  the  charge 
into  one  of  misdemeanour,  was  refused  (R.  v.  Wright,  2  F.  &  F. 
820) ;  so,  in  an  indictment  for  false  pretences,  the  omission  of  the 
words  "  with  intent  to  defraud,"  is  fatal  and  cannot  be  amended 
(R.  t?.  James,  12  Oox,  127). 

Even  where  defects  in  the  indictment  have  not  been  amended  they 
may  sometimes  be  cured  by  the  verdict.  This  applies,  however,  only 
to  averments  which  have  been  imperfectly  stated  (Heymann  v.  R., 
L.R.  8  Q.B.  102) — e.g,^  where  the  false  pretences  were  not  set  out  (R. 
V.  Goldsmith,  L.R.  2  C.C.R.  74  ;  and  see  Heymann  v.  R.,  sup. ;  and 
R.  V.  Munslow,  I805  1  Q^»  ^58).  If  an  essential  averment  is 
omitted,  the  defect  |-    -pcurable. 

Inferior  Ooiiri^^      ^^q^  the  Summary   Jurisdiction  Act,    1848 
{11&12  Vict.  c.  43)      ^     ejection  can  now  be  raised  by  the  defendant 
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to  any  information,  complaint,  or  summons  on  the  ground  oF  any 
c2e/ecl  in  mbalance  or  inform,  or  of  any  variance  between  such  in- 
formation, &c.,  and  the  evidence  produced  (s.  1.);  though  (in  the  case 
of  variances  only)  where  the  defendant  has  been  misled  thereby,  the 
hearing  may  be  adjourned  (ss.  1,  9). 

Under  this  Act  no  express  power  of  amendment  is  given  ;  but  the 
justices  have,  it  seems,  such  power  both  in  cases  of  defect  in  sub- 
stance (Rodgers  v,  Richards,  40  W.R.  381,  where  two  charges  were 
improperly  joined  in  one  information  and  it  was  held  that  one  should 
have  been  struck  out,  or  the  complainant  called  upon  to  elect,  but 
that  the  summons  should  not  have  been  dismissed),  and  in  those  of 
variance  (Mayor  of  Exeter  v,  Heaman,  37  L.T.  534  ;  in  addition,  in 
this  case,  to  the  power  to  adjourn  given  by  ss.  1,  9).     The  power  to 
amend  is,  however,  limited  to  defects  or  variances  of  minor  import- 
ance.    Thus,  where  neither  summons  nor  conviction  has  set  out  the 
essential  ingredients  of  the  offence,  this  is  a  defect  in  substance 
which  is  fatal,  no  amendment  of  either  will  be  allowed,  and  the  con- 
viction may  be  quashed  on  case  stated  or  certiorari  (Gotterili  v. 
Lempriere,  34  Sol.  Jo.  348  ;  R.  v,  McKenzie,  1892,  2  Q.B.  519).    So, 
as  to  the  graver  cases  of  variance ;  thus,  there  is  no  power  to  amend 
or  adjourn  where  one  offence  is  charged  and  a  different  one  proved 
(Martin  v,  Pridgeon,  1  E.  <&  E.  778,  in  which  the  defendant  was 
summoned  for  drunkenness  and  riotous  behaviour  under  one  Act  and 
convicted  of  drunkenness  under  another ;  R.  v,  Brickhall,  33  L. J. 
M.C.  156,  where  the  charge  was  for  assaulting  a  constable  in  the 
discharge  of  his  duty,  and  the  conviction  for  common  assault) ;  or 
where  the  wrong  person  is  charged  and  not  merely  the  right  one 
misdescribed  (Oxford  Tramway  Co.  v,  Sankey,  54  J.  P.  564).     As  to 
those  exceptional  cases  in  which  justices  may  convict  of  a  lesser 
offence  included  in  a  more  aggravated  charge,  or  under  one  section 
of  a  Statute  where  the  complaint  is  made  under  another,  see  Stone, 
Magisterial  Practice,  p.  128. 
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CHAPTER   IV. 

BURDEN  OF   PROOF.    COURSE  OF   EVIDENCE.     RIGHT  TO 
BEGIN  AND   REPLY.     MATTERS   NOT  TO   BE   STATED 
,  TO  THE  JURY.     THE   BEST  EVIDENCE  RULE. 

BUBDEN  OF  PBOOF.— The  burden  of  proof  lies  upon  the  party 
who  substantially  asserts  the  affirmative  of  the  issue. 

(  Principle. — This  rule,  derived  from  the  maxim  of  Roman  law, 

et  incumbit  prohatio  qui  dicit,  non  qui  negat,  is  adopted  partly  because 
it  is  but  just  that  he  who  invokes  the  aid  of  the  law  should  be  the 
first  to  prove  his  case  ;  and  partly  because,  in  the  nature  of  things, 
a  negative  is  more  diflicult  to  establish  than  an  affirmative  (Best, 
ss.  266-270 ;  Tay.  s.  364). 

[Tay,  ss.  364-377  :  Best,  ss.  265-277 ;  Ros.  N.P.  95-96  ;  Steph. 
arts.  93-97  a;  Thayer,  Pr.  Tr.  Ev.  353-389;  Wigmore,  Ev.  chaps. 
86-7  ;  Whart.  ss.  353-71 ;  id.  Cr.  Ev.  ss.  317-44;  and  see  6Harv. 
L.  Rev.  125  ;  17  id.  208;  17  Am.  L.  Rev.  892.] 

Meaning  and  Scope  of  Bule. — As  applied  to  judicial  proceedings 
the  phrase  "  burden  of  proof  "  has  two  distinct  and  frequently  con- 
fused meanings  :  (1)  The  burden  of  proof  as  a  matter  of  law  and 
pleading — the  burden,  as  it  has  been  called,  of  establishing  a  case, 
whether  by  preponderance  of  evidence,  or  beyond  a  reasonable  doubt ; 
and  (2)  The  burden  of  proof  in  the  sense  of  introducing  evidence 
(Thayer,  sup. ;  Chamberlayne's  Best,  s.  265  n). 

(1)  Burde7i  of  Proof  on  the  Pleadings. — The  burden  of  proof,  in 
this  sense,  rests  upon  the  party,  whether  plaintiff  or  defendant,  who 
substantially  asserts  the  affirmative  of  the  issue.  It  is  fixed  at  the 
beginning  of  the  trial  by  the  state  of  the  pleadings,  and  it  is  settled 
as  a  question  of  law,  remaining  unchanged  throughout  the  trial  ex- 
actly where  the  pleadings  place  it,  and  never  shifting  under  any 
circumstances  whatever.  If,  when  all  the  evidence,  by  whomsoever 
introduced,  is  in,  the  party  who  has  this  burden  has  not  discharged 
ifc,  the  decision  must  be  against  Lim  {Id. ;  Pickup  v.  Thames  Ins. 
Co.,  3  Q.B.D.  r^94,  GOQ  •  Wakelin  v.  L.  &  S.W.  Ry.,  12  Ap.  Cas.  41, 
45 ;  1  Greenleaf  Jijy  i  ^th  ed.  s.  74  ?i ;  Central  Corp,  v,  Butler, 
68  Mass.  524;  Hein'  \,ri  v.  Heard,  62  N.Y.  448;  Egbersr.  Egbcrs, 
177  lU.  82,  88).        '®^^^^  '     ^  ®        ' 
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In  deciding  which  party  asserts  the  affirmative,  regard  must  of 
course  be  had  to  the  substance  of  the  issue  and  not  merely  to  its 
grammatical  form,  which  latter  the  pleader  can  frequently  vary  at 
will ;  moreover,  a  negative  allegation  must  not  be  confounded  with 
the  mere  denial  of  an  affirmative  one.  The  true  meaning  of  the  rule 
is  that,  where  a  given  allegation,  whether  affirmative  or  negative, 
forms  an  essential  part  of  a  party's  case,  the  proof  of  such  allegation 
rests  on  him  (Abrath  v,  N.E.  Ry.,  in/.y  per  Bowen,  L.J. ;  Doe  v, 
Johnson,  7  M.  &  Gr.  1047,  per  Tindal,  C.J.)  ;  e.g.,  in  an  action  against 
a  tenant  for  not  repairing  according  to  covenant  (Soward  v.  Leggatt, 
7  C.  <&  P.  618),  or  against  a  horse-dealer  that  a  horse  sold  with  a 
warranty  is  unsound  (Osboru  v.  Thompson,  9  id.  837),  proof  of 
these  allegations  is  on  the  plaiutill';  so,  in  actions  for  malicious  pro- 
secution, it  is  upon  him  to  show  the  absence  of  reasonable  and  probable 
cause  (Abrath  v.  N.E.  Ry.  11  App.  Cas.  247 ;  Cox  v.  English  Bank, 
1905,  A.C.  168) ;  while  in  actions  for  false  imprisonment,  proof  of 
the  existence  of  reasonable  cause  is  upon  the  defendant,  since  arrest, 
unlike  prosecution,  is  itself  a  tort  and  demands  justification  (Hicks 
V.  Faulkner,  8  Q.B.D.  1G7,  170;  Watson  v.  Smith,  15  T.L.R.  473). 
An  alternative  test,  in  this  connection,  is  to  strike  out  of  the  record 
the  particular  allegation  in  question,  the  onus  lying  upon  the  party 
who  would  fail  if  such  a  course  were  pursued  (Mills  v.  Barber, 
1  M.  <fc  W.  425,  427 ;  Tay.  s.  865). 

In  all  but  the  simplest  cases,  however,  the  burden  of  the  issues  is 
divided,  each  party  having  one  or  more  cast  upon  him.  Thus,  in  actions 
of  contract,  proof  of  the  contract,  performance  of  conditions  precedent, 
breach  and  damages,  is  upon  the  plaintiff;  while  the  defendant  has 
the  onus  of  facts  pleaded  in  confession  and  avoidance,  e.g.,  infancy, 
release,  rescission,  accord  and  satisfaction,  fraud,  &c.  Bo,  negligence 
is  upon  the  plaintiff,  but  contributory  negligence  upon  the  defendant 
(Wakelin  v.  L.  &  S.W.  Ry.  sup. ;  White  v.  Barry  Ry.,  15  T.L.R.  474  ; 
though  see  inf.  26).  Again,  in  an  action  by  A.  to  restrain  B.  from  trad- 
ing in  a  certain  locality  in  breach  of  the  latter  s  covenant,  to  which  the 
defence  is  a  denial  of  the  covenant,  and  in  the  alternative  that  it  is 
unreasonable,  the  onus  of  proving  the  covenant  is  upon  A.  and  its 
unreasonableness  upon  B.  (Rousillon  v.  Rousillon,  14  Ch.  D.  351). 
And,  in  an  action  for  damage  to  goods  shipped  under  a  charter-party 
containing  the  usual  exceptive  clause  as  to  damage  by  perils  of  the 
sea,  the  onus,  where  nothing  is  admitted  by  either  party,  is  upon  the 
plaintiff  to  prove  the  contract  and  non-delivery  ;  upon  the  defendant 
to  prove  damage  by  perils  of  the  sea ;  and  upon  the  plaintiff  in  reply 
to  prove  negligence  of  the  defendant  disentitling  him  to  the  benefit 
of  the  clause  (The  Glendan-och,  1894,  P.  226). 

(2)  Burden  of  addvcing  Evidence. — It  is  in  the  second  sense  that 
the  term  is  more  generally  used,  and  must  bo  applied  in  the  following 
pages ;  and  while  the  burden  of  proof  in  the  first  sense  is  always 
stable,  the  burden  of  proof  in  the  second  sense  may  shift  constantly, 
according  as  one  scale  of  evidence  or  the  other  preponderates  (Pickup 
V,  Thames  Ins.  Co.,  euv, ;  Wakelin  v.  L.<fe  S.W.R.,  sup.) 
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The  ontLs  probandi  in  this  sense  rests  upon  the  party  who  would  fail 
if  no  evidence  at  all,  or  no  more  evidence,  as  the  case  may  he,  were  given 
on  either  side — i.e.,  it  rests,  before  evidence  is  gone  into,  upon  the 
party  asserting  the  affirmative  of  the  issue  ;  and  it  rests,  after  evidence 
is  gone  into,  upon  the  party  against  whom  the  tribunal,  at  the  time 
the  question  arises,  would  gi\'e  judgment  if  no  further  evidence  were 
adduced  (Best,  s.  265  n. ;  Abrath  v.  N.E.  Ry.  11  Q.B.D.  440,  456  ; 
Wakelin  v.  L.  &  S.W.  Ry.  Co.,  1896, 1  Q.B.  189  n.,  196).  This  rule,  in- 
deed, holds  equally  as  to  matters  which  are  not  the  subject  of  express 
allegation,  but  relate  to  the  admissibility  of  evidence  or  the  construc- 
tion of  documents — e,g.,  if  either  party  desire  to  give  secondary 
evidence  of  a  lost  deed,  the  burden  of  proving  the  loss  is  upon  him 
(Steph.  art.  97 ;  post,  chap,  xliv.)  and  if  a  contract  is  ambiguous  the 
plaintiff  has  the  burden  of  showing  that  his  interpretation  is  correct 
(Falck  V.  Williams,  1900,  A.C.  176, 181 ;  post,  chap.  xlvl). 

New  Trials. — An  erroneous  decision  as  to  the  onus  of  proof  will^ 
if  it  has  occasioned  substantial  injustice,  entitle  the  injured  party  to  a 
new  trial  (Pickup  t;.  Thames  Ins.  Qo,,8up.',  The  Glendarroch,  «tip.). 

EXCEPTIONS. — There  are  commonly  said  to  be  two  cases  in  which 
the  burden  of  proof  (in  the  sense  of  adducing  evidence)  does  not 
rest  upon  the  party  substantially  asserting  the  affirmative;  or  which, 
if  they  occur  during  the  trial,  will  operate  to  shift  such  burden  to  his 
opponent. 

(1)  When  there  exists  a  disputable  presumption  of  law  in  fkvour 
of  a  party,  it  lies  upon  his  adversary  to  rebut  such  presumption. 

The  burden  of  proofs  however,  maybe  shifted  not  alone  by  rebuttable 
presumptions  of  law,  as  contended  by  Mr.  Taylor  (s.  867  n.),  but  by 
presumptions  of  fact  of  the  stronger  kind,  or,  indeed,  by  any  species 
of  evidence  sufficient  to  raise  a  primd  fade  case  (Best,  s.  273 ; 
Pickup  V,  Thames  Ins.  Co.,  sup.), 

BebvUahle  presumptions, — Thus,  a  party  suing  on  a  bill  of  exchange 
need  not  allege,  nor  at  the  outset  prove,  that  he  gave  consideration^  or 
is  a  holder  in  due  course,  since  these  presumptions  are  in  his  favour  ; 
but  if  fraud  or  illegality  be  shown,  the  burden  is  shifted  and  he  must 
show  that  subsequently  to  such  fraud,  <!^c.,  he  gave  value  in  good 
faith  (Bills  of  Ex.  Act,  1882,  s.  30;  Tatham  v,  Haslar,  23  Q.B.D.  345). 
Bo,  when  suing  upon  any  contract  he  need  not  allege,  nor  at  the  outeet 
prove,  the  defendant's yVi/  a^e,  proof  of  a  plea  of  infancy  being  upon 
the  defendant  (Hartley  t;.  Wharton,  11  A.  &  E.  934),  nor  sanity  (Im- 
perial Loan  Co.  v.  Stone,  1892, 1  Q.B.  599,  proof  of  insanity  and  the 
plaintiff's  knowledge  thereof,  an  essential  part  of  the  plea,  being  also 
on  the  defendant;  post  chap.xl  viii.).  So,a  party  impeaching  a  marriage 
on  the  ground  of  insanity  must  prove  it  (Durham  v,  Durham,  10  P.D. 
80);  though  in  Probate  cases  an  opposite  rule  prevails,  the  party 
propounding  the  will  having  the  burden  of  establishing  testamentary 
capacity  (Tyri'ellt?.  Painton,  1894,  P.  151).  Again,  though  a  party 
asserting  another's c^eo/A  must  prove  it,  yet,  if  he  show  that  such  person 
has  not  been  heard  of  for  seven  yeai*s,  the  burden  of  disproof  is  shifted 
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to  his  adversary,  for  the  law  then  presumes  death  (post  chap.  zlix.). 
So  the  legUimaey  of  a  child  born  during  wedlock  is  presumed ;  but  if 
its  parents  are  shown  to  have  been  judicially  separated  more  than 
nine  months  before  its  birth,  the  presumption  is  reversed  (Hethering- 
ton  V.  Hetherington,  12  P.D.  112). 

The  same  rule  holds  with  the  so-called  presumption  of  Innocence, 
Thus  in  Criminal  Casee  (unless  otherwise  directed  by  statute)  the 
burden  is  always  on  the  prosecutor  of  proving  every  ingredient  of  the 
offence,  even  though  negative  avermenta  be  involved  therein  (Tay.  s. 
371 ;  Over  V.  Harwood,  64  J.P.  326).  And  the  prosecution  is  bound 
to  negative  any  exception  favourable  to  the  defendant  which  is  en- 
grafted in  the  statutory*  description  of  the  offence,  though  not  one 
contained  in  a  separate  clause  (Robert  i;.  Humphreys,  L.R.  8  Q.B.  483). 
If,  however,  the  facts  proved  raise  a  rebuttable  presumption  of  law 
against  him,  the  burden  is  shifted  ;  thus  on  an  indictment  for  man- 
slaughtor  by  negligent  driving,  proof  of  the  killing,  which  is  presumed 
to  be  unlawful,  throws  on  the  prisoner  the  onus  of  showing  proper 
care  (R.  v.  Cavendish,  I.R.  8  C.L.  178  ;  Archb.  Or.  PI.  22nd  ed. 
748). 

In  many  cases,  however,  the  Legislature  has  relieved  the  prosecutor 
from  his  original  onus  by  throwing  the  proof  of  authority^  consent 
and  lawful  excuse  on  the  defendant — e.^.,  on  charges  for  the  possession 
of  coining  tools  (24  &  25  Vict.  c.  99,  s.  24),  or  explosives  (46  &  47 
Vict.  c.  3,  s.  4),  or  for  selling  goods  with  forged  trademarks  (50  &  51 
Vict.  c.  28,  s.  2),  the  defendant  has  to  prove  that  he  acted  innocently ; 
and  see  for  a  long  list  of  such  statutes,  Tay.  s.  374  n.  So  the  Sum- 
mary Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49,  s.  39,  &ub-s.  2, 
extending  a  similar  provision  in  the  Act  of  1848,  s.  14),  dispenses  with 
disproof  by  informants,  or  complainants,  of  "  any  exemption,  excep- 
tion, proviso,  excuse,  or  qualification,  whether  it  does,  or  does  not, 
accompany  in  the  same  section  the  description  of  the  offence  in 
the  Act  creating  the  offence,"  which  would  be  in  favour  of  the 
defendant  (see  Roberts  v,  Humphreys,  sup,,  as  to  a  similar  proviso). 
In  CivU  Cases  too,  the  same  presumption  prevails.  Thus,  in  an  action 
for  shipping  inflammable  goods  on  a  certain  ship  without  giving  notice 
to  the  captain,  the  burden  of  proving  the  failure  to  give  notice  was 
held  to  be  upon  the  plaintiff,  since  a  criminal  act  was  thereby  imputed 
(Williams  v.  East  India  Co.,  3  East,  192;  as  to  what  evidence  is 
suflkient  to  shift  this  burden  see  inf.  27).  The  presumption  omnia 
presumuntur  rite  esse  acta  will  also  generally  suffice  to  throw  the 
burden  of  proving  fraud,  &c.j  upon  the  party  asserting  it.  There  is 
a  conspicuous  exception  to  this  rule,  however,  where  from  the  fiduciary 
or  confidential  relationship  of  the  parties,  or  other  circumstances,  one 
of  them  has  been  enabled  to  take  an  undue  advantage  of  the  other, 
in  which  case  it  lies  upon  the  dominant  party  to  support,  and  not  upon 
the  servient  party  to  impeach,  a  transaction  beneficial  to  the  former. 
This  exception  applies  not  only  to  such  relationships  as  parent  and 
child,  husband  and  wife,  guardian  and  ward,  solicitor  and  client,  doctor 
and  patient^  but  to  all  other  ctfses  where  a  predominant  influence  has 
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in  fact  been  obtained,  and  benefits  been  received  either  ivter  vivos  or 
by  will  (Tyrrell  v.  Painton,  1894,  P.  151  ;  Tay.  ss.  151-153). 

Conflicting  presumptions,  however,  neutralise  each  other.     Thus, 

A.  having  married  B.  is,  in  1868,  convicted  of  marrying  C.  in  B.'s 
lifetime.  In  1879  he  marries  D.,  and  is  afterwards  again  tried  for 
marrying  E.  in  D.'s  lifetime.  To  rebut  the  presumption  that  D.'s 
marriage  is  valid  he  proves  the  previous  conviction  for  bigamy,  showing 

B.  to  have  been  alive  not  only  in  1868,  but,  since  the  continuance  of 
life  is  presumed,  also  in  1879.  Held,  these  presumptions  being  con- 
flicting, the  question  whether  B.  was  alive  in  1879  was  one  of  fact,  to 
be  determined  solely  upon  the  evidence  given  (R.  v,  Willshire,  6 
Q.B.D.  366  ;  Westwood  v.  Chettle,  98  L.T;  Jo.  228  ;  post,  90). 

FrimdfacieCase. — The  burden  of  proof  may  also  be  shifted  by  evidence 
raising  Apinnid  facie  case.  Thus,  in  ejectment  for  underletting  without 
a  licence,  proof  of  the  underletting  is  on  the  lessor,  but  if  he  show  that 
some  one  other  than  the  lessee  is  in  possession,  apparently  as  tenant, 
the  onus  is  shifted  to  the  lessee  to  show  that  the  occupier  is  not  such 
(Doe  V,  Kickarby,  post,  58).  So,  in  an  action  against  underwriters 
for  the  loss  of  a  ship,  to  which  the  defence  is  concealment  of  material 
facts,  the  onus  of  establishing  this  defence  is  upon  the  defendants ; 
slight  evidence  of  non- communication,  however,  will  suffice  to  throw 
on  the  plaintiff  proof  of  the  opposite — e.g.,  evidence  that  he  knew  the 
ship  had  been  burnt  at  the  time  of  the  insurance,  since  no  under- 
writer, had  he  known  this,  would  have  executed  the  policy  (Elkin  v, 
Janson,  13  M.  &  W.  655).  Again,  in  an  action  of  negligence  against 
a  solicitor  for  letting  judgment  go  by  default,  proof  of  the  default  cast 
the  burden  of  justification  on  the  defendant  (Godefroy  v.  Jay,  7  Bing. 
413).  But  though  the  onus  of  proving  contributory  negligence  is 
on  the  defendant,  yet  if  the  plaintiff's  evidence,  either  in  chief  or  on 
cross-examination,  discloses  this,  the  burden  of  introducing  evidence 
will  shift  (Wakelin  v,  L.  &  S.W.  Ry.  12  App.  Cas.  41,  47-8).  As  to 
primd  facie  evidence  that  the  driver  of  a  vehicle  is  the  servant  of 
the  owner,  see  Powell  v,  M'Glynn,  post,  215. 

Similarly,  on  charges  of  stealing  or  receiving,  proof  of  recent 
possession  of  the  stolen  property  may  raise  &  primd  facie  presumption 
of  fact  sufficient  to  throw  the  burden  of  explanation  on  to  the  accused 
(Ros.  Or.  Ev.  18-20;  Tay.  8th  ed.  ss.  140-142  ;  10th  ed.  s.  127a,  is  . 
incorrect;  Steph.  Dig.  Or.  Law,  ai-t.  308;  post,  120).  So,  where  a 
person  is  charged  with  having  in  his  possession  diseased  animals  with- 
out giving  notice  to  the  police,  proof  of  the  existence  of  the  disease  to 
the  defendant's  knowledge  has  been  held  sufficient  to  raise  a  primd  facie 
case,  shifting  the  onus  of  proving  that  he  gave  notice  on  to  the 
defendant (Hugginst;.  Ward,  L.R.,  8  Q.B.  521 ;  in  Williamsv.  E.  I.  Co.,  i 

ante,  25,  as  the  best  evidence  of  non-notice  had  not  been  given,  the  burden  J 

was  held  not  to  shift,  but  this  case  would  probably  not  now  be  followed ;  ^ 

see  post,  36).  And  on  a  charge  of  non- vaccination,  testimony  by  the 
officer  who  produced  the  register  showing  that  no  certificate  under 
the  Act  had  been  furnished  by  tbe  defendant,  was  held  to  shift  the  onus 
to  the  latter  (Over  v,  Harwood,  64  J.P.  326).     But  on  a  charge  of 
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receiving  stolen  goods,  mere  proof  of  a  previous  conviction  for  larceny, 
though  admissible  by  statute  to  show  guilty  knowledge  (j)08t,chB,p,  xii.), 
is  not  sufficient  to  shift  the  onus  of  disproving  such  knowledge  to  the 
defendant  (R.  v.  Davis,  L.R.  1  C.O.R.  272). 

(2)  Where  the  subject-matter  of  a  party's  allegation  (whether 
aifirmative  or  negative)  is  peculiarly  within  the  knowledge  of  his 
opponent,  it  lies  upon  the  latter  to  rebut  such  allegation  (Tay.  ss. 
376a-377 ;  Best,  ss.  274-277 ;  8  Russ.  Cr.,  6th  ed.,  400-403). 

The  principle  of  this  exception  has  been  recognised  chiefly,  though 
not  exclusively,  in  the  older  cases  and  by  the  Legislature.  Thus,  in 
actions  under  the  old  game  laws,  though  the  plaintiff  had  to  aver, 
and  give  genei*al  evidence,  that  the  defendant  was  not  licensed  to  kill 
game,  yet  proof  of  a  definite  qualification  was  on  the  defendant 
(Steph.,  art.  96  d)  ;  so  in  proceedings  against  an  apothecary  for  prac- 
tising without  a  certificate,  the  defendant  had  the  onus  of  proving 
his  certificate  (Apothecaries  Co.  v.  Bentley,  1  0.  <k  P.  538). 

These  cases,  however,  have  been  considered  to  rest  partly  upon  the 
construction  of  the  Acts ;  and  in  the  absence  of  statutory  provision,  the 
better  opinionnowseems  to  be  that,  in  general,  someprimdfacie  evidence 
must  be  given  by  the  complainant  in  order  to  cast  the  burden  on  his 
adversary.  The  difficulty  of  proving  a  fact  peculiarly  known  to  an  op- 
ponent may,  it  has  been  said,  affect  the  quantum  of  evidence  demanded 
in  the  first  instance,  but  does  not  change  the  rule  of  law  (Doe  v.  White- 
head, 8  A  & E.  57 1 ).  **  It  has  been  said  that  an  exception  exists  in  those 
cases  where  the  facts  lie  peculiarly  within  the  knowledge  of  the  opposite 
party.  The  counsel  for  the  plaintiff  has  not  gone  so  far  as  to  say 
that  in  all  such  cases  the  onus  shifts,  and  that  the  person  in  whose 
knowledge  the  truth  lies  is  bound  to  prove  or  disprove  the  matter 
in  dispute ;  this  cannot  be  maintained,  and  the  game  law  cases  can 
be  explained  on  special  grounds.''  (Abrath  v.  N.E.  Ry.  Co.,  11 
Q.B.D.  440,  457,  per  Bowen,  L.J.  Cp.  Powell  r.  M'Glynn,  post, 
215  ;  Hibbs  v,  Rass,  L.R.  1  Q.B.  534,  541,  543.)  In  Steph.  art.  96, 
the  rule  is  well  stated  as  follows : — **  In  considering  the  amount  of  evi- 
dence necessary  to  shift  the  burden  of  proof,  the  Court  has  regard  to  the 
opportunities  of  knowledge,  with  respect  to  the  fact  to  be  proved, 
which  may  be  possessed  by  the  parties  respectively.''  Thus  in  actions 
of  ejectment  on  the  ground  of  forfeiture  for  non-insurance,  proof  of 
non-insurance  lies  on  the  plaintiff,  though  the  amount  of  evidence  which 
is  necessary  to  shift  the  burden  will  vary  according  to  the  circum- 
stances, e,g.,  in  Price  v.  Worwood,  4  H.  d:  N.  512,  the  facts  that  the 
defendant  had  failed  to  insure  for  the  two  previous  years,  and  on  the 
occasion  in  dispute,  had  stated  that  he  required  the  money  for  other 
purposes,  were  held  sufficient  to  effect  this  object ;  while  in  Doe  r. 
Whitehead,  8  A.  <fe  £.  571,  the  mere  refusal  of  the  defendant,  both 
prior  to,  and  on  notice  at  the  trial,  to  produce  the  policy  or  receipt 
for  premium,  was  held  insufficient.  So,  where  the  forfeiture  was  in 
respect  of  a  covenant  not  tp  permit  an  auction  on  the  premises 
without  the  lessors'  written  consent,  the  onus  was  held  to  be  upon 
the  plaintiff,  to  prove  the  non-existence  of  such  consent  (Toleman  v. 
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Portbury,  L.R.  5  Q.B.  288;  cp.  Wedgewood  v.  Hart,  2  Jur.  N.S. 
288).  And,  in  R.  v,  Harris,  10  Cox,  541,  where  the  charge  was  of 
boarding  lunatics  without  the  necessary  certificate,  primd  facie 
evidence  of  the  absence  of  a  certificate  was  exacted  before  the  onus 
was  cast  upon  the  defendant. 

On  the  other  hand,  it  was  said  by  Littledale,  J.,  in  Doe  v.  White- 
head, sup,,  and  Willes,  J.,  and  Channel],  B.,  in  Toleman  v.  Portbury, 
sup,,  that  had  the  above  actions  been  on  the  covenant,  and  not  for 
the  forfeiture,  the  onus  of  proving  insurance  would  have  lain  on  the 
defendant ;  so,  where  goods  are  booked  with  a  railway  company  by 
through  ticket,  proof  that  the  damage  occurred  off"  the  defendants' 
line  is  upon  them  (Mahony  v.  Watei-ford  Ry.,  1900,  2  I.R.  273; 
Kent  V.  Midland  Ry.,  L.R.  10  Q.B.  1).  Cp,  also  Huggins  v.  Ward, 
sup,  26-7.  And  in  ejectment,  where  the  plaintifi* shows,  but  negatives, 
asource  from  which  the  defendant's  possession  may  lawfully  be  derived, 
it  lies  upon  the  latter,  as  peculiarly  within  his  knowledge,  to  show 
some  other  (Magdalen  Hosp.  v.  Knotts,  8  Ch.  D.  709,  724,  C.A.). 
In  many  cases,  indeed,  the  Legislature  has  expressly  thrown  the 
burden  of  proving  matteis  of  defence  which  may  be  supposed  to  lie 
peculiarly  within  the  knowledge  of  the  defendant  upon  the  latter — 
e,g,,  under  the  Foreign  Enlistment  Act,  1870,  ss.  8,  9,  the  burden  is 
upon  the  builder  of  the  ship  to  prove  that  he  did  not  know  she  was 
to  be  employed  in  contravention  of  the  Act. 

BIGHT  TO  BEGIN.  Civil  Oases.— The  right  to  begin,  which 
may  prove  a  benefit  or  burden  according  to  the  strength  or  weak- 
ness of  a  party's  case — since  in  the  former  event  it  enables  him  to 
make  the  first  impression  upon,  as  well  as,  where  his  opponent  calls 
evidence,  to  have  the  last  word  to,  the  jui-y  ;  while  in  the  latter  it 
may  cause  the  collapse  of  his  own  case  before  he  has  time  either  to 
profit  by  the  weakness  of  his  opponent's,  or  to  trust  to  the  effect 
of  his  address  to  the  jury, — is  partially,  but  not  wholly,  determined 
by  the  burden  of  proof.  [Tay.  ss.  378-84 ;  Ros.  N.P.  284-8 ;  Best,  ss. 
637-9  ;  Archb.  Pr.  627-31.] 

In  one  sense,  the  plaintiff  always  begins,  for  without  an  exception 
the  pleadings  are  opened  by  him  and  not  by  the  defendant.  The 
following  are  the  generally  accepted  rules,  however,  as  to  the  right  to 
begin  in  the  sense  of  opening  the  case  to  the  jury  : — (1)  Where  the 
onus  of  proving  any  one  of  the  issues,  however  numerous  they  may  be, 
rests  upon  the  plaintiff,  and  he  will  undertake  to  give  evidence  upon 
it,  he  is  entitled  to  begin.  (2)  Although  there  may  be  no  issues  lying 
upon  the  plaintiff,  yet  he  is  entitled  to  begin  in  all  actions  in  which 
he  claims  substantial  and  unliquidated  damages  (e,g,,  actions  founded 
on  libel,  slander,  injuries  to  the  person,  covenant,  or  assumpsit).  (8) 
If  the  onus  of  proving  all  the  issues  lies  on  the  defendant,  he  is, 
subject  to  the  exception  just  mentioned,  entitled  to  begin.  But  his 
mere  admission  at  the  trial  of  the  plaintiff's  whole  primd  facie  case 
will  not  be  sufficient  to  give  him  this  right,  if  he  might  have  made 
the  admission  by  his  jieadings  (Pontifex  v.  Jolly,  9  C.  &  P.  202 ; 
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Price  V.  Seaward,  Car.  AM.  23  ;    Tay.  s.  379  ;  Ros.  N.P.  284).     [45 
L.T.JO.  196,  219.] 

In  probate  suits,  the  party  propounding  the  will  begins  if  either  its 
validity  or  the  competency  of  the  testator  be  impeached  (Smee  v. 
Smee,  5  P.D.  84)  ;  but  if  these  points  are  admitted,  and  fraud,  undue 
influence,  a  later  will  (Hutley  v.  Grimstone,  5  P.D.  24),  or  a  codicil 
(even  though  itself  impeached  for  testamentary  incapacity,  fraud,  or 
undue  influence,  Riding  v.  Hawkins,  14  P.D.  56),  be  pleaded,  the 
party  so  pleading  begins. — On  petitions  for  revocation  of  patents,  the 
defendant  is  entitled  by  statute  to  begin  (46  &  47  Vict.  c.  57^  s.  26). 

Oriminal  Oases. — In  criminal  cases  the  prosecution  always  begins. 
If  the  prisoner  is  defended,  the  counsel  for  the  prosecution  opens 
the  case ;  if,  however,  he  is  undefended,  and  there  is  no  peculiarity 
in  the  facts,  an  opening  statement  is  often  omitted ;  while,  if  there 
is  no  prosecuting  counsel,  there  can  be  no  opening,  since  the  prose- 
cutor, not  being  a  party,  is  never  tdlowed  to  address  the  jury  (Ros. 
Or.  Ev.  189). 

Matters  not  to  be  stated. — In  opening  the  case  to  the  jury,  no 

communication  must  be  made  of  (1)  the  amount  of  damages  claimed 

in  any  action  (41  Sol.  Jo.  204) ;  nor  of  (2)  the  fact  that  money  has 

been  paid  into  court,  nor  its  amount  (O.  22,  r.  22  ;  Williams  t?.  Goose, 

1897, 1  Q.B.  471 ;  Jacques  v.  S.  Essex  Co.,  20  T.L.R.  563  ;  and  this  is 

now  so,  even  in  libel  actions  where  there  is  a  statutory  plea  of  payment, 

Veale  v.  Reid,  117  L.T.  Jo.  292  ;  the  practice,  however,  is  otherwise 

in  Ireland,  109  L.T.  Jo.  291) ;  nor,  in  criminal  cases,  of  (3)  any 

previous  conviction  against  the  accused  (Larceny  Act,  1861,  s.  116  ; 

Prevention  of  Crimes  Act  1871,  s.  9;  Faulkner  v.  R.  1905,  2  K.B. 

76 ;  R.  9.  Huberty,  70  J.P.  Rep.  6) ;  unless  the  act  is  only  an  ofience 

if   done  after  a  previous  conviction  (R.  v.  Penfold,  1902,  1  K.B. 

547);   or  unless,   perhaps,   upon  appeals  from  justices*  sentences 

merely  (102  L.T.Jo.  297) ;  as  to  proof  of  previous  convictions  before 

verdict,  see  inf.  32.      Similar  crimes   may,   however,   be  opened 

when  such  evidence  is  admissible  (R.  v,  Richardson,  8  Cox,  448,  449  ; 

R.  V.  Klosowski,  187  Sess.  Pap.  C.C.C.  471,  472  ;  R.  v.  Dale,  16  Cox, 

703).  If  any  disclosure  under  (1),  (2),  or  (3)  has  in  fact  been  made,  the 

proper  course  is  to  try  the  case  before  a  fresh  jury.     In  strictness,  it 

seems,  a  confession  should  not  be  mentioned  in  the  opening,  as  it 

may  be  inadmissible  (R.  v.  Creau,  8  Cox,  509  ;  R.  v.  Rouse,  137  Sess. 

Pftp., C.C.C.  220,  per  Darling,  J.);  though  it  is  not  uncommon  to  state 

its  general  effect  merely  (Archb.,  23rd  ed.,  208)  ;  nor  will  counsel  be 

allowed,  either  in  civil  or  criminal  cases,  to  open  facts  he  does  not 

intend  to  prove  (Darby  «.  Ouseley,  1  II  &  N.  1 ,  8  ;  Resolution  of  the 

Judges,  1881,  cited  Ros.  Cr.  Ev.,  12th  ed.,  191,  and  Archb.,  23rd  ed., 

211) ;  and  should  he  inadvertently  do  so  a  reply  will  he  allowed  (post 

33-4).  So  he  may  not  addi^ss  the  lury  upon  matters  of  law  (1  Steph. 

Hist.  Cr.  L.  552 ;  R.  v.  Clarke,  119  L.T.Jo.  286),  nor  quote  to  them 

scientific  works  (R.  v.  Crouch,  1  Cox,  94 ;  R.  v.  Taylor,  13  id,  77  ;  post, 

chap.  XXXV.),  or  cases  on  circumstantial  evidence  (R.  i\  Spoden,  119 

L.T.JO.  286),  though  in  R.  v.  Courvoisier,  9  C.  &  P.  362,  the  Court 
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allowed  counsel  to  read  a  judge's  views  on  the  latter^  provided  he 
adopted  them  as  his  own  ;  and  relevant  matters  of  public  history  or 
general  notoriety  may  always  be  referred  to  (R.  v.  Dowling,  7  St.  Tr. 
N.S.  390  ;  R.v.  Duffy,  t(^.  915-8). 

New  Trials. — In  civil  cases,  if  an  erroneous  ruling  as  to  the  right 
to  begin  or  reply  (Brandford  v.  Freeman,  5  Ex.  734),  or  as  to  the 
course  of  evidence  (Doe  v.  Bower,  16  Q.B.  805),  has  occasioned 
substantial  injustice,  but  not  otherwise,  the  injured  party  will,  as  in 
cases  of  erroneous  decisions  regarding  the  onus  of  proof,  bo  entitled 
to  a  new  trial  (Tay.  s.  387  ;  Ros.  N.P.  288  ;  ante,  24).  As  to  new 
trials  generally  in  Civil  and  Criminal  Cases,  see  post  chap.  xlix. 

COUESE  OF  EVIDENCE.  Parties*  evidence  must  be  heard. — 
Unless  by  consent,  a  judge  cannot  decide  for  or  against  a  party  on  his 
counsel's  opening  without  hearing  his  evidence,  or  on  merely  taking 
it  as  read  {Exp,  Jacobson,  re  Pincoffe,  22  Ch.  D.  312 ;  Singer  v.  Wil- 
son, 3  App.  Cas.  376  ;  Fletcher  v.  L.  &  N.W.Ry.  1892,  1  Q.B.  123 ; 
cp,  Jones  V.  Jones,  1895,  P.  201).     The  evidence  must  be  heard. 

Where  One  or  Several  Issues.  Splitting  a  Case. — Where  there  is 
a  single  issue  only  to  be  tried,  the  party  beginning  must  exhaust  his 
evidence  in  the  first  instance,  and  may  not  split  his  case  by  first  relying 
on  primd  facie  proof,  and,  when  this  has  been  shaken  by  his  adversary , 
adducing  confirmatory  evidence  (Jacobs  v.  Tarleton,  11  Q.B.  421  ; 
Ros.  N.P.  278 ;  Archb.  Pr.  631).  Where  there  are  several  issues, 
any  one  of  which  lies  upon  the  plaintiff,  he  may  at  his  option,  either 
(1)  go  into  his  whole  case  (both  original  and  rebutting)  in  the  first 
instance  ;  or  (2)  as  is  more  usual,  merely  adduce  evidence  on  those 
issues  which  lie  upon  him,  reserving  the  right  to  call  rebutting  evi- 
dence should  his  opponent  make  out  &  primd  facie  case  (Penn  v.  Jack, 
L.R.  2  Eq.  314 ;  Tay.  s.  385  ;  Ros.  N.P.  278 ;  Archb.  Pr.  631). 
Thus,  in  a  libel  action  where  justification  is  pleaded,  the  plaintiff 
may  formally  prove  the  libel  (or  read  it  if  admitted),  but  refrain  from 
going  into  the  box  until  the  defendant's  case  is  closed,  when  he  may 
give  evidence  in  reply  ;  or  he  may  be  sworn  at  once  and  meet  the 
defendant's  case  by  anticipation.  The  rebutting  case,  however,  may 
not  in  general  be  divided  any  more  than  the  original  one  (Jackman 
V,  Jackman,  14  P.D.  62)  ;  although  where  three  plaintiffs  propounded 
a  will  to  which  undue  infiuence  by  all  was  pleaded,  counsel  was  allowed 
to  open  the  whole  case,  call  one  plaintiff  to  prove  due  execution  and 
deny  undue  influence  by  him,  but  reserve  the  others  for  rebuttal 
(Faldo  V.  Lovett,  77  L.T.  220). 

Evidence  in  Eeply.  Mu>st  not  be  confrniatory, — Evidence  in  reply, 
whether  oral  or  by  afiidavit  (0.38,r.27;  Gilbert  tJ.Comedy  Co.,  16  Ch.D. 
594),  must,  as  a  general  rule,  be  strictly  confined  to  rebutting  the 
defendant's  case,  and  must  not  merely  confirm  that  of  the  plaintiff,  or 
prosecutor.  Thus,where  the  plaintiff  had  closed  his  casewithout  calling 
the  defendant,  and  the  latter  did  not  appear  in  support  of  his  own,  the 
plaintiff  was  not  allowed  to  call  him  in  reply  (Barker  v.  Furlong, 
1891,  2  Ch.  172 ;  though  alitery  if  the  plaintiff  had  been  misled). 
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So,  in  an  action  on  a  bill^  where  the  indorsement  to  the  plaintiff  was 
in  issue,  the  plainti6rs  case  resting  on  mere  proof  of  the  indorser's 
handwriting,  and  the  defendant  having  denied  knowledge  of  the  trans- 
action, or  authority  to  sign,  and  tendered  evidence  that  the  plaintiff 
was  too  poor  to  give  value,  proof  by  the  plaintiff  to  rebut  this  was 
excluded  as  being  merely  confirmatory  (Jacobs  v.  Tarleton,  sup. ;  Bos. 
N.P.  278).  Moreover,  where  the  issues  on  the  claim  and  counter- 
claim are  identical,  evidence  in  rebuttal  cannot  be  called,  as  it  must 
necessarily  be  confirmatory  (Green  v.  Sevin,  18Ch.  D.  589).  The 
same  rule  obtains  in  criminal  cases.  Thus,  on  a  charge  of  theft,  the 
defence  being  that  the  prisoner  had  bought  the  property  from  A.,  A. 
was  allowed  to.  deny  the  prisoner's  statement,  but  not  to  add  that  he 
"  had  seen  the  prisoner  steal  it ''  (B.  v,  Stimpson,  2  C.  &  P.  415 ;  po8tj 
125).  So,  in  a  defence  of  alibis  witnesses  for  the  prosecution,  after 
disproving  the  alleged  whereabouts  of  the  prisoner,  were  not  allowed 
to  add  that  they  saw  the  prisoner  in  or  near  the  vicinity  of  the  crime, 
since  this  was  confirmatory  and  should  have  been  produced  at  first 
(B.  V,  Hilditch,5  C.&  P.  299;  contra^  however,  Briggs  v.  Aynsworth, 
2  M.  <fe  Bob.  168  ;  B.i?.  Briggs,  id.  199  ;  3  Buss.  Cr.  604-606  ;  post, 
120). 

Exceptions, — The  judge,  however,  has  a  dfscretion  to  admit  further 
evidence,  either  for  his  own  satisfaction  or  where  Ihe  interests  of  justice 
require  it  (Doe  v.  Bower,  16  Q.B.  805;  Budd  v.  Davison,  29  W.B. 
192);  and  confirmatory  evidence  in  rebuttal  will  generally  be  allowed 
when  the  party  tendering  it  has  been  mided  (Barker  v.  Furlong, 
sup, ;  Bogers  v,  Manley,  42  L.T.  584),  or  taken  by  surprise  (Bigsby 
V,  Dickenson,  4  Ch.  D.  24;  Budd  v,  Davison,  8up.\  Wright  v,  Willcox, 
9  C.B.  650). 

Anticipating  and  Interposing  Evidence. — In  certain  cases  evidence 
is  allowed  to  be  given  in  anticipation  of  some  obvious  defence,  e.g. 
similar  facts  to  rebut  accident  {poat^  156) ;  or  prior  transactions 
between  the  partias,  to  construe  a  term  in  a  contract,  in  rebuttal  of  a 
possible  customary  meaning  (Bourne  v,  Gatliff,  post^  chap,  zlvi.);  or  to 
be  interposed  out  of  the  regular  course — e.g.,  to  show  that  a  contract, 
as  to  which  an  opponent's  witness  is  questioned,  is  in  writing  (Cox  v. 
Ck>uveless,  2  F.  dc  F.  139) ;  or  to  disprove  possession  of  a  document  as 
to  which  secondary  evidence  is  about  to  be  tendered  (Harvey  v. 
Mitchell,  2  M.  <fe  Bob.  866  ;  poet,  chap.  xliv.).  So  a  document  omitted 
per  incuriam  was  allowed  to  be  put  in  by  the  prosecution  during  the 
reply  (B.  v.  White,  2  Cox,  192).  But  where  plaintiff  tendered  an  exami- 
nation of  the  defendant  taken  in  bankruptcy,  which  was  primd  facie 
admissible,  the  latter  was  not  permitted  to  call  witnesses  to  show  that 
it  was  incomplete  and,  therefore,  inadmissible,  the  Court  holding  that 
such  evidence,  if  not  obtained  by  cross-examination,  must  be  post- 
poned as  part  of  defendant's  case  (Jones  v.  Fort,  M.  «k  M.  196). 

I^i^iliwg  Witnesses.  Becrimination. — The  j  udge  has  the  power  at 
any  stage  of  the  trial  of  recalling  a  party's  witnesses,  and  putting  to 
them  such  questions  as  justice  seems  to  require  {poet,  chap,  xli.);  or  of 
calling  witnesses  himself  independently  of  the  parties,  and  examining 
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them  with  the  same  view  (id.).  Moreover,  evidence  not  admissible 
in  the  usual  course  is  sometimes  allowed  by  way  of  recrimiruUian 
— e.g.,  where  witnesses  have  been  called  to  impeach  the  veracity  of 
an  opponent's  witness,  witnesses  to  impeach  the  former  may  also  be 
called  {post,  chap.  xli.). 

Futting-inDocuments. — In  Chancery,it  has  been  held  that  no  docu- 
ment, even  though  included  in  the  admissions,  is  evidence  unless  form- 
ally put  in  and  marked  by  the  t'egistrar  (Watson  v.  Bodwell,  22  Oh.  D. 
p.  153,  per  James  L.J.);  though  this,  it  seems,  applies  only  to 
documents  produced  to  a  witness,  or  whose  admissibility  is  in  question 
{28  Sol.  Jo.  729,  per  O.A.).  In  jury  trials,  however,  any  document 
which  has  been  read  to  the  jury,  even  though  not  formally  put  in, 
is  treated  as  evidence  {inf.).  Documents,  however,  which  have  not 
been  inspected  by  one  side  cannot  be  put  in  en  bloc  by  the  other, 
and  the  producing  witness  examined  sericUim  upon  them ;  though 
the  hearing  may  be  adjourned  to  select  those  that  are  material  {Re 
Maplin  Sands,  71  L.T.  594  C.A.).  As  to  documents  produced  on 
notice,  or  referred  to,  by  witnesses,  see  post,  chap.  xli. 

Proof  of  Previous  Convictions. — Generally,  previous  convictions 
may  not  be  proved  against  the  accused  until  after  verdict  (24  &  25 
Vict.  c.  96,  s.  116  ;  34  <fe  35  Vict.  c.  112,  s.  9).  This  rule,  however, 
does  not  apply  when  (1)  they  form  an  essential  ingredient  of  the 
offence  (R.  v.  Penfold,  ante,  29)  ;  or  are  tendered  (2)  to  show  guilty 
knowledge,  (post,  155)  ;  or  (3)  to  rebut  good  character  (post,  169) ;  or 
(4)  to  contradict  the  defendant's  denial  of  the  conviction  (poet,  chap, 
xli.);  or  (5)  to  prove  public  rights  (post,  chap,  xxxvi.);  or  (6)  to  prove 
a  plea  of  res  judicata  (id.) ;  or  (7)  in  Summary  Cases  (Cholerton  v. 
Copping,  50  Sol.  Jo.  458). 

Reopening  Case  for  Omitted  Evidence. — ^Where  material  evidence 
has  been  omitted  by  inadvertence  the  judge  should  allow  the  case 
to  be  re-opened  to  supply  the  deficiency  (Hargreaves  v,  Hilliam, 
58  J.P.  655). 

SPEECHES.  BEPLT.  Civil  Cases.— When  the  party  who  began 
has  closed  his  case,  it  is  incumbent  on  his  opponent,  provided 
there  is  any  case  to  meet,  to  announce  whether  he  will  adduce 
evidence  or  not  (O.  36,  r.  36),  which  decision  he  cannot  afterwards 
alter  (Darby  v.  Ouseley,  1  H.  <fe  N.  1,  8). 

(a)  Where  Opponent  adduces  Evidence, — If  the  defendant  decides 
to  call  witnesses,  he  must,  in  his  turn,  open  his  case,  call  them,  and 
»iim  up  (O.  36,  r.  36,  replacing  C.L.P.  Act,  1854,  s.  18),  which  process 
need  not  be  confined  to  the  defendant's  own  evidence,  but  may 
include  a  complete  commentary  on  the  whole  case  (R.  v.  Wain- 
wright,  13  Cox,  171  ;  contra,  Gilford  v.  Davis,  2  F.  &  P.  23 ;  and  R.  v. 
Plumb,  28  Sol.  Jo.  62).  The  plaintiff  then,  both  in  the  High  Court 
and  County  Court  (Clack  v.  Clack,  1906,  W.N.  40),  has  a  right  to 
reply  generally,  even  though  the  jury  are  prepared  at  once  to  find 
against  him ;  unless  he  has  reserved  his  rebutting  case  until  the 
defendant's  evidence  is  called,  when  the  latter  has  a  special  reply  on 
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the  plaiatUTb  rebutting  evidence,  though  the  plaiutifi*  has  the  ge^iercU 
reply  upon  the  whole  case. 

Although  the  defendant  calls  no  witnesses,  ^et  he  will  generally 
give  a  reply  if  he  puts  in  any  document  duiing  the  case,  or  even 
without  putting  it  in  cross-examines  the  plaintilTs  witnesses  upon 
it  (O'Keefe  v.  Walsh,  114  L.T.Jo.  78,  per  PaUes,  O.B.;  49  Sol.  Jo. 
197 ;  so,  in  criminal  cases,  EL  v.  Jones,  Times,  Jan.  18,  1905) ;  but 
evidence  addressed  merely  to  the  judge,  e.^.,  to  tshow  that  the 
defendant  was  not  in  possession  of  a  document  he  had  been  uotiiied 
to  produce  (Harvey  v.  Mitchell,  2  M.  <&  ft.  366),  or  putting  in  the 
recoiti  of  a  previous  conviction  against  the  plaintilTs  witnesb  to  show 
the  latter's  incompetency  (Dover  v.  Maestaier,  5  £sp.  92,  95),  or  com- 
menting upon  a  document  used  only  to  refrecsh  the  memoty  of  an 
adversary'^  witness,  though  refei-ence  be  made  to  parts  not  looked 
at  by  such  witness  (i^ulien  i;.  White,  3  C.  <k  P.  4^4 ;  K.  v»  Quin,  d 
F.  <fe  iT.  81«), — ivill  not  entitle  the  opposite  party  to  reply.  iTormeiiy, 
if  the  defendant's  counsel  opened  iietv  /acta  wUhout  proving  th&m, 
the  pkuntili*  also  had  a  reply ;  but  as  deiendant's  couufiel  mubt  now 
announce  that  he  will  not  call  evidence,  he  will  not  afterwards  be 
allowed  to  change  his  mind  and  read  bo  jks  or  documents  in  proof  of 
fresh  facts  (Daroy  v,  Ouseley,  1  H.  dc  K.,  pp.  8,  12-18 ;  and  see  as 
to  criminal  cases,  inf,). 

(6)  Wkert  Opponent  does  not  call  Wilneasee, — When  his  opponent 
decides  not  to  call  witnesses,  and  has  not  adduced  otiier  evidence  as 
above,  the  party  beginning  is  entitled  to  address  the  Couit  a  second 
time,  for  tlie  purpose  of  summing  up  his  evidence,  but  his  opponent 
has  the  reply  (Ann.  Fr.,  O.  86  r.  86  and  notes), 

(c)  Joint  JJe/endants, — Where  there  are  joint  defendants  he  who 
call^  no  witnebses  has  the  right  to  reply,  even  though  the  witnesses 
called  by  tlie  others  have  been  favourable  to  him  (iiyland  v.  Jack* 
BOD,  1»  T.L.K.  57^;  Hornsey  v.  Plater,  87  L.X.  Jo.  170).  i(, 
however,  co-defendants  rely  on  the  same  defence,  even  thougn  they 
appear  by  separate  soiicitoi-s,  they  are  only  entitled  to  bo  heaid  by 
one  counsel ;  while,  if  they  i-eiy  on  separate  defences,  they  are 
entitled  to  sepJlrate  addresses  even  though  they  appear  by  the  same 
sohcitor  (Bagsnaw  v.  Pimm,  80  L.T.  860;  Arcnb.  ir'r.  684-685). 

Oiiniiiial  Uases. — In  Summary  Cases,  no  reply  is  allowed  on  eit^her 
side  (11  A  12  Vict.c.  48,  s.  14;  62  J.P.  6ti'6y  In  Jury  Cases,  when 
the  witnesses  for  the  prosecution  have  been  called,  counsel  for  the 
defendant  must  announce  whether  he  will  adduce  evidence  or  not 
(2t(  ife  29  Vict.  c.  18,  s.  2),  which  decision  he  may  not  alter  \fiup,)» 

(a)  Where  De/encUint  calls  Witnesses  other  than  himself  (whuther 
he  testiiies  himself  or  not)  the  defendant,  or  his  counsel,  opeub 
his  case,  calls  his  witnesses  (the  defendant,  if  called,  testifying  either 
before,  between,  or  after  the  others,  as  he  pleases,  K.  v,  Uisen,  62 
J.P.  777  ;  42  2Sol.  Jo.  848),  and  sums  up  (Cr.  Proc.  Act,  1865,  ».  2 ; 
see  sup,)  ;  the  prosecution  then  (unless  the  jury  has  stopped  the  ca^o, 
K.  V,  Peilitt,  '66  li.  Jo.  479)  replies,  though  where  the  defendant's 
wittiesses  are  only  to  c/iaracterf  this  is  rarely  enforced  (K.  v.  Dowse,  4 
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F.  &  F.  492).  No  comment,  however,  must  be  made  by  the  prosecution 
on  the  failure  of  the  defendant,  or  the  defendant's  wife  or  husband, 
to  give  evidence  (Cr.  Ev.  Act,  1898,  s.  1  (b) ;  see,  however,  post,  chap, 
xxxix) ;  although  the  judge  may,  in  his  discretion,  make  such  (R.  v, 
Rhodes,  1899, 1  Q.B.  77  ;  op.  Kops  v.  R.,  1894,  A.O.  650). 

Even  if  no  witnesses  are  called  for  the  defendant,  yet  if  his  counsel 
has  at  any  time  during  the  trial  put  in  any  document,  or,  even  without 
formally  putting  it  in,  cross-examined  upon  and  read  parts  of  it  to 
the  jury,  the  prosecution  has  the  reply  (R.  v,  Jones,  Times,  Jan.  18, 
1905;  Ros.  Cr.  Ev.  192 ;  Archb.  Cr.  iPl.  190).  As  to  evidence  ad- 
dressed merely  to  the  judge,  however,  or  documents  used  to  refresh 
memory,  see  sup.  Formerly,  as  in  civil  cases,  if  the  defendant's 
counsel  opened  new  fads  without  proof,  the  prosecution  was  allowed 
a  reply ;  but  now,  after  electing  not  to  call  evidence,  he  will  not  be 
allowed  to  open  fresli  facts,  whether  as  the  prisoner's  explanation 
or  otherwise  (Resolution  of  Judges,  Nov.  26, 1881,  cited  Ros.  Cr.  Ev., 
12th  ed.,  191 ;  R.  v.  Everett,  97  Sess.  Pap.,  C.C.C.  335). 

(b)  Where  Defendant  calls  no  Witnesse-Sy  or  orUy  himself — If  the 
defendant  elects  not  to  call  witnesses  and  not  to  testify,  it  is  the 
right  (28  k  29  Vict.  c.  18,  s.  2)  but  not  the  duty  (R.  v.  Holchester,  10 
Cox,  226  ;  Archb.,  23rd  ed.,  208-9)  of  the  prosecution  to  sum  up 
before,  but  not  after,  the  defence  of  any  of  the  defendants  has  been 
entered  upon  (R.  v.  Madden,  12  Cox,  239) ;  and  in  doing  so  any 
sworn  or  unsworn  statement  made  by  the  defendant  before  the 
magistrates  may  be  put  in  and  commented  on  (R.  v.  Bird,  19  Cox, 
180  ;  R.  V.  Gardner,1899,l  Q.B.150 ;  R.  v.  Boyle,  20  T.L.R.192  ;  post, 
chap.  xxi).  If,  however,  he  elect  to  testify,  such  summing  up  is  post- 
poned till  after  he  has  done  so,  and  it  may  then  include  a  comment  on 
his  testimony  (R.  v,  Gardner,  sup.).  The  defendant,  or  his  counsel, 
then  replies,  except  in  the  two  cases  mentioned  below,  when  the  prose- 
cution has  the  right,  instead  of  summing  up,  to  reply  generally ; — 

(i)  In  Grown  Cases  in  which  the  Attorney-General  or  Solicitor- 
General  is  personally  engaged,  but  in  no  others,  the  Counsel  for  the 
Crown  have  the  right  to  a  general  reply,  although  the  defendant  calls 
no  witnesses  (Resolution  of  the  Judges,  Dec.  1884,  cited  5  St.  Tr. 
N.S.  3  (c) ;  Arch.  Cr.  PL,  23rd  ed.,  212  ;  R.  v.  Osborn,  Times,  Nov, 
8,  1904).  In  Ireland,  all  prosecuting  counsel  in  public  prosecutions 
represent  the  A.G.,  and,  unless  otherwise  provided  by  statute,  have 
the  same  privilege  (105  L.T.  Jo.  287,  113  id.  77). 

{ii)  Where  the  prisoner  makes  an  uTisuoom  statement  to  the  jury, 
which  he  is  entitled  to  do,  whether  defended  or  not,  provided  he 
calls  no  witnesses  (R.  v.  Millhouse,  15  Cox,  622 :  and  in  R.  v.  May- 
brick,  Liverpool  Assizes,  Aug.  1889,  this  was  allowed  even  where 
witnesses  were  called),  the  prosecution  used  to  have  the  right  to 
reply  (R.  v.  Shimmin,  15  Cox,  122;  R.  v.  Doherty,  16  id.  806). 
There  was  a  conflict  of  practice,  however,  as  to  whether  the  state- 
ment should  be  made  before  (R.  v,  Doherty,  sup. ;  R.  v.  Masters, 
•  50  J.P.  104;  Ros.  Cr.  Ev.  192)  or  after  (R.  v.  Shimmin,  sup.; 
R.  V.  Millhouse,  sup.)   his  counsel's  speech;   while  in  some  cases 
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the  prisoner  was  allowed  to  make  a  statement  of  facts,  but  not  a 
speech,  in  lieu  of  his  counsel  (R.  v.  Jones,  114,  Sess.  Pap.,  C.C.C, 
888 ;  R.  V,  Everett,  97  id.  835,  per  Hawkins,  J.).  The  right  of  the 
accused  to  make  an  unsworn  statement  or  sum  up,  either  without 
or  in  addition  to  testifying  himself,  is  expressly  reserved  by  the  Cr. 
£v.  Act^  1898,  s.  1  (A)  ;  but  a  reply  thereon  by  the  prosecution  will 
probably  not  now  be  allowed,  since,  under  the  Act,  the  accused  must 
make  his  statement  before  the  prosecuting  counsel  sums  up,  so  that 
the  latter  has  a  sufficient  opportunity  of  dealing  with  any  new  matter 
at  that  stage  (R.  v.  Pope,  18  T.L.R.  717 ;  R.  v.  Sheriff,  20  Cox,  334 ; 
Arcbb.  Or.  PL,  23rd  ed.,  211 ;  Ros.  Cr.  Ev.  192). 

{c)  Joint  Defendants, — Where  several  prisoners  are  jointly  indicted, 
some  calling  witnesses  and  others  not,  the  general  practice  is  as 
follows :  (1)  If  the  offence  is  joint,  and  the  evidence  called  by  the 
former  affects  the  defendants  generally,  the  prosecution  has  a  general 
reply ;  (2)  if,  however,  the  offences  are  distinct  (e.g.,  stealing  and 
receiving),  or  the  defences  separate  («.^.,  alibi),  the  prosecution  re- 
plies specially,  but  must  confine  its  remarks  to  those  who  call  evi- 
dence, while  the  others  address  the  jury  last  (R.  v,  Trevelli,  15  Cox, 
289 ;  R.  V.  Kain,  id.  388 ;  R.  v.  Sern6,  107  Sess.  Pap.  C.C.C.  147  ; 
Tay.  8.  387  (<?) :  Ros.  Cr.  Ev.  192).  In  R.  v.  Bums,  16  Cox,  195,  how- 
ever, Day  and  Wills,  J  J.,  though  they  declined  to  lay  down  any  rule, 
refused  a  general  reply  to  the  prosecution,  though  the  offence  was 
joint  (murder  in  a  scuttling  affray),  and  it  did  not  appear  that  the 
evidence  did  not  affect  all  the  defendants.  On  cross-indictments, 
Gumey,  B.,  refused  a  reply  to  either  side  (R.  v.  Wanklyn,  8  C.  &  P. 
290). 

[Tay.  8S.  387-390  :  Ros.  N.P.  288-290;  Ros.  Cr.  E v.  192-193  ; 
Archb.  Pr.  642-645,] 


BEST  EVIDENCE  RULE.— The  maxim  that  "  The  best 
evidence  must  be  given  of  which  the  nature  of  the  case  permits"  has 
often  been  regarded  as  expressing  the  one  great  fundamental  principle 
upon  which  the  law  of  evidence  depends.  Although,  however,  it 
played  a  conspicuous  part  in  the  early  history  of  the  subject,  the 
maxim  at  the  present  day  affoi*ds  but  little  practical  guidance. 

History  of  the  Bule. — The  first  mention  of  the  phrase  is  believed 
to  have  occurred  in  the  case  of  Ford  v,  Hopkins,  1  Salk.  283, 
decided  in  1700 ;  after  this  date,  however,  it  became  increasingly 
common,  being  used  almost  indiscriminately  in  three  slightly  different 
senses,  the  best  evidence,  i.e.,  that  the  nature  of  the  fact  admitted,  or 
that  the  circumstances  vHndd  allow,  or  that  the  party  could  produce  ; 
though,  in  whichever  sense  used,  it  appears  never  to  have  been  true 
that  absence  of,  or  inability  to  obtain,  better  evidence,  justified  a 
resort  to  such  inferior  forms  as  hearsay,  interested  witnesses,  or 
copies  of  copies  of  documents. 

Great  prominence  was  given  to  the  doctrine  by  the  publication  of 
Chief  Baron  Gilbert's  work  on  Evidence  in  1756,  the  following  state- 
ment and  comment  from  which  have  been  adopted,  almost  without 
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question,  by  text-wrilers  down  to  the  present  day  : — "  The  first  and 
most  signal  rule  in  relation  to  evidence  is  this,  that  a  mati  must  have 
the  utmost  evidence  that  the  nature  of  the  fact  is  capable  of.  .  .  . 
The  true  meaning  of  which  is  that  no  such  evidence  shall  be  brought 
which  ex  ruiturd  rei  supposes  still  a  greater  evidence  behind  in  the 
jmrty's  own  possession  or  power"  (lsted.,p.  4),  By  evidence  which 
KupjKtsed  a  greater  behind,  Gilbert  apparently  referred  to  the  three 
great  classes  of  "substitutionary  evidence,"  hearsay,  secondary 
evidence,  and  proof  of  attested  documents  otherwise  than  by  the 
attesting  witnesses.  It  is  to  be  observed,  however,  (I)  that  the  best 
evidence  principle  is  not  the  true  exclusionary  grouod  of  any  of  these 
rules,  wbicb  have  no  common  origin  and  are  developments  of  no 
common  principle  ;  their  beginnings,  indeed,  dating  back  to  periods 
long  anterior  to  the  rule  under  discussion  or,  in  fact,  to  any  formal 
rules  of  evidence  at  all  (Thayer,  Pr.  Tr.  Ev,  498;  post,  37 ;  chaps. 
xvii.,  xlii.)  ;  and  (2)  that  the  best  evidence  rule,  during  its  currency, 
a|ii>ears  to  have  been  by  no  means  limited,  as  Gilbert's  language 
would  imply,  to  "  substitutional "  matter,  but  to  have  been  of  practi- 
cally general  application,  excluding  (whether  correctly  or  incorrectly 
invoked)  not  only  hearsay,  secondary  evidence  and  non-attesting 
witnesses,  but  also  circumstantial  evidence  if  direct  could  be  obtained 
(Williams  v.  E.I.  Co,,  1802,  3  East,  192),  real  evidence  if  not  phy- 
sicftily  produced  (Cheniev.  Watson,  1797,  Peake  Add.  Cas.  123), proof 
of  handwriting  by  opinion  evidence  if  the  writer  himself  could 
(ittend  (K.  e.  Smith,  1768,  1  East,  P.O.  1000),  proof  of  consent 
otherwise  than  by  calling  the  consenting  party  if  alive  (R.  v.  Rogers, 
Ls]  ],  2  Camp.  654),  and  proof  of  attested  documents,  where 
the  witness  resided  abroad,  otherwise  than  by  the  issue  of  a  com- 
mission to  take  his  oral  testimony  (Barnes  v.  Trompowsky,  1797, 
7  T.R.  265). 

About  the  beginning  of  the  nineteenth  century,  however,  a  notable 
reliction  set  in  ;  and  from  that  date  forward,  notwithstanding  that 
the  text-writers  continued  to  stereotype  the  language  of  Gilbert,  the 
actual  decisions  of  the  Courts  show  that  by  far  the  most  conspicuous 
feature  of  the  modem  law  of  evidence  has  been  its  persistent  recession 
from  the  best  evidence  principle.     In  almost  every  instance  the  former 
rulings  have  been  either  set  aside  or  neutralized  by  exceptions.    Thus, 
in  Barnes u.  Trompowsky,  aup.,  Ld,  Kenyon,  in  allowing  proof  of  the 
liiindwriting  of  an  attesting  witness  resident  abroad,  instead  of  send- 
ing out  a  commission  to  examine  him,  remarked  that  this  was  a 
relaxntioa  of  the  old  rule,  admitted  only  of  late  years.     In  other 
cases,  what  were  once  objections  to  admissibility  now  went  merely  to 
sumciency  or  weigYi^  i  o»'  ^liat  waa  insufficient  before  sufficed  now  (see 
^^°^o^posting,  p„^.    103;  and  of  age,  R.  v.  Cox,  1898,  1  Q.B.  179). 
V->o„  ^^J'^'^^o.ti^^      c.jf.,a8toCoinpetencyof"WitnessesandProofo( 
^^^'O'j^^/^'  *''"<'  O^I'&boA  •"  *^^  ^""^  direction  {poal,  chaps,  xxxix., 
.^^^'c/  "''^'^^Gf.  ^  0    presumptions  of  falsehood  and  concealment 

^Ji-f-'f^^'J'^f^d^^oL  ^^* -fJ?  arise  when  the  best  evidence  was  withheld 
"^■^  '  '  ^  ^^r/    ^^ition  were  correct,  would  certainly  arise  with 
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tenfold  force  to-day,  were  no  longer  invoked  ;  it  began  to  be  recog- 
nised that  a  prudent  relaxation  of  strict  rules  tended  not  to  promote 
fraud  or  encourac^e  concealment,  but  to  effect  economy,  convenience 
and  despatch  in  trials,  while  the  risk  of  losing  their  cases  was  found  to 
supply  the  parties  with  an  ample  inducement  still  to  procure  the  best 
evidence  that  they  possibly  could. 

Its  Present  Scope. — In  the  present  day  it  is  not  true  that  the  best 
evidence  must  be  given,  though  its  non-production  may  be  matter  of 
comment  or  affect  the  weight  of  that  which  is  produced.     All  admis- 
sible evidence  is  in  general  equally  receivable.     Thus,  circumstantial 
evidence  is  no  longer  excluded  by  direct ;  and  even  in  criminal  cases 
the  corpus  delicti  may  generally  be  established  by  either  species,  or, 
indeed,  by  the  defendant's  mere  admissions  out  of  court  (R.  v,  Sullivan, 
16  Cox,  347 ;  post,  213,  241).     So,  the  production  of  "  real "  evidence 
— e.g.f  on  questions  of  the  genuineness  of  a  ring,  the  soundness  of  a 
horse,  the  equality  of  bulk  with  sample  (R.v.  fVancis,  L.B.  2  C.C.R. 
128),  or  the  infringement  of  an  engraving  or  trademark  (Lucas  t;. 
Williams,  1892, 2  Q.B.113),  though  often  satisfactory,  is  not  now  com- 
pulsory; although  where  the  real  evidence  is  of  a  documentary  char- 
acter, e.g.,  an  inscription  on  a  ring,  the  ordinary  rule  as  to  primary 
evidence  applies  (post,  chaps,  xlii.-iii.).    Again,  in  proof  of  handwrit- 
ing, it  is  not  necessary,  as  formerly,  to  call  either  the  writer  or  some 
one  who  saw  the  document  written,  the  opinion  of  a  witness  who  but 
once,  and  many  years  before, has  seen  the  pai-ty  sign,  is  equally  receiv- 
able, though  its  weight  maybe  nil  (chap.  xxxv.).     Even  on  a  charge 
of  forgery,  the  prosecutor  is  not  now  an  essential  witness  to  disprove 
either  the  handwriting  or  his  authority  to  sign  (R.  v.  Hurley,  2  Moo. 
&  Rob.  473) ;  nor,  to  disprove  consent,  need  the  person  alleged  to  have 
consented  be  called  {id.;  R.  v.  Hazy,  2  C.  &  P.  458;  R.t^.  Allen.  1  Moo. 
CO.  154).     In  the  same  way  payment  to  a  deceased  person  may  be 
proved  either  by  the  "  best  evidence  " — i.e.,  the  oral  testimony  of  the 
payer,  or  the  hearsay  receipt  of  the  deceased  (Middleton  v.  Melton,  10 
B.4&C.  817);  and  the  estimated  expense  of  paving  as  determined  by 
a  yefitrj  surveyor,  may  be  proved  either  by  producing  the  estimate 
acted  on,  or  by  calling  the  surveyor  (Hobman  v.  Greenwich  Board, 
post,  56).     The  old  rule,   however,  appears  still  to  survive  with 
regard  to  proof  of  loss  of  custom  in  libel  actions ;  here  it  is  said  the 
customers  must  be  called  (Odgers,  4th  ed.,  358-9;  post,  59). 

Now  Ckmfined  to  Documents. — Although,  therefore,  the  maxim  has, 
strictly  speaking,  only  an  ex  post  facto  application  to  the  proof  of 
documents,  yet  it  has  always  found  its  chief  illustrations  in  this 
connection ;  and,  indeed,  is  now  practically  equivalent  to  the  rule 
which  demands  that  the  contents  of  a  document  must,  in  the  absence 
of  legal  excuse,  be  proved  by  primary,  and  not  by  secondary  or 
substitutionary  evidence  {post,  chap.  xlii.Y  This  rule,  however,  is 
merely  a  survival  of  the  ancient  doctrine  ot  prqfert,  which  required  the 
physical  production  of  the  instrument  pleaded,  though  it  has,  in  fact, 
gone  through  a  reaction  similar  to  that  of  the  best  evidence  idea  in 
other  departments.    Thus,  originally,  at  common  law  no  secondazy 
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evidence  was  allowed  (Anon,  1741,  2  Atk.  p.  61,p*r  Ld.  Hardwicke ; 
Sugden  v.  St.  Leonards,  1  P.D.  154, 238  ;  Thayer,  Cas.  Ev.,  2nd  ed., 
778);  if  the  deed  was  lost,  or  in  the  possession  of  the  adversary, 
the  plaintiff  failed.  Afterwards,  in  cases  of  loss,  equity  relieved ; 
then  exceptions  were  allowed  by  the  common  law  also  (Dr.  Leyfield's 
case,  1611,  10  Co.  88,  92),  marshalled,  however,  at  fint,  strictly  by 
degree,  i.e.,  a  counterpart,  then  a  copy,  then  an  abstract  or  recital, 
thea  parol  evidence,  the  next  beat  being  let  in  only  if  the  class 
above  it  were  unavailable  (Villiers  v.  Vitliers,  1740,  2  Atk.  71; 
Omychund  v.  Barker,  1744,  1  id.  21,  49;  BuUen  «.  Michel,  1816, 
4  Dow,  297,  325;  Stark.  Ev.,  2nd  ed.,  1834,  p.  341  ;  Doe  v.  Wain- 
wright,  1836,  IN.  &  P.  8,  13,  when  the  point  had  become  doubtful) ; 
until,  finally,  the  present  rule  of  "no  degrees  in  secondary  evidence" 
became  established  (Brown  v.  Woodman,  1834,  6  C.  &  F.  206,  p«r 
Parke,  B.;  Doe  t>.  Ross,  1840,  7  M.&  W.il02;  ;»rt,  chap,  xliii.).  As 
to  the  supposed  application  of  the  best  evidence  princuple  to  proof 
of  attested  documents,  see  post,  chap.  xlii. ;  to  documents  which 
form  the  exclusive  memorials  of  the  transactions  they  record,  jxwf, 
chap.  xliv. ;  and  to  tfae  parol-evidence  rule, />08^,  chap.  xlv. 

[Tay.  BS.  391-427;  Bost.ss.  87-92;  3  Russ.  Cr.  362-38S  ;  Ros.  Cr. 
Ev.  1-7;  Thayer,  Pr.  Tr.  Ev.  484-507;  Gas.  Ev.,  2nd  ed.,  778-86;  Sa!- 
mond,  "The  Superiority  of  Written  Evidence,"  6  Law  Quart.  Rev, 
75.) 
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ADMISSIBILITY  OF  EVIDENCE. 


PAET  I.— FACTS. 


CHAPTER  V. 

FACTS   IN   ISSUE.     RELEVANCY.     ADMISSIBILITY. 

Subject  to  the  varions  qualifications  contained  in  Part  I.,  the 
facts  which  may  be  proved  in  a  judicial  inquiry  are  facts  in 
issue ;  facts  relevant  to  the  issue ;  and  in  certain  cases  hearsay^ 
opinions,  and  judgments  as  to  such  facts. 

FACTS  IN  IBBUE  are  those  facts  which  are  necessary  by  law  to 
establish  Uie  claim,  liability,  or  defence,  forming  the  subject-matter 
of  the  proceediDgs ;  and  which,  either  by  the  pleadings  or  by  impli- 
cation, are  in  dispute  between  the  parties  (0.  19,  rr.  4,  15 ;  Steph. 
art.  1). — Facts  in  issue  are,  therefore,  determinable  primarily  by 
the  substantive  law,  and  secondly  by  the  pleadings. 

FACTS  BELEVANT  TO  THE  ISSUE  are  facts  which  tend,  either 
directly  or  indirectly,  to  prove  or  disprove  a  fact  in  issue,  or  some 
relevant  fact. — Thus,  facts  which  constitute  a  link  in  the  chain  of 
proof,  or  affect  the  credit  of  a  witness,  or  the  admissibility  of  a  docu- 
ment are  relevant. 

Legal  and  Logical  Relevancy. — Legal  relevancy  is  for  the  most 
part  based  upon  logical  relevancy,  or  that  connection  between  events 
which,  in  the  ordinary  course  of  experience,  is  found  to  render  one 
probable  from  the  existence  of  the  other. 

The  two  theories,  however,  do  not  wholly  coincide.  Thus,  certain 
classes  of  facts  {e.g.,  similar  occurrences,  and  the  character  of  the 
parties),  which  in  ordinary  life  are  relied  upon  as  rendering  other 
facts  probable — f.e.9  are  logically  relevant  to  them — the  law  (with 
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certain  exceptioHB)  rejects,  bb  not  possessing  a  sufficient  degree  of 
probative  force  to  form  the  basis  of  judicial  decisions — i.e.,  are  legally 
irrelevnnt;  on  the  other  hand,  numerous  facts  (e.g.,  those  afiecting 
the  admissibility  of  hearsay,  or  documents,  post,  17S)  are  legally 
probative  although  they  have  no  logical  bearing  on  the  issue  (Steph. 
Dig.  Introd.  p.  xiii. ;  preface  to  3rd  ed.,  xxiv-xxix ;  Best,  s.  34  ;  Prof. 
Clmse,  8  Cr.  L.  Mag.  463-7,  473). 

Tests  of  Beleraucr.  (1)  StejAsn'e  Ruha. — In  the  early  editions  of 
tho  Digest,  legal  relevancy  woe  assumed  to  be  identical  with  logical 
relevancy  or  "  the  connection  of  events  as  cause  and  effect,"  the 
foliowiag  rules  being  laid  down  : — "  Facts  whether  in  issue  or  not 
are  relevant  to  each  other  when  one  is,  or  probably  may  be,  or 
probably  may  have  been — 

the  cause  of  the  other ;  the  effect  of  the  other ;  an  effect  of 
the  same  cause ;  a  cause  of  the  same  effect ; 

or  when  one  shows  that  the  other  must  or  cannot  have 
occurred,  or  probably  does  or  did  exist,  or  not ;  or  that  any  fact 
does  or  did  exist,  or  not,  which  in  the  common  course  of  events 
would  either  have  caused  or  been  caused  by  the  other; 

provided  that  such  facte  do  not  fall  within  'certain  exclusive 
rules,'  or  that  they  do  fall  within  the  exceptions  to  such  rules." 
Tliese  rules,  however,  did  not  meet  with  general  acceptance,  the 
chief  objections  urged  being  (1)  that  they  did  not  distinguish 
between  the  logical  and  the  legal  theory  of  proof ;  (2)  that  it  is 
practically  as  difficult  to  determine  what  is  a  "cause,"  as  what  is 
"  relevant,"  the  very  object  of  many  trials  being  to  decide  whether 
given  facts  are,  or  are  not,  the  result  of  others  ;  and  (3)  that  the 
rules  were  expressed  with  such  almost  necessary  vagueness,  as 
to  be  of  little  practical  assistance. — ^In  the  later  editions  of  the 
Digest,  therefore,  the  theory  of  causation  as  a  test  of  relevancy 
was,  in  terms  at  least,  al»ndoned ;  and  by  art.  1  the  word 
rdevarit  defined  as  meaning  that,  "  any  two  facta  to  which  it  is 
applied  are  so  related  to  each  other  that,  according  to  the  common 
coui-se  of  events  one,  either  taken  by  itself  or  in  conjunction  with 
otiier  facte,  prova*  or  renders  probable  the  past,  present,  or  future 
existence,  or  non-existence  of  the  other ; "  while  by  art.  2,  the  dis- 
tinction between  facts  which  have  a  logical  connection  with  the  issue, 
and  those  which  have  a  purely  arbitrary  and  juridical  one,  was  marked 
by  the  adoption  of  the  terms  "  relevant "  and  "  deemed  to  be  relevant " 
respectively, 

(2)  Thayer's  view. — Prof.  Thayer  appears  to  adopt  the  position  that 
Sir  J.  Stephen  had  abandoned.  He  denies  the  distinction  between 
legal  and  logical  relevancy,  holding  that  "  the  law  furnishes  no  test  of 
relevaaey,  but  for  (^jj,  refers  tacitly  to  logic"  (Pr.  Tr.Ev.  268-9,  517). 
According  to  him,  fcA  -^fore,  judicial  decisions  upon  relevancy  involve 

r/tA  //  ^"/'^  j/,"^''°oe •>  ,'rtcluded  in  Relevancy  ;  in  Part  II,  it  is  contrasted 

/■/J,,/,-'.,"   ™    fo^      10  jiovrever,    "proves"  apparently  mennB    "rendeni 

'^°'"-/^2ri'  ^hi%r*  ,helatter"proof"BiKnifieB"themeaiiaofmaking 

'^.rar^  Of  ^i]    .^  *^OCe  of  facts"  (3rd  ed.  Praface,  p.  xxvi.) 
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no  question  of  law,  but  (t)  where  they  admit  evidence,  one  merely  of 
logic, since  "without  any  exception  nothing  which  is  not  logically  rele- 
vant is  admissible"  (id.  266;  Wigmore, Ev.  s.  9);  and  (it)  where  they 
exclude  relevant  facts,  one  merely  of  sound  discretion  {id,  515-18). 
Both  propositions,  however,  appear  questionable.  As  to  the  firsts 
many  facts,  as  we  have  seen,  are  admissible  which  have  no  logical  bear- 
ing on  the  issue ;  indeed,  some  American  writers  emphasise  this  by 
confining  the  term  "  relevant "  to  facts  which  are  logically  applicable 
to  the  issue,  and  using  "  competent ''  to  denote  those  which,  though 
admissible  are  not  logically  connected  (27  Am.  L.  Rev.  65 ;  94  L.  T. 
Jo.  457).  As  to  the  second,  it  has  been  correctly  said  that  judicial 
decisions  on  relevancy  are  just  as  binding  as  those  on  any  other  topic, 
so  that  logic  in  being  applied  by  the  Courts  in  effect  becomes  law. 
(Wigmore,  Ev.  p.  89 ;  id,  Greenl.,  16th  ed.,  p.  86 ;  14  Harv.  L.  Rev., 
39,  139.  As  to  law  and  logic  in  connection  with  rules  of  Interpre- 
tation, see  poet,  chap,  idvi.) 

The  terms  mcUencU  and  pertinent  are  sometimes  used  as  synonymous 
with  "  relevant."  Under  the  Judicature  Acts,  however,  **  material  " 
facts  mean  only  such  as  are  pleadable ;  while  in  perjury  cases  they 
include  many  others,  e.^.,  facts  merely  affecting  credit  (R.  v.  Baker, 
1895,  1  Q.B.  797). 

[Steph.  Introd.  to  Ind.  Ev.  Act ;  id.  Digest,  arts.  1  <fe  2  and  App. 
n.  1 ;  20  Sol.  Jo.  880 ;  Whart.  Civ.  Ev.  ss.  20-56 ;  id,  Cr.  Ev.  ss.  23- 
68;  Thayer,  Pr.  Tr.  Ev.  264-6,  515-18 ;  Chamberlayne's  Best,  pp. 
251-8  ;  Wigmore,  Ev.  ss.  9-16,  24-48  ;  id.  Greenl.  16th  ed.,  pp.  35- 
91 ;  Markby,  Ind.  Ev.  Act,  17-20.] 

ADMISSIBILITY. — Rdevcmcy  must  be  distinguished  from  admie- 
sUnliij/f  of  which,  though  the  primary,  it  is  by  no  means  the  sole 
condition.  Thus,  as  we  have  seen,  a  fact  may  be  logically  relevant, 
and  yet,  on  grounds  of  convenience,  e,g,y  because  too  remote  or 
unimportant  to  be  material,  or  because  creating  surprise  or  unfair 
prejudice  to  the  parties  or  witnesses,  or  because  embarrassing  the  jury 
by  a  multiplicity  of  issiies, — it  may  not  be  legally  relevant.  While, 
though  legally  relevant  or  even  in  issue,  it  may,  either  for  objections 
of  forms,  e,g,,  as  involving  an  inference  which  is  for  the  jury  and 
not  for  the  witness  {poet,  44),  or  for  reasons  of  policy,  e.g,,  as 
constituting  a  privileged  communication,  or  State  secret — still 
be  inadmissible.  Moreover,  certain  facts  are  of  a  two-fold  nature, 
involving  not  merely  the  relevanct/  of  the  fact  asserted,  but  also  the 
aeeuraey  or  other  quality  of  the  assertion  made,  which  is  a  matter 
determinable  by  rules  other  than  those  of  relevancy.  The  term 
admissibility,  therefore,  includes  not  only  the  relevancy  of  facts, 
but  the  various  conditions  regulating  the  reception  of  all  other 
classes  of  evidence  besides. 

It  is  not  necessary  that  the  relevancy  of  a  fact  should  appear 
at  the  time  it  is  proved ;  the  judge  will  always  admit  evidence  on 
the  undertaking  of  counsel  to  show  its  admissibility  ait  a  later  stage, 
failing  which  it  will  be  struck  out  (Haigh  v.  Belcher,  7  C.  <&  P.  389). 
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If,  however,  iDadmissible  evidence  has  in  fact  been  left  to  the  jury, 
the  party  affected  has  a  right  to  rebut  it,  and  if  this  has  been  denied 
him,  a  new  trial  will  be  allowed  (Maclaren  v,  Davis,  6  T.  L.  R.  872  ; 
Blewett  V.  Tregonning,  3  A.  d^  E.  554;  contra^  Shaw  v.  Roberts, 
2  Stark,  455). 

Evidence  may,  however,  be  admissible  for  one  purpose  and  not  for 
another,  e.^.,  complaints  are  receivable  to  corroborate  the  testimony 
of  the  prosecutrix,  but  not  to  prove  the  facts  asserted  (poet,  96)  ;'so, 
a  confession^  though  it  may  implicate  fellow  prisoners,  is  only  evidence 
against  the  maker  {post,  246).  In  all  such  cases  the  judge  should 
be  asked  to  explain  the  limits  of  the  evidence  to  the  jury  (po8<, 
chap.  xlix.). 

The  admissibility  of  facts  in  issue,  and  of  the  chief  classes  of 
relevant  facts  commonly  tendered  in  evidence,  will  form  the  subjects 
of  the  remaining  chapters  of  Part  I. 


i 
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CHAPTER  VI. 

THE  FACT   OR  TRANSACTION    IN   ISSUE.     RES  GESTA, 

Acts,  declarations,  and  incidents  which  constitute^  or  accompany 
and  explain,  the  fact  or  transaction  in  issue,  are  admissible,  for 
or  against  either  party,  as  forming  parts  of  the  res  gesta. 

[Staph,  arts.  3  &  8  ;  Tay.  ss.  588-9 ;  Best,  s.  495  ;  Roe.  N.P.  51-3 ; 
Whart.  Cir.  Ev.  ss.  258-267  ;  Cr.  Ev.  ss.  62-70.  For  a  detailed 
examination  of  this  topic,  see  an  article  by  the  present  writer,  19  Law 
Quart.  Rev.  435 ;  also  Thayer,  14  Am.  Law  Rev.  817,  and  lb  id, 
1,71 ;  Oas.  Ev.,2nd  ed.,  641-72;  and  Wigmore,  Ev.,ss.  1745-84.] 

History  and  Principle. — The  above  rule,  so  far  at  least  as  it 
declares  that  declarations  accompanying  an  act  are  receivable  in 
explanation  of  it,  first  appears  in  1693  (Thompson  v,  Trevanion, 
Skin.  402).  It  is  again  mentioned,  and  in  the  same  sense,  in  1736 
(Ambrose  v.  Clendon,  Cas.  temp.  Hardw.  267).  The  use  of  the  Latin 
phrase  in  this  connection  is  not,  however,  traceable  earlier  than  1794 
[Home  Tooke*s  Tiial,  25  How.  St.  Tr.  440).  Originally  the  singular 
forms  alone  res  g^sta^  para  rei  gestce,  were  employed  (id. ;  Hoare  v. 
Allen,  1801,  3  Esp.  276 ;  Robson  v,  Kemp,  1802, 4  Esp.  233;  2  Evan's 
Potfa.  217),  and  much  of  the  ambiguity  which  has  since  attached  to 
the  phrase  might  have  been  avoided  had  this  early  and  correct  usage 
been  adhered  to.  It  is  the  idea  conveyed  thereby,  viz.,  that  of  a 
whole  (some  single  act  or  transaction)  in  relation  to  its  constituent, 
or  quasi-constituent  parts,  that  represents  the  true  evidential  notion  : 
**  The  principle  of  admission  is  that  the  declarations  are  pars  rei 
gestas*'  (Rouch  v.  G.W.Ry.  1  Q.B.  51,  QO,  per  Denman,  C.J.)  The 
use  of  the  plural  form,  finst  met  with  in  1805  (Aveson  v.  Ktnnaird, 
6  East.  186),  led  to  confusion  and  gave  rise  to  at  least  four  conflicting 
conceptions,  e.g. :  (i)  one  which,  as  above,  applies  the  term  res  gestce 
to  the  mainfae^  in  relation  to  its  constituent  details ;  (ii)  one  which 
applies  it  to  the  details  of  such  fact  merely ;  (Hi)  one  which  applies 
it  to  the  '* surrounding  circumstances"  oi  some  central  fact,  called, 
in  contradistinction,  the  **  principal  fact "  ;  and  (iv)  one  which  applies 
it  to  the  total  whole  composed  of  both  principal  fact  and  surrounding 
drcnmstances.  Not  infrequently,  indeed,  two  or  more  of  these 
meanings  are  confounded  in  the  same  definition.    Thus,  Starkie, 
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after  refeiriDg  to  "all  th«  surrounditig  facte  of  a  transactioo,  or  as 
they  are  usually  termed  the  rM  geeta"  epeake  later  of  "the  rea 
ffesttF,  or  transaction  ";  confusing  conceptions  (tit)  and  (i),  [4th  ed.,  pp. 
78,  89) ;  BO,  Mr.  Taylor,  in  laying  down  that  the  "  circumstancoB  and 
declarations  must  be  so  connected  with  the  main  fact  as  to  illustrate 
its  character,  further  its  object,  or  form,  in  conjunction  with  it,  one 
continuous  transaction,"  appears  to  confound  (Hi)  and  (if),  (Sth  ed., 
s.  .586)  ;  while  the  editors  of  the  9th  and  10th  editions  of  Taylor, 
after  defining  res  gesUe  as  "  the  transaction  looked  at  in  ita  entirety 
and  as  a  whole,"  refer  to  the  phrase  as  "  including  everything  which 
can  fairly  bo  considered  an  incident  of  the  event  under  considera- 
tion," confusing  (i)  and  (it),  (s.  583)  [19  Law  Quart.  Rev.  435-8]. 

The  term  rea  geala,  though  generally  applied  to  the  fact  or  trans- 
ncLion  in  issue,  may,  as  will  be  seen,  be  used  in  the  above  connection 
of  any  relevant  fact  (poH,  46),  As  to  its  relation  to  the  hearsay 
rule,  see  pott,  200,  207. 

CONSTITUENT  PACTS  (a).— Facts,  whether  in  issue  or  relevant, 
ave  not  always  admissible  in  evidence  in  the  sense  of  being  the 
isiibjcct  of  direct  assertion  or  denial,  for  they  may  involve  inferences 
of  l:iw  or  fact  which  it  is  for  the  Court  or  jury  and  not  for  the 
witnesses  to  draw. 

Where  such  facts  are  of  a  simple  nature,  or  are  a  necessary  infer- 
ence from  other  facts,  this  objection  does  not  apply.  But  wherever 
the  inference  is  doubtful,  the  proper  course  is  for  the  witness  to  state 
thEi  incidents  relied  on  as  constituting  or  amounting  to  the  main  fact, 
and  nob  the  latter  per  e«  (poet,  53 ;  chap.  zzxv.).  These  constituent 
incidents  may  vaiy,  according  to  the  nature  of  the  case,  from  a  single 
occurrence,  lasting  but  a  few  moments,  to  a  variety  of  acts,  declara- 
tions, end  circumstances,  occupying  a  length  of  time,  and  occurring 
on  distinct  occasions ;  they  may  comprise  things  done  either  by  the 
principal,  or  his  agents  {post,  72-86),  or  partly  by  one  and  partly  by 
the  other  (B.  v.  Mean,  69  J.F,  Rep.  27) ;  and  they  may  have  occurred 
partly  within  and  partly  without  the  jurisdiction  (R.  v.  Ellis,  1899, 
1  Q.B.  230;  E.  w.Oliphant,  1905,  2  K.B.  67;  Arcbb.  Or.  Tl.,S(i(i;  post, 
77,  84). 

C'wmuiaixve  and  Continumu  Tranaaetiont  (b). — Sometimes  the  main 
transaction  can  only  be  established  by  proving  a  series  of  similar 
facts,  which  may  happen  either  (1)  because  the  nature  of  the  case 
itself  demands  cumulative  instances — e.g..  Barratry  ;  Common  Cheat- 
ing; Custom;  Trading,  under  the  Bankruptcy  Acte  (As  Oriffin,  Times, 
Dec.  1 3, 1890,  C.A.) ;  Pollution,  under  the  Rivers  Pollution  Act,  1876, 
s.  i;  practising  without  certificate,  under  the  Apothecaries  Act,  1815 
(AjKithecariea  Co.  v.  Jones,  17  Coi,  588) ;  permitting  a  house  to  be  used 
Ksa  Afotbel  (£ccp.  B„mby,  1901,  2  K.B.  458);  frequenting  public 
iC^  V''^  />jA9oi  (0e,t^  V.  R.,  14  Q.B.D.  92;  Whickham  v.  Ashe, 
Jhsuei^  f'  ^^'  ^^^?\    zyT  (^)  because  the  similar  facts  have  occurred 
"'■'■^tt.jf''^  ^"^eQi'^t        in  point  of  time,  place,  or  other  particulars, 
"<ti>'  A>  n?ff^  ^rtf^  ^ii«  entire  or  continuous  transaction  (R.  ti. 
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£llis,  6  B.  &  0. 145 ;  R.  v,  Salisbury,  5  C.  &  P.  155 ;  R.  v.  Mean,  8up.), 
Aod,  in  criminal  cases,  upon  the  trial  of  one  offence,  evidence  of 
others,  so  connected,  cannot  be  excluded  on  the  ground  that  they 
form  the  subject  of  separate  indictments ;  although,  for  convenience^ 
judges  sometimes  call  upon  the  prosecution  to  elect  as  to  a  particular 
occurrence  (id.).  In  larceny  and  embezzlement,  however^  three 
distinct  acts  may  now  be  included  in  the  same  charge  (24  dc  25  Vict. 
c.  96,  88.  5-6,  71). 

Documentary  Tranaactiona  (c). — When  a  contract,  will,  or  other 
formal  transaction  has  been  reduced  into  writing,  the  rule  excluding 
extrinsic  evidence  in  substitution  therefor  applies ;  and  the  res 
gesta  must  consequently  be  established  by  production  and  proof  of 
the  instrument  itself,  or  by  secondary  evidence  as  provided  in 
chap.  xlv.  In  cases  not  of  a  formal  character,  however,  proof  may 
be  given  of  all  facts  constituting  the  transaction,  whether  oral, 
documentary,  or  otherwise  (Carmarthen  Ry.  v.  Manchester  Ry., 
post,  56). 

AGOOliPANTING  FACT8  {d). — There  are  many  incidents,  how- 
ever, which,  though  not  strictly  constituting  a  fact  in  issue,  may  yet 
be  regarded  as  forming  a  part  of  it,  in  the  sense  that  they  accompany, 
and  tend  to  explain,  the  main  fact. 

Not  only  may  the  probability  of  an  occurrence  be  better  estimated 
by  considenog  ito  attendant  circumstances,  but  these  undesigned 
incidents  are  often  essential  to  elucidate  its  true  character,  te  reveal 
the  motives  of  the  parties,  or  te  establish  their  connection  with  the 
fact.  In  testifying  te  the  matters  in  issue,  therefore,  witnesses  are 
required  to  state  them,  not  in  their  barest  possible  form,  but  with  a 
reasonable  fulness  of  detail  and  circumstance  (Thayer,  15  Am.  L.  Rev. 
92;  R.  V.  Stephenson,  68  J.  P.  Rep.  524;  Steph.  art.  8).  It  is  not,  of 
course,  all  the  inddente  of  a  transaction  that  may  be  proved,  for  the 
narrative  might  be  run  down  inte  purely  irrelevant  and  unnecessary 
detail.  Names,  dates,  places,  and  the  description  and  circumstances 
of  the  parties,  though  not  in  issue,  are,  however,  always  admissible. 
So,  often,  the  physical  conditions  under  which  the  main  fact  happened ; 
as  also  similar  facts  which,  though  not  strictly  constituting  the  main 
fact  in  the  sense  above  stated  are  yet  closely  connected  with  and 
explanatory  of  it  (R.  v.  Ellis,  6  B.  &  C.  145 ;  R.  v,  Egerten,  R.  &  R. 
375).  The  particulars  receivable,  however,  will  necessarily  vary  with 
each  individual  case.  The  main  conditions  of  admissibility  are,  that 
the  matters  tendered  should  form  the  natural  incidente  of  the  act ; 
that  they  should  be  substantially  contemporaneous  with  it ;  and 
should  qualify,  explain,  or  complete  it  in  some  material  respect 
(Greenleaf,  s.  108;  Whart.  Civ.  Ev.  ss.  258-259). 

Declarations  accompanying  Acts. — Questions  of  evidence  in  this 
connection  usually  arise  with  regard  to  statements,  since  with  other 
incidente  there  is  less  danger  of  the  jury  being  misled  ;  and  there  are 
few  subjects  upon  which  greater  diversity  of  judicial  opinion  exists. 
The  following  pointe  should  be  noticed. 
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(1)  What  declarations  odmissiMe  (e). — ^The  declaratious  are  not  ad- 
missible simply  because  they  accompany  an  act ;  the  act  itself  must 
be  in  issue,  or  relevant  (Wright  v,  Tatham,  5  C.  &  F.  670,  689;  R.  v. 
Bliss,  7  A.  &  £.  550 ;  Hyde  v.  Palmer,  82  L.  J.Q.B.  126 ;  Gresham  Hotel 
V,  Manning,  I.R.  1  C.L.  125);  and  in  this  connection  '^  acts  by  whom- 
soever done  are  res  gesia  if  relevant  to  the  issue  "  (Wright  v.  Tatham, 
7  A.  &  E.  p.  355,  per  Parke,  B.).  Moreover,  the  declarations  can 
only  be  used  to  explain  the  fact  they  accompany,  and  not  previous  or 
sul^equent  facts  (Hyde  v.  Palmer,  sup. ;  Agassiz  v.  London  Tram.  Co., 
21  W.R.  199);  unless,  indeed,  the  transaction  be  of  a  continuous 
nature.  Statements  of  opinion  may,  it  seems,  be  tendered  under 
this  head,  provided  the  act  which  they  accompany  is  itself  relevant 
(Wright  V.  Tatham,  and  Gresham  Hotel  v.  Manning,  sup.). 

It  is  not,  however,  every  declaration  that  accompanies  and  purports 

to  explain  a  fact  that  will  be  received — e.^.,  a  declaration  that  is 

)  equivocal  (R.  v.  Bliss,  sup, ;  and  see  R  v.  Wainwright,  1 8  Oox,  171);  or 

is  obviously  concocted  to  serve  a  purpose  (Thompson  v.  Trevanion, 

Skin.  402;  R.  v.  Abraham,  2  0.  &  K.  550  ;  Whart.  s.  259).     So,  in 

America,  "it  is  not  the  law  that  any  and  all  conversation  that  happens 

to  be  going  on  at  the  time  of  an  act  can  be  proved  if  the  act  can  be  " 

(Com.  V.  Chance,   174  Mass.  245,  per  Holmes,  J.,  cited  posty  66), 

e.g,,  where  the  act  itself  is  free  from  ambiguity  (Nutting  v.  Page,  4 

Gray  (Mass.)  584),  or  needs  no  explanation,  oris  not  explained  in  any 

material  sense  by  the  words  (Com.  v.  Chance,  sup.),  or  the  declaration 

is  inconsistent  with  the  act  (State  t?.  Shelley,  8  Clarke  (Iowa),  477). 

(2)   Must  be  contemporaneous  (/). — ^The  declarations   must  be 

i  substantially  contemporaneous  with  the  fact — i,e,,    made   either 

i  during,  or  immediately  before  or  after,  its  occurrence — but  not  at 

such  an  interval  from  it  as  to  allow  of  fabrication,  or  to  reduce 
\  them  to  the  mere  narrative  of  a  past  event  (Thompson  v.  Trevanion, 

I  sup. ;  Tay.  s.  589  ;  Greenleaf,  s.  110  ;  Whart.,  ss.  259-265). 

j  The  question  of  contemporaneousness  has  given  rise  to  much  dis- 

'  cussion.     In  R,  v.  Bedingfield   {post,  66),  it  has  generally  been 

'  thought  that  Cockburn,  C.  J.,  applied  the  rule  too  strictly ;  on  the 

,  other  hand,  the  dictum  of  Denman,  C.J.,  in  Roucht?.  G.W.R.,  1  Q.B. 

!  p.  60,  adopted  by  Mr.  Taylor  (s.  588),  that  "concurrence  of  time, 

though  material,  is  not  essential,"  seems  to  err  in  the  opposite  direc- 
tion, substantial,  though  not  litei^l,  concurrence  being  indispens- 
able (Thompson  v,  Trevanion,  sup. ;  R.  v.  Gordon,  21  How.  St.  Tr. 
542  ;  Lees  v.  Marton,  1  M.  &  R.  210  ;  Agassiz  v.  London  Tram.  Co., 
21  W.  R  199 ;    Smith  v,  Blakey,  L.R.  2  Q.B.  826,  828 ;  R.  v.  God- 
dard,  15  Cox,  7;  R.  v.  Gibson,  18  Q.B.  D.  587;   R.  v,  Osborne, 
1905,  1  K.B.  551,  553).     Rouch  v.  G.W.R.,  s^ip,,  however,  was  a 
bankruptcy  case,    and    in    some    of  the  older  cases  of  this  class 
notoriously  loose  dicta  occur,  e.g.,  that  "  whatever  the  bankrupt  says 
de/ore  bis  bankrupt^^y  is  evidence  explanatory  of  the  act  done  by  him  " 
(BAteman  v,  Bailey    5  T.R.  512).     If  these  dicta  were  correct,  the 
bankruptcy  cases  fl^  1^  only  be  considered  as  exceptional ;  their  laxity, 
bowever,  was  uo^  ^^^j-i^ved  by  Parke,  B.  and  others,  and  the  whole 
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of  the  bankruptcy  decisions^  with  the  exception  of  Smith  v,  Cramer 
and  Ridley  v,  Gyde,  cited  post^  61,  favour  the  rule  requiring  the 
declarations  to  be  substantially  contemporaneous  with  the  act. 
Prof.  Thayer  remarks  that,  in  some  of  the  bankruptcy  cases,  a 
continuous  act  appears  to  be  confused  with  a  continuous  intention ; 
and  he  points  out  that,  with  regard  to  the  latter,  intent  at  one  time 
may  properly  be  evidential  of  intent  at  another  (Cas.  Ev.,  2nd  ed., 
646,  649;/»««,  130).  [See  fully  19  Law  Quart.  Rev.  443-447;  Thayer, 
15  Am.  L.  Rev.  15-20 ;  Wigmore,  Ev.  s.  17831. 

(3)  By  whom  made  (^). — It  is  sometimes  said  that  the  declaration 
and  act  must  be  by  the  same  person  (Howe  v,  Malkin,  27  W.R.  340). 
Bat  though  such  declarations  are  often  the  only  ones  material,  the 
rule  is  by  no  means  so  strictly  confined.  It  is  an  everyday  practice 
in  criminal  cases  to  receive  the  declarations  of  the  victim,  as  well  as 
those  of  the  assailant.  So,  in  cases  of  conspiracy,  riot,  and  the  like, 
the  declarations  of  all  concerned  in  the  common  object,  although 
not  defendants,  are  admissible  (R.  v»  Gordon,  21  How.  St.  Tr.  535-6  ; 
R.  V.  Hunt,  3  B  &  Aid.  566 ;  R.  v,  O'Oonnell,  Arm.  &  Tr.  Rep.  275). 
It  has,  indeed,  been  held  that,  unless  some  such  common  object  be 
proved,  the  declarations  of  participants,  if  neither  parties  nor  agents, 
are  inadmissible  (R.i?.  Petcherini,7  Cox,  7  9) ;  but  this  limitation  cannot 
be  taken  as  invariable,  for  the  exclamations  of  mere  bystanders  may 
sometimes  be  both  relevant  and  admissible  evidence  (R.  v,  Fowkes, 
post^  65;  Milne  v.  Leisler,  posty  60;  and  see  generally  Bennison  v, 
Cartwright,  5  B.  &  S.  1 ;  Stanley  v.  White.  14  East.  339-42  ;  The 
Sehwalbe,  Swab.  521 ;  Whart.  Cir.  Ev.  s.  259 ;  in  Steph.  art.  8, 
statements  accompanying  an  act  are  limited  to  those  made  ''  by,  or 
to,  the  party  doing  the  act,"  but  this  article  should  probably  be 
read  with  art.  3,  in  which  R.  v.  Fowkes,  sup,^  is  cited  in  illus- 
tration). 

The  declarations  are  receivable  whether  the  declarants  are  living 
or  deceased  at  the  time  of  the  trial.  Mr.  Taylor  suggests  (s.  684) 
that  statements  explanatory  of  possession  of  land  are  only  admissible 
under  the  conditions  stated  post,  chap,  xxiii. — t.e.,  when  made  by 
deceased  persons,  and  in  disparagement  of  their  own  title ;  but  see 
Doe  V,  Rickarby,  and  Doe  v,  Williams,  post,  58 ;  Wigmore,  Ev.  s. 
1780;  and  ep  Stanley  v.  White,  ^x>«<,  57,  and  Hayslep  v,  Gymer, 
po^  58. 

(4)  Documentg  (A). — It  is  immateiial  whether  declarations  accom- 
panying and  explaining  an  act  are  oral  or  written;  though  this 
principle  will  apply  less  often  to  declarations  explanatory  of  formal 
docnmente,  since  here  the  intention  must  generally  be  gathered  from 
the  instrument  itself  {post^  chap,  xlvi.),  and  moreover  declarations, 
even  though  part  of  the  res  gesta,  cannot  be  received  to  contradict  or 
vary  the  document  (Kirk  v.  Eddowes,  3  Hare,  509,  522).  Still  there 
are  canes  in  which  the  res  gesta  principle  may  be  invoked  without  in- 
fringing these  rules,  as  where  declarations  at  or  about  the  time  of 
executing  or  destroying  a  deed  are  received  to  show  the  intention  of  the 
act  (Young  r.  Schuler,  11  Q.B.D.  651 ;  Perrott  v.  Perrott,  14  East, 


48  THE  I^W  OF  EVIDENCE.  [book  ii. 

i2i),  or  to  identity  of  the  subject-matter  (Parrott  v.  Watts,  47  L.J, 
Ch.  79) ;  though  subsequent  declaratioua  oaDuot  be  I'eceived  for  this 
purpose  (Peacock  v.  Huris,  5  A,  <t  E.  449,  454).  Aa  to  declarations 
iiccompauj'iDg  the  execution  or  destruction  of  wills,  Bee  post,  chap. 
>LX/iii.  The  rule  demanding  primary  evidence  of  documents  is  idso  not 
iilwaya  enforced  in  this  connection  (Carmarthen  Ry.  v.  Majiohester 
Hy.,p(M(,56;  R.V.  Hunt,  61;  Bruoev.  Mcolopulo,  11  Ex,  129). 

{b)  0/what  FaoU  the  Dedasraiions  are  Evidence  (i). — The  declara- 
tions are  no  proof  of  the  fact  they  accompany  ;  the  existence  of  the 
liLtier  must  be  established  independently  (Tay.  b.  586). 

Nor,  although  admissible  to  explain  or  corroborate,  are  they,  in 
general,  any  evidence  of  the  triuA  of  the  matters  stated  (Perkins 
<!.  \''aughau,  post,  59  ;  Milne  ti.  Lei^ler,  UU  ;  Aylesford  case,  63  ;  Car- 
marthen Ry.  v.  Manchester  Ry.,  56;  R.D.Plamer,  67  ;  Chase  v.  Lowell, 
07 ;  Tay.  e.  686  ;  Steph.  arts.  S,  8).  Dr.  Wharton  also,  though  treating 
them  as  exceptions  to  the  hearsay  rule  in  its  loids  sense,  is  careful 
10  show  that  they  are  not  so  in  the  narrow  one  {poet,  200-201). 
"TUeir  admission,"  he  remarks,  "does  not  imply  an  acceptance  of  any 
fikcts  they  assert.  The  act  of  which  they  form  a  part  may  have 
tiiken  place  and  yet  the  statement  be  in  the  main  false.  Thus,  a 
paity  assailed  may  at  the  moment  of  an  assault  exclaim  *  this  was 
la  revenge.'  The  exclamation  is  evidence  as  part  of  the  transaction, 
butisnoproof  of  an  old  grudge"  (Cr.  Ev.  s.  :i66).  On  the  other  hand, 
I'ruf.  Xhayer  considers  ttiat  such  declarations  "  may  legitimately  be 
used  toprove  what  they  import,  and  to  supply  new  and  unproved  or  in- 
liiilfioiently  proved elementsof  theresgesta"  (16  Am.  L.  Rev.  9ti).  Ue 
cites  none  of  the  above  cases,  however,  and  of  the  four  given  only  one, 
lu!i.  Co.  V,  Moseley,  8  Wall,  ;(!I7,  goes  tikis  length.  Another  writer, 
iit'ter  asserting  that  an)/ relevant  statement  is  admissible  if  merely  used 
tircumstaotialiy,  argues  therefrom  "  that  the  rea  gtata  limitations 
would  be  meaningless  unless  the  evidence  were  intended  to  be  used 
testimonially"  (17  Harv.  L,  ilev,  144-5),  The  first  proposition,  how- 
ever, is  not  maintainable  (see/io^,  87), and  the  last  would  ignore  all  the 
i'iks<jfi  contra,  cited  above.  Prof.  Wigmore,  who  examines  the  owtter 
ujore  critically,  concedes  that  in  the  great  majority  of  instances  the 
statements  are  properly  original  evidence  and  not  to  be  used  testi- 
iiioaially,  e.g.,  a  bankrupt's  declaration  when  leaving  home,  a  testa- 
lui's  when  destroying  bis  will,  or  an  occupier's  that  '  this  land  is 
mine,  I  bought  it  of  A,'  which,  though  admissible  to  show  adverse 
possession,  is  no  proof  that  it  is  his  or  that  he  did  buy  it  of  A  ; — he 
ulaims,  however,  that  there  is  a  special  class  of  cases  in  which  the 
words  may  be  used  testimonially,  and  which,  therefore,  forms  a  true 
tijicc^^oii,  to  the  iioBtra&y  rule  even  in  its  narrow  sense,  viz.,  "  State- 
iiinata  or  ejrc/aai^(jonB  by  injured  persons  uttered  immediately 
after  the  injury^  by  those  present  at  an  aflray  or  other  exciting 

{^^tT'  **  ^  tA  Circumstances  thereof  as  observed  by  them  " 
,  '     7i5--if£)_ '        0      ^  jj£  ^g  American  cases  sanction  this  view, 

''*'V  wT^^'   b^  <3U  Evidence,  Prof.  Wigmore   pualiea   this  view  lo 

^Plu^(j    t^     ^oteualjle  leDgUia,  outUug  the  presenl  declaraliouB 
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others  adhere  to  the  doctrine  stated  above;  but  in  England  the 
only  decision  which  in  terms  goes  this  length  is  R.  v.  Foster,  cited 
post,  66.  The  law  on  the  subject  appears  to  be  correctly  summarised 
by  Holmes,  J. :  '^  As  a  rule  such  declarations  are  not  evidence  of  the 
past  facts  which  they  may  recite.  The  cases  in  which  they  have 
been  admitted  to  prove  the  cause  of  a  wound  or  injury,  if  not  excep- 
tions to  the  rule,  at  least  mark  the  limit  of  admissibility  "  (£]mer  v, 
Fessenden,  151  Mass.  359). 

(6)  MiscdUmeoua. — There  is  no  distinction  with  regard  to  the 
admissibility  of  the  declarations'  between  civil  and  crimuuU  pro- 
ceedings ;  and  in  both  they  may  be  used  as  evidence  either  /or  or 
(even  when  made  in  his  absence)  against  a  party  (Tay.  s.  585 ;  Fellowes 
V.  Williamson,  post,  59;  Milne  v,  Leisler,  60);  and  even  though  the 
declarant  would  be  incompetent  as  a  witness  (Bateman  v,  Bailey,  5 
T.R.512;  Aveson V. Kinnaird,  6East,lS8;  Aylesford Peerage,  11  Ap. 
Cas.  1 ;  Tay.  s.  580  n.).  Complaints  in  cases  of  rape  (post,  96)  and 
Admissions  by  agents  {post^  226)  are  sometimes,  though  incorrectly, 
referred  to  this  head. 

Mental  and  Physical  GonditionB.  Direct  Testimony,  {j) — Wit- 
nesses may  speak  directly  as  to  what  were  their  ovm  feelings,  motives, 
intentions,  opinions,  knowledge,  and  the  like,  at  any  given  time,  their 
testimony  being  based  not  on  inference,  but  consciousness ;  though 
little  reliance  can  be  placed  on  evidence  of  this  class  ( jeh>6^,  chap. 
XXXV. ;  Whart.  s.  508).  They  may  not,  in  general,  however,  testify 
to  the  state  of  mind  of  others  as  to  which  they  can  have  no  direct 
knowledge  {Re  Beale,  6  T.L.R.  808 ;  Coldwell  v.  Holme,  18  Jur.  396  ; 
Townsend  v.  Moore,  1905,  P.  66,  80;  R.  v,  Wright,  Times,  Jan.  16, 
1905),  but  should  detail  the  facts  from  which  the  given  condition 
may  be  inferred. 

bedaraUons  out  of  Court,  {k) — Whenever  the  bodily  or  mental  feel- 
ings of  a  person  are  material  to  be  proved,  the  usual  expression  of  such 
feelings  made  at  the  time  may  be  given  in  evidence.  If  they  were 
the  natural  language  of  the  affection,  whether  of  body  or  mind,  they 
furnish  original  and  satisfactory  evidence  of  its  existence ;  and  the 
question  whether  they  were  real  or  feigned  is  for  the  jury  to  determine. 
[Tay.  88. 580-586,606;  Steph.  art.  11;  Ros.  N.P.  52 ;  id.  Cr.Ev.26-27; 
Whart.  Civ.  Ev.  ss.  268-9,  Or.  Ev.  271-4;  WigmoreEv.  ss.  1714-40.] 

altogether  adrift  from  the  ret  gesta  class  as  supposedly  governed  by  a  different 
principle  and  subject  to  different  limitations.  Thus  he  maintains  (1)  that 
the  present  utterances  are  admissible  not  because  they  are  part  of  an  act,  but 
because  they  are  si)ontaneouSf  i.?.,  caused  by  *'  some  startling  occurrence  likely 
to  produce  nervous  excitement  and  spontaneous  utterances  "  ;  though,  he  adds, 
such  startling  occurrence  *'  need  not  itself  be  relevant  to  the  issue  "  (s.  1753). 
The  latter  proposition,  itself  somewhat  startling,  seems,  however,  to  be 
qualified  by  other  passages  which,  by  requiring  the  utterances  **  to  relate  to  the 
occurrence  '*  impliedly  enforce  relevancy  to  the  issue  (ss.  1750-1754).  (2)  That, 
unlike  the  Te%  gctta  cases,  the  present  utterances  need  not  be  literally  con- 
temporaneouB,  nor  made  by  the  author  himself  (ss.  1760-66).  The  answer  to 
this  contention  seems  to  be  that  neither  of  these  conditions  is  really  required 
by  the  Te%  g&sta  principle  (see  tup.). 
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Such  declarations  are  sometimes  considered  to  fall  within  the  res 
^Mtoprinciple(Doev.  Ridgway,  4B.  &  Aid.  5>S,  55;  Gardner  Feera^, 
Le  March,  p.  1 74),  and  sometimes  to  form  a  special  category  of  their 
own  (inf.,  52).  In  either  view,  however,  they  are  admitted  merely 
oA  tnanifettationg  from  which  the  existence  of  the  given  condition  may 
be  inferred,  i.e.,  as  original,  circumstantial  or  presumptive  evidence, 
iiud  not  (except  against  the  declarant  himself)  as  tusertions  establish- 
ing the  truth  of  the  facte  asserted,  t.«.,  as  exceptions  to  the  hearsay 
inle  (Tay.  s.  580 ;  Staph,  art.  II ;  B.  t.  Gunnell,  16  Cox,  154,  159 ; 
Shailer  v.  Bumiitaad,  99  Mass.  112, 130  :  "the  declarations  are  to  be 
I'eceived  as  mental  acts  or  conduct,  their  truth  or  falsity  is  of  no 
consequence ;  as  narratives  they  are  not  receivable  as  evidence  of 
the  facts  stated ;"  Com.  v.  Trefethan,  157  id.  180, 188  :  "  Though  such 
declarations,  when  conscious  and  voluntary,  have  in  them  some  of 
the  elements  of  hearsay,  yet  they  closely  resemble  evidence  of  the 
natural  expression  of  feeling  which  has  always  been  regarded  in  the 
law  not  as  hearsay,  but  as  original  evidence;  .  .  .  they  are  acts  from 
which  the  dtate  of  mind  or  intention  may  be  inferred  iu  the  same 
manner  as  from  the  appearajice  of  the  person,  or  his  behaviour,  or 
his  actions  generally.")  The  contrary  view  that  they  are  admissible 
to  prove  the  truth  of  the  facts  stated.i.e.,  as  exceptions  to  the  hearsay 
rule,  is,  however,  sometimes  maintained  (Wigmore.  Ev.  ss.  1714~40; 
Mutual  Ins.  Co.  v.  Hillmon,  146  U.S.  285,)  [See  tally  peat,  200-1]. 
(I)  Ae  lo  Heallh  or  Feelings.^-Thua,  the  answers  of  patients  to  iu- 
(jiiiries  made  by  medical  men  and  others  are  evidence  of  their  state 
of  health,  provided  they  are  confined  to  contemporaneous  symp- 
toms, and  are  not  in  the  nature  of  a  narrative  as  t«  how,  or  by  whom, 
such  symptoms  were  caused  (Gardner  Feemge,  Le  March.  169-179  ; 
11.  V.  Nicholas,  2  C.  &  K.  246,  248;  R.  v.  Gloster,  16  Cox,  471). 
And  if  the  condition  of  the  patient  before  or  after  the  time  in  issue 
be  material,  his  declarations  at  such  times  as  to  his  then  present 
condition  are  equally  receivable  ( Aveson  v.  Kinuaird,  gup.;  R.  v.  John- 
son, 2  0.  &  K.  354).  It  is  usually  said  that  such  declarations  are 
receivable  though  they  form  the  onb/  proof  of  the  given  condition 
(Tay.  B.  580);  but  this  has  been  doubted,  and  it  has  been  considered 
that  the  jnani/esUd  condition  and  not  the  md^M«M  itself  is  the  true 
rea  geata  to  he  explained  (Thayer,  1 5  Am.  L.  Rev.  98-104),  So,  where 
tbe  terina  upon  which  two  parties  have  lived  are  material,  their 
lettersto  each  other  (Trelawneyr,  Coleman,!  B,  &  Aid.  90),  or  to  third 
persons  (Willisc.  Bernard,  8  Bing.  376),  are  admissible  evidence  of 
Mjat  fact,  tliough  not  of  the  truth  of  all  the  matters  stated.  When 
there  is  reason  to  suspect  collusion,  however,  proof,  irrespective  of 
I  heir  datei^,  must  be  given  that  they  were  written  at  a  time  when 
--I'tfi  suspicioD  could  not  attach  (Wilton  «.  Webster,?  CAP.  195, 
^J  fouj/aton  V.  Smyth,  2  CAP.  p.  24).  (2)  A»  to  Intenlioti,  Jtfottw,  or 
,,^,^''*'«'*--7-W^Aejj  jbp  question  of  intention  arises  in  relation  to  an 
Hj  lix/ff,  It  Bjaj,  g  has  been  shown,  be  proved  either  by  declarations 
^ffjit  the  tii^  >  ^f  the  act  or  when  the  latter  ie  of  a  continuous 
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nature — e.^.,  the  protracted  absenoe  of  a  debtor,  long  user  of  property, 
or  settled  residence  in  cases  of  domicil,  by  declarations  made  at  any 
time  during  its  currency  (tn/.,  58,  60, 62).  How  far  bare  declarations 
of  intention,  made  on  occasions  unconnected  with  an  act,  are  admis- 
sible either  (a)  to  prove  the  intention,  or  (6)  to  qualify  the  act,  seems 
doubtful.  Hitherto  the  general  rule  has  been  to  exclude  such 
declarations  for  both  purposes  : 

''What  the  accused  said  may  be  evidence  agaiiiiit  himself,  but  cannot  be 
evidence  for  him,  unless  connected  with  the  time  spoken  to  by  the  prosecution. 
Theie  cannot  be  a  doubt  of  it,  his  motive  cannot  be  proved  by  liis  own  private 
declaration  *'  {ILr,  Gordon,  21  How.  St.  Tr.  642-3 ;  R. ».  O'Brien,  7  St.Tr.  N.S. 
262—3).  **  Nothing  is  so  clear  as  that  all  declarations  which  apply  to  facts,  or 
even  to  the  particular  case  that  is  charged,  though  the  intent  should  form  a 
part  of  that  charge,  are  evidence  againtd  a  prisoner  and  not  fwr  him,  because 
the  presumption  is  that  no  man  would  declare  anything  against  himself  unless 
it  were  true,  but  that  every  man  if  he  were  in  a  difficulty,  or  in  view  of  one, 
would  make  declarations  for  himself"  (R.  r.  Hardy,  24  St.Tr.  1093-4,  per  £3n-e, 
C.  B.;po8t,  70).  "  I  have  always  understood  the  general  rule  to  be  that  a  verbal 
statement  is  not  receivable  unless  made  at  or  about  the  time  of  an  act  done^ 
and  in  order  to  explain  that  act"  (Thomas  r.  Connell,  4  M.  &  W.  267,  269,  jp^ 
Parke,  B.)  "  A  contemporaneous  declaration  may  be  admissible  as  part  of  a 
transaction,  but  an  act  done  cannot  be  varied  or  qualified  by  an  insulated 
declaration  made  at  a  later  time"  (Peacock  r.  Harris,  5  A.  &  £.  449,  ib^^per 
Ld.Denman,C.J.)  "  Declarations  accompanying  nets  are  admissible  to  show 
the  intention  at  the  time,  but  not  declarations  on  former  unconnected  occasions 
— otherwise  it  would  be  easy  for  a  man  to  lay  grounds  for  escaping  the  con- 
sequence of  his  wrongful  act«  by  making  such  declarations  "  (R.  v.  Petcherini, 
7  Cox,  82-3,  per  Crampton,  J.,  and  Greene,  B.). 

This  exclusion  however,  has  not  been  uniform.  Thus,  with  regard  to 
(a),  in  Sugden  v,  8t.Leonards,  1  P.D.154,251,Mellish,L.  J.,  enunciated 
what  is  sometimes  considered  the  true  principle,  vis. : — "that  wherever 
it  is  material  to  prove  the  state  of  a  person's  mind,  or  what  was  passing 
in  it  and  what  were  his  intentions,  there  you  may  prove  what  he  said, 
because  that  is  (often)  the  only  means  by  which  you  can  find  out  what 
his  intentions  were.''  This  principle,  which  renders  the  support  of 
an  act  unnecessary  to  the  admissibility  of  the  declarations,  is  some- 
times applied  in  testamentary  cases  (post,  chaps,  zxviii.,  xlvi.),  as  well 
as  in  certain  others  mentioned  below.  In  America  also,  the  recent 
tendency  is  to  receive  evidence  on  this  ground,  irrespective  of  the  res 
ge»ta  rule.  Thus,  the  question  being  whether  A.  left  a  certain  place 
on  a  certain  date,  his  letters,  written  a  short  time  before,  expressing 
an  intention  to  do  so,  were  admitted  by  the  Supreme  Court,  not  as 
a  part  of  the  act  of  leaving,  but  to  prove  the  intention  as  a  step 
towards  proving  the  departure,  i.e.,  as  an  independent  material  fact. 
The  Court  remarked,  '*  when  the  intention  to  be  proved  is  important 
only  as  qualifying  an  act,  its  connection  with  that  act  must  be  shown 
in  order  to  warrant  the  admission  of  declarations  of  the  intention.  But 
whenever  the  intention  is  of  itself  a  distinct  and  material  fact  in  a 
chain  of  circumstances,  it  may  be  proved  by  the  contemporaneous 
oral  or  written  declarations  of  the  party  "  (Mutual  Life  Ins.  Co.  v, 
Hillmon,  145  U.S.  285;  contra,  B.  v.  Wainwright,  and  B.  v.  Pock, 
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post,  65);  60,  on  a  murder  trial,  threats  of  suicide  by  the  deceased 
have  \m-n  received  in  favour  of  the  prisoner  (R.  r.  Cowper,  1 3  How. 
6t.Tr,  II6S-9;  Com.  t>.  Trefethen,  157  Mass.  180;  c/i.  R.  r.  Uorsford, 
pos(,tl8,  126;  cOTiira,Sibertu.Peoi>le,143  111.571).  With  regard  to 
(6),  the  question  whether  intent  at  one  time  (asBuming  it  to  be  prov 
able  by  iiaie  declarations)  is  receivable,  on  the  presamption  oE  continu- 
ance, to  show  intent  at  another,  is  i-eally  one  of  relevancy  nod 
properly  considered  under  that  head  [post,  1 30, 1 34-5).  As,  howevi 
the  two  questions  are  not  always  distinguished,  and  declarations 
admitted  under  (b)  are  by  Implication  also  admissible  under  (a), 
some  of  the  examples  are  for  convenience  given  under  both  heads. 
Under  (6)  then,  notwithstanding  the  general  rnle,  prior  and 
aiibsequfut  declarations  have  sometimes  been  received,  even  in  the 
declariLut's  own  favour,  to  qualify  acts,  e.g.,  in  the  State  Trials,  in 
certain  testamentary  cases  (mp.),  and  occasionally  in  other  instances 
(post,  1  ;i  t-5). 

As  to  the  exclusion  of  oral  by  documentary  declarations  of  intent, 
see  post,  chaps,  sxviii.  and  xlv. ;  and  see  generally  as  to  prior  and  sub- 
sequent fants  to  show  the  intention  of  an  act,/iosf,  130. 

Whcrii  a  person's  opiniima  at  a  given  time  are,  per  se  and  i:Teepec- 
tive  of  nuy  act,  material,  expression.^  thereof,  made  at  such  time,  are 
receivitl)le(R.i'.Hardy,p<w*,  70;  A.-0.r.Bradlaugh,;«M(,Hi7;  andcp. 
Cook  V.  Ward, and  Du  Bost  «,  Beresford,  ^s(,  chap,  xxxv.,  where,  to 
prove  tliat  a  caricature  resembled  a  party,  expressions  of  recognition 
by  the  r^pfictatore  were  admitted.  lu  America,  however,  the  fnct 
of  looking  at  an  object  has  been  considered  as  an  act  which  such 
declaintions  could  accompany  and  explain  (Chase  i'.  Ixiwell,  post, 
b7);  and  as  to  expressions  of  o])inton  in  this  relation  see  ante,  4G, 
and  post,  ri9. 

As  to  Knowledge. — A  person's  bare  assertion,  out  of  court,  that  he 
knew  a  fact  has  been  rejected  to  prove  that  he  knew  it  (R.  t'.  Gunnell, 
16  Cox,  l.'i4)  ;  but  when  the  existence  of  the  fact  is  proved  aliunde, 
his  knowledge  may  be  shown  either  by  his  own  declarations  manifest- 
ing it,  or  by  those  of  others  conveying  notice  or  information  to  him, 
(Thonii.-.  p.  Connell,  i  M.  &  W.  2li7  ;  Vacher  v.  Cocks,  M.  4  M.  ;tri3). 
Such  sliitements  need  not,  of  course,  be  made  contemporaneously 
with  tlm  happening  of  the  fact;  nor  even  at  the  precise  time  when 
the  exi,-.tence  of  the  knowledge  is  in  issue,  since  previous  know- 
ledge m.ay  be  evidence  of  aut«ei]uent  knowledge,  though  not  n'ce 
^ST-sd  (}i.  V.  Gunnell,  16  Cox,  154  ;  R.  v.  Kay,  id.  1*92,  i'US  «.)  ;  and 
■  hiiiaaioixs  by  a  party  as  to  post  knowledge  would  only  he  evi- 
l^^unst  lijpjself  i^id.).  As  to  extrinsic  facts  to  show  knowledge, 
''"^'yposi,  chap.  X. 
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Admusihle, 


Inadmi$8ihle. 


(a)  Direct  Proof.— The  question  be- 
ing  whether  A.  spoke  certain  words, 
alleged  to  be  slanderoua  ; — a  witness 
who  heard  them  may  testify  that  A. 
did,  and  A.  may  testify  that  he  did 
noty  use  them  (Clarke  v.  Main,  Times, 
24  Mar.  1904  ;  Higglns  v,  Malyon,  id, 
Nov.  13.  1906). 

The  question  being  whether  a  cer- 
tain crime  was  committed  by  A.  ; — a 
witness,  who  was  present,  may  speak 
directly  and  positively  as  to  A.'8 
identity.  (His  mere  opinion  is  also 
admissible  ;  jfost,  chap,  xxxv.) 

Qfjutituent  Incidents,  —  In  an 
action  against  the  owners  of  a  sunken 
wreck  for  causing  a  collision  by 
neglecting  to  safeguard  the  spot ;  the 
&cts,  deposed  to  by  the  master  of  a 
passing  tug,  that  the  mate  of  the  wreck 
had  instructed  him  to  report  the  matter 
to  the  nearest  harbour  authorities,  and 
that  on  his  return  he  told  the  mate 
he  had  done  so,  and  that  they  had 
promised  to  send  the  proper  wreck- 
lights  immediately,  are  admissible  as 
constituting  measures  of  diligence 
taken  by  the  mate  to  safeguard  the 
navigation  (The  Douglas,  7  KD.  161). 

To  show  the  disturbed  state  of  a 
district  in  Ireland,  local  land- 
owners were  allowed  to  testify  (1)  that 
their  tenants  had  given  up  farms  alleg- 
ing fear  of  outrage  as  their  reason  ;  (2) 
that  their  herds  had,  in  the  course  of 
duty,  made  reports  to  them  of  injury 
done  to  cattle  in  their  charge  ;  and  (3) 
that  the  landowners  had  made  claims 
to  the  Sessions  in  respect  of  such 
injuries; — these  reasons,  reports  and 
claims  being  admissible  as  part  of  the 
retgegUc^  though  not  as  evidence  of  the 
truth  of  the  statements  (Pamell  Com- 
mission, Times,  Nov.  10, 14, 1888).  ^i^. 
whether  the  mere  opinion  of  a  con- 
stable that  "  the  district  was  disturbed 
would  be  admissible"  (K.  r.  Sullivan,24 
L.R.L  191,  201,  per  PaUes,  C.B.). 

(6)  Similar  Ji'acts, — To  prove  that 
the  defendants  were  common  cheats  ; 
— the  facts  that  they  falsely  repre- 
sented themselves  to  be  persons  of 
property  on  several  occasions  and  to 
different  persons  are  admissible  (K.  v, 
Bobertfl,  1  Camp.  399). 


(a)  The  question  being  whether  the 
defendant's  trade  name  so  nearly  re- 
sembled the  plaintiff's  as  to  be  calcu- 
lated to  deceive  ; — witnesses  may  not 
be  asked  this  question,  as  it  is  for  the 
Court  alone  (North  Cheshire  Co.  v. 
Manchester  Co.,  1899,  A.C.83,  86). 

To  prove  that  A.  has  infringed  B.*s 
patent; — an  expert,  though  he  may 
give  his  opinion  on  the  points  of 
science  involved,  may  not  testify  that 
there  has,  or  has  not,  been  an  infringe- 
ment (Seed  r.  Higglns,  8  H.L.Ca8. 
p.  666). 

The  question  being  whether  A.  sold 
goods  to  B.,  or  to  B.  and  C.  jointly  ; 
— A.  may  not  testify  that  '*  iie  dealt 
with  B.,"  though  he  may  state  what 
was  said  or  done  at  the  time  (Bonfield 
1'.  Smith,  12  M.  &  W.  405). 

So,  in  a  breach  of  promise  action, 
the  plaintiff  may  not  testify  that  "the 
defendant  promised  to  marry  her,"  but 
should  state  what  the  defendant  said 
or  wrote  (Law  v.  Capron,  Nov.  6, 1889, 
per  Denman,  J.,  ex  rel.)» 

To  prove  that  a  railway  platform 
was  dangerous ; — witnesses  may  not 
testify  directly  chat  it  was  or  was  not 
dangerous,  but  should  state  where- 
in the  danger  consisted,  e,g,^  that  it 
was  slippery,  broken^  dec.  (Bigg  v, 
Manchester  Ky.,  14  W.K.  834  ;  Bother- 
ham  V.  M.G.W.Ry.,  37  Ir.L.T.R.  23). 

So,  where  the  question  was  whether  a 
certain  company  was  a  "  gold-mining 
company,"  this  question  depending  on 
the  construction  of  the  prospectus, 
&c.,  experts  were  not  allowed  to  be 
asked  the  question  (Grove -r.  Buluwayo 
Co.,  Times,  Mar.  30,  1898,  C.A.). 

On  a  charge  of  riot ; — a  question  to 
a  ];)olice-constable,  called  by  the  prose-- 
cution,  "  whether  in  his  opinion  it 
would  have  been  safe  to  allow  the 
meeting  called  by  the  defendants  i " 
was  disallowed  as  being  for  the 
jury ;  though,  in  cross-examination 
*'  Whether  in  his  judgment  calling  out 
the  military  was  necessary  ? "  was  per- 
mitted (R.  V.  Graham,  107  Sess.  Pap. 
C.  C.  C.  pp.  389, 408-9,  per  Charles,  J .) 

A.  (a  patient)  sues  B.  (a  hospital 
Burgeon)  for  performing  double  ovari- 
otomy without  A.'8  consent ;  evidence 
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lible. 


To  prove  a  custotn  of  a  manor ; 
— particular  inatanceB  id  which  the 
ciiHtitm  was  acted  on  are  adinisBibte, 
nithough  they  do  not  appear  on  aay 
[if  the  manorial  recorda  (Johnstone  r. 
t^peocer,  30  Ch.  D.  581  ;  posl,  88). 

To  prove  the  delivery  of  goods  by 
A.  to  D.  ; — intermediate  deliveries 
from  A.toB.,B.  to  C.,and  C.  to  D. 
are  admissible  (Indian  Evideoce  Act, 
Dtmlo..  1). 

A.  ie  charged  with  obtaining  B.'a 
iTJoney  by  means  of  palmiBtry.  Evi- 
dence that,  at  the  same  interview.  A. 
alfto  pretended  to  foretell  B.'s  future 
by  cryetal  gaxing  and  clairvoyaoce. 
hiiid  admiasible  an  a  maturial  incident 
i>f  the  transaction  (R.  r.  SlepheoBon, 
08  J.P.  624). 

A,,  a  poBt-office  servant,  is  charged 
uith  stealing  a  letter  of  B.'s  contain- 
ing bank-notes.  Evidence  that,about 
tliB  same  time,  a  letter  of  C.'a  was 
ripened,  B.'s  notes  put  therein,  aod  U.'s 
iio(«fl  to  the  same  amount  (afterwards 
fonnd  upon  A.)  abstracl«d,  held  ad- 
missible as  part  of  the  transaction, 
though  there  was  a  separate  indict- 
ment as  to  C/a  notes  (R.  r.  Salisbury,  E 
<-.  iP.lBS). 

Til  prove  the  stealing  of  gns  from 
i)ie  prosecutor's  main  on  a  certain 
dati!,  by  means  of  a  pipe  inserted  in 
Iticmam; — the  abstraction  ofga«in- 
tTraittently  for  several  years  by  the 
Rnme  method  is  admissible,  as  forming 
one  continuous  taking  (R.  r.  Firth,  38 
I..  J,M.C.5i ;  Lush, J.,remttrked  Uiat  the 
means  and  the  intent  were  continuous). 

To  prove  the  stealing  of  coal  by 
A.,  u  mine  owner,  from  B.,  an  adjoin- 
ing owner  ; — evidence  that  A.  had 
f  to  Ian  coal  intermitlflotly  for  four 
\ears  from  B.  and  thirty  other  adjoin- 
ing owners,  held  admissible  to  show 

lion,  all  the  coal  being  raised  at  one 
Khalt  (R.  r.  Bleosdale,  2  C.  &  K.  76S). 
Ho,  la  to  a  contiiuiolu  false  representa- 
tion{K.t.  Welman,22L.J.M.C.  118). 

A.   is  charged  with  setting  lire  to 

/<  'a  riak.   Evidence  that  he  set  fire  to 

/•'■..   oaer  adjoining  ricks  belonging 

■,->!.,  '■  ^^■, ""'"^diatpf,, afterwards,  held 

■J  ,      '■''^o/e,  as  tliQ      V      „i)glitut«d  one 

tt/0- 


InadmUtihle. 
(1)  that  A.  told  a  nurse  before  the 
operaUon  (but  not  in  B.'a  presence  nor 
shown  to  have  been  communicated  to 
him)  that  she  would  only  consent  to 
gingle  ovariotomy  ;  and  (2)  that,  on  re- 
turning to  consciousness  after  the 
operation,  ahe  complained  lo  a  priest 
of  wliat  B.  hod  done  ; — held  not  admis- 
sible to  prove  such  restricted  consent 
(Beatty  r.  Culling  worth.  Times,  Jan. 
14,  1897.  C.A.  ;  cp.  pmt,  B6). 

A.  is  charged  with  stealing  four 
articles  from  B.  Evidence  that  A. 
entered  B.'a  shop  and  took  away  one 
of  the  artiolea,  but  returned  with  it  two 
minutes  later,  and  then  took  it  away 
again  together  with  two  more  of  the 
articles,  having  been  admitted  as  prov- 
ing oue  continuous  taking,— evidence 
that  A.  returned  again,  half  an  hour 
later,  and  took  away  the  fourth  article 
—held  inadmissible  as  relating  to  a 
dixtinct offence  (R.  r.Birdseye,4  C.&P. 
SSS). 

A.  ischarged  with  stealing  a  (marked) 
shilling  from  B.  A  constable  on  arrest- 
ing A.  and  finding  the  shilling  upon 
him,  asked  if  he  had  any  more  of  B.'s 
property  upon  him,  whereupon  A.  gave 
up  some  more  money  and  made  a  state- 
mentastoit.  Held thatthisstatement 
was  inadmissible  as  referring  to  a  dia- 
tinct  felony  (R.  r.  Butler,  2  C.  li  K. 
221). 

A.  ia  charged  with,  rape  upon  B.  Ina 
boat.  Evidence  having  been  given  of 
several  rapes  committed  on  B.  in  the 
same  boat,  other  rapes  committed  in 
another  boat  lo  which  B.  was  carried 
from  the  first  boat,  were  not  offered  in 
evidence,  being  the  subject  of  a  separ- 
ate charge  (R.  'c.  Lea,3  Kus.  Cr.,6th  ed. 
407). 

A.  is  charged,  under  the  Children's 
Act,  1894,  with  cruelty  lo  children 
"  between  Nov.  9,  IGOO,  and  April  9, 
IBOl."  Evidence  of  cruelly  to  them 
on  prior  dates,  held  not  admissible 
either  (1)  under  s.  19  of  the  Act,  by 
which  it  is  not  necessary  to  specify  the 
dates  of  the  acts  constituting  a  con- 
tinuous oS'ence ;  or  (2)  to  rebut  the 
theory  of  accident.  (R.r.Miller,  65  i.V. 
313,  ^r  Fhillimore,  J.  Nu  reasons  are 
stated  ;  but  it  was  said  to  be  otherwise, 
perh^B,  if  dates  had  not  been  given; 
and  the  evidence  was  in  fact  admitted 
on  A.'s  cross-examination,  see  pott, 
1G6). 
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AdmiM9ihle, 

dence  that  on  the  same  night  burglaries 
were  committed  at  stations  Y.  and  Z., 
articles  from  the  two  latter  stations,  but 
not  from  X.,  being  found  on  A. ;  and 
articles  from  X.  found  upon  B.  and  C. ; 
and  that  jemmies  corresponding  with 
marks  at  one  or  other  of  the  stations 
were  found  upon  lUl  theprisoners — held 
admissible  (1)  the  three  events  being  so 
intermixed  that  it  was  impossible  to 
separate  them ;  and  (2)  to  explain  why 
none  of  the  X.  articles  were  found  on 
A.,  i.tf.,  that  his  share  of  the  booty 
might  have  been  derived  wholly  from 
the  Y.  and  Z.  articles  ( U.  v.  Cobden,  3 
F.  &  F.  833 ;  R.  t?.  Wiley,  1  New  Rep,  94 ; 
B.  r.  Stony er,3  Bus.  Cr.  6th  ed.  406). . 
A.,  as  heir  of  B.,  brings  ejectment 
against  C,  who  claims  under  a  mort- 
gage deed  from  D.,  to  whom  B.  had 
conveyed  the  land  by  deed  of  gift.  To 
show  that  these  twodeeds  were  forgeries 
A.  tenders  evidence  (1)  that  D.  was  in 
great  financial  straits  at  the  time ;  (2) 
that  he  forged  other  deeds,  being  leases 
of  the  same  property  at  enhanced  ren- 
tals, so  as  to  increase  the  mortgage 
money ;  and  (3)  that  he  forged  a  letter 
from  h.  to  B.'s  attorney  authorising 
the  latter  to  act  for  B.  in  the  matter 
(Roupell  r.  Haws,  3  F.  &  F.  784  ;  the 
forgeries  here  were  proved  by  D.'s  own 
confession  in  the  box;  ep.  Richardson 
r.  Neaves,  id.  815). 

A.  is  charged  with  using  B.'s  public- 
house  for  betting  on  Nov.  13,  slips  re- 
lating to  the  persons,  horses  and  sums 
involved  being  found  both  on  A.  and 
in  B.'s  parlour.  Evidence  that  slips 
with  corresponding  details  had  on  prior 
dates  been  received  by  B.  from  cus- 
tomers and  sent  by  him  to  A. ; — held 
admissible  (1)  as  part  of,  and  complet- 
ing, the  transaction,  and  (2)  as  showing 
that  B.  acted  as  A.'s  agent  (R.r.  Mean, 
69  J.F:  Rep.  27). 

(e)  Documentary  Iransactiont. — A.,  a 
contractor,  sues  B.,  one  of  a  committee 
superintending  the  construction  of  a 
railway,  for  work  done  thereon.  Reso- 
lutions passed  by  the  Committee,  at 
which  neither  A.  nor  B.  were  present, 
are  admissible,  for  or  against  either,  to 
show  the  fact  and  terms  of  the  employ- 
ment (Rennie  r.  Clarke,  5  Ex.  292  ;  ep, 
Wright  T,  Day,  1 895, 2  I .  R.  337 ;  and  /20 
Pyle  Works,  /nmt/,  chap.  xlv.). 

So,  in  an  action  against  a  house- 
holder, to  recover  a  proportion  of  the 


InadmiMible, 


{c)  A.  sues  a  Corporation  on  an 
agreement,  by  letters,  to  take  his  house 
for  £400.  A.  had  written  offering  to 
accept  this  sum  if  £150  were  appor- 
tioned for  the  lease  (which  he  had 
mortgaged)  and  £250  for  his  own  trade 
damage.  The  Corporation,  acting  on 
their  surveyor's  report,  pasned  a  resolu- 
tion accepting  these  terms,  and  their 
solicitor  so  replied.  Afterwards,  A. 
being  unable  to  obtain  the  lease,  thn 
Corporation  repudiated.  At  the  trial 
A*  tendered   the    report  as  evidence 


THE  LAW  OF  EVIDENCE. 


Admiiiible. 

"  estimated  expense  of  pnving  a  new 
Blreet  an  determined  by  Ihe  vestrj- 
surveyor,  purnuant  to  ftntute";— the 
^it^ned  i^titiuiate  of  the  eurveynr,  act«d 
on  iiy  tlie  Board  ia  panaing  renulutionB 
lu  ii>  such  paving,  is  xoine,  though  nut 
ilie  best,  evidence  for  them  of  the 
niiiount  cliduied,  without  calliitg  the 
siurveyor  to  prove  the  making  of 
rliB  estimate  ur  his  determination 
(liobman  t,  Greenwich  Board,  68  J, P. 
u51,  703,  Cjl;  aliter  if  not  so  acted 

A.  sues  B.  tor  money  paid  to  C.  at 
II.'h  request, tlie  defence  lieing  thattiie 
money  had  not  been  paid  at  the  date 
iiC  the  iaaue  o£  the  writ,  i.e.,  Feb.  26. 
Thu  facts  (testified  to  by  A.)  that  he 
jioAled  n  cheque  for  tlie  amount  to  C. 
on  the  25th,  and  received  from  C.  a 
receipt  on  the  2Sth;  and  the  facts 
(testiHed  to  by  C.)  th  it  he  received  tlie 
iheflue  from  A.  ns  payment  on  the 
iiiutning  of  the  28Lh,  and  forwarded 
the  receipt,  are  admissibie  as  port  of 
itierei  geila: nod  constituting  payment, 
ihougli  the  cheque  was  not  cashed  till 
uliPT  the 26th,  norwas  it  produced ;  and 
the  receipt,  though  produced, would,  ax 
(he  mereadmiesion  of  a  stranger,  have 
lieen  Inadmissible  }i/t  le  as  hearsay 
lUnrmarthen  Hy.  r.  Manchester  Ry., 
I,.R.  8  C.P.  68C  J  fjj.  Lruce  r.  Hurley, 
;„«;,  60}. 

As  to  facts  constituting  a  contract  of 
insurance  see  pott,  135  ;  and  as  to  a 
marriage  certihcale  as  part  of  the  Tft 
'jtiM,    Stockbri<lge  r,    (Juicke,  jioif. 


Inadmiitibie. 
that  the  Corpomljon  knew  of  the  im- 
perfect state  of  his  title  and  based 
their  resolution  and  apportionment 
thereon.  Held,  though  the  letters  and 
resolution  were  admii«ible,  the  report 
was  not:  (I )  ;w  Lindley,  L.J.,  as  being 
a  privileged  communication  ;  (2)  per 
Fry,  L.J.,  as  bein;?  neitiier  evidence 
itself  (because,  if  admip$ible/or  A.,  it 
would  also  be  so  agaiatt  him,  and  it 
would  I*  hard  that  he  should  be 
boimd  by  statements  he  had  never 
seen),  nor  as  an  admission  (there  being 
no  statements  oE  the  facts  said  to  be 
admitted) ;  (3)  per  Cotton,  L.J.,  as  an 
attempt  to  construe  the  corporation's 
letter  by  showing  the  instructions 
therefor  (Cooper  r.  Met.  B.Worits,  2.i 
Ch.D.  472,  475-6,  C.A.  ;  rp.  reimrts 
by  agents,  jHaf,  227  and  chap, 
iixvii.). 


AOCOMPANVINQ  FACTS. 


Admittilrle. 

Call  iiion, —Tb6     question      being 

which  of  the  two  vessels  was  to  blame 

for  B  collision,  the  following  incidents 

a™  admiesibJe  as  parte  of  the  transac- 

''"•"«i^"'1.*?;"'  "^  it>e  day  or  night ; 

"'■''-  ■  li    "'  "*  Hin/y     weather,  and 

,.,,      ■   ihe  course  aorf  ''Aee-i  of  the  two 

,-f:'     -I,  5""  '*5  «'«*  ■  /^^Jights  carried 

■**«   f*,^_^%^.      T^'*)^  ^)/-'      contact  (see 
*A      *^'  ^Mlaimed, 


Inadmitiible. 
The  question  being  whether  a  colli- 
sion, by  which  the  plaintitT  was  in- 
jured, was  due  to  the  negligence  of 
thu  defendants,  a  tramcar  company ; 
— n  remarli  made  by  a  fellow  (uissenger 
of  the  plaintili's  to  the  conductor,  ■ 
few  moments  after  the  collisiou,  that 
' '  the  driver  ought  to  be  reported."  and 
the  conductor's  reply  tliat  "lie  has 
already  been  reported,  for  he  has  been 
oil'  the  line  live  or  six  times  to-day, 
he  is  a  new  driver,"  held  inadmissible 
{1}  the  transaction  l>eing  over  ;  (2)  tlie 
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AdmiMible, 

;•  The  d— d  helm  is  still  a-starboard  I  " 
is  also  admissible  as  part  of  the  rfis 
gestat  (The  Schwalbe,  Swab.  521  ;  The 
Mellona,  10  Jur.  992;  although  it 
would  Dot  be  evidence  against  the 
owners  as  an  admission  by  their  agent, 
poMt,  232). 

So,  an  exclamation  by  a  bystander 
in  a  running  down  case,  of  *'  Shame  "  I 
if  made  at  the  time,  would  be  receiv- 
able (Milne  r.  Leisler,  7  H.  and  N.  786, 
/;er  Pollock,  C.B.). 

DeclaraiionM  asto  Ownership^  &c.^  of 
Land  or  OoodJt, — To  identify  land  sold, 
declarations  by  a  deceased  vendor  at 
the  time  of  the  sale,  pointing  out  the 
parcels,  are  admissible  as  part  of  the 
res  gegtcs^  ue.  the  delivery  of  the  deed 
^Parrott  r.  Watts,  37  L.T.  765.  In 
Jervey  r.  Styring,  29  L.T.  847,  those  of 
a  living  vendor  were  also  received  ; 
post,  chap.  xlvi.  Rule  I.). 

The  question  being  in  what  capacity 
A.  (deceased)  had  claimed  and  enjoyed 
certain  land  ; — declarations  showing 
this  and  made  by  him  at  the  time  of 
taking  possession  of  the  land,  are  ad- 
missible as  part  of  the  act  (Johnson  r. 
Thompson,  15L.T.0.S.  437). 

The  question  being  whether  certain 
trees,  which  had  fallen  on  land  occu- 
pied by  A.'s  tenant,  belonged  to  A.  or 
to  B.,  the  adjoining  owner ;— the  facts 
that  A.  had  omitted  to  claim  the  trees, 
and  that  A.'s  tenant  had  said,  in  ex- 
planation of  the  omission,  that  the 
trees  belonged  to  B. — are  receivable 
although  the  tenant^s  admission  per  se 
would  be  no  evidence  against  A. 
(Stanley  r.  White,  14  East,  339-42.) 

In  an  action  of  negligence  against 
a  Corporation  for  not  removing  a 
dangerous  tree  from  a  public  road  ; — 
declarations  by  passers-by.while  look- 
iug  at  the  tree,  as  to  its  dangerous 
character,  held  admissible  not  to  prove 
the  truth  of  the  assertions,  but  to  fix 
the  Corporation  with  the  notoriety  of 
the  danger  (Chase  r.  Xx>well,  151  Mass. 
422). 

A  sues  B.  to  recover  possession  of 
land  by  reason  of  B.'s  breach  of  cove- 
nant iu  Hub-letting  it  to  C.  without  A.'s 
consent,  the  only  evidence  of  the  sub- 
letting being  a  statement  by  C,  a 
(living)  occupier  of  the  land,  that  he 
'*held  it  OB  tenant  of  B." ;  held  ad- 


Inadmissible. 

remark  referring  not  to  the  res,  but  to 
the  past  acts  of  the  driver  (Agassiz 
V,  London  Tram.  Co.,  21  W.H.  199). 
In  America,  a  remark  by  one  driver 
immediately  after  a  collision  that  "  the 
other  was  not  to  blame,"  was  rejected 
for  the  same  reasons,  as  also  to  con- 
tradict his  subsequent  testimony  at 
the  trial  (Lane  t\Bryant,75  Mass.245). 
In  such  cases  the  res  gesta  has  been 
said  to  consist  of  the  alleged  negligent 
conduct  culminating  in  the  accident 
(Waldele  v.  N.Y.  By.,  95  N.Y.  274). 

The  question  being  whether  a  cer- 
tain road  was  public  or  private ; — a 
statement  made  by  a  deceased  occu- 
pier of  adjoining  land,  whilst  planting 
a  tree,  that  he  did  it  *'  to  show  where 
the  boundary  had  been  when  he  was  a 
boy,*'  held  inadmissible  [B.  r.  Bliss, 
7  A.  &  E.  550  ;  per  Williams,  J.,  •*  the 
declaration  had  no  connection  with 
the  act"  ;  per  Patteson,  J.,  "  whether 
the  declaration  accompanied  the  act 
as  explanatory  of  it  is  equivocal ' ' ;  per 
Denman,  C.  J.,  "  a  declaration  to  show 
that  the  party  planted  the  tree  with 
a  particular  object  is  inadmissible  : " 
(this  last  objection  appears  to  apply 
only  to  declarations  tendered  to  prove 
general  rights  ;  post^  chap.  xxv.)]. 

The  question  being  whether  A.,  in 
building  a  wall,  had  encroached  on 
land  owned  by  B.  in  fee ;  the  fact 
that,  at  the  time  of  building  the  wall, 
B.'s  father  (who  was  tenant  for  life  of 
the  land)  had  directed  A.  where  to 
build  the  wall,  held  inadmissible,  on 
the  ground  that  the  act  and  the 
declaration  were  by  different  persons. 
[Howe  r.  Malkin,  27  W.  R.  340  ;  see 
ante,  47.  The  statement  was  also 
rejected  as  an  admission  by  B.*s 
predecessor  in  title.  In  America 
similar  declarations  were  rejected  on 
the  ground  that,  the  act  of  building 
being  unequivocal,  verbal  explanations 
were  incompetent  (Nutting  r.  Page, 
4  Gray  (Mass),  584)]. 
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Admittiblf, 
missible  to  show  the  character  of  C.'i 
lioHseHsion,  viz.,  that  he  did  not  pur- 
port to  occupy  OB  Hervantor  caretaker 
(Doer.  Rickarby,  6  Esp.,  4;  ante  48). 
So.attalement  by  C.  that  hepalct  rent 
to  H.  was  received,  though  C.  waa  in- 
roinpetent  as  a  wittiesB(Doe  r,  Wil- 
liaiuR,  Cowp.  G21  ;  admiutiotis  by  pra- 
itecaMors  in  title,  poft  21S,  and  de- 
clarations against  proprietary  in tereKt, 
chap,  xxiii.,  niudt  be  distinguished 
fruio  the  above). 

A.  knocks  down  a  wall  built  by  B. 
ti  obstruct  A. 's  passage  through  B. 's. 
garden.  At  a  meeting,  some  days 
Inter,  between  A,,  B.,  and  C,  (their 
Inndlord'a  agent),  A.  claiinH  to  use  the 
liosnge,  as  of  right,  to  clean  out  his 
well,  and  threatens  to  remove  future 
obslructions,  C.  remarking,  "  I  lioo'l 
fi:a  how  it  can  be  done  any  other  way." 
In  1  subsequent  action  by  B.'s  suc- 
oi^sHOT  against  A.'b  successor,  held,  that 
theaa  statements  were  admiHsible  for 
the  latter,  not  as  part  of  the  act  of 
knoekiog  down  the  wall  but  to  show 
that  A. 'a  user  of  the  passage,  both 
*p/Hj-e  and  after  that  act,  was  o(  right 
( Benniaon  r.  Cartwright,  S  B.  &  S.  t  ; 
in  this  case  C.  was  assumed  to  be  a 
111  eru  stranger).  So,  to  disprove  dedi- 
cation of  a  highway.—evidence  that 
the  alleged  dedicator  had  warned  off 
piTHons,  enyiog  it  was  not  a  public  way, 
<^  admissible  (Hyde  r.  Palmer,  32  L.J. 
Q.B.  126,  pm-ComptoQ  J.). 

The  c|uestion  being  whether  A.  (de> 
cfaned)  had  given  certain  banknotes 
to  B.,  her  housekeeper  ; — a  stateuient 
Iliads  by  the  latter,  upon  being  asked 
hy  (he  former's  executor  whether  she 
hikd  any  property  of  A.'s  and  how  she 
<'iini«  by  it,  and  when  handing  him 
Die  notes,  that  A,  hud  given  them  to 
her  a  fortnight  before  her  death,  held 
receivable  in  li.'s  favour  :  (1)  as  ex- 
planatory of  her  possession  ut  the 
nutes  ;  (2)  as  a  statement  made  in  the 
executor's  presence  and  not  denied  by 
hitii,  and  so,  as  slight  evidence  of 
'*"  truth  of  the  statement  (part, 
/ti%j      ("^r^'^P  r.  Qj-iiier,  1  A.  &  K. 

,t  ^O'/  '^■^'•^"on,   .       the  grantor  of 
y^^Jt'^  t'   ""-*//«  ■'^^   poH.,ession  of 
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AdmimbU, 

A.  sues  6.  for  a  libel,  imputing  that 
A.  had  received  B.*8  timber  knowing 
it  had  been  stolen  by  C.  Declarations 
by  C,  when  in  A.'s  yard  with  the 
timber,  held  admissible  to  show  the 
felonious  character  of  the  transaction 
( Powell f.Harper,5  C.  &  P.  590;  cp.U.v. 
Abraham,  if^f,  67). 

JDeclariuians  as  to  husineu  transac' 
Hang. — The  question  being  whether 
beer  supplied  by  brewers  to  a  publican 
was  bad,  loss  of  custom  being  alleged 
by  the  latter  in  consequence  ; — the 
fact  that  customers,  after  tasting  the 
beer,  left  it,  or  threw  it  away  complain- 
ing of  its  quality,  held  admissible 
(Manchester  Brewery  r.  Coombs,  82 
L.T.  347 ;  cp,  post,  147). 

The  question  being  whether  A. 
trusted  B.  with  goods  in  consequence 
of  C.'s  representation  that  B.  was  sol- 
rent  ; — a  statement  made  by  A.  at  the 
time  of  supplying  the  goods  to  B.  that 
*'  be  had  received  a  favourable  account 
of  him  from  C,"  is  admissible  for  A. 
as  part  of  the  transaction  (Fellowes  r. 
Williamson,  M.  &  M.  306). 

A.  sues  B.  for  damages  for  loss  of 
a  contract  with  C,  in  consequence  of 
B.'s  threats; — a  letter  from  C.to  A.  en- 
closing B.'s  written  threat,  and  annul- 
ling negotiations  for  the  contract  on 
that  ground,  is  admissible  for  A. 
(Skinner  r.  Shew,  1894,  2  Ch.  581). 

So,  declarations  by  tenants,  on 
giving  up  their  fiirms,  that  they  did 
so  from  fear  of  outrage,  are  admissible 
to  show  their  reasons  for  the  act,  but, 
not  the  truth  of  the  statements(Parnell 
Commission,  ante,  53). 

In  an  action  for  false  imprisonment 
on  a  charge  of  forging  the  acceptance 
to  a  bill  of  exchange  ; — evidence  that 
the  acceptor  had  refused  to  pay  the 
bill,  stating  that  his  name  had  been 
forged  by  the  plaintiff  (the  drawer), 
held  admissible  as  part  of  the  res  gesta 
to  show  the  defendant's  good  faith,  in 
mitigation  of  damages,  but  not  to 
prove  the  forgery  (Perkins  r.  Yaughan, 
6Jur.  1114). 

A.  sends  B.  a  letter  enclosing  a  pro- 
missory note  and  requesting  B.  to 
obtain  payment  thereof  from  C,  the 
indorsee.  The  contents  of  the  letter 
are  evidence  for  A.  of  the  purpose  for 
which  the  note  was  sent  (Bruce  r. 
flurley,  1  Stark.  28) ;  but  not  of  the 


Inadmissible, 


In  an  action  for  obstruction  of  light 
to  the  windows  of  an  hotel,  to  prove 
the  obstruction  (no  loss  of  custom 
being  alleged)  evidence  was  tendered 
that  complaints  of  the  darkness  of  the 
rooms  had  been  made  by  customers, 
some  of  whom  had  left,  alleging  this 
as  the  reason  of  their  going. — Held, 
that  the  complaints,  per  «p,  were  inad- 
missible ;  and  although  vouched  by 
the  departure,  yet  that  act  being  itself 
irrelevant,  the  statements  of  opinion 
accompanying  it  were  not  admissible 
as  part  of  the  res  gesta  (Gresham 
Hotel  «.  Manning,  Ir.  R.  1  C.L.  125  ; 
ep.  Wright  v,  Tatham,  post,  62-3,  as 
to  declarations  of  opinion  accompany- 
ing acts.) 

A.,  a  baker,  sues  B.  for  libel  and 
consequent  loss  of  custom.  A.'s  fore- 
man having  testified  that,  after  publi- 
cation of  the  libel,  various  customers 
ceased  to  buy  A.'s  bread,  statements 
made  by  them  at  the  time  that  this 
was  in  consequence  of  the  libel,  held 
inadmissible,  whether  special  damage 
was  pleaded  or  not,  and  that  the  cus- 
tomers must  be  called  to  state  their 
reasons  on  oath.  [Tilk  v.  Parsons,  2 
C.  &  P.  201  ;  Ashley  r.  Harrison,  1 
Esp.  49—50;  Barnettr.  Allen,  2  F.  & 
F.  125 ;  adopted  by  Odgers  on  Libel, 
4th  ed.  358.  Contra,  Elmer  t.  Fessen- 
den,  151  Mass.  359,  disapproving  Tilk 
r.  Parsons,  imp.  Here,  in  slander  against 
B.  for  telling  A.  's  workmen  that  there 
was  arsenic  in  A.'s  silk,  whereby  they 
left  A.'s  employment,  declarations  by 
the  workmen,  when  leaving,  that  they 
did  so  in  consequence  of  what  B.  told 
them,  held  admissible  not  to  prove  that 
B.  had  told  them  this,  but  to  show  that 
their  belief  as  to  the  poison  was  their 
reason  in  fact]. 

A.  sues  B.  for  infringement  of  a 
patent  granted  in  1849,  B.'s  defence 
being  want  of  novelty.  B.  having 
proved  that  C.  (deceased)  had  in  1846 
sold  articles  similar  to  those  patented, 
A.,  in  reply,  calls  D.  to  prove  that  in 
1850,  C.  when  selling  D.  one  of  such 
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I 


truth  of  the  facta  stated  (Ree  R.  r. 
I'lumer.ymii,  60;aDdA.-G.c.  Slephenp, 
vo8t.  H2). 

The  quefltioD  being  whether  A. 
signed  a  deed  of  coatract  as  B,'g  agent 
merely,  or  so  us  to  render  hiiuaelf 
jointty  liable  with  B.  thereon  ; — state- 
ments made  by  A.  ftt  the  time  are 
adiiiieeibie  to  show  either  intention 
(VuQi^  V.  Bchuler,  11  Q.B.D.  6SI, 
C.A.). 

The  queation  being  whether  A.  aold 
gniids  to  B.  penionally,  or  to  B.  a« 
L'.'h  agent,  the  sale  being  made  subject 
to  inquiry  from  D,,  B.'s  reference  ; — a 
letter  written  by  A.  to  his  own  agent, 
aiikin;  him  to  "enquire  from  D.  an  to 
the  credit  of  C.  and  also  of  B.,  who  U 
making  large  purchases  for  C,"  ia  ad- 
nji^ible  for  A.  as  part  of  the  tranaac- 
tion  in  corroboration  of  other  evi- 
ilence,  though  no  proof  pfr  le  that 
B.'t  purch^  wax  for  U.  [Milne  v. 
U'isl«r,  7  H.  &  }].  786  ;  here  the  action 
was  liy  A.  against  a  third  party  to 
whom  B.  had  pledged  the  goods.] 

A.,  a  atockjobber,  sues  C  for  the 
price  of  Btock  sold  to  C,  through  B.,  a 
broker;  C.'s  defence  is  thatcredlt  was, 
according  to  custom,  given  to  the 
brokpr  and  not  to  the  client.  To 
show  that  in  this  instance  the  custom 
vri3  departed  from  because  he  didn't 
trust  B.,  A.  wasallowed  to  prove  aeon- 
vt^rsation  he  had  with  B.  immediately 
atter  the  tmnefer,  in  which  he  asked 
11.  to  give  him  C.'b  cheque,  w  lie  re  upon 
B.,  inaUiad,  handed  him  bis  own,  ask- 
ing liiin  not  to  present  it  till  the  next 
day  [Mortimer  v.  M'Callan,  6  M.  &  W. 
6a.  Abinger,  C.J.,  remarked  that  it 
was  part  of  the  evidence  to  show  that 

Ration  at  the  time  of  dealing,  and  be- 
lore  the  transaction  viae  concluded,  i.e., 
bi'Iore  payment  made  J. 

VeciariUioiu  ai  to  Bankraptcy. — 
To  stiow  that  a  debtor  had  departed 
thu  realm  with  iutent  to  defeat  his 
creditors  i — letters  manifesting  that 
intent  and  written  by  him  during  his 
ahaeace  are  admissi  bJe,sinoe"doparting 
efao  leaim  is  a  contiououfl  act  and  the 
J.-tie„  ^ere  written   during  ita  oon- 

"-A  ^'*    '*''  per   A  ^Zn&a,  C.J.I.     Bo, 

e  v^^  'A*-  *A'/'fe.^I>^Id  home  in  the 

«^^*',    -»   *&»e4V/^»d«  by  him 


IJiaimitiihle. 
articles,  said,  "This  is  a  new  article 
which  I  don't  want  publicly  known." 
Held  that  C.'s  statement  was  inad- 
missible (I)  to  explain  or  disprove  the 
sales  in  1H4I> ;  and  also  (2)  because 
the  sale  in  1850,  which  it  did  accom- 
pany and  explain,  was  itself  irrelevant 
being  Bubseiiuent  to  A. 'x  patent  (Hyde 
r.  Paliner,  32  L. J.Q.B.  126  i  jwwf,  101). 

The  question  being  as  to  the  terms 
upon  which  A.,  the  country  agent  of 
B.,  bought  goods  from  C. ; — a  letter 
written  immmediately  after  the  sale 
by  A.  (deceased)  to  B.,  stating  the 
terms  and  enclosing  C.'s  invoice  and 
draft  for  acceptance  by  B.,  held  not 
admissible  as  part  of  the  m  ge»ta 
(Smith  V.  Blakey,  L.H.  2  Q.  B.  326.  pf 
Blackburn,  J.). 


The  question  being  whether  atnnk- 
rupt  absented  himself  from  home  ou  a 
certain  morning  iu  order  to  defeat  his 
creditors  ; — a  statement  made  by  him 
the  same  evening,  held,  not  admissible 
to  explain  such  abseace  (Lees  v. 
MaitoD,  1  M.  *  R.  210,  per  Parke,  B.). 

So,  in  Ambrose  v.  Clendou,  Cos. 
temp.  Uatdiv,  269,  Locd  Uardwicke 
re)ect«d  declarationa  by  a  bankrupt 
which  were  "  not  cODComitaiit  with 
tacts "  ;  and  in  Robson  v.  Kemp, 
4  £sp.  233,  Lord  Ellenborough  ex- 
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later  the  same  night   was  received 
(Bateman    v.    Bailey,    5    T.R.    512). 
[NaU  :    Although  these  cases  are  in 
strict  accordance  with  principle,  very 
loose  dicta  occur  in  them  as  to  con- 
temporaneousness— dicta  which  were 
quite  unnecessary  to  the  decisions. 
Thus,  in  Bateman  v,  Bailey,  the  Court 
remarked  :     "  Whatever   the   debtor 
said  htfore  his  bankruptcy  is  evidence 
to  explain  his  act."    Among  "  the  ill- 
begotten  progeny  of  this  dictum,"  as 
Prof.  Thayer  calls  them,  are  the  re- 
marks of  Park,  J.,  in  Rawson  v.  Haigh  : 
*"*"  It  is  impossible  to  tie  down  to  time 
the  rule  as  to  declarations.  ...  If,  as 
in  the  present  case,  there  are  connect- 
ing circumstances,  a  declaration  made 
even  a  month  after  the  fact  may  be 
admissible  as   part  of  the  whole  rea 
gesUp  *'  .*   and  that  of  Denman,  C.J., 
in  Rouch  v.  G.W.Ry.,  that  "  concur- 
rence  of  time,    though   material   to 
show  the  connection,  is  by  no  means 
essential."    As,    however,    in    both 
these  cases,  the  act  was  continuous, 
there  was  no  need  to  so  strain  the 
principle.     The     only     oases     which 
appear  to  go  the  full  length  of  these 
dicta  are  Smith  v.  Cramer  and  Ridley 
r.    Gyde,    inf,]     To    show    that    a 
bankrupt  absented  himself  from  Feb- 
ruary 16  to  March  19  with  intent  to 
defeat     his     creditors ; — his     letters 
written  in  the  middle  of  January  ask- 
ing for  further  time  for  payments  due 
in  February,  held  receivable,  as  "  with- 
in the  rule  which  admits  anything  said 
or  done  by  the  bankrupt  before  his 
bankruptcy  to  explain  an  equivocal 
act     Tney    were   clearly    admissible 
to  show  he  was  a  needy  man»  and 
might  fairly  operate  to  give  a  colour 
to  ms  absence  from  home  "  (Smith  v. 
Cramer,  per  Tindal,  C.J.  1  Scott,  541, ; 
1  Bing.  N.C.  585).— ^o,  on  a  charge  of 
fraudulently  omitting  assets  from  a 
statement  of  aJBfairs,  filed  after  a  re- 
ceivmff  order  against  him,  explana- 
taonsoy  the  debtor,  disclosing  and 
accounting  for   them,   made   to   his 
creditors  at  an  informal  meeting  after 
the  filing  of  the  petition  but  nine  days 
before  &e  receiving  order,  were  re- 
ceived in  his  own  favour  to  show  his 
intent  (R.  v.  Wiseman,  66  J.P.  40 ;  18 
T.L.R.117;  20Cox,144,  C.C.R.    The 
ground  of    admission,  which  is  not 
stated  in  the  reports,  is  said  to  havo 


Inadmisgible. 

eluded  others  made  **  after  "  an  assign- 
ment. 

The  question  being  whether  A. ,  in 
executing  a  deed  for  the  benefit  of 
certain  of  his  creditors,  intended  to 
commit  an  act  of  bankruptcy ; — a 
schedule  of  creditors  delivered  by  him 
four  months  afterwards  with  the  same 
intent,  held  inadmissible  (Peacock  v. 
Harris,  5  Ad.  &  K  449,  per  Denman, 
C.J. ;  see  more  fully,  poal,  135). 
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been  that  the  declarations  formed  part 
of  his  whole  course  of  conduct  con- 
nected with  the  bankruptcy,  ex  rel.  S. 
Hutton).  So,to  show  that  he  had  frau- 
dulently transferred  his  property  on 
October  26  ; — a  conversation  had  by 
him  with  a  creditor  on  November  20 
in  resumption  of  one  immediately  be- 
fore the  transfer,  held  receivable  to 
explain  the  latter  (Ridley  v.  Gyde,  9 
Bing.  349,  pcrTindal,  C.J.,  and  Park, 
J.  ;  diss.  Gaselee  and  Bosanquct,  J.J. 
— the  last-named,  however,  considered 
the  evidence  admissible  to  show  that 
the  security  was  given  under  pres- 
sure). 

Declarations  as  to  Domicil. — The 
question  being  whether  A.,  a  foreigner, 
who  resided  in  England  from  1734  till 
his  death  in  1799,  was  domiciled  here 
in  1744, — acts  subsequent  to  that  date 
and  declarations  contemporaneous, 
or  nearly  so,  with  such  subsequent 
acts,  held  admissible  to  show  his  inten- 
tion, although  made  jiost  litem  motam 
{Re  Grove,  40  Ch.D.,  C.A.,  pp.  229, 
237,  239).  So,  a  declaration,  during 
such  residence,  that  he  "  meant  to 
return  to  his  own  country  when  he  had 
made  a  fortune "  is  admissible,  al- 
though not  accompanying  any  specific 
intermediate  act  (Doucet  v.  Geoghe- 
gan,  9  Ch.D.,  pp.  456-7  ;  Cruckenden 
V.  Fuller,  i  Sw.  &  Tr.  441  ;  Piatt  v, 
A.-G.,3  App.Cas.  336).  Declarations 
by  living  persons  as  to  their  own 
domicil,  whether  ante  litem  (Brodie  v. 
B.,  4  L.T.  N.S.  307)  or  post  litem 
(Spurway  v.  S.,  1894,  1  I.R.  385,  397), 
are  also  receivable.  As  to  their  testi- 
mony in  court,  see  post,  68. 

Declarations  as  to  merUal  capacity. — 
The  question  being  as  to  the  sanity  of 
a  deceased  testator ; — his  conduct  in 
indorsing,  answering,  and  acting  upon 
letters  received  by  him  from  third 
persons  is  relevant ;  and,  such  con- 
duct having  been  proved,  the  contents 
of  the  letters,  showing  that  the  writers 
by  their  treatment  considered  him 
sane, — are  receivable  as  statements 
accompanying  and  explaining  it 
(Wright  V,  Tatham,  6  C.  &  F.  670). 

A.  is  charged  with  the  murder  of 
B.,  his  child — his  defence  being  sudden 
mania.  Evidence  of  a  voluntary  con- 
fession made  by  him  as  ^^  ^^^  ^®  ^^ 
]dl\ed  C,  anotner  cbijdf  ^^  received 
in  rebuttaJ  to  ahoy^  i^^  gtate  of  mind 


Inadmissible, 


The  question  being  as  to  the  sanity 
of  a  deceased  testator ; — letters  from 
third  persons  found  in  his  possession 
with  tneir  seals  broken,  but  without 
any  evidence  of  their  having  been 
acted  on  by  him,  are  inadmissible, 
the  mere  act  of  sending  the  letters  to 
the  testator  being  per  se  irrelevant 
[Wright  V.  Tatham,  6  C.  &  F.  670.  In 
other  cases  than  sanity  this  would  gene- 
rally be  sufficient  evidence  of  know- 
ledge to  admit  the  letters  :  id.  p.  748  ; 
Tay,  s.  673  ;  post,  127 ;  and  as  to  what 
will  amount  to  admissions  of  the  troth 
of  their  contents,  see  post,  236-7]. 
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(R.  V.  Wells,  120  Seas.  Pap.  C.C.C.,  p. 
1203,  per  Collins,  J.). 

Declarations  as  to  Legitimacy  arid 
Adulkry,  <f?c. — The  question  being  as 
to  the  le^timacy  of  a  child  bom  in 
wedlock  in  November  1881  ; — letters 
from  the  mother  to  a  friend  in  1876, 
and  a  conversation  between  them  in 
1884,  in  which  the  mother  stated  that 
the  adulterer  was  the  father  (Ayles- 
ford  Peerage,  11  A  pp.  Caa.  1);  and 
statements  by  the  adulterer  about  the 
time  of  the  birth  that  the  lady  was 
his  wife  and  impliedly  acknowledging 
the  paternity  (Bumaby  v.  Baillie, 
42  Ch.D.  282) ;  as  well  as  entries  in  a 
register  of  birth  to  the  same  effect 
(Evans  ».  E.,  20  T.L.R.  612) ;— are  ad- 
missible,  not  as  evidence  of  the  truth 
of  the  facts  stated,  but  as  parts  of  the 
adulterous  intercourse,  and  so  as  pre- 
sumptive proof  of  illegitimacy,  al- 
thouffh  the  mother  comd  not  have 
testined  to  the  same  effect  (see  post, 
179-180). 

A.  sues  B.  for  board  and  lodging 
supplied  to  C,  B.'s  wife,  whom  B.  had 
turned  out  of  doors.  B.  pleads  C.*s 
adultery.  Letters  from  men  found  in 
C.*s  desk  and  a  confession  of  infidelity 
made  by  her  to  B.  immediately  before 
her  expulsion,  held  admissible  as  part 
of  the  transaction  and  as  the  cause 
and  justification  of  B.'s  act  [Walton 
V,  Green,  i  C.  ft  P.  621 ;  doubted  Tay. 
8. 767,  since  the  question  was  whether 
the  wife  had  committed  adultery,  not 
whether  the  husband  had  reasonable 
suspicion  thereof.  In  the  Aylesford 
case,  sup.,  however,  Lord  Blackburn 
remarked  that  when  a  woman  left  her 
home,  whether  turned  out  or  going 
voluntarily,  her  own  declarations  at 
the  time  were  part  of  the  resgestis 
and  evidence  of  adultery  (p. 3).  In 
Cooper  V.  Uoyd,  6  C.B.N.S.  619, 
the  husband  called  his  wife  to 
prove  her  own  adultery ;  cp,  post, 
199]. 

A.  sues  B.  for  the  seduction  of  his 
wife,  B.*s  defence  being  that  A.  con- 
nived at  her  leavins  home.  Evidence 
that  at  the  time  of  her  leaving  she  told 
A.  she  was  going  to  her  undoes,  held 
admissible  as  part  of  the  res  gesia 
(Hoare  v.  Allen,  3  Esp.  ^6 ;  cp. 
Willis  r.  Bernard,  post^  60.  The  evi- 
dence was  here  tendered  not  to  prove 
the  wife's  intent  but  A.'s  belief  as  to 


Inadmissible, 


The  question  being  as  to  the  legiti- 
macy of  a  child  bom  in  wedlock ; — 
letters  from  the  mother  to  the  adul- 
terer declaring  that  he  was  the  father 
of  the  child,  which  letters  were  not 
proved  to  have  been  received  by  the 
addressee,  or  ever  voluntarily  to  have 
left  the  writer*s  possession  ; — ^held  in- 
admissible as  ''conduct*'  under  the 
present  head  (Legge  v,  Edmunds,  25 
L.J.Ch.  126.  139). 


64 


THE  LAW  OF  EVIDESCE. 


Admiiuible. 
it  1    no   distinction,    however,     was 
made  by  the  Court). 

A.  and  a  {his  wife)  sue  B.  for 
ditmaKM  for  wounding  C.  What  C. 
said  immodiate  upon  the  hurt  re- 
rcircd  and  before  she  had  time  to 
devise  anything  for  het  own  advan- 
tage," held  admissible  as  part  of  the 
m  getliB  {Thompson  v.  TreTnnioD, 
Skin.   402 ;    Avcson   v.   Kinnaird,   8 


G-imiaal  Oues. 


Admittible. 


Sedition.  —  The  question  being 
ivlicther  a  certain  meeting  was  sedi- 
tious, the  following  facta  are  sdmis- 
Bible  8B  parts  of  the  transaction :  (1) 
The  fsct  that  bodies  of  men,  organised 
in  the  same  manner,  had  drUted  at 
diffurcnt  places  several  days  before 
the  neelmg,  and  afterwards  come 
from  diSorent  quarters  to  attend  the 
meeting,  on  their  way  acting  riotously 
and  uBing  threatening  language  {K. 
t'.  Hunt,  aB.  k  Aid.  666,  673-1} ;  (2) 
the  cries  of  the  mob  at  the  meeting 
(R.  V.  Gordon,  21  How.  St.  Tr.  535-6) ; 
(3)  ths  contents  of  seditious  banners, 
plueaids,  and  inscriptions  used  in 
eonnection  with  the  meeting  although 
the  originals  were  not  produced  (R. 
v.  Hunt,  MipOt  and  {4)  seditioofl 
I    sold    thereat,    although    the 


defen 


cbec< 


1  with  such  sale  (R.  v.  O'Connell 
Arm.  k  Tr.  275). 

Murder,   itc. — The  question   being 

whether  A.  murdered  B.  (his  wife)  ;— 

Ihe  fact  that  a  week  before  the  murder 

R.  went  to  the  house  of  a  neighbour, 

and  handing  the  latter  an  axe  and  a 

knife,  said.     Please  put  these  up,  and 

when  I  want  them  I  will  fetch  them, 

for  niv  husband  always  threatens  me 

with  them,  and  when  they  are  out  of 

the    way    1    feel    safer.   — held    ad- 

mifHible.  [R.  f,  Edwards,  12  Coi,  230. 

pir  Quain,  J.     This  case  is  doubted  in 

Tay.  e.  584  n.     No  reasons  are  given 

in    the  report,   and   the  declarations 

could  hardly  have  been  received  as 

Hfcompanying    and    explaining    the 

^Wme  a  «.>roei  Jat^r.     The  act   of 

rf«7Y«:,<    wb,cb   (/,        did  accompany 

^dexplam,  fronjrfV    p,  tohaveWn 

"■^/^v^t,-  i^AA/e-e^ered  to  prove 


luadmUtible. 


The  question  being  whether  a  cer- 
tain meeting  was  seditious ; — evidence 
by  the  defendants,  that  the  military 
used  violence  in  drBpening  the  meeting, 
Held  irrelevant,  the  objects  of  the  meet- 
ing being  distinct  from,  and  existing 
prior  to,  its  dispersion  {R.  v.  Hunt)! 
So,  evidence  of  declarations  made  by 
the  defendants  the  previous  night  and 
Bubsequently  to  the  meeting  (R.  v. 
Gordon,  21  How.  St.  Tr.  642-3) ;  and 
of  seditious  expressions  used  by  the 
crowd  while  dispersing,  within  an 
hour  of  the  meeting  and  about  half  a 
mile  from  the  spot  (R.  v.  O'Connell,  1 
Cox.  403),  was  held  inadmissible  as 
part  of  the  transaction.  As  to  do- 
elarationa  by  the  defendant  on  pre- 
vious and  unconnected  occasions,  boo 
'poti,  67.  122. 

A.,  a  priest,  being  charged  with  blas- 
phemously burning  certam  bibles,  and 
it  having  oeen  proved  that  the  bibles 
were  burnt  by  two  boys  employed 
by  A.  ;  —  exclamations  by  another 
boy,  not  employed  by  A.  but  who  w&a 
one  of  a  crowd  which  assisted  at  the 
burning,  were  re)ecl«d,  since  no  com- 
mon object  was  proved  (R.  v,  Pet- 
cherini,  7  Cox,  79  ;  cp.  anlc,  47).  So 
sermons  preached  by  htm  some  dayn 
before,  on  occasions  uneonnecttii 
with  the  burning,  were  also  rejected. 
though  on  other  groundB,  to  show 
that  he  meant  immoral  books  merely, 
and  not  bibles,  to  be  burnt  (potI,  70, 
136). 

A.  is  charged  with  uttering  sedi- 
tious language.  Evidehee  that  he 
had,  on  a  previous  unconnected 
occasion,  denounced  outrages,  — 
held  inadmissible  in  A.'s  own  favour 
(B.     V.    CantweU,    120     Sees.    Pap. 
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Admissible, 

previous  threats,  the  declarations  in- 
fringed the  rule  that  they  must  explain 
the  facts  they  accompany,  and  not 

frior  or  subsequent  ones  (Hyde  v. 
*almer,  ante  60;  Com.  v.  Chance, 
inf,  66;  and  ante  46.  Cp.  Hayslep 
V.  Gy mer,  ante,  58,  where,  though  a 
past  fact  was  stated,  the  possession 
thereby  explained  was  continuous).] 

The  question  being  whether  A. 
murdered  B.,  a  constable ; — a  verbal 
report  made  by  B.,  in  the  course  of 
duty  to  his  inspector,  that  he  was 
about  to  go  to  a  certain  place  to  watch 
A.'8  movements,  held  admissible  [R. 
V.  Buckley,  13  Cox,  293.  No  reasons 
are  given ;  and  the  statement  may 
have  been  received  on  the  present 
ground,  or  as  made  by  a  deceased 
person  in  the  course  of  duty,  though 
it  is  to  be  noticed  that  the  cases  under 
the  latter  head  have  all  related  to 
past  and  not  to  future  acts  {post,  chap, 
xxiv. ).  In  the  Bankruptcy  cases,  state- 
ments by  debtors  on  leaving  home  have 
always  been  received  as  part  of  the 
act  to  show  the  object  of  their  depar- 
ture, ante,  60-1 ;  and  in  Mutual  Life 
V.  Hillmon,  ante,  52,  similar  state- 
ments were  received  not  as  part  of 
the  act,  but  as  independent  evidence 
of  the  intention.] 

On  a  trial  for  murder ; — evidence 
by  a  witness  that  he  was  in  a  room 
with  the  deceased  just  before  the 
latter  was  shot,  and  that,  seeing  a 
man  with  a  gun  in  his  hand  pass  the 
window,  he  (witness)  exclaimed, 
"  There's  the  Butcher  "  (a  name  by 
which  the  prisoner  was  known),  held 
admissible  [R.  v.  Fowkes,  Steph.  Dig. 
art.  3,  illus.  a  ;  Times,  Mar.  8  1856. 
It  is  not  clear  whether  this  statement 
was  received  merely  in  corroboration 
of  the  witness's  testimony,  or  as  a  cir- 
cumstantial detail  of  the  transaction, 
or  as  direct  evidence  of  identity]. 

A.  is  charged  with  the  manslaughter 
of  B.  by  driving  a  cabriolet  over  him. 
A  witness  saw  the  vehicle  drive  by, 
but  did  not  see  the  accident,  and 
immediately  afterwards,  hearing  B. 
groan,  went  up  to  him,  when  B. 
stated  that  he  had  been  knocked  down 
by  the  cabriolet.  Held,  that  the 
statement  was  admissible  to  prove 
this  fact  [R.  v,  Foster,  6  C.  &  P.  325, 
per  Park  and  Patteson,  J.J.,  and 
Gumey,  B.     This  case  is  doubted  in 


Inadmissible. 

C.C.C.,     per     Lawrance,     J. ;     post, 
135). 

A.  is  charged  with  the  murder  of 
B.  by  poison.  A  statement  by  B. 
to  her  doctor  that  "  I  have  taken 
poison  ;  A.  sent  it  to  me"  held  inad- 
missible as  to  last  portion  either  to 
explain  B.'s  symptoms  or  as  part  of 
A.'s  act  (R.  V.  Horsford,  post,  68). 

The  question  being  whether  A. 
murdered  B. ; — a  statement  made  by 
B.,  some  hours  previous  to  the  crime 
and  while  in  the  act  of  leaving  her 
lodgings,  that  "  she  was  going  to  meet 
A.,'  held  inadmissible  [R.  v.  Wain- 
wright,  13  Cox,  171.  Cockbum,  C.J., 
observed,  "  it  was  no  part  of  the  act 
of  leaving,  but  only  an  incidental 
remark  that  might,  or  might  not,  have 
been  carried  out.  She  would  have 
gone  away  under  any  circumstances." 
A  similar  statement  was  rejected  by 
Bovill,  C.J.,  in  R.  v.  Pook,  id,  172,  n. 
In  America  cases  have  been  decided 
almost  identical  with  the  above ;  in 
some  of  them  expressions  being  used 
by  the  deceased  tending  not  merely 
to  explain  the  object  of  his  departure, 
but  to  show  who  was  to  meet  or  ac- 
company him.  Both  statements  were 
in  some  instances  rejected  (State  v, 
Dula,  Phillips,  211;  People  v.  Wil- 
liams, 3  Park.  Cr.  R.  44),  and  in  others 
received  as  being  naturally  incidental 
to  the  act  (Hunter  v.  State,  1 1  Vroom, 
495,  approved  in  Mutual  Life  Co.  r. 
Hillmon,  ante,  62).  While  in  Kirby 
V.  State,  9  Yerg.  383,  a  declaration  by 
the  deceased  as  to  where  he  was  going 
was  received,  but  not  one  that  the 
prisoner  was  to  accompany  him]. 

A.  is  charged  with  the  murder  of 
B.  ; — an  exclamation  made  by  B., 
while  rushing,  with  her  throat  cut, 
out  of  a  house  which  A.  had  been  seen 
to  enter  a  minute  or  two  before  (he 
being  subsequently  found  with  his 
own  throat  partially  cut,  lying  in  one 
of  the  rooms),  of,  "  Oh,  aunt,  see  what 
A.  has  done  to  me  !  "  held  inadmis- 
sible, the  transaction  being  considered 
over  [R.  i\  Bedingfield,  14  Cox,  341, 
per  Cockburn,  C.J.,  after  consulting 
Manisty  and  Field,  J.J.  In  R.  v. 
Horsford,  Times,  June  2,  1898,  inf, 
68,  Hawkins,  J.,  stated  that  in  his 
opinion  the  decision  in  R.  v.  Beding- 
field  was  wrong;  and  that  it  had  been 
disapproved  in  a  subsequent  case.     lu 

E 


THE  LAW  OF  EVIDENCE. 


Admis3&lf, 
Rob.  Ct.  Ev.,  and  by  Cockbum,  C.J., 
in   bi9  pamphlet  on  the  Bedingfield 
iiiKc,  but  is  supported  by  Mr.  Taylor 
in  his  reply  to  the  latter]. 

A.  ia  ctiarg;ed  with  the  murder  of  B. 
A  wilneSB  who  lived  near,  hearing  a 
chuut,  vent  to  the  spot,  when  B. 
made  a  Btatement  aa  to  huving  been 
robbed  by  A.  ;— held  admiaaible  [R,  c. 
Limny,  6  Coi,  477.  This  caae  is 
doubted  in  3  Ruaa.  Cr.,  Gth  ed.,  387, 
;incl  by  Cockbum,  C.J.,  aa  above,  but 
is  supported  by  Mr.  Taylor]. 


-  -'he 

Snvt  that  other  persons  were  killed  or 
wounded  nt  the  same  time  and  place 
in  admissible  to  show  the  character  of 
Ihc  (Erenadea  (R.  v.  Bernard,  1  F.  & 
F.  240 ;  Boe  R.  v.  McGrath,  14  Coi, 
fiHS,  as  to  an  explosion  by  dynamite. 
And  as  to  previous  ossaulta  by  the 
deceased  to  show  the  character  of  the 
jissHult  apprehended  b^  the  prieonor, 
SCO  K.  V.  Hopkins,  poal.  157].  A.  is 
charged  with  stabbing  B.  ETidenco 
that  about  the  same  time  and  place 
(.'.  was  also  atabbcd  by  A.  is  admis- 
,'iihlc  to  identify  the  instrument  used 
(R.  V.  Furscy,  G  C.  £  P.  81  ;  R.  v. 
Crickmer,  16  Coi.  701). 


^l^fither  A.  stole  eertftin  property  from 

■-  which  was  found  in  A-'b  possession  ; 

^   «  atAtemmt   by   A.    hofore  search 

"'^J'^J'^l^^   o/^^spioion    had   at- 


nilar 


•  '■>/>" 


after  the  injury  ;  see  as  to  these  cases, 
antt,  46-7]. 

A.  is  charged  with  wounding  B. 
with  ■  stone  ; — testimony  by  B.  that, 
immediately  after  he  was  alfuck,  a 
lady  going  past,  pointing  to  the 
priaoncr's  door,  said,  though  not  in 
the  prisoner's  hearing,  "  the  person 
who  threw  the  stone  went  in  there," 
held  inadmissible  as  hearsay  (R.  v. 
Gibson,  18  Q.B.D.  537.  C.C.R.  The 
specific  ground  of  ra  gesta  was  not  in 
terms  argued  in  this  case,  but  it  could 
not  have  been  considered  tenable  or 
the  decision  would  have  been  the  other 
way). 

A.  is  charged  with  indecently  as- 
saulting B.,  a  child.  After  the  as- 
aault,  B..  on  running  to  meet  her  com- 
panions aud  being  asked  why  she  had 
not  waited  for  them,  said,  "  Because 
I  don't  like  A.  and  won't  go  near  him 
again  aa  he  has  asaaulled  me."  Held, 
not  admissible  as  part  of  the  ra  gala, 
though  alUer  as  a  complaint  (R.  v, 
Osborne,  1906,  1  K.B.  661,  657.  560  ; 
B.  V.  Lillyman,  1896,  2  Q.B.  167,  176  ; 
R.  V.  Osborne,  C.  &  M.  622  ;  po»t,  97). 

A.  is  charged  with  the  murder  of  B. 
Evidence  that,  after  the  murder  and 
during  a  quarrel  between  C.  and  C.'t 
wife  (deceased),  the  latter,  taking  two 
bullets  out  of  a  cupboard,  said  to  C, 
"  The  third  one  killed  B,"— being  ten- 
dered to  show  grounds  for  suspecting 
C.~held  inadmissible,  the  presence 
of  the  bullets  in  the  cupboard,  or  their 
being  taken  out  by  C.'s  wife,  being 
irrelevant,  and,  even  if  remotely  rele. 
vant,  needing  no  explanation  and  not 
being  in  fact  explained  in  any  material 
sense  by  her  statement  (Com.  u. 
Chance,  174  Mass.  245 ;  cp.  R.  b. 
Ed)rarda,  sup.  66). 


The  qu  estion  being  whether  A.  stole 
certain  property  from  B.  which  was 
found  in  A. 's  possession ; — A.  wosnot 
allowed  to  give  in  evidence  a  copy 
of  a  letter  which  it  was  alleged 
he  had  sent  to  B,,  hut  which  B.  denied 
having  received,  informing  B.  of  his 
proposal  to  remove  the  goods,  al- 
though the  posting  and  non .return  of 
the  letter  were  proved  (B.  v. 
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Admissible. 

Daley,  53  Vt.  Supreme  Court,  442; 
ep.  Hayslep  v.  Gymer,  Willies  v. 
Farley,  and  Powell  v.  Harper,  ante, 
58-9;  and  Wigmore  Ev.  8.  1781; 
contra,  3  Rubs.  Cr.  528  n.]. 

The  question  being  whether  A.  had 
robbed  B.  with  violence,  and  blood- 
stains being  found  on  A.*8  coat,  which, 
it  was  suggested,  had  flowed  from  B.'s 
wounds ; — a  witness  for  A.  was  al- 
lowed to  state  that  the  day  before 
the  alleged  robbery  he  met  A.  and 
saw  blood-stains  on  his  coat,  which 
A.  told  him  had  come  from  a  dead 
hare  that  he  had  been  carrying  over 
his  shoulder  (R.  v.  White,  2  Cox, 
192). 

On  a  charge  of  burglary,  it  appear- 
ing that  a  witness  for  the  prosecution, 
who  was  in  the  house  at  the  time,  had 
concealed  the  fact  of  the  burglary  for 
several  days  ;  evidence  of  a  direction 
given  by  him  to  his  wife  **  not  to  tell 
it,  as  he  was  out  late  at  night  with 
the  horses,  and  would  not  be  safe,'* 
was  admitted  for  the  prosecution  in 
explanation  of  conduct  which,  though 
not  in  issue,  was  relevant  thereto  [R.  v. 
Gandfield,  2  Ck)X,  43;  the  fact  and 
particulars  of  the  direction  were  alone 
admitted,  but  not  what  he  went  on  to 
tell  his  wUe  he  had  seen  on  the  night 
in  question,  which  was  rejected  as 
the  mere  narrative  of  a  past  event. 
In  Sharp  v.  Newsholm,  5  Bins.  N.O. 
713,  directions  given  by  a  debtor  as 
to  the  disposal  oi  goods  were  tendered 
as  part  of  an  act  done  by  a  third 
person,  but  received  as  showing  the 
debtor^s  apparent  ownership  of  the 
goods  by  dealing  therewith]. 


Inadmissible. 

20  L.  Jo.  32.     Aliter  if  B.  had  received 
the  letter). 

A.,  a  letter-carrier,  is  indicted  for 
secreting  a  letter  containing  a  bill  of 
exchange,  both  of  which  are  found  in 
his  possession.  The  letter,  which 
states  that  the  bill  is  enclosed,  may 
be  read  to  the  jury  as  being  found  in 
his  possession ;  but  is  no  proof  that 
the  bill  was  enclosed  [R.  v.  Plumer, 
R.  &  R.  264 ;  cp.  R.  v.  Cooper,  post, 
chap,  xii.,  and  Bruce  v.  Hurley,  anicj 
61]. 

A.  is  charged  with  stealing  a 
(marked)  shilling  from  B.  On  the 
constable  who  arrested  A.  finding  the 
coin  and  asking  if  he  had  any  more 
of  B.*s  money  about  him,  A.  produced 
some  half-crowns  and  made  a  state- 
ment about  them.  Held,  this  state- 
ment was  inadmissible  as  relating  to 
a  distinct  felony  (B.  v.  Butler,  2  C.£  K. 
221.  This  case  was  approved  by 
Kennedy,  J.,  in  B.  v.  Bond,  1906,  2 
K.B.  389,  399,  where,  however,  the 
prisoner's  statements  as  to  both  the 
crime  in  question,  and  prior  similar 
ones,  was  admitted ;  ^ee  past,  166.) 


Mental  and  Physical  Cotiditums. 


(/)  The  question  being  as  to  A.*s 
motive  in  instituting  criminal  pro- 
ceedings against  B.  ; — A.,  as  a  witness, 
may  state  that  *'  his  motive  was 
solely  to  further  the  ends  of  justice  " 
(Hardwick  v.  Coleman,  1  F.  &  F.  531). 

The  question  being  as  to  A.'s 
domicil,  A.  may  testify  what  his  in- 
tention was  in  residing  in  a  particular 
place  (Wilson  v.  Wilson,  L.  K.  2  P.  & 
D.  435,  444;  Bispham  v.  Bispham, 
Times,  June  18,  1903  ;  as  to  declara- 
tions out  of  Court,  see  ante,  62). 

A.  sues  B.  for  commission  on  the 
sale  of  B.'s  house  to  C.    C.  may  tes- 


{j)  The  question  being  as  to  the 
sanity  of  A.  ; — A.'s  friencb  and  neigh - 
boiurs  and  servants  may  not,  as  wit- 
nesses, state  directly  that  ''  A.  was 
or  was  not,  insane "  {post,  chap. 
XXXV.);  although  medical  witncsseH, 
provided  they  have  personally  ex- 
amined A.,  may  do  so  (id.).  As  to 
declarations  out  of  Court  and  letters 
by,  or  to,  A.,  see  Wright  r.  Tatham, 
anU,  62-3). 


Admieaible, 
tify  thnt  "  he  thought  he  should  not 
hftve  bought  the  house  but  for  A.'s 
card  to  view  "  (Mansoll  v.  ClenienU, 
L.R.  0  C.P.  139). 

A.  Bues  B,  for  slander  and  coniequent 
loss  of  C.'a  custom.  C.  mny  stBt«  in 
cross- ox  ami  nation  what  third  persons 
had  Etaid  to  him  about  A,,  and  that  it 


A.(King  r.  Watts.8C.  &P.614). 

A.  is  chained  with  obt«ining  money 
from  B.  by  a  false  pretence  contained 
in  a  letter.  To  show  that  B.  parted 
with  his  money  in'  reliance  upon  the 
letter,  he  may  testify  both  to  the 
opinion  formed  by  him  at  the  time 
as  to  it«  contents  and  to  his  belief  in 
their  truth  (R.  v.  King,  1897,  i  Q.B. 
214  ;  Hardwick  v.  Coleman,  1  F.  &  F., 
p.  532  n.:  R.r.  Dale.  7  C.  A  P.  352  ; 
I.  Hewgill,  Dears.  C.C.  600  j   poat. 


v.). 


TtlO  question  being  as  to  what  was 
A.'s  intention  in  signing  a  certain 
document  j — A.  may.  or  may  not, 
testify  OS  to  what  his  intention  was, 
according  to  the  rules  stated  post, 
chajia.  xlv.-vi. 

(it)  A.  is  charged  with  poisoning 
B.  ; — evidence  that  shortly  before  the 
alleged  administration  of  poison  B. 
appeared  to  be.  and  expressed  him. 
self  as  being,  in  good  health  ;  and 
subsequently  to  such  administration 
eihibited  symptoms  and  made  state- 
ments expressive  of  present  suffering. 
is  admissible  (R,  v.  Johnson,  2  C.  i 
K.  364;  B.  v.  Lamson,  Browne  & 
Stewart's  Poison  Trials). 

In  support  of  a  defence  of  suicide, 
evidence  that  B.  before  her  death  had 
been  melancholy  and  depressed  and 
had  threatened  to  take  her  life  is 
admissible  (R.  r.  Cowper,  13  How. 
St.  Tr.  IlCe-9,  post,  12G;  Com.  v. 
Trefcthen,  167  Mans.  180 ;  amlra, 
Sibert  V.  People,  143  111.  671). 

A.  sues  an  insurance  company  upon 
a  |H>]icy  on  B-'s  (hie  wife's)  life,  the 
defuiico  being  misrepresentation  of 
^.'s  Jionlth.  Declarations  by  B.  to 
a  Uoctor,  during  examination  by  him, 
^  to  her  heiag  in  good  health,  having 
B  ^ja  proved  ftj- 4°__declarationB  by 
-  '^-■'-— — '  -  fg^  ^layfl  later  (made 
b^,   looking  i"     --■ 


ti:< 


^^iiag  ^s 


^i-T""^,     ""'y)  ^^"^t  "he  w=«  then 


(t)  A.  is  charged  With  poisoning  B. ; 
— a  statement  made  by  B.to  her  doctor 
in  explanation  of  her  sufferings,  that 
"  I  liave  taken  poiacn.  A.  sent  it  lo 
me  "  ; — held  admissible  as  to  the  first, 
but  inadmissible  as  to  last  portion, 
either  bo  explain  R's  B3miptom8  or  as 
part  of  A.'s  act  in  administering  the 
poison  ;  aliter  to  rebut  a  defenoe  of 
suicide.  [R.  v.  Hotsfoid,  Times, 
June  2,  6. 1898,  per  Hawkins,  J.  The 
points  are  summarised  in  R.  v.  Row- 
land, 62  J.P.  459  ;   33  LJo.  36fl.] 

charged   with   causing    P' 


her  illness  that  A.  had  operated  upon 
her,  and  that  her  illness  was  caused 
thereby  (R.  v.  Gloster,  16  Cor,  471); 
or  as  to  what  her  symptoms  had  been 
some  days  prior  to  such  statements 
'■     ■   er   Pe 

I  admissible. 

.  It  by  J 
he  bad  received  a  wound"  would 
be  admissible,  a,  statement  that  "  he 
had  met  B.,  who  bad  a  sword  and  ran 
him  through  the  body  with  it,"  would 
not  ( R.  V.  Nicholas,  2  C.  £  K.  240,  248, 
per  PoUock,  C.B.     In  Witt  v.  Witt, 


X, 
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went  to  a  doctor  and  was  not  fit  to  go  ; 
and  was  afraid  she  couldn't  live  till  the 
policy  was  made  out ; — held  admissible 
(l)as  eYidence'ofB.'s  health  ;  and  (2) 
as  contradictory  of  her  previous  state- 
ments [Aveson  v.  Kinnaird,  1806,  6 
East,  188.  As  to  ( 1 )  references  to  a  pa«/ 
condition  are  generally  inadmissible  ; 
but  the  Court  appears  to  have  treated 
the  illness  as  a  continuing  one.  As  to 
(2)  the  evidence  was  received  on  the 
analogy  of  statements  by  deceased  at- 
testing witnesses  contradicting  their 
own  attestations.  This  ground,  how- 
ever, is  now  untenable  (Stobart  v.  Dry- 
den  and  Stapylton  v,  Clough,  ^poaiy  254; 
Thayer,  16  Am.  L.  Rev.  102-3).  As 
to  declarations  showing  for  whose 
benefU  the  policy  was  intended  to  be, 
see  post,  135]. 

A.  is  charged  with  the  murder  of 
her  child,  B., — her  defence  being 
sudden  mania.  Evidence  of  a  volun- 
tary confession  made  by  her  as  to 
how  she  had  kiUed  C,  another  child, 
held  admissible  to  rebut  this  defence 
and  show  her  state  of  mind  (R.  v. 
Wells,  120  Sess,  Pap.  C.C.C,  1203, 
per  Collins,  J. ;  post,  162). 

In  an  action  of  trim,  con,,  the  ques- 
tion being  as  to  the  state  of  the  wife's 
feelings  towards  her  husband ; — a 
letter  written  by  her  to  her  brother- 
in-law,  some  time  before  her  allesed 
misconduct,  begging  him  to  aid  her 
in  raising  money  on  her  property  so 
as  to  pay  her  husband's  dents  and 
"  thus  {^ocure  me  the  greatest 
pleasure  the  monev  could  ever  afford 
me,"  is  admissible  as  evidence  of 
such  feelings,  though  not  of  the  facts 
stated  (Willis  v.  Bernard,  8  Bing.  ;  376 
ep.  Wright  V.  Tatham,  7  A.  &  E.  328- 
9) ;  BO  as  to  complaints  of  his  treat- 
ment, made  by  her  to  third  persons 
(Winter  v.  Wroot,  1  Moo.  A  Rob,  404). 

On  a  charge  of  conspiracy  to  pro- 
cure crowds  to  assemble  in  order  to 
excite  terror  in  H.M.'s  subjects ; — 
evidence  by  the  police  of  complaints 
of  alarms  and  requests  for  military 
assistance  made  by  several  of  the  in- 
habitants is  admissible  without  calling 
the  declarants  (R.  v.  Vincent,  9  C.  £ 
P.  275).  So,  on  a  charge  of  neglecting 
to  supply  a  child  with  food,  its  com- 
plaints of  hunger  are  admissible  (R. 
V.  Conde,  10  Cox,  647  ;  R.  v.  NichoUs, 
128  Sess.  Pap.  C.C.C.  489). 


Inadmissible, 

3  Swab.  &  Trist.  143,  Sir  C.  Cresswell 
rejected  letters  written  by  a  patient  to 
a  medical  man  describing  his  symp- 
toms ;    sed  qu,). 

In  a  cose  of  adulterine  bastardy,  a 
midwife  having  testified  as  an  expert 
that  she  had  known  cases  where  the 
period  of  child-birth  exceeded  ten 
months,  testified  further  that  in  one 
case,  where  the  patient  said  she  had 
gone  beyond  her  usual  time,  the 
witness  asked  the  patient's  reason 
for  this  belief,  and  the  patient  replied 
from  the  fact  of  menstruation  having 
taken  place  on  a  given  day.  Held, 
these  answers  were  inadmissible  as 
going  beyond  the  witness'  opinion 
and  stating  facts,  not  within  her  own 
observation,  which  could  only  be 
proved  at  first  hand  (Gardner  Peerage, 
1824,  Le  March.  169-76  ;  the  contents 
of  books  upon  which  an  expert's 
opinion  is  formed  are  also  inadmis- 
sible, id.  175  ;  post,  chap.  xxxv.). 


In  an  action  of  crim,  con.,  letters 
written  by  the  wife  to  her  husband 
about  the  date  of  her  alleged  mis- 
conduct with  the  defendant  are  not 
admissible  to  show  what  was  the 
state  of  her  feelings  towards  her  hus- 
band at  that  time,  as  they  might  have 
been  written  to  serve  her  own  ends 
(Wilton  V.  Webster,  7  C.  &  P.  195). 


THE   LAW  OF  EVIDENCE. 


A.  is  charged  with  treasonable  con- 
npirHOy ; — evidence  having  been  tuJ- 
diicpd  that  under  the  cloak  of  parlia- 
itiPiitary  reform  he  meditati>d  the 
(HlaLilishment  of  a  treaaonable  con- 
vention ; — public  BpeecheB  made  and 
Ijitoks  published  by  him  many  jeara 
bi'foro  the  alleged  eonspiraRv.  and 
rntirely  disconnected  therewith,  held 
iidmissible  for  the  defence  [R.  v. 
Hardy,  24  How.  St.  Tr.  at  1008-1096. 
Evre,  C.J.,  though  remarking  that 
tlie  general  rule  was  that  a,  prisoner's 
ili-clsrationa  were  evidence  auainai 
but  not  for  him,  even  where  intent 
viaa  involved,  added,  "  but  if  the 
({iiestion  be  what  waa  the  political 
upeculative  opinion  which  he  ent«r- 
tained  touching  the  reform  of  parlia- 
tiient,  we  all  think  that  that  opinion 
tnny  be  learned  by  the  conversations 
iic  lias  held  at  any  time  and  any 
place."  So,  in  R.  v.  Home  Tooke, 
25  mI.  3«-61,  where  similar  evidence 
was  received,  the  same  judge  re. 
marked  "  that  though  to  the  con- 
Kpirocy  charged  the  evidence  had  no 
ri'ferenee,  yet  to  the  proof  offered  it 
had,  and  that  it  seemed  proper  to 
rebut  that  proof  by  evidence  of  the 
principles,  opinions,  and  fixed  senti- 
iiients  of  the  man  ;   and  that  the  re- 


iciple  of  these  decis 
njiproved   by   Lord   Ellenborough  in 
K.  F.  Lambert.  31    id.  at    365,  and 
only  teluotantly   adopted    in   R.    v. 
l.:obbett,   2  St.   Tr.   N.S.   877-9.    by 
Lord  Tenterden,  who  had  at  first  re- 
jected  similar   evidence,    they    were 
fulkwed  in  R.  i:  O'Connell,  0  id.  at 
r>:(8-42 ;   R.  V.  Martin,  6  I'lf.  at  1033  : 
11.  V.  O'Brien.  7  id.  at  206  (but  ice 
opposite) ;    and  R.  v.  Duffy,  7  id.  at 
!t2t,  in   which   case   Lefroy,   B.,   re- 
iiiiirked ;   "  These  decisionH  are  a  sort 
of  anomaly :   but  there  they  are,  and 
1   bow  to  their  authority,  although  I 
:iiu  not  satisfied  with  the  reasons  of 
tlieo."     In  3  Bush,  Cr.,  6th  od.,  p. 
420,  it  is  stated  that  the  propriety  of 
nilowinfi;  such  evidence  has  been  ques- 
fion«l  V  very   (,:„h   authority,  and 
''"•  betli-r opinion i J', hut.  to ^<n\t  the 
«'c-«s«/fl  t^-'ordeo,  Ltious,  they  must 
."/*"'"'' J*;'*''  te'^C netted  with   the 
'*/in.(-«y«e.   .     no".'.      For  further 
*^^^  '^tfr^^^f/.'"^,  134-7]. 


JnadmitiiM^ 

On  a  charge  of  treasonable  con- 
spiracy ; — declarations  made  out  of 
Court  by  the  prisoner  that  "  when 
he  planned  a  certain  eonvention.  he 
had  not  intended  it  to  destroy  the 
king  and  government "  held  inad- 
misnible  [R.  i'.  Hardy.  24  How.  aT. 
1093-4,  per  Eyre,  C.J.  ;  ep.  R.  v. 
Fetcherini,  ante,  64.  and  R.  v.  Cant- 
well,  fiTtle,  65.  As  the  above  state- 
ment related  to  the  declarant's  ptuf 
intention,  it  would  seem  also  to  he 
objectionable  as  hearsay. 

So,  statements  as  to  his  intent 
made  by  the  accused  to  a  private 
friend,  prior  to  setting  out  to  a  public 
meeting,  held  inadmissible  if  objected 
to  by  the  Crown  (R.  v.  O'Brien.  7  St. 
Tr.  N.S.  262-4  ;  ronira  as  to  his  public 
opinions  on  constitutional  raatters, 
see  opposite). 

The  question  being  whether  A, 
(deceased),  in  transferring  certain 
shares  to  his  son  B.,  intended  merely 
to  qualify  him  for  a  directorship  or  to 
give  them  to  him  out  and  out ; — an 
endorsement  by  A.  on  an  envelope 
containing  the  certificates  for  the 
shares  to  the  following  effect,  "  1050 
shores  in  the  B.T.Co.  standing  in  the 
name  of  B.  but  belonging  to  nie," — 
held  not  admissible  to  show  A.'s  in 
tention  at  the  time  (Re  Gooch,  0^ 
L.T.  384,  387,  per  Kay,  J.  ;  though 
alitfT  as  corroborative  evidence  of 
the  nature  of  the  transaction.  See 
fully,  patl,  chap,  xlvii.). 


CHAP.  VI.]        THE  TRANSACTION  IN  ISSUE.    RES  OESTA. 
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Admissible. 

The  question  being  whether  A., 
when  making  a  payment  to  a  creditor, 
knew  that  he  (A. )  was  insolvent ; — 
his  own  statements  at  such  time  im- 
plying consciousness  of  the  fact ;  as 
well  as  letters  found  in  his  possession 
after  the  act  of  bankruptcy,  but  bear- 
ing postmarks  before  it,  and  contain- 
ing refusals  to  lend  him  money,  are 
admissible  (after  the  fact  of  his  insol- 
vency has  been  proved  independently), 
to  show  his  knowledge  of  the  matters 
referred  to,  but  not  the  truth  of  the 
facts  stated  (Vacher  v.  Cocks,  M.  & 
M.  353  ;  Thomas  v.  Connell,  4  M.  &  W. 
267  ;  cp.  post,  133,  135.  In  the  above 
cases  the  bankrupt's  statements  could 
not  have  been  received  as  admissions 
(Coole  V.  Braham,  3  Ex.  183). 


Incuimissible. 

A.  is  indicted  for  fraud  as  a  trustee, 
his  defence  being  that  he  had  '*  first 
disclosed "  the  offence  on  his  com- 
pulsory examination  in  bankruptcy. 
To  rebut  this,  and  show  that  his  guilt 
was  known  before  that  date  to  B.,  his 
solicitor,  a  witness  testified  that  B., 
on  the  day  of  the  examination,  had 
stated  to  him  (the  witness)  that  A. 
had  committed  the  offence.  Held 
that  B.*8  statement  was  not  admis- 
sible to  prove  B.'s  previous  knowledge 
of  A.*8  guilt  (R.  V.  Gunnell,  16  Cox, 
154). 

The  question  being  whether  a  cer- 
tain article,  patented  by  A.  in  1849, 
had  been  known  to  B.  (deceased) 
before  that  date ; — a  statement  by  B. 
in  1850  that  he  had  not  previously 
known  of  it  held  inadmissible  (Hyde 
V.  Palmer,  32  L.J.Q.B.  126,  128 ;  cp. 
ante,  60). 

A.  is  charged  with  bigamy,  the 
question  being  whether  B.,  his  first 
wife,  knew  at  the  time  of  her  marriage 
that  she  had  been  falsely  described  by 
A.  in  the  banns.  The  fact  that  B. 
admitted,  after  marriage,  to  her 
mother,  that  she  was  aware,  before  it, 
of  the  false  description  in  the  banns, 
held  not  admissible  to  prove  such 
knowledge  [R.  v,  Kay,  16  Cox,  292. 
Held  also  that  the  fact  that  B.  signed 
the  register  after  the  marriage  in  the 
same  false  name  as  that  in  the  banns, 
was  no  proof  of  her  knowledge  before 
the  solemnisation ;  following  R.  v, 
Wroxton,  4  B.  &  Ad.  640]. 


CHAPTER  VII. 

AQENCy.     PARTNERSHIP.     COMPANY.     CONSPIRACY. 

Whenever  a  party  is,  by  the  substantive  law,  rendered  liable, 
civilly  or  criminally,  for  the  acts,  contracts,  or  representations 
of  third  persona,  and  such  facts  are  material,  they  may  be  given 
in  evidence  for  or  against  him  as  if  they  were  bis  own. 

The  particular  relationship  rendering  such  evidence  roceivable  must 
in  all  cases  be  proved  aliunde  to  the  satisfaction  of  the  judge,  and 
cannot,  except  aa  against  themselves,  be  established  by  the  declara- 
tions of  audi  third  persona. 

Contracts  and  representations  by  agent-s  kc ,  which  are  original 
evidence,  must  be  distinguished  from  their  mere  hearsay  admiMiona, 
which  are  only  receivable  against,  but  not  in  favour  of,  the  principal 
(posi,  207,  226). 

Principle. — This  rule,  which  is  properly  one  of  substantive  law  and 
not  of  evidence,  is  based  on  the  i<]^nlity  of  iniereat  subsisting  between 
the  parties.  In  other  words  to  hold  that  an  act,  or  representation, 
is  not  receivable  against  a  party  under  this  heading,  is  simply  to 
hold  that  it  cannot  be  uxed  against  htm  on  the  particular  ground 
of  his  being,  by  law,  civilly  or  criminally  responsible  for  it,  i.e., 
the  act  is  reduced  to  the  act  of  a  stranger.  The  (juestion  of  evidence 
however  still  remains,  whether  or  not,  as  such,  it  is  admissible.  So, 
to  hold  that  such  acts  and  representations  are  receivable,  is  simply 
to  hold  that  they  are  to  be  dealt  with  as  if  they  were  the  party's  onn ; 
but  the  question  of  evidence  still  remains  whether  as  such  they  are 
admissible,  and  if  ko  for  what  purpose  and  with  what  effect  (Thayer, 
15  Am.  L.  Rev.  80). 

The  following  are  the  principal  relationships  of  this  kind ; 

AOENCT.     Civil  Oa«eB.  (a) — After  proof  idiunde  of  authority 

tbe  acts,  contracts,  and  representations  of  the  agent  bind  the  principal 

if  F&Uiog  within  the  scope  of  the  agent's  employment. 

,     WAi're  t/ie  a)|(i.(  ,1'ity  is  express  and  covers  the  actual  thing  done 

AsnJ^T'fif^^  is  /,■   y,i0  though  the  agent  was  acting  purely  tor  his  own 

^-f^o    -     (ff^^bf.''^^ 0nTn&Dd,  1904,  2  K.K  10);  but  the  agent  has. 

,  jmp  led  ^'^Jty  to  conduct  the  principal's  business  in  the 

%4^ 


CHAP,  vn.]  AGENCY,  PARTNERSHIP,  COMPANY,  CONSPIRACY.        78 

usual  way,  what  is  necessary  for  that  purpose  being  determined  by 
the  nature  of  the  business  and  the  practice  of  those  engaged  therein, 
evidence  on  both  points  is  therefore  admissible  (^0  Oanningham,  36 
Ch.D.  532).  Moreover,  if  the  act  be  within  tbe  usual  authority  of 
an  agent  of  that  class,  it  will  bind  the  principal  though  done  against 
his  express  instructions  (Watteau  v,  Fenwick,  1893,  1  Q.B.  34G). 
So  as  to  fraud,  provided  the  agent  is  acting  within  tbe  scope 
of  his  employment  and  for  the  principal's  benefit  (British  Bank- 
ing Co.  V,  Chamwood  Ry.,  18  Q.B.D.  714;  Ruben  v.  Great  Fingall 
Co.,  22  T.L.R.  712,  H.L. ;  as  to  estoppel  in  such  cases,  see  posty 
chap,  xlix.);  or  negligence,  provided  that  where  the  agent  is  an 
independent  contractor,  and  not  a  servant,  the  work  itself  is 
likely  to  cause  danger,  and  the  negligence  is  not  collateral  (Penny 
V,  Wimbledon  U.C,  1899,  2  Q.B.  72).  The  question  whether 
the  agent's  act  is  within  the  scope  of  his  authority  is  for  the 
jury,  unless  it  is  beyond  all  doubt  outside  (Hatch  v.  L.  <k  N.W. 
Ry.,  15  T.L.R.  246).  So,  iVbiioe  received  by  a  mercantile  agent 
in  the  course  of  business,  binds  the  principal,  unless  under  the 
circumstances  there  is  a  strong  probability  of  its  non-communication, 
e.g.f  where  it  involves  the  agent's  own  misconduct  (Cave  v.  Cave,  1 5 
Cb.D.  639;  Re  Pitzroy  Co.,  50  L.T.  144),  or  he  has  declared  his  inten- 
tion of  concealing  it  (Sharpe  v.  Foy,  17  W.R.  65);  though  a  mere 
interest  to  conceal  will  not  rebut  the  presumption  (Thompson  v. 
Cartwright,  83  Beav.  178 ;  Bradley  v.  Riches,  9  Ch.D.  189 ;  Rolland  v. 
Hart,  L.R.  6  Ch.  678).  Notice  to  a  solicitor,  or  his  managing  clerk, 
acting  for  the  former  with  the  client's  consent,  is  notice  to  the  client 
in  a  legal  transaction  {Re  Ashton,  64  L.T.  28 ;  Conveyancing  Act,  1 882, 
8.  8)  but  not  in  a  mercantile  one  (Tate  v.  Hyslop,  15  Q.B.D.  368),  nor 
will  his  signature  to  a  contract  bind  the  client  (Bowen  v,  D'Orleans, 
16T.L.R.  226). 

Criminal  Oases. — A  party  is  not  in  general  criminally  responsible 
for  the  acts  or  declarations  of  others  unless  they  have  been  expressly 
directed,  or  assented  to,  by  him;  i.e.^  unless  a  me^ia  rea  is  clearly  shown 
(Bank of  N.  S.  Wales  v.  Piper,  1893,  A.C.  383;  Coppen v.  Moore,  1898, 
2Q.B.806). 

There  are,  however,  certain  exceptions  to  this  rule,  consisting  for 
the  most  part  of  quasi-criminal  acts  committed  in  the  conduct  of 
various  trades  by  a  party's  agents  or  servants  {id.\  68  J. P.  159),  or 
even  sometimes  by  strangers  to  him  (Parker  v.  Alder, />08<,  79),  and 
punishable  by  fine,  either  under  the  Common  Law  or  more  often 
under  some  regulative  statute  or  by-law;  it  being  obvious  that 
unless  such  liability  were  imposed  the  law  itself  might  become 
a  dead  letter.  Moreover,  in  the  absence  of  restrictive  words, 
the  fact  that  the  master  is  liable  does  not  exempt  the  servant 
(Hotchin  v.  Hindmarsh,  1891,  2  Q.B.  181 ;  Brown  v.  Foot,  17  Cox, 
509). 

"Btwit  of  Anthority.  (h) — As  against  the  principal,  the  authority 
proved  may  be  express^  and  must  in  some  cases  be  in  writing,  and  in 
some  by  deed,  as  to  production  of  which  see  post,  94,  110;  or,  inferred 
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from  the  principars  conduct  either  in  treating  the  party  as  agentinterse 
(Tay.  88.173, 892),  holding  him  out  as  such  to  third  persons  (Iloe.N.P. 
549),  or  adopting  prior  similar  acts  by  him  (Blake  v.  Albion  Soc., 
4  C.P.D.  94).  In  cases  of  public  agency,  acting  in  that  capacity  is 
sufScient  proof  of  authority  (po«<,  92-8, 109-10) ;  but  where  the  agency 
is  a  private  one  the  mere  acts  or  representations  of  the  agent,  without 
showing  the  principal's  adoption,  are  generally  no  proof  against  the 
latter  (j9o«<,  93-4, 110);  although  the  principal's  own  declarations  will 
of  course  be  evidence  against  himself.  (As  to  the  agent's  admissions 
after  proof  of  agency,  see  p.  226.)  The  authority  of  the  agent 
may,  however,  be  limited  by  custom,  even  unknown  to  those  dealing 
with  him  (Baines  v,  Ewing,  L.R.  1  Ex.  320 ;  joo«<,  88).  Where  the 
agent  has  contracted  with  third  persons  in  writing,  the  agency,  if  not 
disclosed  therein,  may  be  proved  by  parol  (postf  chap.  xlv.).  So,  an 
unauthorised  act  may  be  subsequently  ratified  by  the  principal,  pro- 
vided the  agent  purported  to  act  for  him  at  the  time  (Keighley  f. 
Durant,  1901,  A.C.  240).  As  to  proof  of  agency  against  the  agent 
or  third  persons,  see  post^lOd-llO, 

PABTNEB8.    TBUSTEES.    EXEGUTOBS.    Partners,    (c)  —  A 

similar  rule  holds  incases  of  partnership,  each  partner  being  constituted 
the  agent  of  the  others  for  all  purposes  within  the  scope  of  the  joint 
concern.  Hence,  after  proof  of  association,  the  acts,  conti'acts,  and 
representations  of  each  partner  which  have  been  expressly  authorised, 
or  are  impliedly  so  {i.e.,  necessary  for  carr3dng  on  the  business  in  the 
usual  way),  or  which  have  been  subsequently  ratified,  bind  the  firm 
and  the  other  partners  (Partnership  Act,  1 890,  ss.  5-8);  so,  as  to  torts 
committed  in  the  ordinary  course  of  business,  or  with  the  authority 
of  the  co-partners  (ss.  10-12;  Hamlyn  v,  Houston,  1903, 1  K.B.  81; 
Ee  Briggs,  W.N.  1906, 131);  though  as  to  breaches  of  trust,  sees.  13, 
and  Blythe  v.  Fladgate,  1891, 1  Ch.  337;  and  a  partner  by  "  holding 
out "  is  only  liable  in  contract  and  not  in  tort  in  respect  thereof 
(Smith  V.  Bailey,  1891,  2  Q.B.  403).  Notice  to  any  partner  who 
habitually  acts  in  the  partnership  afiairs  also  operates  as  notice  to  the 
firm,  except  in  the  case  of  a  fraud  on  the  firm  committed  by,  or  with 
the  consent  of,  that  partner  (s.  16).  [Lindley,  Partnership,  7th  ed., 
145-296], 

Proof  of  Partnership, — The  existence  of  the  partnership  may  be 
proved  hy express  agre&inent  between  the  parties  {post^  chap. xlv.);  or, 
subject  to  s.  2  of  the  Act,  by  their  conduct  between  themselves  or 
towards  third  persons  (Lindley,  94—104);  but  not,  except  as 
against  himself,  by  the  admissions  of  an  alleged  partner  {id.  94;  Tay. 
s.  753).     As  to  Admissions  by  partners  after  proof  of  partnership,  see 

post,  221-b;   ^    to  Partnership  books  and  acknowledgments  «fec. 

under  Statutes  nf  Limitation,  post,  224,  237 ;  and  as  to  Judgments, 
^s/,  chap,  x^^    '       [Tay.  ss.  598-601,  758;  Lindley,  sup, ;  Pollock, 

T^I^^  4o/      B^^'  N-P-  71,  555-558.] 
^ejj     //f^  ^ii  1^'<0^^^^' — ^^  *^®  ^^^^  ^^  Co-Trustees  all  must, 

^^^  '^''^Pe^i^  ^^  join  in  the  execution  of  the  trust,  and  the  act  of 
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one  does  not  bind  the  rest  (Lewin,  Trusts,  11th  ed.,  284-302) ;  but  in 
the  case  of  Co-Executors  each  has  entire  control  over  the  property, 
and  his  acts  do,  in  many  cases,  bind  the  othera  (Williams,  Exors.,  10th 
ed.,  7 1 5-27).  Now,  however,  both  are,  notwithstanding  receipts  signed 
for  conformity,  only  liable  for  property  actually  received  by  them, 
and  for  their  own  neglects  and  defaults,  and  not  for  those  of  co- 
trustees, bankers,  brokers,  or  agents,  nor  for  any  loss  that  has  not 
occurred  through  their  own  wilful  default  (Trustee  Act,  1893,  s.  24). 
On  the  other  hand.  Notice  to  one  of  several  trustees  operates  as  notice 
to  all,  provided  the  trustee  who  received  the  notice  is  still  a  member 
of  the  trust  (Ward  r.  Buncombe,  1893,  A.C.369;  if^cWyatt,1892, 1  Ch. 
188 ;  Low  V.  Bouverie,  1891,  3  Ch.  82 ;  Re  Phillips,  1908, 1  Ch.  183), 
and  is  not  himself  a  beneficiary  (Lloyd's  Bank  v,  Pearson,  1901, 1  Ch. 
865).  And,  in  the  absence  of  rebutting  circumstances,  notice  to  one 
exediior  will,  perhaps,  be  presumed  to  have  been  communicated  by 
him  to  his  co-executors,  unless  he  renounces  before  acting  (Williams, 
1468;  /?«  Dallas,  1904,  2  Ch.  885).  As  to  Admissions  by  co-con- 
tractors, trustees,  executors,  &c.,  see  post,  221-5.  And  as  to  Joint 
Contractors,  generally,  see  Qrifiith  on  Joint  Bights. 

CORPORATION.  COMPANY.  (^)— A  corporation  or  company 
is  liable  for  the  acts  and  representations  of  its  directors,  or  other 
lawful  agents,  which  are  within  the  scope  of  their  real  or  apparent 
authority  (Lindley,  Company  Law,  5th  ed.,  155-158) ;  as  well  as  for 
malicious  acts  done  in  the  course  of  their  employment  (Citizens  Co.  v. 
Brown,  1904,  A.C.  423).  And,  under  the  validating  clauses  in  the 
Companies  CI.  Cons.  Act,  1845,  s.  99,  the  Companies  Act,  1862,  s.  67, 
Table  A.  art  71,  or  those  ordinarily  inserted  in  Company  Articles, 
this  applies,  although  the  directors  were  irregularly  appointed,  tem- 
porarily disqualified,  insufficient  in  number,  or  acting  otherwise  than 
.Ht  a  board  meeting ;  and  not  only  against  the  company  in  actions  by 
outsiders  who  have  no  notice  of  the  irregularity  (County  Bank  v, 
Rudry  Co.,  1895, 1  Ch.  629,  where  the  company's  seal  was  invalidly 
affixed  ;  Biggerstaffe  v.  Rowatt,  1896,  2  Ch.  93 ;  Be  Bank  of  Syria, 
1901, 1  Ch.  115),  but /or  the  company  in  actions  against  its  members 
(Dawson  v,  African  Co.,  1898, 1  Ch.  6 ;  Briton  Association  v,  Jones,  61 
L.T.  884,  Montreal  Co.  v.  Robert,  1906,  A.C.,  196). 

Notice  must  usually  be  given  to  the  company  itself  at  its  registered 
office  (Comp.  Act,  1862,  s.  62) ;  but,  although  it  is  the  collective  and 
not  the  individual  directors  who  are  the  company's  agents,  yet  where 
one  such  has  authority  to  act  for  the  company,  his  knowledge  of 
matters  within  its  ordinary  scope  will  affect  the  company  (Lindley, 
204-5 ;  Jaeger's  Co.  v.  Walker,  77  L.T.  180).  This,  however,  does  not 
apply  to  information  obtained  by  him  when  acting  as  director  of 
other  companies,  and  which  it  was  not  his  duty  to  receive  or  disclose 
{Re  Payne,  1904,  2  Ch.  608),  or  fraudulently  {Re  European  Bk.,  5  Ch. 
Ap.  858),  or  not  as  agent  in  the  particular  transaction  (Peruvian 
Ry.  V,  Thames  Co.,  L.R.  2  Ch.  617);  and  notice  to  the  director  of 
a    "  one-man  "  company,  may  (Re  Hirth,  1899,  1  Q.B.  612, 625),  or 
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may  not  {Bank  of  Ireland  v.  Cogry  Co.,  1900,  1  I.R.  219)  bind  the 

latter. 

So,  formal,  but  not  casual,  notice  to  the  secrelart/  (Soci^te  GiSnf rale 
J'.  Tramways  Union,  14  Q.B.D.  424,  affd.  11  App.  Cas.  20),  or  even  to 
his  derk  left  in  charge  of  the  office  {Re  Brewery  As'iets  Co.,  1894,  3 
Ch.  272),  will  bind  the  company.  But  knowledge  obtained  by  him 
when  acting  for  other  companies  (^e  Fen  wick,  1UU2, 1  Ch.507),  or  in 
other  capacities  (Building  Assoc,  v.  Smee,  !!4  L.Jo.  84ri),  will  not  bind 
the  company,  unless  it  was  his  duty  to  communicate  it. 

Acts  not  binding. — On  the  other  hand,  (1)  a  company  is  not,  like 
an  ordinary  partuerfihip,  liable  for  the  acts  of  its  members  ;  indeed 
the  shareholders,  merely  as  such,  are  not  its  agents  for  any  purpose 
whatsoever  (Bumesn.  Pennell,  2  H.L.C.  497).  Nor  (2)  is  it  lin-ble  for 
contracts  made  before  its  formation  by  it<  promoters  or  trustees;  and 
such  contracts  cannot  be  afterwards  ratified  by  the  company,  though 
frash  ones  to  the  same  effect  may  be  entered  into  (Natal  Co.  v.  Pauline 
Syndicate,  1904,  A.O.  120).  Nor  (3)  is  it  liable  for  acts  done,  con- 
tracts made,  or  knowledge  obtained  in  transactions  which  are  ^ra 
rires.  The  fraud  of  a  promoter  has,  however,  been  held  a  good 
ilefence  to  an  action  for  calls  by  the  company  (GomponentiS  Co.  v. 
Naylor,  1900,  2I.R.1). 

Personal  LiahUity  of  IHrectors,  itc. — The  above  named  are  not 
individually  liable,  merely  on  account  of  their  common  object,  for 
the  acts  or  defaults  of  their  colleagueR,  whether  done  before,  or  after, 
the  company's  incorporation  ;  nor  does  the  knowledge  of  thecompany 
oecessarily  bind  a  director  (po8i,128).  But  they  may,  of  course, 
render  themselves  so  liable,  either  expressly  or  constructively  (Koe. 
N.P.  558-560);  and  as  to  untrue  statements  in  the  prospectus,  &c., 
by  directors,  promoters  and  others,  see  T>irectors'  Liability  Act,  1 890. 
As  to  Admissions  by  the  officers  of  a  company,  see  post,  227  ;  and  as  to 
Corporation  and  Company  Books,  tee  post,  128,  237,  and  post,  chap. 
\.\Kiii.  [Lindley,  sm;).,  143-213;  Buckley,  8th  ed.,  139-44,  5G0- 71.J 

OONSPIRAOT.  CO-TBESFASS.  (e) — On  charges  of  conspiracy, 
the  acts  and  declarations  of  each  conspirator  in  furtherance  of  the 
'•otnmoti  object  are  admissihle  against  the  rest ;  and  it  is  immaterial 
ivhether  the  existence  of  the  conspiracy,  or  the  partieipaiion  of  the 
ilefendantsbe  proved  lirat,  though  either  element  is  nugatory  without 
the  other  (Wright  on  Conspiracy,  72  ;  R.  v.  Frost,  9  C.  i  P.  1 29,  1 50). 
The  same  rule  applies  where  the  chai'ge  is  not  directly  for  the  con- 
.vpiracy,  but  for  an  act  rei^ul ting  therefrom  (K.  i-.  Jessop,  16  Cox,  204; 
ii.t-.  Wark,3SL,Jo.t!irO. 

Jf  a  defendant  is  tried  alone,  he  may  be  convicted  although  his 
fo-oonsp/rators  do  not  ap|jear,  or  are  dead,  or  their  trial   has  been 


r"fitpoBed ;   but,  jf  tried  jointly,  one  defendant  cannot  be  convicted 
^.  fh«  other,  or  «//  the  others,  are  acquitted  (R.  v.  Phimmer,  1 902,  " 
v//    ^f^'    -?■  ?■  vfa.nn'"g>  12  Q.B.D.  241).     As  to  joint  defendam 
s.   ''^^^f* '»k  ■ '^jxpinon  design,  see  poei,  122.     In  divorce  cases  t 
yo/x/sne    iij/i^O^    found  guilty   and    the   corespondent   not. 


**»• 


/f- 
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vice  versa  (Long  v.  Long,  15  P.D.  218 ;  Wright  v,  Wright,  49  Sol.  Jo. 
134). 

The  above  rule  holds,  although  the  acts  and  declarations  proceeded 
from  a>n8pirators  not  included  in  the  indictment ;  or  were  done  in 
the  absence  of  the  party  against  whom  they  are  offered  ;  or  without 
his  knowledge ;  or  even  before  he  joined  the  combination  (R.  v. 
Brandreth,  32  How.  St.  Tr.  857  ;  R.  v.  Murphy,  8  C.  &  P.  297,  81 1 ;  R. 
t?.  Dwyer,  24  Ir.  L.T.R.  Ill ;  Ros.  Or.  Ev.  374-5) ;  and  the  possession 
of  one  conspirator  is  the  possession  of  all  (R.  v,  Charles,  17  Cox,  499). 
Moreover,  after  overt  acts  within  the  jurisdiction  have  been  proved, 
others  done  beyond  it  are  receivable  (3  Russ.  Cr.273-276;  R.  v,  Quinn, 
33  Ir.  L.T.R.  1 54). 

But  the  acts  and  declarations  of  other  conspirators  before  any 
particular  defendant  joined  the  association  are  only  receivable  against 
him  to  prove  the  origin,  character  and  object  of  the  conspiracy  and 
not  his  participation  therein,  or  liability  therefor  (R.  v.  Dwyer,  «t4^/7. ; 
O'Keefe  v.  Walsh,  1903,  2  I.R.  681,  702);  and  if  they  were  not  in 
furtherance  of  the  common  purpose  (e.^.,  were  mere  narratives, 
descriptions,  or  admissions  of  past  events) ;  or  were  done  or  made 
after  his  connection  with  the  conspiracy  had  ceased,  they  will  not  be 
admissible  against  him  (Tay.  ss.  594-595).  So,  acts  and  declarations 
after  the  event  conspired  for  has  happened,  are  not  generally  receiv- 
able, since  these  cannot  be  in  furtherance  of  the  common  purpose 
(R.  V.  Wark,  33  L.  Jo.  615).  Still,  acts  of  accomplices  after  the  arrest 
of  a  conspirator  may  be  received,  if  done  in  pursuance  of  piior 
instructions  from  him  (R.  v.  M'Cafferty,  I.R.  1  C.L.  363);  so,  with 
writings  found  after  his  arrest,  but  which  have  existed  previously 
[R.  V.  Watson,  82  How.  St.  Tr.  337-350  ;  this  applies  even  to  unpub- 
lished writings  on  abstract  subjects  if  proof  be  given  of  an  intention 
to  have  used  them  in  furtherance  of  the  common  design  (id.) ;  or, 
possibly,  if  they  were  closely  connected  with  its  nature  and  object ; 
though  not  where  the  abstract  subject  is  merely  of  a  kindred  nature 
without  having  any  direct  relation  to  the  charge,  Tay.  s.  596] ;  and 
in  R.  V.  O'Brien,  7  St.  Tr.  N.S.  1,  documents  found  in  a  locked  port- 
manteau which  had  been  out  of  the  prisoner's  possession  for  several 
days  after  his  arrest,  were  received  against  him.  So,  the  acts 
of  a  prisoner  after  his  arrest  may  be  admissible  against  those  who 
have  joined  in  a  conspiracy  to  release  him  (R.  v,  Desmond,  11  Cox, 
146). 

To  prove  the  conspiracy,  there  need  not  be  evidence  of  direct 
concert,  nor  even  of  any  meeting  together  of  the  defendants ;  the 
agreement  may  be  inferred  from  collateral  acts  raising  a  presumption 
of  the  common  design  (R.  v.  Murphy,  sup, ;  Wright  on  Conspiracy, 
68-72  ;/wtf/,  84). 

Co-trespass,  d'c. — Although  in  criminal  cases  it  is  the  agreement 
which  is  the  essential  element,  and  in  civil  ones  the  resultant  damage 
(Quinn  v.  Leathem,  1901,  A.C.  495,  542;  O'Keefe  v.  Walsh,  1903, 
2  I.R.  677,  689,  700),  yet  the  acts  and  declarations  of  co- trespassers 
in  civil  actions  (R.  v,  Hardwick,  11  East,  578^  585;  Powell  t?.  Hodjetts, 
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:!  C.  A  P.  432  ;  North  v.  Miles,  1  Camp.  389  ;  Tay.  s.  597),  and  indeed 
of  all  perBoua  combined  for  a  common  object  whether  dvil  or  criminal 
(Pilotu.  Craze,  52  J.P,  311),  are  governed  by  the  same  rules.  The 
extension  of  this  principle  in  Wright  v.  Court,  2  C.rJiP,  23^,  where 
expreseioDB  of  malice  used  by  one  of  the  defendants  eotne  weeksafter 
the  transaction  were  admitted  against  the  others,  is  doubted  in  Tay. 
s.  397,  and  would  probably  not  now  be  supported ;  cp.  R.  v,  Wark, 
Slip.  The  acts  and  declarations  of  joint-tort  feasors  are  not,  however, 
reciprocally  admissible  unless  combination  for  a  common,  object  be 
proved  (Daniels u.  Potter, M.  AM.  501, distinguishing  R. u,  Uardwick, 
sup.).  As  to  Admissions  and  ConfeKsions  by  co-defendunts,  see  poet, 
222-3,  246. 

[Tay.  88.  590-597;  1  Rusa  Cr.  528-552;  Best,  s.  508  ;  Ros.  Cr.  Ev., 
12th  ed.,  81,  367-385  :  Archb.  Cr.  1219-1220 ;  Steph.  art.  3 ;  Wright 
on  Conspiracy,  68-72 ;  Whart.  Cr.  Ev.  698-703.] 

EXAMPLES. 


Admiisible,  luadmiaiiible. 

(n)  A.,  3  horae-desler.  imttructa  B.,  (ti)  A.,  a,  privaU)  owner,  iiiiitructB 

IlIb  servimt,  to  a^ll  a  horse  without  a  B.,  his  servant,  to  eel!  n  horso  without 
imrrsnty  ;  B.  sella  the  honso  with  a  a  warranty  to  a  private  purchaser  ; 
warranty.  Tho  snto  and  warranty  B.  aelU  the  horee  with  a  warranty. 
bind  A.,  as  being  within  the  usual  Tho  sale,  but  not  the  warraoty,  binds 
I'ourse  of  a  horse.dealer'H  buainesH  A.,  an  B.  had  no  eiprcHs  or  implied 
(Howard  v.  Shewud,  L.B.  2  CP.  authority  to  give  tho  latter  (Brady  v. 
U$).  Todd,  9  C.B.N.S.  592  ;  alilcr,  perhaps, 

if  the  horse  were  sold  at  a  public  fair 
or  mart). 

A.,  a«  solicitor  for  B.,  a  judgment 
creditor  of  C,  issues  execution  against 
C,  giving  the  sheriff  special  directions 
as  to  particular  goods. — B.  is  not 
bound  by  such  directions  (Smith  v. 
Keal,  rapra) ;  neither  is  he  where,  on 
tho  instruction  merely  oE  B.'a  book- 
keeper, A.  wrongfully  causes  D.'s 
goods  to  bo  soiled  by  mistake  {Hewitt 
V.  Spiers  and  Fond,  13  T.L.R.  U). 

A,  sues  B.  for  negligence  in  injuring 
his  ceiling.  B.  had  offices  above  A., 
with  a  lavatory  used  in  common  by 
B.  and  his  clerks.  One  of  the  latter 
omitted  to  turn  oil  the  water.  B.  in 
liable  as  tho  act  was  incidental  to  the 
clerk's  employment  (Ruddemao  v. 
Smith,  6  T.I..R.  417). 


ji((ftinst  C.'s  goods. — B.  is  bound  by 
A.'s  act,  as  being  within  the  ordinary 
I'liiirw  of  a  solicitor's  business  (Smith 
..  Keal,  9  Q.B.D.  340;  Morris  v. 
yiilhcrg,  22  Q.B.D.  614). 

A.  sues  B.  for  negligenoe  in  injuring 
his  ceiling.  B.  had  offices  above  A., 
with  a  private  lavatory  attached. 
which  B.'s  clerks  were  prohibited 
from  using  ;  one  of  them  used  it, 
umilting  to  turn  oR  the  water.  B.  is 
not  liable  as  the  act  was  not  iucidcntal 
to- tho  clerk's  employment  (Stevens 
r.  Woodward,  0  Q.B.D.  318.  See 
further  for  casce  of  n^ligonce  and 
fraud,  p(ut,  83.  As  to  acta  by  agents 
of  corporations  (md  companies,  see 
pc^.  82-3). 
A.,  a  '^'potrtin.  instructs  B.,  a 
°iJ*(r  JO   ScotJnJ','     *rt   re-insure   an 

the  hands  of 


"*?  /luif  t£e 


A.,  a  shipowner,  itutructs  B.,  a 
broker  in  Scotland,  to  re-insure  an 
overdue  ship,  B.,  who  knows,  but 
conceals  the  fact  of  its  loss,  re. insures 
the  ship  with  C,  a  Loudon   broker. 
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Admissiblt, 

C,  hiR  London  agent,  who  uiBiires 
with  D.,  a  London  broker.  None  of 
the  parties  except  B.  know  of  the 
ship^s  loss,  and  B.  receives  no  com* 
mission. — A.  cannot  recover  on  the 
policy,  being  bound  by  B.*8  know- 
ledge and  concealment  of  a  material 
fact  (Blackburn  v.  Haslam,  21  Q.B.D. 
144).  As  to  knowledge  by  an  agent 
of  a  trade  custom,  see  post,  88. 


The  question  being  whether  A.,  the 
owner  of  a  dog,  knew  of  its  mis- 
chievous propensities.  —  Complaints 
about  the  dog  made  to  A.'b  wife,  who 
had  charge  of  his  business  in  his  ab- 
sence (Gl  adman  v.  Johnson,  36 
L.J.C.P.  153;  Duncan  v  Carle  ton,  11 
T.L.R.  524),  or  to  A.*s  coachman,  who 
kept  the  dog  at  the  stables  (Baldwin 
r.  Casella,  L.R.  7  Ex.  325),  are  ad- 
missible to  affect  A.  with  Imowledge. 
— So  also,  it  seems,  complaints  mside 
to  A.'s  bfiurman,  who  occasionally  had 
charge  of  his  business  (Applcbee  v. 
Percy,  L.R.  9  C.P.  647).  In  Elliott 
V.  Longden,  17  T.L.R.  648,  the  know- 
ledge of  A.*s  son,  aged  eleven,  was 
also  held  to  bind  A.     Cp.  poat^  85,  128. 

A.,  a  baker,  is  charged  at  common 
law  with  selling  bread  containing 
alum  to  a  deleterious  extent.  The 
alum  had,  contrary  to  A.*s  orders, 
been  put  in  by  his  foreman,  who  was 
told  only  to  put  in  a  trifling  amount. 
— A.  is  liable  (R.  r.  Dixon,  4  Camp. 
12).  So,  under  the  Sale  of  Food  and 
Drugs  Act,  1875,  s.  6,  as  to  milk  which, 
unknown  to  and  unauthorised  by  A., 
his  servant  had  adulterated  and  sold 
to  customers  (Brown  v.  Foot,  17  Cox, 
609) ;  or  which  had  been  adulterated 
in  transit  by  strangers  (Parker  v.  Alder, 
1899,  1  Q.B.  20). 


A.  is  charged  with  the  statutory 
offence  of  **  slaughtering  or  permit- 
tinff  to  be  slaughtered  "  sheep  outside 
a  BMUghter-house  and  in  view  of  other 
sheep.  A.'8  foreman,  who  was  not 
the  manager  of  his  business,  had  so 
slaughter^  them  airainst  A.*s  orders 
and  to  save  himself  trouble.  A.  is  liable 
(CoUman  v,  MHIb,  1897,  1  Q.B.  396). 


Inadmissible, 

Afterwards  A.,  by  an  independent 
negotiation,  not  conducted  through 
B.,  reinsures  the  ship  for  a  further 
amount. — A.  can  recover  on  the 
second  policy,  as  he  is  not  affected, 
with  regard,  to  it,  bv  B.'s  knowledge 
and  concealment  of  the  ship's  loss 
(Blackburn  v.  Vigors,  12  App.  Cas. 
531) ;  so,  also,  as  to  knowledge  and 
concealment  by  A.*s  solicitors  (Tate 
V.  Hyslop,  15  Q.B.D.  368) ;  and  the 
knowledge  of  Lloyd's  agent  is  not 
that  of  each  member  (Wilson  v.  Sala- 
mandra  Co.,  88  L.T.  96). 

The  question  being  whether  A.,  the 
owner  of  a  dog,  Imew  of  its  mis- 
chievous propensities.  —  Complaints 
about  the  dog  made  to  A.'s  stable- 
man, or  domestic  servant,  neither  of 
whom  had  charge  of  A.*s  business  or 
of  the  dog,  are  not  evidence  against 
A.  (Stiles  V.  Cardiff  S.N.  Co.,  33 
L.J.Q.B.  310;  Colget  v.  Norris,  2 
T.L.R.  471 ;  Cleverton  v.  Uffemel,  3 
T.L.R.  509).  Nor  is  a  complaint  to 
A.'s  deceased  husband,  taken  alone, 
notice  to  A.  (Miller  v.  Kimbray,  16 
L.T.  360). — And  see  as  to  notice  of  a 
defect  in  a  builder's  plant,  given  to 
his  foreman,  the  latter  not  being  the 
manager  of  the  whole  work  or  of  the 
particular  part  in  question  (Gallaher 
V.  Piper,  33  L.J.C.P.  329). 

A.  is  charged  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  s.  6,  with 
selling  lard  of  inferior  quality  to  that 
ordered,  without  notifying  the  fact  by 
label.  A.'b  shopman,  by  mistake  and 
contrary  to  orders,  put  a  "  margarine" 
instead  of  a  "  lard  compound  label 
on  the  parcel.  A.  is  not  liable  (Kear- 
ley  V.  Tylor,  17  Cox,  328).  So,  under 
the  Merchandise  Marks  Act,  1887,  ss.  2, 
5,  where  A.,  a  brewer,  sold  certain 
casks  which  his  drayman  fraudulently 
invoiced  as  "  barrels "  (Budd  v. 
Lucas,  1891,  1  Q.B.  408).  Or  where 
A.*s  servant  misrepresented  the  weight 
of  coal  sold  by  him  (Roberts  v.  Wood- 
ward, 25  Q.B.D.  412). 

A.,  a  mine  owner,  is  charged,  under 
the  Cruelty  to  Animals  Act,  1849, 
with  working  a  horse,  while  in  an  unfit 
state,  in  a  mine.  The  horse  had  been 
so  worked  by  one  of  the  miners,  both 
A.  and  his  manager  being  ignorant 
of  the  fact.  A.  is  not  liable  (Small  v. 
Warr,  47  J.P.  20;  Greenwood  v. 
Backhouse,  20  Cox,  196).     So,  wbe]:^ 
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A.y  a  publican,  is  charged  under  the 
Licensing  Act,  1874,  with  selling  drink 
to  an  intoxicated  person.  The  drink 
had  been  sold  by  A/s  barman  when 
in  charge  of  the  bar.  A.  is  liable 
(Comrs.  of  Police  v.  Cartman,  1896,  1 
Q.B.  665).  So  as  to  permitting 
drunkenness  (Worth  v.  Brown,  62 
J.  P.  658),  or  gambling,  by  a  potman 
in  charge  at  the  time  (Bond  v.  Evans, 
21  Q.B.D.  249).  So  where  A.  left  a 
manager,  and  the  manager  left  the 
"  Boots  "  in  charge,  who  suffered  the 
gambling  (Crabtree  v.  Hole,  43  J. P. 
799).  In  Worth  v.  Brown,  supra, 
statements  in  the  presence  of  the 
barmaid  by  the  police  and  others 
were  received  to  show  her  knowledge 
of  the  guest's  condition,  and  so  to 
affect  the  master. 


Inadmissible. 

A.,  a  surveyor  of  roads,  was  charged 
with  leaving  stones  on  a  highway 
whereby  an  accident  was  causea,  A.*8 
carter  having  left  them  there  without 
A.'s  knowledge  (Hardcastle  v.  Bielby, 
1892,  1  Q.B.  709). 

A.,  a  club  proprietor,  is  charged 
with  selling  spirits  to  persons  not 
members  of  the  club.  They  had 
been  wrongfully  supplied,  against 
A.*8  orders,  by  the  steward.  A.  is 
not  liable,  as  the  only  sales  authorised 
were  those  to  members  (Newman  v. 
Jones,  17  Q.B.D.  132).  So,  aa  to  per- 
mitting drunkenness  (Somerset  v. 
Wade,  1894,  1  Q.B.  574),  knowingly 
selling  intoxicants  to  children  (Emary 
V.  Nolloth,  20  Cox,  507),  suffering 
gambling  (Somerset  v.  Hart,  12  Q.B.D. 
360),  by  a  potman  not  in  charge  at 
the  time.  As  to  sales  at  an  unlicensed 
place  see  Boyle  v.  Smith,  22  T.L.R. 
200). 

A,  is  charged  under  statute  with 
negligently  using  a  furnace  so  as  to 
emit  smoke.  Neither  A.  nor  his 
foreman  had  been  negligent,  but  the 
smoke  was  caused  bv  A.  s  stoker,  who 
had  improperly  lighted  the  furnace. 
A.  is  not  liable  criminally,  though  he 
might  have  been  civilly  (Chisholm  r. 
Doulton,  22  Q.B.D.  736). 


Proof  of  Agency  and  Avihority, 


(6)  The  question  being  whether  A. 
had  authorised  B.  to  sign  a  policy 
of  marine  insurance  for  him ; — evi- 
dence that  a  witness  had  frequently 
seen  B.  sign  similar  policies  for  A., 
though  he  did  not  know  of  any  special 
authority  in  the  case  in  question,  held 
sufficient  (Neal  v.  Irving,  1  Esp.  61  ; 
Watkins  v.  Vince,  2  Stark.  368).  So, 
where  B.,  as  a  witness,  stated  that  he 
was  authorised  to  sign  for  A.  by  a 
power  of  att'Ome3%  and  that  the  latter 
had  habitually  paid  losses  on  policies 
signed  by  him, — this  was  held  suffi- 
cient as  iigainst  A.,  without  ])roducing 
the  power  (Haughton  v.  Ewbank,  4 
Camp.  8H ;  BrockJebfluk  *'•  Sugrue,  5 
a  &  p.  21  ;  cp.  post^  g2-3). 


^^&^^T\^i.      ^^^^ther  A.  had 


'  bia  \  fK^^ntiol  clerk. 


(6)  The  question  being  whether  A. 
had  authorised  B.  to  sign  a  policy  of 
marine  insurance  for  him  ; — evidence 
that  a  witness  had  seen  B.  sign  other 
policies  for  A.,  but  knew  of  no  general 
or  special  authority  to  sign,  nor  of 
A.'s  having  paid  any  loss  on  such 
iK)licies,  held  insufficient  (Courteen  t;. 
Touse,  1  Camp.  43,  note). 

The  question  being  whether  A.,  a 
stockbroker,  authorised  B.,  his  clerk, 
to  make  contracts  with,  or  bind  A. 
to  accept  orders  from,  B.*s  client«  ; — 
the  fact  that  B.  was  authorised  to 
receive  such  orders  and  that  A.  ac- 
cepted payments  therefor,  made 
through  B.,  are  no  proof  (Spooner  v. 
Browning,  1898,  1  Q.B.  528,  C.A.). 
Nor  is  a  principaFs  authority  to  a 
broker  to  effect  a  policy  any  authority 
to  the  latter  to  caned  it  Xenos  v, 
Wickham,  L.R.  2  H.L.  296). 

The  question  being  whether  A. 
authorised  B.  to  aocepi  a  certain  bill 
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Admiwible. 

to  indorse  a  certain  bill  of  exchange 
for  him ; — evidence  that  B.  was  in 
the  habit  of  draunng  cheques  for  A. ; 
and  that  in  one  case  A.  had  authorised 
him  to  indorse  a  bill,  and  in  two  others 
had  received  money  obtained  by  bills 
indorsed  by  B.,  is  admissible  as  show- 
ing a  general  authority  to  indorse  in 

B.  (Prescott  v.  Flinn,  9  Bing.  19  ;  see 
£dwards  v.  Stokes,  Times,  April  5, 
1897). 

To  prove  that  B.  acted  as  asent  for 
an  insurance  company  in  fraudulently 
obtaining   a   certain   premium   from 

C.  ; — the  fact  that  B.  ootained  similar 
premiums  from  other  persons  to  the 
company's  knowledge  and  for  its 
benefit  is  admissible  (Blake  v.  Albion 
Life  Ass.  Soc.,  4  C.P.D.  94 ;  post,  83, 
147). 


A.  sues  B .,  a  shipowner,  for  the  negli- 
gence of  C.  while  in  charge  of  B.  's  ship. 
The  fact  of  A.'s  ownership  of  the  ship 
(proved  by  the  register,  post,  chap. 
XXX.)  is  presumptive  evidence  that 
those  in  charge  were  the  servants  of 
the  owner  (Hibbs  v.  Ross,  L.R.  1  Q.B. 
«'>34) ;  so  of  a  tug-boat  (Joyce  v. 
Capel,  8  C.  &  P.  370),  or  cab  (King 
r.  London  Cab  Co.,  23  Q.B.D.  281). 


A.  sues  B.  for  breach  of  trust  com- 
mitted twenty  years  aso.  To  prove 
A.'8  knowledge  of  the  breach  at  the 
time,  bills  of  costs  furnished  by  B.'s 
solicitor  to  B.  in  connection  there- 
with, stating  that  the  writer  had  seen 
A.  on  some  of  the  matters,  which  bills 
were  afterwards  paid  by  B.  and  al- 
lowed by  A.  ill  accounts  between  him 
and  B., — held  admissible  against  A. 
(Bright  V.  Legerton,  2  De  G.  F.  &  J. 
606;  post,  94.  Cp,  Shrewsbury  v. 
Blount,  2  M.  &  G.  475  cited  post,  136). 


Inadmissible, 

of  exchange  for  him  ; — the  facts  that 
( 1 )  A.  had  admitted  his  liability  on  a 
previous  bill  accepted  by  B.  (Llewellyn 
V,  Winckworth,  13  M.  &  W.  698) ;  (2) 
had  admitted  that  he  was  in  the  habit 
of  indorsing  bills  accepted  by  B.  (Cash 
V,  Taylor,  8  L.J.K.B.,  O.S.,  262) ;  and 
(3)  had  paid  a  previous  bill  on  which 
his  name  had  been  forged  by  B. 
(Morris  v.  Bethell,  L.R.  4  CP.  705  ; 
id.  6  C.P.  47  ;  and  see  McKenzie  v. 
British  Linen  Co.,  6  App.  Cas.  82), 
are  not  admissible  as  evidence  of  a 
general  authority  in  B.  to  accept, 
though  cUiter  to  confirm  such  an  au- 
thority if  otherwise  proved  (Lewellyn 
V.  Winckworth,  sup).  The  fact 
that  B.  had  on  former  occasions 
forged  letters  from  A.  to  different 
persons  purporting  to  authorise  B. 
to  accept  bills  for  A.,  is  not  admissible 
to  disprove  B.'s  authority  to  accept 
in  the  case  in  question  (Prescott  v. 
Flinn,  sup  ;  post,  143,  147). 

A.  sues  B.  for  trover  of  A.*8  goods. 
The  facts  that  C.  came  with  a  cart 
having  B.*s  name  on  it  and  took  away 
the  goods  saying  B.,  his  master,  had 
ordered  them,  is  no  evidence  against 
B.  of  C.'s  authority  (Everest  v.  Wood, 
1  C.  &  P.  76  ;  post,  205).  So,  owner- 
ship of  a  carriage  (Powell  v.  M*Glynn, 
post,  215),  or  traction-engine  bearing 
the  owner's  name  (Smith  v.  Bailey, 
1891,  2  Q.B.  403),  is  not  evidence 
that  the  driver  is  the  servant  of  the 
owner. 

A.  sues  B.  for  breach  of  trust  com- 
mitted twenty  years  before.  To 
show  that  A.  knew  of  this  at  the  time, 
B.  tenders  a  letter  by  C,  a  deceased 
solicitor,  purporting  to  be  written  on 
A.'8  behalf  to  D.,  discussing  A.'s 
claim.  Proof  was  given  of  C.'s  hand- 
writing, that  he  was  then  in  practice, 
and  that  the  letter  was  produced 
from  D.'s  custody.  Held  inadmissible 
against  A.  (Bright  v.  Legerton,  oppo- 
site), 

A.  is  indicted  for  falsely  pretending 
to  have  lost  luggage  on  a  railway. 
It  was  proved  that  A.'s  solicitor  had 
written  the  letter  making  the  claim 
"  in  consequence  of  an  interview  he 
had  with  A."  The  letter  is  not  ad- 
missible against  A.  A  liter  if  the 
letter  had  been  written  **  in  pursuance 
of  instructions  received  from  A."  ; 
or  if  the  proceedings  had  been  civil 
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Inadmissible. 

(R.  V.  Downer,  14  Cox,  486).  So,  a 
letter  written  by  the  solicitor  on 
merely  general  instructions  from  A. 
was  rejected  (R.  v.  Joyce,  119  Sess. 
Pap.  C.C.C.,  p.  296 ;  see  admissions  by 
solicitors,  po^,230).  And,  the  fact  that 
the  prosecutor's  agent  had  offered  a 
bribe  to  a  witness  is  not  evidence  for 
the  prisoner,  such  an  act  not  being 
within  the  scope  of  the  agent's  autho- 
rity (Queen's  case,  2  B.&  B.at  306-309; 
alUer  where  the  prisoner's  connivance 
is  proved,  Moriarty  v.  L.C.  &  D.  Ry., 
post,  116). 


Partnership. 


(c)  A.  and  B.  enter  into  a  partner- 
ship as  traders.  A  ,  in  order  to  pay  a 
private  debt  of  his  own,  accepts  a 
bill  in  the  name  of  the  firm.  B.  is 
liable,  as  the  acceptance  of  bills  is  an 
act  within  the  usual  course  of  business 
of  a  trading  partnership  (Lindley, 
Partnership,  169). 

A.  and  B.  ore  partners  as  grain 
merchants.  It  being  within  the  ordi- 
nary course  of  business  for  the  firm, 
by  legitimate  means,  to  obtain  in- 
formation OS  to  contracts  and  tenders 
made  by  competing  firms  with  brewers, 
A.,  by  illegitimately  bribing  a  com- 
])etitor's  clerk,  obtains  such  informa- 
tion. B.  is  liable  (Hamlyn  v.  Hous- 
ton, 1903,  1  K.B.  81,  O.A.). 

Corporattmi. 

(d)  The  directors  of  a  company, 
having  power  to  borrow  money  with 
the  consent  of  an  extraordinary 
general  meeting  of  the  shareholders, 
borrow  money  on  debentures  without 
calling  a  general  meeting.  The  com- 
pany is  bound,  for  the  act,  though 
irregular,  is  intra  vires  (Agar  v.  The 
Athenaeum  Life  Assurance  Society, 
3  C.B.N.S.  725). 

A.,  the  general  manager  of  a  rail- 
way company,  orders  medical  atten- 
dance for  a  porter  injured  in  the 
company's  service.  The  company  is 
liable,  as  the  act  is  within  A's  im- 

Elied  authority  (Walker  v.  G.W.Ry., 
.R.  2  Er.  22H) ;  aliter  as  to  a  station- 
master  (Cox  V.  Afidland  Counties  Ry. 
Co..  3  Ex.  26SI 


(c)  A.  and  B.  enter  into  partnership 
as  solicitors.  A.,  unknown  to  B.  but 
in  order  to  pay  a  partnership  debt, 
accepts  a  bill  in  the  name  of  the  firm. 
B.  is  not  liable  on  the  bill,  as  such  an 
act  is  not  within  the  usual  course  of 
a  solicitor's  business  (Hedleyr.  Bain- 
bridge,  3  Q.B.  316;  Garland  v. 
Jacomb,  L.R.  8  Ex.  216).  So,  also,  as 
to  auctioneers  (Wheatley  v.  Smithers, 
1906,  2K.B.  321). 


Company. 

(d)  The  objects  of  a  company  being 
"  to  contract  to  supply  materials  for 
making  railways,"  a  contract  by  the 
directors  to  construct  a  railway  is 
ultra  vires,  and  does  not  bind  the  com- 
pany (Ashbury  Railway  Carriage  Co. 
'v.  Riche,  L.R.  7  H.L.  653). 


A.,  the  manager  abroad  of  a  London 
company  dealing  in  tinned  provisions, 
contracts  with  B.  to  supply  tongues 
for  tinning.  B.  having  refused  to 
supply  the  tongues  unless  guaranteed 
by  C.,  C.  guarantees  B.  upon  receiving 
from  A.,  as  indemnity,  a  promissory 
note  signed  by  A.  on  behalf  of  the 
company. — The  company  is  not  liable 
on  the  note,  the  matter  not  being  one 
ordinarily  necessary  for  the  conduct 
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A.,  as  agent  of  an  insurance  com- 
pany, induces  B.  to  insure  his  life  by 
falsely  promising  to  get  him  a  loan 
on  the  security  of  his  policy.  The 
company  knows  of  the  promise  and 
receives  the  premium.  The  company 
is  liable  to  return  the  money  so  ob- 
tained (Blake  v.  Albion  Life  Assurance 
Society,  4  C.P.D.  94).  So,  where  A. 
induced  B.,  an  ignorant  man,  unable 
to  write,  and  who  had  only  one  eye, 
to  falsely  state  that  he  had  no  physical 
infirmity,  A/s  knowledge  was  held 
to  render  the  company  liable  under  an 
accident  policy  (Bawdon  v.  ]>ondon, 
&c.,  Ins.  Co.,  1892,  2  Q.B.  534  ;  Hough 
V.  Guardian  Co.,  18  T.L.R.  273 ;  ep. 
British  Co.  v,  Cunliffe,  id.  502). 
Generally,  however,  a  false  statement, 
forming  the  basis  of  the  policy,  will 
avoid  it,  whether  the  agent  knew  or 
not  (Uall  V.  British  Assce.,  Times, 
Jan.  26,  1901,  C  A. ;  Levy  v  Scottish 
Co.,  17  T.L.R.  229;  Biggar  v.  Rock 
Co.,  1902,  1  K.B.  516;  cp.  Harse  v. 
Pearl  Co.,  1904,  1  K.B.  558). 

A.,  the  driver  of  an  omnibus,  has 
printed  orders  not  to  race.  In  viola- 
tion of  these  and  to  prevent  a  rival 
bus  from  passing  him,  ho  does  race, 
thereby  upsetting  the  latter.  The 
bus  owners  are  liable,  the  act  being 
done  in  their  supposed  interest 
(Lirapus  V.  Lond.  Gen.  Cm.  Co.,  1 
H.  &  C.  626).  So,  whore  a  driver 
improperly  left  a  vehicle  in  charge  of 
a  boy,  who  caused  the  accident,  for  the 
driver's  negligence  was  the  effective 
cause  thereof  (Engelhardt  v.  Farrant, 
75  L.T.  617  ;  Abraham  v.  Bullock,  86 
L.T.  796). 

The  directors  of  a  gas  company  are 
criminally  charged  at  common  law 
with  causing  a  nuisance  by  polluting 
a  river  with  gas-refuse.  The  nuisance 
arose  through  the  negligence  of  their 
superintendent  and  engineer,  who 
had,  unknown  to  the  directors,  ex- 
ceeded their  instructions.  The  direc- 
tors are  liable  (R.  v.  Medley,  6  C.  & 
P.  292 ;  and  see  for  a  similar  case  R. 
r.  Stephens,  L.R.  1  Q.B.  702,  in  which 
it  was  held  that  the  rule  was  the  same 
as  in  civil  casei?). 


Inadmissible. 

of  the  business  {Re  Cunningham,  36 
Ch.  D.  632). 

A.,  the  secretary  of  a  company, 
induces  B.,  imknown  to  the  directors, 
to  take  shares  in  the  company  by 
falsely  promising  him  the  post  of 
solicitor :  the  company  is  not  liable, 
as  this  is  outside  the  scope  of  A.*s 
duties  (Newlands  v.  National  Assocn., 
64  L.J.Q.B.  428).  So,  as  to  a  false 
statement  that  the  company  had  in 
hand  certain  moneys  charged  to  H. 
(Bamett  v.  S.  Lond.  Tram.  Co.,  18 
Q.B.D.  815) ;  or  that  certificates  of 
shares  hod  been  lodged  with  the 
transfer,  for  he  has  no  authority  unless 
they  are  lodged  (Whitechurch  r. 
Cavanagh,  1902,  A.C.  117).  So  where 
although  specially  authorised  to  an- 
swer inquiries  as  to  its  property,  A. 
falsely  represents  the  state  of  the 
Company's  stocks  for  his  oum  ends 
(British  Mutual  Bank  v.  Chornwood 
Ry.,  18  Q.B.D.  714;  aliter  if  for  the 
purposes  of  the  company).  [Cp. 
JSstoppel,  poA/,chap.  xlviii.] 

A.,  a  bus  driver,  having  a  private 
quarrel  with  a  tram  conductor  strikes 
at  the  latter  while  he  is  on  the  bus 
steps,  thereby  injuring  a  passenger. 
The  bus  owners  are  not  liable,  as  the 
act  is  not  done  for  their  benefit. 
Aliter,  if  the  blow  had  been  struck 
in  order  to  dislodge  the  conductor 
and  free  the  bus  (Ward  r.  Lond.  G.  O. 
Co.,  42  L.J.C.P.  265).  Nor  is  the 
company  liable  if  the  driver,  contrary 
to  the  printed  rules,  permits  a  pas- 
senger to  stand  on  the  front  platform 
who  thereby  sustains  injury  (Byrne 
V.  Londonderry  Tram  Co.,  35  Ir. 
L.T.R.  205  ;  (Uiter  if  it  had  been  the 
common  practice  for  passengers  to 
neglect  the  printed  rules,  fVeel  v. 
Bury  Tram  Co.,  post,  108) ;  nor  if 
an  accident  occurs  when,  at  the  end 
of  one  journey  and  to  prepare  for  the 
next,  the  conductor  is  driving  insl>ead 
of  the  driver,  for  that  is  not  within 
the  former's  duties  (Beard  v.  Lond. 
G.  0.  Co.,  1900,  2  Q.B.  530).  See  also 
Sanderson  v.  Collins,  1904,  1  K.B. 
628,  and  Cheshire  u  Bailey,  1005,  1 
K.B.  237. 
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Conspiracy. 


Admissible. 


Inadmissible. 


(c)  A.  and  B.  are  indicted  in  Mid- 
dlesex for  a  conspiracy  to  destroy 
property.  After  proof  of  acts  done 
in  Middlesex  by  both  the  conspirators, 
acts  done  by  either  of  them  in  Surrey 
in  execution  of  the  conspiracy  are 
admissible  against  each  (see  R.  v. 
Gordon,  21  How.  St.  Tr.  535 ;  R.  v. 
Bowes,  cited,  4  East,  p.  171  ;  R.  r. 
Quinn,33Ir.  L.T.R.  154). 

A.  and  B.  conspire  to  assault  C. 
with  their  fists.  In  the  struggle  C.  is 
killed  by  a  blow  from  B.  A.  and  B. 
are  eacn  criminally  responsible  for 
C.'s  death  (R.  v.  Caton,  12  Cox,  624  ; 
cp.  R.  V.  Jackson,  7  id.  357). 

A.  and  his  wife  and  servants  are 
charjijed  with  conspiring  to  ruin  B., 
another  cardmaker.  Evidence  that 
the  defendants  separately  bribed  the 
apprentices  to  adulterate  his  card 
paste  is  admissible  against  each, 
though  no  communication  between 
them  is  proved ;  the  fact  that  they 
all  belonged  to  the  same  family  and 
trade  being  evidence  of  the  con- 
spiracy (R.  V.  Cope,  1  Str.  144).  So 
the  fact  that  they  pursued  the  same 
object  by  the  same  means  is  evidence 
of  combination  (R.  v.  Murphy,  infra) ; 
or  that  the  acts  could  not,  in  the 
ordinary  coim^e  of  the  defendant's 
business,  have  been  done  without 
their  mutual  co-operation  (R.  v. 
Tibbitts,  1902,  I  K.B.  77,  90). 

A.  joins  a  conspiracy  on  a  certain 
day  ; — evidence  of  a  meeting  of  his 
co-defendants  on  previous  days  and 
of  directions  then  given  by  some  of 
them  to  others  as  to  where  they  were 
to  go  and  for  what  purpose,  is  ad- 
missible against  A.   (R.   v.   Frost,   9 
C.  &  P.  129  ;  t.f.,  to  show  the  character 
of   the   conspiracy',   though   not  A.*s 
participation  therein,  R.  r.  Dwyer;  24 
Ir.  L.'TR.  111).     So,  evidence  having 
been   given   that   in   pursuance  of  a 
conspiracy,   armed  men   were  to  as- 
semble  on  n  certain  night  in  different 
parts   of  London*    t^^   ^^^   ^^^^   * 
number  of  arm^A  jnen  did  so  assemble 
A9  admJsajh]e   x^ithont  otherwise  con- 
p^jtinfr  tbeni  Zu  the  conspiracv  (R. 

A.  ra  hank^').  ^  B  his  (  brother- 


(e)  A.  and  B.  are  indicted  in 
England  for  a  conspiracy  to  commit 
a  felony.  The  only  evidence  of  the 
conspiracy  consists  of  acts  done  by 
A.  in  Scotland,  and  letters  written 
by  him  to  B.  in  England  inciting  B. 
to  commit  the  crime,  but  which 
letters  B.  did  not  answer  or  assent 
to.  The  acts  and  letters  are  not  ad- 
missible against  either  A.  or  B.  (R. 
V.  Boulton,  12  Cox,  87). 

A.  and  B.  conspire  to  assault  C 
with  their  fists.  In  the  struggle  B. 
catches  up  a  deadly  weapon  and  kills 
C. — A.  is  not  responsible  for  B.'s  act, 
as  it  was  not  done  in  furtherance  of 
the  common  design  (R.  v.  Caton, 
opposite). 

The  officials  of  a  Miners'  Associa- 
tion are  charged  with  conspiring 
amongst  themselves,  and  also  with  the 
plaintiff's  workmen,  to  induce  the 
latter  to  break  their  contracts.  Evi- 
dence having  been  given  that  on  a 
certain  morning  only  two  worknxen 
signed  on  to  begin  work,  the  majority 
refusing, — declarations  bv  these  two 
when  signing  on  were  tendered  as  acts 
and  statements  in  pursuance  of  the 
conspiracy.  Held  inadmissible — ( I ) 
only  acts,  and  not  statements,  by  the 
men  being  admissible  ;  (2)  the  state- 
ments not  being  made  by,  or  to,  any  of 
the  defendants  (Denaby  Collieries  v. 
Yorkshire  Miners'  Assocn.,  Times, 
Jany.  30,  1904.  Sed  qu.  ;  and  one  of 
the  issues  was  whether  those  who 
signed  on  were  willing,  or  intended, 
to  return  to  work  when  so  signing). 
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Admidsible. 

in-law  and  manager)  are  jointly  in- 
dicted,— A.  for  fraudulently  trans- 
ferring his  business  to  B.  in  August, 
and  B.  for  aiding  and  abetting  A. : 
(1)  representations  made  in  the  pre- 
vious May  to  a  creditor  by  A.  that 
'^  he  could  sell  the  business  for  1000/.," 
whereby  he  induced  the  creditor  to 
supply  goods  which  were  never  paid 
for,  are  evidence  against  B.  ;  (2)  the 
fact  that  B.  i«i  A.'s  relative  and 
manager  is  evidence  that  B.  knew 
that  the  goods,  which  he  took  over 
with  the  business  in  August,  were  not 
paid  for  (R.  t;.  Chappie,  17  Cox,  453 ; 
ep.  paH,  128). 

A.  and  B.,  employees  at  the  Custom 
House,  are  charged  with  conspiring 
to  pajss  goods  through  the  Custom 
House  without  paying  fidl  duty. — 
False  entries  made  in  the  books  for 
the  purpose  of  carrying  out  the  fraud 
by  A.  are  admissible  against  B.  [R. 
V.  Blake,  6  Q.B.  126.  As  to  what 
acts  and  declarations  are  admissible 
as  parts  of  the  transaction  in  a  sedi- 
tious conspiracy,  see  R.  v.  Hunt,  ante, 
64.] 

A.  and  B.  are  charged  with  con- 
spiracy to  defraud  C.  by  a  deed  which 
falsely  represented  that  A.  owned 
certain  property.  B.*8  defence  is 
that  he  honestly  believed  the  repre- 
sentation, but  was  duped  by  A. 
Letters  between  A.  and  6.  (not  com- 
municated to  C.)  prior  to  the  execu- 
tion of  the  deed,  in  which  A.  made 
similar  representations  to  B.,  held 
admissible,  under  the  peculiar  cir- 
cumstances, far  B.,  and  as  part  of  the 
correspondence  had  been  put  in 
agairui  him  (R.  r.  Whitehead,  cited 
post,  136). 

A.  and  B.  are  charged  Mrith  con- 
spiring to  annoy  C,  a  broker,  who 
had  distrained  for  church-rates; — 
evidence  that  A.  in  the  presence  of 
B.  excited  several  persons  at  a  public 
meeting  to  go  riotously  to  C.*s  house, 
and  that  such  persons  did  so  go,  is 
admissible  against  A.  and  B.,  though 
neither  of  them  went  to  C.*s  house 
(R.  V.  Murphy,  8  C.  &  P.  297,  311). 

A.  and  B.  are  indicted  for  con- 
spiracy. A  letter  written  by  A.  to 
B.,  but  never  received  by  B.,  in  which 
A.  described  the  proceedings  which 
had  already  been  taken  as  an  en- 
couragement to_B.  to  proceed  in  the 


Inadmissible. 


A.  and  B,,  employees  at  the  Custom 
House,  are  charged  with  conspiring 
to  pass  goods  through  the  Custom 
House  without  paying  full  duty. — 
An  entry  made  by  A.  on  the  counter- 
foil of  his  own  cheque-book  showing 
how  he  had  shared  the  proceeds  of 
the  transaction  with  B.  is  not  ad- 
missible against  the  latter,  not  being 
in  furtherance  of  the  common  plot 
(R.  V.  Blake,  supra). 

A.  and  B.  are  charged  with  con- 
spiracy to  defraud  C.  by  falsely  pre- 
tending that  A.  owned  certain  pro- 
perty. B.  *s  defence  is  that  he  honestly 
believed  the  representation,  but  was 
duped  by  A.  Letters  between  A. 
and  B.  written  subsequently  to  the 
transaction  and  regarding  it,  held 
inadmissible  for  B.  (R.  v.  Whitehead, 
opposite). 


In  R.  V.  Murphy  {opposite)  evidence 
of  what  one  of  the  persons  who  was 
at  the  meeting  said,  when  he  himself 
was  being  distrained  on  for  church 
rates,  is  not  admissible  against  A, 
or  B. 


A.  and  B.  are  indicted  for  con- 
spiracy. A  letter  written  by  A.  to 
C.  (not  a  member  of  the  conspiracy) 
describing  the  proceedings  already 
taken,  and  enclosing  songs  composed 
by  A.  and  sung   thereat,  is  not  ad- 
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AdmiAeMe. 
era,  is  admissible  agninat  B,   ns 
»ct  done   in  furthcrnnce   of  the 
n  plot  (B.  f.  Hiirdy,  24  How. 
St.  Tr.  <73-477). 

A.  and  B.  are  charged  with  con- 
Bpiring  to  murdei  an  infnnl;  of  which 
B.  waa  then  pregniuit ; — A.  «Ti(ca 
an  in(^riminating  letter  at  4  P.M.  the 
day  before  the  birth,  which  letter 
IB  inlcTcepUd  and  dovpt  roachna  B. 
The  child  won  horn  at  1  i.u.  the  next 
day,  before  the  letter  would  in  the 
ordinarj'  course  reach  B.  Held,  in 
the  absence  of  anything  to  counteract 
the  letter,  the  jury  might  fiod  that 
A.'s  act  contitfuofl  until  the  letter 
was  delivered  at  B.'pt  houno  ;  and  (1) 
that  if  it  had  rcarhod  B.,  A.  might 
have  been  convicted  of  inciting  B. 
to  commit  murder;  but  thiit  (3)  as 
it  did  not  reach  B.,  either  A.  or  B. 
might  be  convicted  of  the  attempt 
(R.  V.  Banks,  12  Cox,  393). 

So,  where  A.  wrote  letters  to  B. 
inciting  him  to  murder  C,  which 
letters  were  intercepted  and  never 
rpnched  B. ;— A.  was  held  guilty  of 
tlie  attempt,  though  not  of  the  incite- 
ment (B.  V.  KrauBp,  l«  T  L.R.  23H  ; 
R.  V.  Foi,  IB  W.R  109;  B  v.  BanB- 
ford,  13  Coi,  9  ;  and  cp.  R  v  Cooj)ft, 
j)oet,  162). 

A,  is  charged  with  the  murder  of 
B.,  resulting  from  an  abortion  which 

A.  and  B.  conapiccd  to  procure  on 
July  22  ;— evidence  by  a  doctor  that 

B.  eailed  on  him  in  June  and  asked 
him  (or  a  remedy  for  her  condition, 
in  admissible  againet  A.  an  an  act  in 
furtherance  of  the  common  purpose 
(R.  II.  Wark,  33  L.  Jo.  615,  ptr  Philli- 
morc.  J.). 

A.  is  charged  with  the 

R.  in  pursuance  of  a  ( 

both  to  take  poison,     A 

A.  that  they  so  conspired  is  i 

to   prove  the  agrepinent ; 

and  declarations  by  B,  win 
thu  pojnon  to  carrv  out  tht 
aiflo  admissible  acainat  A 
Jesaop.   16  Cox,  204). 


3  murder  of 

US  piracy  for 

•   aion  by 


Iiiadnii«'ib!e. 
miiuible  against  B,,  not  being  a  tran- 
saction in  support  o[  the  conspiracy 
(R.  1',  Hardy,  24  How.  St.  Tr.  451- 
453).— A  conversation  held  by  D.  and 
E.,  two  other  members  of  the  con- 
spiracy, on  their  return  from  a  meet- 
ing of  the  conapiratora,  and  about  an 
hour  after  the  meeting,  it  also  inad- 
missible against  A,  and  B.  {R-  r- 
O'Conncll,  1  Coi.  403)-  So,  a  conver- 
aation  held  by  A.  with  a  witness  who 
was  not  a  conspirator,  in  which  A. 
eipressed  himself  as  o])poscd  to  co- 


raling 


.   the 


in    A:»    fax-ooT    (R.    c. 

O'Donnell 

7  St.  Tr.   N-S.  650-652  ; 

aliler   as 

held   with 

a   fellow   conspirator,    id.; 

and  see  R 

V.  Whitehead,  jxjrf,  136). 

In  R.  V.  Wark  [opjKuiite.)  the  doctor 
waa  not  allowed  to  state  any  narra- 
tive related  to  him  by  B.  except  such 

the  request  [(p.  R.  v.  Gloster,  Ac, 
tml'-,  68).  So.  a  diary  kept  by  B., 
incriminating  A.,  and  a  letter  intended 
for,  but  not  sent  to,  him,  both  written 
o/*er  the  abortion,  were  rejected  as 
not  in  furtherance  of  the  c 
purpose. 
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CHAPTER  VIII. 

FACTS  RELEVANT  TO  PROVE  THE  MAIN  FACT, 

FACTS  LOGICALLT  PBOBATIVE.  (a)— Facts,  whether  previou.<i, 
subsequent  or  oonteraporaneous,  which  render  the  existence  or  non- 
existence of  any  fact  in  issue  or  relevant  fact  logically  probable,  are 
in  general  admissible,  e.g.^  those  which  are  only  or  chiefly  consistent 
with  its  existence,  and  in  disproof  those  which  are  inconsistent  or  show 
it  to  have  been  impossible  (ante,  39-41).  Such  facts  may  themselves 
generally  be  proved  by  direct  or  circumstantial  evidence. 

Statements. — It  is  sometimes  said  that  statements  which  have 
a  logical  bearing  on  the  issue  are  as  admissible  as  any  other  relevant 
facts,  provided  that  they  be  not  tendered  to  prove  the  Pruth  of  their 
contents,  i.0.,  that  they  do  not  fall  under  the  ban  of  hearsay  (ante,  48). 
This,  however,  is  by  no  means  the  case.  The  fear  of  misuse  by  the 
jury  has  always  caused  the  admission  of  statements  of  both  sorts,  i.e., 
of  hearsay  whether  in  its  wide  or  narrow  sense  {post^  ^01),  to  be 
jealously  guarded,  so  that  even  where  tendered  not  testimonially, 
but  merely  circumstantially,  they  are  still  often  excluded,  unless 
fulfilling  other  requirements  besides  that  of  mere  logical  relevancy. 
Thus  declarations  not  complying  with  the  rules  as  to  re^  gesta  {ante 
48-49),  complaints  {post,  96),  ancient  possession  {post,  95),  corro 
boration  of  witnesses  {post,  chap,  xli.),  or  refreshing  memory  {id.), 
respectively,  will  be  rejected,  even  though  logically  relevant,  and 
even  though  tendered  otherwise  than  to  prove  the  truth  of  their  con- 
tents. So,  also,  declarations  contradicting  entries  made  in  the  course 
of  duty  (Stapylton  v,  Clough,  post,  254),  or  impeaching  an  attesting 
witness's  signature  (Stobart  v.  Dryden,  id.).  And  see  R.  v,  Shippey, 
pos^  122,  and  Shrewsbury  v.  Blount,  and  K.  v. Whitehead,  post,  136. 

C0XJB8E  OF  BXJSIN£8S.(5)— To  prove  that  an  act  has  been  done, 
it  is  admissible  to  prove  any  general  course  of  business  or  office, 
whether  public  or  private,  according  to  which  it  would  ordinarily  have 
been  done ;  there  being  a  probability  that  the  general  course  will  be 
followed  in  the  particular  case. 

[Tay.  88.  179-183;  Best,  8.403;  Ros.  N.P.43;  Steph.art.  13  ;  as 
to  course  of  business  to  explain  documents,  see  j^o^^,  chap,  xlvi.] 

Posting. — This  probabDity  is  especially  strong  in  the  case  of 
public  offices,  e.g,j  the  Post  Office,  as  to  which,  under  several  statutes, 
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such  proof  is  rendered  conclusive  if  the  letter  be  registered,  and,  in 
some  cases,  even  where  not  so  (see,  for  a  list  of  these  Acts,  Tay.  s.  180). 
Moreover,  when  it  is  within  the  contemplation  of  the  parties  that  the 
post  may  be  used,  a  contract  is  complete  when  the  acceptance  is  posted 
(Henthornt?.  Eraser,  1892,2Ch.27,  0. A. ;  Bruner r.  Moore,  1904, 1  Ch. 
305),  and  the  same  rule  has  been  applied  to  a  letter  constituting  a 
breach  of  contract  (Holland  v.  Bennett,  1902,  1  K.B.  867),  or  an 
assignment  of  property  (Alexander  v.  Steinhardt,  1903,  2  K.B.  208 ; 
though  see  20  Law  Q.  Rev.  8). 

CUSTOM  AND  USAGE. (c) — Usage  is  admissible  to  annex  un- 
expressed incidents  (provided  they  are  not  inconsistent  with  those 
which  are  expressed),  to  oral  or  written  contracts,  grants,  or  wills  ;  it 
being  presumed  that  the  parties  have  not  intended  to  express  the 
whole  of  their  meaning  in  words,  but  tacitly  to  adopt  the  usages  of 
the  particular  market  or  place  (Hutton  v.  Warren,  1  M.  <b  W.  466  ; 
Dashwood  v,  Magniac,  1891,  3  Ch.306  ;  when  unexpressed  incidents 
are  annexed  by  virtue  of  the  general  law  or  law  merchant,  they  will 
be  judicially  noticed  without  proof). 

[Tay.  ss.  1168-1192;  Ros.  N.P.  21-27  ;  Wigglesworth  ».  Dallison, 
1  Smith  L.C.,10th  ed.,528.] 

This  rule  is  not  confined  to  mercantile  transactions,  but  applies  to 
all  others  in  which  established  usages  prevail  (Hutton  v.  Warren,  stip.). 
Independent  matters,  however,  not  in  any  way  incidental  to  a  contract, 
cannot  be  annexed  by  usage  (Phillips  v.  Briai'd,  1  H.(!kN.21  ;  Allen 
V.  Sundius,  1  H.  <fe  C.  123  ;  Trueman  v.  Loder,  11  A.  &  E.  589.) 

Knowledge  of  Usage,  when  material. — A  general  and  notorious 
usage  binds  persons  who  have  contracted  in  ignorance  thereof ;  but  a 
mere  practice  (Womersly  v.  Dally,  26  L.J. Ex.  219  ;  Sweeting  v, 
Pearce,  9  C.B.N.S.  534),  or  a  usage  that  is  unreasonable  or  illegal 
(Harker  v.  Edwards,  57  L.J.Q.B.  147  ;  Blackburn  r.  Mason,  68  L.T. 
510  ;  Perry  v.  Bamet,  15  Q.B.D.  388),  only  binds  those  who  know 
and  assent  to  it ;  and  in  such  cases  the  knowledge  of  an  agent  will 
not  be  imputed  to  the  principal  {id.). 

Proof  of  Usage. — A   business   usage,  as   distinguished   from  a 

common  law  custom,  need  not  be  long  established,  or  strictly  uniform  ; 

it  is  sufficient  if  it  be  reasonably  certain,  and  so  generally  known  and 

acquiesced  in  that  it  may  be  presumed  to  have  formed  an  ingredient 

of  the  contract  (Ghose  v.  Manickchund,  7  Moo.  Ind.  App.  263,  282; 

Plaice  V.  Allcock,  4  F.tkF.1074).      So,  an  agricultural  custom  need 

not  have  existed  from  time  immemorial,   though    it  must  for  a 

reasonable  length   of  time  (Tucker  v.  Linger,  8  App.  Cas.  508; 

Dashwood  v,  Magniac,  sup.).     Such  usages  may  be  proved  either  (1) 

ojr  the  direct  evfj^nce  of  witnesses  (which  must  be  positive  and  not 

^mount    to    ZQ^         opinion,    Lewis  v.  Marshall,  7  M.  &  G.  p.  744  ; 

^'^^s^nLs'  ^'Ve/^i  Oh.  D.  pp.  34,  38),  in    which    case    particular 

oq^^,  ^*  /^    *      ^rrence  or  non-occurrence  will  be  admissible  in 

^^J ^^se""^  ^b  ^^rj0^^}  (^'^'  \  ^o^^ie  r.  Gatliff,  11  C.  &  F.  45)  ;  or 

''^^     /^/^^i^icular  instances  in  which  it  has  been  acted 
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upon  (Steph.  art.  6  ;  Johnstone  v,  Spencer,  ante,  54 ;  Tucker  v.  Linger, 
Mfp.,  where  Jessel,  M.R.,  remarked  that  an  agricultural  custom  must 
be  proved  not  by  what  the  tenants  think  it  is,  but  by  what  was 
publicly  done  throughout  the  district ;  indeed  a  single  instance  has 
been  held  sufficient  to  prove  a  manorial  custom,  He  Chenoweth,  1902, 
2  Ch.  -188, 496)  ;  or  (3)  by  proof  of  similar  customs  in  the  same  or 
analogous  trades  in  other  localities  {post^  144)  ;  or  (4)  when  ancient, 
by,  e,g.,  the  declarations  of  deceased  persons  of  competent  knowledge 
or  other  forms  of  reputation  (posi,  chap.  xxvi.).  When,  however, 
usages  have  been  frequently,  or  at  all  events  more  than  once,  proved 
in  the  superior  Ck)urts,  which  may  be  shown  by  reported  cases,  they 
will  be  judicially  noticed  without  evidence  {ante,  18). 

The  party  against  whom  the  evidence  is  tendered  may,  in  reply, 
show  that  the  usage  does  not  exist;  or  has  not  been  acted  on  in 
particular  instances;  or  was  a  mere  practice,  or  unreasonable,  or 
illegal,  and  that  he  was  ignorant  of  it  {supra)  ;  or  that  it  was  incon- 
sistent with  the  terms  of  the  contract  (merely  that  it  varies  the 
apparent  contract.  Brown  v,  Byrne,  3  E.  ^  B.  703,  or  regulates  the 
mode  of  its  performance  without  changing  its  intrinsic  character, 
Robinson t;.  MoUett,  L.R.7H.L.  802,  886,  is  not  sufficient);  or  was 
expressly  excluded  by  the  parties,  either  in  the  written  contract  itself 
(Brenda  Co.  v.  Green,  17  T.L.R.  30),  or  by  extrinsic  oral  agreement 
{postj  chap,  xlv.)  ;  or  was  impliedly  excluded  by  their  course  of  dealing 
(Bourne  v.  Gatliff,  11  C.<b  F.pp.70-71);  or  was  superseded  by  a  later 
usage  (Moult  r.Halliday,  1898, 1  Q.B.125  ;  Ropner  r.Stoate,92  L.T. 
328,  where  Channell,  J.,  remarked  that  "  contracting  out  of  a  custom 
may  become  so  general  as  to  destroy  the  custom  ;  when  a  custom 
becomes  the  exception  and  not  the  rule,  there  is  no  longer  a  custom'^). 

Evidence  of  usage  is  receivable,  not  only  (1)  to  annex  incidents  to 
contracts  and  wills  {cp,  post,  chap,  xlv.);  but (2)  to  explain  the  meaning 
of  peculiar  or  technical  terms (po^f,  chap,  xlvi.);  (3)  to  furnish  standards 
of  comparisons  on  questions  of  negligence,  &c.  {post,  90-1) ;  as  well  as 
(4)  to  fix  a  party  with  knowledge  or  notice  of  this  subject-matter  of 
the  usage  {post,  128) ;  or  (5)  to  rebut  a  fraudulent  intent  {post,  137). 

PBEVIOUS  AND  SUBSEQUENT  EXISTENCE  OF  FACTS. 
CONTINUANCE,  {d) — States  of  mind,  persons,  or  thing.«,  at  a  given 
time,  may  in  some  cases  be  proved  by  showing  their  previous  or  subse- 
quent existence  in  the  same  state,  there  being  a  probability^that  certain 
conditions  and  relationships  continue.  The  presumption  of  continu- 
ance, however,  will  weaken  with  remoteness  of  time,  and  only  pre- 
vails till  the  contrary  is  shown,  or  a  different  presumption  arises  from 
the  nature  of  the  case.  Moreover,  the  continuance  of  an  unlawful 
condition  will  not  be  presumed  (Price  v,  Worwood,  4H.(&N.  512,  514). 

[Tay.  ss.  196-205 ;  Best,  ss.  405-410 ;  3  Russ.  Cr.  358-359 ;  Whart. 
68.  1284-1296.] 

Previoiis  Existence: — The  presumption  from  previous  existence 
has  been  held  to  apply  to  human  life  [Re  Phene's  Trusts,  5  Ch.  App. 
139  ;  R.  V.  Lumley,  L.R.  1  C.C.R.  196  ;  Re  Connor,  29  L.R.I.  261,  in 


90  THE  LAW  OF  EVIDENCE.  [book  il. 

which  cases  it  was  said  that  though  there  was  no  presumption  of  law 
as  to  the  continuance  of  life,  an  inference  oifact  might  legitimately 
be  drawn  that  a  person  alive  and  in  health  at  a  certain  time  was  alive 
a  short  time  after  ;  while  in  B.  v.  Willshire,  6  Q.B.D.  366,  and  R.  v. 
Jones,  15  Cox,  284,  proof  that  A.  was  alive  in  a  certain  year  was  held 
evidence  that  he  was  alive  respectively  eleven  and  seventeen  years 
later ;  as  to  the  counter  presumption  of  death  from  not  being  heard 
of  for  seven  years,  see  chap,  xlviii.]  ;  inaanit^  (Smith  t^.Tebbitt,  L.R. 
1  P.  &  D.  398 ;  Banks  v.  Goodfellow,  L.R.  5  Q.B.  549,  570)  ;  rdigious 
opinioTis  (Att.-Gen.  v,  Bradlaugh,  1  0.  <&  E.  at  467-469) ;  partnership 
(Brown  V.  Wren,  1895, 1  Q.B.  390) ;  agency  (see  Smout  v,  Ilbery,  10 
M.  &  W.  1)  ;  tenancy  (see  Pickett  v.  Pack  ham,  4  Ch.  App.  190) ;  poe- 
session  of  land  (Magdalen  Coll.  v.  Knotty  per  Fry,  J,,  cited  post,  106); 
domicil  (see  Dicey  on  Domicil)  ;  the  holding  of  a  public  office  (R.  v, 
Budd,  5  Esp.  230  ;  Steward  v.  Dunn,  12  M.  &  W.  655  ;  alii&r  if  the 
office  be  an  annual  one) ;  the  settlement  of  a  pauper  (R.  v.  Tanner,  1 
Esp.  304) ;  as  well  as  to  the  existence  of  a  debt  (Jackson  v.  Irvin,  2 
Camp.  50),  or  custom  (Scales  v.  Key,  11  A.  <k  E.  819) ;  the  stamping 
of  diocuments  {post,  476-7) ;  or  the  driving  of  motor-cars  (Beresford 
V,  St.  Albans,  22  T.L.R.  1).  So,  it  applies,  within  certain  limits, 
to  the  continuance  of  a  m^rriagey  or  of  a  party's  hwivledge  or  ititen- 
tion  where  his  previous  knowledge  or  intention  is  shown  {ante,  52  ; 
post,  130). 

Subsequent  Existence. — The  above  probability  may  also  operate 
retrospectively.  Thus,  the  fact  that  an  adult  person  was  alive  at  a 
given  date  would  be  conclusive  that  he  was  alive  at  a  prior  date.  So, 
proof  of  official  character  at  a  certain  time  is  evidence  of  official 
character  within  a  reasonable  time  before  (Doe  v.  Young,  8  Q.B.  63). 
The  fact  that  a  ship  has,  shortly  after  sailing,  and  without  visible 
cause,  become  unseaworthy,  is  evidence  that  she  was  unseaworthy  at 
the  time  of  sailing  (Pickup  v.  Thames  Ins.  Co.,  3  Q.B.D.  594 ;  Ajum 
V,  Union  Ins.  Co.  1901,  A.C.  362).  And  where  a  title  to  certain  pay- 
ments accrued  in  1833,  proof  that  they  had  been  made  from  1866  to 
1877  was  held  evidence  that  they  had  also  been  made  from  1833  to 
1866  (Sanders  V.  Sanders,  19  Ch.  D.  373 ;  see  also  Bristow  t?.  Cormican, 

3  App.  Cas.  341,  369-70,  where  acts  of  ownership  from  1837  to  1872 
were  held  evidence  of  similar  acts  from  1661  to  1837).  So  a  letter 
received  unsealed  was  inferred  to  have  been  so  posted  (R.  v.  Burdett., 

4  B.  <k  Aid.  95, 124) ;  and  insufficient  distress  on  premises  at  a  certain 
date  has  been  held  some  evidence  of  such  insufficiency  at  a  prior  date 
(Doe  V,  Fuchau,  15  East,  286).  As  to  subsequent  intention  being 
evidence  of  prior  intention,  see  post,  130. 

STANDARDS  OF  COHPABISON.  (e)  Negligence,  ftc— On  ques- 
tions  involving  negligence,  reasonableness,  and  other  qualities  of 
conduct,  when  the  criterion  to  be  adopted  is  not  clear,  the  acts  or 
precautions  proper  to  be  taken  under  the  circumstances,  and  even  the 
general  practice  of  the  community  on  the  subject,  or  in  some  cases, 
of  the  individual  whose  conduct  is  in  question,  are  admissible  as 
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affording  a  standard  by  which  the  conduct  in  question  may  be  gauged. 
As  to  admissibility  of,  and  conformity  to,  rules  and  notices,  see  post, 
108.  To  do  an  act  in  a  customary  manner,  however,  does  not  neces- 
sarily render  it  prudent ;  nor  will  abstention  from  a  voluntary  custom 
render  a  party  liable  for  negligence,  unless  he  has  expressly  or 
impliedly  invited  the  injured  party  to  rely  on  such  custom  (Loader 
V.  London  Bocks  Co.,  65  L.T.  674 ;  Smith  v,  S.E.  Ry.,  1896,  1  Q.B. 
178). 

Previous  accidents,  though  admissible  to  show  that  a  particular 
spot  was  dangerous  (post,  145),  are  not,  as  will  be  seen,  evidence  of 
the  defendant's  negligence  (post,  146);  long  immunity  from  accident, 
however,  whatever  its  weight,  is  usually  allowed  to  be  proved  in  the 
defendant's  favour  (Longmorev.G.W.Ry.  19  C.B.  N.S.  183  ;  Grafter 
V,  Metr.  Ry.,  L.R.  1  C.P.  300 ;  Thomas  v.  G.W.  Collieries,  10  T  L.R. 
244  ;  Hart  v,  L.  &  Y.  Ry.,  post,  108 ;  Handley  r. Wolverhampton  Co., 
Times,  Jan.  16,  IdOS,  post,  109).  As  to  subsequent  precautions  as 
evidence  of  negligence,  see  post,  107.  [Ball,  L.C.  on  Torts,  224-227; 
Whart.  Negligence,  s.  46 ;  and  cp.  Sheen  v,  Bumpstead,  post,  137,  and 
R.  V.  OVonneU, post,  166. 

Handwriting. — When  a  party's  handwriting  is  in  question,  whether 
in  civil  or  criminal  proceedings, — "Comparison  of  the  disputed 
writing  with  any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  bhall  be  permitted  to  be  made  by  witnesses,  and  such 
writings,  and  the  evidence  of  witnesses  respecting  the  same,  may  be 
submitted  to  the  Court  or  jury  as  evidence  of  the  genuineness,  or 
otherwise,  of  the  writing  in  dispute ''  (28  &  29  Yict.  c.  18,  s.  8,  extend- 
ing 17  &  18  Vicfc.  c.  125, 8.  27,  which  is  now  repealed  by  the  St.  Ijaw 
Rev.  Act,  1892).  [Tay.  ss.  1869-79  ;  Best,  ss.  238-48 ;  Roe.  N.P. 
241-3;  Steph.  art.  52.  In  civil  cases,  comparison  of  the  seals  of 
deeds,  and  afterwards  of  handwriting  as  well,  was  permitted  as  early 
as  the  thirteenth  century ;  but  in  criminal  cases,  this  mode  of  proof 
was  not  sanctioned  until  the  end  of  the  eighteenth.  Later  on  and 
down  to  the  statute  of  1854,  the  practice  was  uniformly  disallowed, 
except  as  regards  ancient  documents  or  those  already  in  evidence  in 
the  case.  [Thayer,  Gas.  Ev.  2nd  ed.710  n ;  Wigmore,  Ev.,  ss.  1991-4. 
As  to  proof  of  handwriting  generally,  see  post,  chap,  xlii.] 

Under  this  Act  it  has  been  held  that  both  the  disputed  and  the 
genuine  writings  must  be  produced  in  Court  ( Arbon  v,  Fussell,  3  F.  &  F. 
152  ;  ep.  Lucas  v.  Williams,  ante,  37).  The  comparison  may  include 
the  general  character  of  the  writing ;  the  forms,  or  relative  number 
of  diversified  forms,  of  the  letters ;  the  use  of  capitals,  abbreviations, 
stops,  and  paragraphs  ;  the  mode  of  effecting  erasures,  interlineations, 
and  corrections ;  the  orthography  of  words,  grammatical  construction 
of  sentences,  and  style  of  composition ;  the  use  of  peculiar  expres- 
sions, and  the  fact  of  one  or  more  of  the  documents  being  written  in 
a  feigned  hand  (Tay.s.  1872). 

The  documents  used  for  comparison  need  not  be  relevant  or  admis- 
sible for  any  other  purpose  (Birch  v.  Ridgway,  1  F.  &  F.  270  ;  Cress- 
well  V.  Jackson,  2  F.  &  F.  24 ;  Brookes  v.  Tichborne,  5  Ex.  929,  where, 
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to  prove  the  authorship  of  an  anonymous  letter,  documents  not  con- 
nected with  the  case  were  produced  to  show  that  the  same  peculiarities 
of  spelling  existed  as  in  the  disputed  writing) ;  or  have  been  written 
ante  litem  motam.  And  the  comparison  may  be  made  either  by  wit- 
nesses acquainted  with  the  writing,  or  by  experts,  or,  without  the 
help  of  either,  by  the  jury,  or,  if  there  be  none,  by  the  judge  (Tay. 
s.  1870 ;  Oobbett  v.  Kilminster,  4  F.  «k  F,  490;  though  in  R.  v.  Harvey, 
cited  anUy  4,  Blackburn,  J.,  in  the  absence  of  expert  testimony  to  assist 
the  jury,  rejected  the  evidence). 

The  party  whose  writing  is  in  dispute  may  also  be  required  to 
write,  for  the  purpose  of  comparison,  in  the  judge's  presence^  and 
such  writing  will  then  itself  be  admissible  (Doe  v,  Wilson,  10  Moo. 
F.C.  502,  580 ;  Cobbett  v.  Kilminster,  aup.). 

It  has  been  doubted  whether  fictitious  specimens  may,  on  cross- 
examination,  be  submitted  to  a  witness  in  order  to  impeach  his 
testimony;  but  Mr.  Taylor's  opinion  sanctions  the  practice  (s.  1873), 
and  it  is  frequently  employed  in  practice  (see,  e,^..  Reminiscences  of 
Lord  Brampton,  vol.  ii.  p.  16-17). 

Ancient  Documents. — Though  the  genuineness  of  documents  more 
than  thirty  years  old  is  usually  presumed  (post^  chap,  xliii.),  yet  where 
the  handwriting  must  be  proved  in  order  to  establish  identity,  this 
may  be  done  by  comparison  with  other  ancient  writings  shown  to 
have  come  from  proper  custody  and  to  have  been  uniformly  trea4/ed  <is 
genuine  (Ros.  N.P.  142  ;  Tay.  s.  1874). 

Drugs. — The  Pharmacopeia  is  admissible  as  a  standard  for  the  com- 
position of  drugs  {post,  chap,  xxxiv.);  but  it  is  not  conclusive  and  does 
not  exclude  evidence  of  a  commercial,  but  inferior,  standard  (Boots  v. 
CowUng,  20  Cox,  420). 

ACTING  IN  A  CAPACITY.  (/)— Acting  in  a  public  or  official, 
but  not  generally  in  a  private,  capacity  or  relationship  is  primd  facie 
evidence  of  title  thereto,  even  in  favour  of  the  party  so  acting,  or 
between  strangers. 

[Tay.  8S.  171-175  ;  Best,  ss.  353-365  ;  Ros.  N.P.  43-44 ;  Whart. 
ss.  1297-1309.] 

Principle, — The  admission  of  such  evidence  rests  partly  on  the 
principle  that  the  law  presumes  in  favour  of  the  regularity  of  acts 
and  against  misconduct  and  bad  faith  {post,  chap,  xlviii.) ;  and  partly 
on  the  consideration  that  the  invalidity  of  an  act  or  appointment  is 
more  liable  to  detection  when  of  a  public,  than  when  of  a  private 
nature  (Best,  ss.  353,  358).  So,  as  applied  to  property,  acts  of 
ownership  are  receivable  not  as  admissions,  but  as  showing  pos- 
session, and  thus  proving  title  (Jones  v.  Williams,  2  M.  &  W.  326-, 
327,  per  Parke,  B.). 

Public  Capacity. — Thus,  the  incorporation  of  a  public  company 
may  be  proved  in  its  own  favour  by  trading  thereas  (R.  v.  Langton, 
2  Q.B.D.  296  ;  cp,  R.  v.  Boaler,  67  L.T.  354),  or  issuing  invoices  and 
receipts  in  the  cornpai^y'^  name  (R.  v,  Webb,  37  Sol.  Jo.  215,  jew  Cave, 
J.) ;  and  the  appQ^'ptinent  of  directors  and  managers  by  their  acting 
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as  such  (R.  V.  Lawson,  1905, 1  K.B.  541).  So,  user  is  evidence,  even 
against  strangers,  of  a  licence  to  use  a  public  building,  e,g,,  a  church 
(R.  V.  Oresswell,  IQ.B.D.  446),  or  theatre  (Rod well  v.  Redge,  1  C.&P., 
220);  though  where  notice  of  a  licence  is  required  to  be  exhibited,  the 
absence  of  such  notice  is  evidence  of  the  absence  of  a  licence  (Gregory 
V,  Tuffs,  6  C.  &  P.  271) ;  and  under  the  Lunacy  Act,  1890,  s.  329, 
non-production  of  the  licence  of  a  building,  raises  a  presumption  of  its 
non-licence.  Similarly,  where  local  authorities  have  made  a  rate 
under  an  Act,  compliance  with  the  statutory  formalities  will  be  pre- 
sumed (R.  V,  Reynolds,  5  R.  428). 

Acting  in  a  public  office  is  evidence  in  favour  of  the  party,  or 
between  third  persons,  of  due  appointment  thereto,  although  the  ap- 
pointment is  required  to  be  by  deed  (Doe  v.  Brawn,  5  B.  &  Aid.  243),  or 
is  directly  in  issue  (Dexter  v,  Hayes,  11  Ir.  C.L.R.  106),  or  the  acting 
took  place  but  once  and  the  proceedings  are  criminal  (R.  v.  Roberts, 
14  Cox,  101 ;  ep.B»,  v.  Lawson,  sup,).  The  following  official  appoint- 
ments have  been  held  so  provable : — Lords  of  the  Treasury  (R.  v, 
Jones,  2  Camp.  131)  ;  Masters  in  Chancery  (Marshall  v.  Lamb,  5  Q  B. 
115) ;  Deputy  County  Court  judges  (R.  v,  Roberts,  sup,);  Commis- 
sioners for  Oaths  (R.  v,  Newton,  1  C.  &  K.  469,  480  ;  R.  v,  Howard, 

1  Moo.  k  Rob.  187) ;  Surrogates  (R.  v.  Verelst,  3  Camp:  432) ;  Sheriffs 
(Bunbury  v,  Matthews,  1 C.  &  K.  380);  Under-Sherili's  (Doe  v.  Brawn, 
9up.\  Robinson  v,  Collingwood,  17  C.B.N.S.  777) ;  justices,  constables, 
and  watchmen (Berryman  v. Wise, 4  T.R.366;  even  where  the  latter  are 
appointed  under  local  Acts,  Butler  t;.  Ford,  1  C.  &  M.  662) ;  replevin 
clerks  (Faulkner  v.  Johnson,  1 1  M.  &  W.  581);  Post  Office  officials  (R. 
V.  Rees,  6  C.  &  P.  606);  churchwardens  and  overseers  (Doe  v,  Barnes, 
8  Q.B.  1037);  vestry-clerks  (M'Gahey  v,  Alston,  2  M.  &  W.  206); 
trustees  under  a  Turnpike  Act  (Pritchard  v.  Walker,  3  C.  &  P.  212) ; 
or  under  a  local  Act  to  raise  rates  for  building  a  church  (R.  v.  Murphy, 
8  C.  &  P.  810) ;  bank-directors  (R.  v,  Boaler,  67  L.  T.  354) ;  weigh- 
masters  of  market-towns  (M'Mahon  v,  Lennard,  6H.L.C.  970;  Dexter 
V,  Hayes,  sup,) ;  and  attested  soldiers  in  the  recruiting  service  (Wol- 
ton  V,  Qaviij,  16  Q.B.  48).  The  same  rule  also  applies  to  the  due 
qualification  of  a  solicitor  (Berry man  v.  Wise,  sivp, ;  Pearce  v.  Whale, 
5  B.  &  C.  38  ;  though  not  to  the  relationship  of  Holicitor  and  client, 
inf,)\  surgeon  (Gremaire  v,  Le  Clerk,  2  Camp.  144;  Cope  v.  Rowlands, 

2  M.  &  W.  160  ;  though  in  an  action  for  fees,  registration  must  be 
proved,  21  &  22  Vict.  c.  90,  s.  32) ;  and  incumbent  (Bevan  v,  Williams, 

3  T.R.  635  n.;  Berryman  v.  Wise,  siip.\  Pearce  v.  Whale,  sup.\  though 
mere  acting  as  such  has  been  held  not  sufficient  to  admit  declara- 
tions in  the  course  of  duty  by  a  deceased  rector.  Miller  v,  Wheatley, 
28  L.RI.  144  ;  post,  265-6,  268);  and  the  rule  has  also  been  extended 
by  statute  to  officers  of  excise  (53  k  54  Vict.  c.  21,  s.  24)  and  customs 
(39  &  40  Vict.  c.  36,  s.  261). 

PriTate  Capacity. — Generally,  however,  private  relationships 
cannot,  except  as  against  the  parties  acting,  be  so  established,  e,g,^ 
those  of  executor  or  administrator  (Best,  s.  357 ;  Ros.  N.  P.  IIU); 
solicitor  and  client  (Bright  v.  Legerton,  2  De  G.  F.  k  J,  606),  or  prin- 
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cipal  and  agent  (Short  v.  Lee,  2  Jac.  &  W.  464) ;  though  it  is  otherwise 
in  the  case  of  master  and  apprentice,  landlord  and  tenant,  or  co-partners 
(R.  V.  Fordingbridge,  27  L.J.M.C.  290) ;  and  cohabitation  is  some 
evidence  of  a  valid  marriage^  its  weight  varying  with  circumstance  (jx>8t 
chap.  xlix.).  As  against  the  parties  themselves,  however,  such  acting 
is  generally  sufficient  proof  even  in  criminal  cases  (R.  ?;.  Beacall,  1 
C.  &  P.  pp.  312,  457  ;  R.  v.  Simons,  117  Sess.  Pap.  C.C.C.  pp.  562-3, 
contray  R.  v,  Taylor,  10  Cox,  544) ;  though  where  the  appointment  is 
by  written  contract  {Be  Clapton,  3  Cox,  126  ;  R.  v.  Dodson,  62  J. P. 
729),  and  not  mere  resolution  (R,v.  Stacy,  96  L.T.  Jo.  214),  and  its 
terms  are  material,  parol  evidence  will  be  inadmissible  if  the  document 
itself  can  be  produced  {cp.  ante,  73-4,  post,  110). 

Acts  and  Documents  showing  Ownership,  {g) — Title  to  real  and 
personal  property  may  be  inferred  from  acts  of  ownership,  done  by 
the  party  for  or  against  whom  they  are  tendered,  e,g.,  possession, 
receipt  of  rents  and  profits,  or  the  discharge  of  the  burdens  and 
repaii*s  of  the  property.  Planting  or  felling  timber  is  also  evidence 
of  a  right  to  the  soil  (Doe  v.  Arkwright,  5  0.  &  P.  575  ;  St.  Leonards  v. 
Ashburner,  21  L.T.  595).  And  a  perambulation  by  the  lord  is  evidence 
of  the  limits  of  the  manor,  even  against  persons  ignorant  of  it  ; 
declarations  at  the  time  of  the  perambulation  being  also  admissible 
as  parts  of  the  res  gesta  (Woolway  v,  Rowe,  1  A.  &  £.  114 ;  post,  chap. 
XXV.).  Similarly,  user  of  an  easement  is  evidence  of  title  thereto, 
the  character  of  the  user  determining  the  extent  of  the  easement 
(Cowling  V.  Higginson,  4  M.  <k  W.  245) ;  though  as  to  undefined  user, 
see  post,  112 ;  and  the  existence  of  a  right  is  generally  primd  facie 
evidence  of  its  concomitant  rights  and  liabilities,  e.g.,  a  right  to  a 
several  fishery  is  evidence  of  ownership  of  the  bed  of  the  river 
(A.-G.  V.  Emerson,  1891,  A.C.  649  ;  Beaufort  v.  Aird,  20T.L.R.  602). 
As  to  Assessments  to  land-tax  as  evidence  of  seisin,  see  post,  chap, 
xxxi. ;  and  as  to  acts  of  ownership  done  to  places  other  than  the 
locus  in  quo,  but  connected  therewith,  see  post.  Similar  Facts,  144, 
148-9.  [Tay.  ss.  123-142  ;  Best,  ss.  366-399  ;  Ros.  N.  P.  34,  38-41, 
748,  914,  1024;  Steph.  art.  5;  Williams  and  Yeats  on  Ejectment, 
227-52  ;  and  cp.  Declarations  by  deceased  persons  against  pro- 
prietary interest,  post,  chap,  xxiii. ;  as  to  public  rights,  chap,  xxv.; 
as  to  pedigree,  chap.  xxvi. ;  and  see  as  to  evidence  to  rebut  pre- 
sumptions of  ownership,  post,  chap,  xlviii.] 

Acts  of  ownership  are  receivable  not  as  admissions,  but  as  original 
evidence,  for  or  against  either  party  {sup.  92) ;  and  in  rebuttal,  proof 
is  admissible  of  their  non-existence  ;  or  that  they  were  disputed,  or 
done  in  the  absence  of  persons  interested  in  disputing  them  ;  or,  in 
some  cases,  of  acts  of  ownership  done  by  strangers  not  claiming 
through  the  alleged  owner. 

Actual  possession,  or  receipt  of  rent  from  one  who  has  such,  is 

prtmd  facte  ovjfj^^ce,  even  against  strangers,  of  the  highest  title  to 

Km  P^^P^^'^y  iti     ^estion,  i.e.,  of  seisin  in  fee  of  lands  (Jayne  v.  Price, 

5  Taunt.  326;  ^^jxxtrj  v.  Brocklehurst,  3  Ex.  207),  or  the  absolute 

^^°^      P  ^^  Ok     ^%B\  and  undisturbed  possession  as  tenant  is  pre- 
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sumptive  evidence  of  due  payment  of  rent  (B.  v.  Exeter,  L.R.  4  Q.B. 
341, 345).  But  it  must  be  remembered  that  when  possession  or  dis- 
possession has  to  be  inferi^  from  equivocal  acts,  the  intention  is  all 
important,  and  where  they  are  equally  consistent  with  some  different 
object,  the  anirmis  poasidmdivnll  not  be  inferred  (Littledalei?.  Liver- 
pool CJoll.,  16  T.L.B.  44  ;  Leigh  v.  Jack,  6  Ex.  D.  264 ;  Philpot  v.  Bath 
Times,  June  30,  1905).  The  presumption  of  title  from  possession 
increases  with  length  of  time  and  absence  of  interruption,  and 
in  many  cases  becomes  absolute  after  fixed  periods,  e,g,,  under 
the  Prescription  Act,  1832,  and  the  Real  Property  Limitation  Act, 
1874. 

For  specific  acts  and  documents  showing  ownership  of  Latid,  Com- 
mons^ Ways,  Fences^  Fisheries,  Tolls,  Mhierals,  Bridges,  Highways, 
Manors,  and  Advowsons,  see  Examples,  ;h>«^,  110-15. 

Ancient  Docnments  in  proof  of  Ancient  Possession.  (A) — Ancient 
documents  {i.e.,  over  30  years  old,  see  post,  chap,  xlii.)  produced  from 
proper  custody  and  by  which  any  right  of  property  purports  to  have 
been  exercised,  are  admissible^  even  in  favour  of  the  grantor  or  his 
successors,  in  proof  of  ancient  possession  [Tay.  ss.  658-67 ;  Bos.  N.P. 
63-4,  Steph.  art.  5]. 

Principle. — Such  documents  are  sometimes  thought  to  be  admis- 
sible by  exception  to  the  hearsay  rule  (Tay.s.  658);  but  this  is  incor- 
rect. They  are  received  not  as  proving  the  truth  of  the  facts  stated, 
but  merely  as  presumptive  evidence  of  possession.  Thus,  a  demise  by 
copy  of  ancient  Court  Boll  is  an  assertion  of  a  right  of  ownership, 
and  enjoyment  under  it  is  evidence  of  ownership  (A-G.  v.  Emerson, 
1891,  A.C.  p.  658,  per  Ld.  Herschell). 

The  grounds  of  admission  for  this  purpose  are  twofold — necessity, 
ancient  possession  being  incapable  of  direct  proof  by  witnesses ;  and 
the  fact  that  such  documents  are  themselves  acts  of  otonership,  real 
transactions  between  man  and  man,  only  intelligible  upon  the 
footing  of  title,  or  at  least  of  a  bond  fide  belief  in  title,  since  in  the 
ordinary  course  of  things  men  do  not  execute  such  documents  with- 
out acting  upon  them  (Malcolmsont7.O'Dea,10H.L.C.593;  Bristow  v. 
Oormican,  3  App.  Cas.  641,  668  ;  Blandy- Jenkins  v.  Dunraven,  1899, 
2Ch.  121). 

QualificcUions. — (1 )  The  documents  should  purport  to  constitute  the 
transactions  which  they  effect ;  mere  prior  directions  to  do  the  acts, 
or  st^sequent  narratives  of  them,  being  inadmissible  (id.).  Thus, 
though  expired  leases,  licences,  and  grants  may  be  tendered  even 
against  strangers,  to  show  ancient  possession  of  the  property  demised, 
or  reserved  from  the  demise,  recitals  therein  of  other  documents  or 
facts  will  be  rejected,  except  as  admissions  (Bristow  v.  Oormican,  p. 
662).  Counterparts  of  leases  are  similarly  admissible,  although  exe- 
cuted only  by  lessees  not  shown  to  have  held  under  them,  and  though 
no  excuse  be  given  for  the  non-pioduction  of  the  original  leases  exe- 
cuted by  the  ancestor  {id.;  Doe  i?.Pulman,3  Q.B.  622;  Magdalen  Hosp. 
V.  Knotts,  8  Ch.D.  709 ;  Tay.  s.  427).  So,  accepted,  though  not  un- 
accepted, proposals  for  leases  (Powell  v,  Heffernan,  8  L.B.I.  130, 143) 
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and  claims  and  assertions  of  right  made  and  submitted  to,  with  the 
documents  estabUshing  these,  are  receivable  under  the  present  head 
(Malcolmson  v.O'Dea,  10  H.L.C.  593,  611-13  ;  MiUer  t?. Wheatley,  28 
L.R.I.  141,163-4  ;  Blandy- Jenkins  v,  Dunraven,  mip.,  post,  277 -2H'd). 
JudgmentSjConvictions  and  awardstTi^^r  alios  have  also  been  admitted, 
even  on  questions  of  private  right,  as  acts  of  ownership,  to  explain 
ancient  grants  (Brew  v.Haren,I.R.  9  C.L.29 ;  11  C.L.  198 ;  post,  chap, 
xlvi.).  Such  documents,  however,  are  usually  tendered  as  being  in 
the  nature  of  repviation  and  so  admissible  only  on  questions  of  public 
interest  (po8^,chap.  xxv.;  Neill  v.  Devonshire  8  Ap.Cas.  135);  although 
in  the  latter  case  Ld.  Selbome  considered  them  as  "coming  within  the 
category  of  res  gestce  and  declarations  accompanying  an  act,  at  least  as 
much  as  leases  or  other  instruments  between  private  parties ''  (p.  147). 
(2)  Deeds  of  this  nature  must,  to  ensure  genuineness,  be,  like  other 
ancient  documents,  produced  from  proper  custody  (post,  chap,  xlii.) ; 
and  should,  to  be  of  any  weight,  be  corroborated  by  proof,  within  living 
memory,  of  payments  made,  or  enjoyment  had,  in  pursuance  of  them. 
The  absence  of  evidence  of  modern  enjoyment,  however,  goes  merely 
to  weight  and  not  to  admissibility.  (3)  Ancient  documents,  admis- 
sible as  acts  of  oumership,  may  be  tendered  on  questions  either  of 
public  or  private  right;  and  must  be  distinguished  from  those  ancient 
documents  receivable  as  evidence  of  reputation,  which  latter  may 
consist  of  bare  assertions,  or  recitals,  of  the  right,  but  are  confined  to 
questions  of  public  and  general  interest  (Malcolmson  v.  O'Dea,  10 
H.L.O.  593,  614  ;  post,  chap.  xxv.). 

Modem  PossesBion,  being  susceptible  of  proof  by  witnesses,  cannot 
be  established  by  modern  grants  and  leases,  kc.,  though  supported 
by  evidence  of  payments  thereunder  (Bristow  v,  Cormican,  3  App. 
Cas.  p.  668;  Clarkson  v,  Woodhouse,  3  Doug.  189).  After  proof 
aliunde  of  possession,  however,  such  documents  are  evidence  of  the 
interests  conferred  thereby  (Doe  v.  Penfold,  8  C.  <k  P.  536  ;  Doe  v. 
Oliver,  1  C.  ik  K.  543 ;  Taylor  v.  Parry,  1  M.  <k  Gr.  604). 

(H)OD  AND  BAD  FAITH,  (t)— Fachs  showing  the  bond  fides  of  a 
party's  claim  or  defence  are  sometimes  admissible  in  support  of  his 
own  case  (Gerish  v,  Chartier,  1  C.B.  13  ;  R.  v,  Labouchere,  14  Cox 
419;  post,  116),  and  facts  showing  its  r^iaZa^c^  admissible  against  him 
to  impeach  it  (Melhuish  ■?;.  Collier,  15  Q.B.  878  ;  Moriarty  v.  L  C.  <fe  D. 
Ry.  L.R.  5  Q.B.  314 ;  post,  116),  although  such  good  or  bad  faith  is 
not  directly  in  issue.  For  facts  relevant  to  prove  good  or  bad  faith, 
when  these  are  directly  in  issue,  see  further, /TO^t,  131,135-6;  sca^cp. 
Admissions  by  Conduct,  and  Treatment,  infra. 

COMPLAINTS. — In  cases  of  i*ape,  indecent  assault,  and  similar 

ofiences  upon  females,  the  fact  that  the  prosecutrix  made  a  complaint, 

shortly  after  tf^^  outrage,  of  the  matters  charged  against  the  prisoner, 

together  tf/^/j    .^0  partictdars  of   the  complaint,  are  admissible  as 

evidence  in  qL^  ^  for  the  prosecution,  not  to  prove  the  truth  of  the 

matterssta^  ^^^t  (l)toconfirmhertestimony  and,  (2)  where  consent 
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Ib  in  issue,  disprove  consent  (B.  v,  Osborne,  1905,  1  K.B.551 ;  R.  v. 
Lillyman,  1896,  2  Q.B,  167). 

It  is  the  duty  of  the  judge  to  explain  to  the  jury  the  purposes  for 
which  alone  the  evidence  is  receivable  (id.). 

History. — The  rule  as  to  complaints  is  a  survival  of  the  ancient  re- 
quirement that  the  woman  should  raise  '*  hue  and  cry"  as  a  preliminary 
to  an  appeal  of  rape, the  appellee  being  allowed,  in  defence,  to  deny  that 
it  had  been  raised.  Afterwards,  on  appeals  becoming  obsolete,  rape 
was  dealt  with  on  indictment,  the  woman  being  an  admissible  witness, 
and  her  testimony  being  corroborated  or  not  according  as  she  made 
or  failed  to  make  fresh  complaint  and  pursuit  of  the  offender. 
This,  in  effect,  was  the  hue  and  cry  over  again.  At  this  period,  when 
rules  of  evidence  were  in  their  infancy,  it  was  generally  allowable  to 
corroborate  cUl  witnesses  by  proof  of  their  prior  similar  statements 
(Lutterell  v,  Reynell,  1670,  I  Mod.  282,  288) ;  but  later  on  the  rule 
was  reversed  (R.  v.  Parker,  1783,  3  Doug.  242),  and  complaints  then 
survived  as  one  of  the  exceptions  to  the  changed  rule  {postjCh&p.  xli.). 
[R.  t?. Osborne,  sup,;  Com.  v.  Cleary,  172  Mass.  175 ;  12  Harv.  L.  Rev. 
453;  Thayer,  14  Am.  L.  Rev.  830-38.] 

It  is  now  settled  that  such  evidence  is  admissible  only  in  cases 
of  rape  and  kindred  offences  against  females  (R.  v,  Osborne,  sup. ; 
Beatty  v,  Cullingworth,  60  J.P.  740,  atfd.  O.A.,  cited  ante,  54; 
Thayer,  «wp.;  Haynes  v.  Com.  28  Gratt.  942  ;  Whart.  Cr.  Ev.  s.  273) ; 
and  not,  e.g,,  in  sexual  charges  against  men  (R.  v.  Hoodless,  64  J.P. 
282)  ;  nor  in  civil  cases,  though  consent  be  in  issue,  as  in  an  action 
for  performing  a  surgical  operation  against  the  consent  of  a  female 
patient  (Beatty i?. Cullingworth,  «*/?.).  These  cases  overrule  R. «;.  Wiok 
and  R.v.  Ridsdale,  cited  Ros.  Cr.  £v.,  12th  ed.,  23,  which  allowed  com- 
plaints in  cases  of  robbery  and  shooting ;  also  the  opinion  of  Mr. 
Taylor,  who  considered  them  admissible  in  all  crimes  of  violence 
(pamphlet  on  the  Bedingfield  case,  p.  16);  also  R.  v.  Folley,  60  J.P. 
569,  and  Steph.  art.  8,  which  extend  them  to  all  criminal  cases  with- 
out exception ;  and  also,  it  is  presumed,  divorce  cases  like  Berry  v. 
Berry,  105  L.T.  Jo.  177,  where  the  fact  (though  not  the  particulars) 
of  a  wife's  complaint  of  her  husband's  cruelty  was  admitted.  In  the 
Ecclesiastical  Courts  the  wife's  complaint  if  made  reeenti  facto  used 
to  be  received  as  direct  evidence  of  the  husband's  ill-usage,  as  other- 
wise, the  parties  being  incompetent  as  witnesses,  secret  cruelty  could 
not  have  been  proved ;  if  not  so  made  the  complaint  was  merely 
received  as  confirmatory  of  the  other  evidence  (Lock wood  v.  Lock- 
wood,  2  Curt.  281). 

Complaints  are  admissible  although  the  girl  is  so  young  that 
disproof  of  her  consent  is  unnecessary  [R.  v,  Osborne,  sup.  (where  the 
girl  was  under  13) ;  R.  v.  Merry,  19  Cox,  442  (where  she  was  under 
9)  ;  R.  V.  Kiddle,!^.  77  (where  she  was  under  6  and  her  testimony 
was  unsworn) ;  contra^  R.  v.  Kingham,  66  J.P.  393,  and  R.i7.Row1and, 
62  J.P.  459,  are  not  now  law]. 

And  they  are  receivable  although  made  in  the  absence  of  the 
prisoner  and  at  such  an  interval  as  not  to  form  part  of  the  res  gesia 
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(R.  V,  Osborne,  aup. ;  R.  v,  Lillyman,  sup.).    They  must,  however,  have 

been   made   on    the   first    opportunity    which    reasonably    offered 

(R.  V,  Osborne,  p.  561;  R.  v,  Lillyman,  p.  171) ;  thus  complaints  made 

three  days  later  (R.  v,  Ingrey,  64  J.P.106),  or  on  the  following  day 

R. V.Rush, 60  id,777),  or  even  several  hours  afterwards  (44  Sol.  Jo.GOS, 

per  Wright,  J. ;  contra,  R.  v.  Merry  and  R.  v.  Kiddle,  sup,),  have  been 

rejected ;  though  it  is  obvious  that  no  precise  rule  can  be  laid  down,  the 

matter  depending  on  the  circumstances  of  each  particular  case. 

Moreover,  the  complaint  must  be  voluntary  and  spontaneous,  and 

not  elicited  by  leading,  inducing  or  intimidating  questions.    Thus,  if 

the  circumstances  indicate  that    but    for    the  questioning  there 

probably  would  have  been  no  voluntary  complaint,  the  answers  are 

inadmissible ;  while  if  the  questions  merely  anticipat-e  a  statement 

which  the  complainant  was  about  to  make,   the  fact  that  the 

questioner  spoke  first  is  immaterial.     ''  Did  A.  assault  you  ?     Did 

he  say  this  and  that  to  you  ?  "  would  be  improper;  but  ''What  is  the 

matter  ?  why  are  you  crying  ? "  would  not  be  (R.  v,  Osborne,  pp. 

556,  561,  explaining  R.  v.  Merry,  sup.),   A  complaint,  however,  too 

deliberately  made  will  be  rejected  (44  Sol.  Jo.  603,  per  Wright,  J.)  ; 

as  also  what  was  said  in  answer  to  a  complaint  (R.i7. Lillyman,  p.l76). 

The  complaint  should  be  proved  by  calling  both  the  prosecutrix 
herself  and  the  person  to  whom  it  was  made  (1  Hale  P.O.  683 ;  R.  v. 
Stroner,  1  C.  &  K.  650).  Indeed,  where  the  prosecutrix  was  alive 
but  not  called,  Parke,  B.,  rejected  both  the  fact  and  the  particulars  of 
the  complaint  (R.  v.  Gutteridge,  9  0.  &  P.  471);  in  two  other  cases, 
however,  where  the  woman  was  dead,  the  Court  allowed  the  fact, 
though  not  the  particulars,  to  be  proved  (R.  v.  Megson,  9  0.  &  P. 
420 ;  R.  V,  Nicholas,  2  0.  &  K.  246). 

Complaints,  with  their  particulars,  may  of  course,  indepen- 
dently of  the  present  rule,  be  admissible  as  parts  of  the  res  gesia 
{ante,  59),  or  as  evidence  of  mental  or  physical  feelings,  though  not 
of  their  cause  {ante,  68-9);  and  also,  if  made  in  the  presence  of  the 
accused  and  not  denied  by  him  {post,  chap.  xx.). 

ADMISSIONS  B7  CONDUCT,  (j)— A  party's  admissionsbyconduct 
as  to  the  existence  or  non-existence  of  any  material  fact  may  generally 
be  proved  against  him  (Moriarty  v.  L.  C.  &  D.  Ry.  L.R.,  5  Q.B.  314;  R. 
V,  Watt,  70  J.P.  Rep.  31) ;  and  evidence  to  explain  or  rebut  such  ad- 
missions is  receivable  in  his  favour  (Melhuish  v.  Collier,  15  Q.B.  878). 
Principle, — Admissions  by  conduct  are  sometimes  considered  as  ex- 
ceptions to  the  hearsay  rule,  i.e.,  as  equivalent  to  oral  statements,  and  so 
inadmissible  except  as  against  a  party  (seeWright  v,Ta,tham,po8t,  99). 
This  ground,  however,  is  unsatisfactory,  since  assertions  or  admissions 
by  conduct  are  by  no  means  convertible,  as  regards  admissibility, 
with  those  made  orally  {post,  201).  Admissions  by  conduct  are 
properly  original  evidence,  receivable  either  ss  constituting,  wholly  or 
in  part^  a  fact  in  issue,  as  where  A.  makes  an  offer  to  B.  and  B.  assents 
to  it  by  his  conduct ;  or  as  relevant  facts  from  which  the  happening 
or  Aon-happeixx0g  of  the  fact  in  issue  may  be  inferred,  as  in  the  case 


CHAP.  VIII.]      FACTS  RELEVANT  TO  PROVE  THE  MAIN  FACT.        99 

of  the  fabrication  or  suppression  of  evidence  bj  a  party.  Generally, 
indeed,  it  is  this  logical  connection  which  is  chiefly  important,  the 
personal  privity  merely  supplying  an  additional,  though  not  always 
essential,  reason  for  non-exclusion  (Wigmore,  Ev.  ss.  265, 267, 459). 
Af  oreover,  the  admissions  by  conduct  of  third  persons  are  sometimes 
receivable  (Geiy  v.  Redman,  1  Q.B.D.  161 ;  Watts  v,  Lyons,  7  Scott, 
N.R.  1000),  and  in  such  cases  no  help  could  be  derived  from  the  hear- 
say ground.  [Tay.  ss.  804-16 ;  Ros.  N.P.  64-7.  As  to  admissions  by 
conduct,  showing  commission  of  a  crime,  see  post^  119-26;  or  render- 
ing statements  in  a  party's  presence,  admissible,  post,  chap,  xx.] 

TREATMENT.  (^)— Ordinarily,  acts  of  treatment,  either  by 
parties  or  strangers,  expressive  merely  of  their  opinion  or  belief  as 
to  the  existence  or  non-existence  of  facts,  are  not  receivable,  except 
against  a  party  when  operating  as  admissions  by  conduct  [Wright  v. 
Tatham,  7  A.  <&  E.  313 ;  Backhouse  v.  Jones,  6  Bing.  N.G.  65 ;  poat^ 
chap.  XXXV.] 

Principle, — In  the  first  of  the  above  cases,  Parke,  B.,  remarked,  ''A 
fact  relevant  only  as  implying  a  statement  or  opinion  of.  a  third 
person  on  the  matter  in  issue,  is  inadmissible  in  all  cases  where  such 
statement  or  opinion,  not  on  oath,  would  in  itself  be  inadmissible  "  ; 
Vaughan,  J.,  in  the  same  case,  also  considered  treatment  to  be  merely 
opinion  expressed  in  conduct  instead  of  words,  and  so,  even  though 
against  interest,  inadmissible  against  third  parties  as  suffering  from 
the  general  insufficiency  and  infirmity  of  hearsay  (5  C.  &  F.  pp.  738- 
9).  This  principle,  however,  does  not  account  for  several  of  the 
exceptions  i7ijra  which  appear  to  be  admitted  on  the  mere  ground  of 
logical  relevancy  {cp.  Wigmore,  sup,). 

Exceptions. — Facts  of  the  above  class  are  sometimes  admissible  even 
in  a  party's  own  favour,  e.g.y  to  show  title  (cmte,  94-5),  or  good  faith 
(Gerish  v,  Chartier,/x)6<,  116);  and  sometimes  even  in  actions  between 
strangers.  Thus,  on  questions  of  pedigreey  family  conduct  is  admis- 
sible to  prove  relationship  (chap,  xxvi.);  and  the  treatment  of  friends 
and  neighbours  may  be  received  as  presumptive  proof  of  ina/rrictge 
(chap.  XXXV.).  Even  treatment  by  entire  strangers  is  in  some  cases 
receivable,  e.g.,  recognition  by  the  Sovereign,  to  prove  the  legitimacif 
of  a  peer  (Hubb.  698) ;  conveyance  of  property  by  strangers  to  a 
person  only  entitled  to  it  if  legitimate  (Slaneyt?.Wade,7  Sim.595);  or 
conduct  of  the  adulterer  showing  that  he  and  not  the  husband  was 
the  father  of  the  child  (Burnaby  v.  Baillie,  ante,  63).  Treatment  is 
also  evidence  of  age  (R.  v.  Cox,  1898, 1  Q.B.  179),  or  of  the  identity 
of  a  legatee  {poet,  chap.  xlvi.).  And,  where  title  even  to  a  private 
office  or  relationship  is  in  question,  proof  that  the  party  was  treated 
by  others  as  entitled  thereto  may  be  given,  even  in  actions  between 
strangers  (R.t? .  Fordingbridge,  27  L. J.M.G.  290)  ;  so,  in  some  cases, 
as  to  title  to  land  {ante,  94-5).  And  to  prove  the  genuineness  of 
cmcieni  doeumentSy  the  fact  that  they  have  always  been  preserved 
and  treated  as  genuine  by  the  parties  interested  is  admissible  {post, 
chap,  xliii.).   Moreover,  where  the  opinions  of  witnesses  are  receivable 
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instances  in  which  they  have  acted  upon  their  opinions   may  be 
proved  in  confi^rmation  of  their  testimony  (chap.  xxxv). 


EXAMPLES. 

Fa4:i8  logically  probative  of  the  Main  Fact, 
Admissible,  Inadmissible, 


(a)  Payment. — To  prove  that  A.  paid 
a  bill  of  exchange  accepted  by  him  and 
subsequently  negotiated  ; — the  fact 
that  A.  was  in  possession  of  the  bill 
after  maturity  is  relevant  (Bremridge 
r,  Osborne,  1  Stark.  374 ;  aliter  if  no 
proof  of  its  circulation  after  accept- 
ance  he  given,  Pfiel  v,  Vanbatenberg, 
2  Camp  439).  So,  payment  of  a 
debt  may  bo  inferred  from  a  subse- 
quent settlement  of  account  between 
the  parties,  though  the  debt  is  not 
mentioned  therein  (Colsell  v,  Budd, 
1  Camp.  27).  And  a  receipt  for  rent 
last  due  is  evidence  of  the  payment  of 
earlier  rent  (Qilb.  £v.,  1st  and  2nd 
eds.  160 ;  Conveyancing  Act,  1881, 
s.  3 ;  ep,  Sanders  v,  Sanders,  cited 
ante,  90).  [See  generally  as  to  the 
presumption  of  payment,  Ros.  N.P. 
36-38;  Tay.  s.  178;  Best,  s.  406; 
Whart.  ss.  1362-1365.] 

Loan,  or  Possession  of  Money. — The 
question  being  whether  A.  lent  money 
to  B. ; — evidence  of  the  poverty  of  A. 
about  the  time  of  the  alleged  loan  is 
admissible,  as  tending  to  disprove  it 
(Dowling  V.  Bowling,  10  Ir.  C.  L.  236). 
So,  the  poverty  of  the  indorsee  is 
relevant  to  disprove  the  indorsement 
of  a  bill  to  him  for  value  (Jacobs  v. 
Tarlton,  ante,  31 ;  cp.  B.  v.  Grant, 
post,  123,  and  Lench  v,  L.,  10  Ves. 
508). 

A.  is  charged  with  the  manslaughter, 
hy  neglect,  of  B.*s  child  in  October 
1901  ;  defence,  want  of  means.  Evi- 
dence that  prior  to  October  1900,  B. 
paid  her  4s.  a  week  for  the  child's 
support,  and  on  that  date  gave  her 
a  lump  sum  of  £15  to  keep  the  child 
for  good  and  all,  is  admissible  to  show 
that  she  had  means  in  October  1901, 
'  since  at  the  rate  of  4s.  a  week  the  £15 
would  not  have  been  exhausted  until 
twenty-three  weeks  later  (R.  v.  Jones, 
19  Cox,  678). 

Patents. — ITic  question  being  as  to 
the  utility  of  a  patent ; — extensive 
public  purchases  are  evidence  of  its 
value  (OoJe  v.  Saqui,  6  R.P.C.  489, 
495);    and   noQ.user  and   abandon- 


(a)  Payment. — The  question  being 
whether  A.  had  paid  a  debt  due  by  him 
to  B.; — the  fact  that  A.  was  in  posses- 
sion of  a  cleared  cheque  for  the  amount 
of  the  debt  made  out  in  B.*s  favour, 
but  not  indorsed  by  B.,  is  no  evidence 
of  suchpayment{Egg.t;.Bamett,3  EIsp. 
196;  aliter  if  so  indorsed).  A., an  indor- 
see, sues  B.,the  acceptor,  of  a  bill  of  ex- 
change ; — the  facts  that  an  unknown 
person  had,  after  its  dishonour  by  B., 
paid  the  amount  to  a  holder  and 
taken  it  away,  and  that  when  pro- 
duced by  A.  it  bore  a  receipt  for  such 
payment, — held,  no  evidence  of  pay- 
ment by  B.  (Phillips  v.  Warren,  14 
M.  &  W.  379.  AlUer  if  the  receipt 
were  in  the  handwriting  of  B.  or  of 
some  one  entitled  to  demand  payment 
thereof,  Pfiel  v,  Vanbatenberg,  sup.). 


Patents — The  question  being  whether 
an  article  patented  by  A.  in  1849  had 
been  publicly  pold  by  B.  before  that 
date ; — public  sales  of  the  article  by 
B.  after  1849,  and  private  salev  by 
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ment  of  its  want  of  utility  (Hinks  v. 
Safety  Co.,  4  Ch.D.  607,  616). 

Sunoivwakifp, — The  question  being 
whether  A.  survived  B.  in  a  ship- 
wreck : — it  is  relevant  to  show  that, 
previously  to  the  disaster,  A.  was 
stronger,  in  better  health,  and  a  more 
expert  swimmer  than  B.  [Under- 
wood V.  Wing,  4  De  G.  M.  &  O.  633; 
Re  Johnson,  78  L.T.  85  ;  ^xm/,  chap, 
zlix.  The  weight  of  such  evidence 
will  depend  upon  the  existence  of  op- 
portunities for  the  display  of  these 
qualities.] 

PaiemUy. — The  question  being 
whether  A.  is  the  cluld  of  B. ; — evi- 
dence of  the  resemblance,  or  want  of 
resemblance,  of  A.  to  B.  is  admissible 
(Bagot  v.  Bagot,  1  L.R.  Jr.  308; 
Bumaby  v.  Baillie,  42  Ch.  D.  282, 290  ; 
Hubb.  Ev.  of  Succ.  384  ;  and  see  102 
L.T.  Jo.  188;  and  the  Tichbome 
case). 

Adtdtery,  ConsummaHon,  Rape. — 
In  divorce  cases,  to  prove  adultery, 
opportunities  therefor,  and  [^or  and 
subsequent  familiarities,  are  admis- 
sible (as  to  prior  and  subsequent 
adultery,  see  post,  143) ;  so,  also, 
assooiatioo  with  prostitutes  (Ciocci  v. 
a,  29  L.  J.P.  &  aL  60) ;  or  the  con- 
traction of  venereal  disease  (Gleen  v, 
G.,  17  T.L.R.  62,  where  this  fact  was 
shown  by  a  militarv  register) ;  while, 
to  disprove  it,  medical  evidence  that 
the  wife  (Rippingall  v,  B.,  Times, 
May  4,  1876),  at  other  female  impli- 
cated (Tombs  V.  T.,  Times,  July  12, 
1902),  is  Virgo  inlacta  is  receivable. 

So,  non-consummation  of  marriage, 
after  a  reasonable  length  of  cohabi- 
tation, is  evidence  of  incapacity  to 
consummate  on  the  part  of  a  hus' 
band  or  wife,  even  though  medical  in- 
spection reveals  no  structural  impedi- 
ment (B.  V,  B.,  W.N.  1900,  130 ;  F.  r. 
P.,  76  L.T.  192 ;  S.  ».  B.,  21  T.L.R. 
219;  W.  V.  S.,  1906,  P.  231).  And  to 
disprove  access  by  a  husband,  the 
fact  that  he  was  paralysed  at  the  time 
is  relevant  (Legge  v.  Edmonds,  25 
It.J.cL,  126);  as  also  to  disprove  a 
rape,  evidence  that  the  prisoner  had 
been  afflicted  with  a  rupture  which 
for  many  years  rendered  sexual  inter- 
course impossible  (Hale,  P.O.  636>6 : 
in  this  case  the  rupture  was  inspected 
by  the  jury  in  an  adjoining  room ; 
€p.  anUt  3). 


InadmissibU, 

him  before  it,  are  irrelevant  (Hyde 
v.  Palmer,  32  L.J.Q.B.  126). 

Passing  Off. — The  question  being 
whether  B.  had  passed  off  his  own  goods 
as  those  of  A. ; — the  facts  that  A.  had 
committed  a  fraud  by  advertising  sucli 
goods  as  being  patented,  when  in  fact 
they  were  not  so  (Lever  v.  Good- 
win, C. A.  1887,  W.N.  107) ;  and  that 
the  manager  and  secretary  of  A.  (in 
this  case  a  company)  were  bankrupts 
(National  Folding  Co.  v.  National, 
kc,  Co.,  13  B.  60),  aro  irrelevant^ 

Treatment  at  Schools. — The  ques- 
tion being  whether  the  pupils  at  a 
certain  school  were  badly  fed  and 
lodged ; — the  fact  that  they  were  badlv 
educated  is  irrelevant  (Boldron  v.  Wid- 
dowB,  1  C.  &  P.  66;  post,  107). 


Promise  of  Marriage. — The  ques- 
tion being  whether  A.  promised  to 
marry  B. ; — letters  written  by  A.  to 
B.  expressing  affection  and  admiration 
for  her  but  containing  no  reference  to 
marriage,  are  inadmissible,  since  a 
man  might  write  such  consistently 
with  having  no  intention  to  marry 
(Kempshall  v.  Holland,  C.A.,  Times, 
Noy.  14,  1896 ;  May  v.  Kelly,  31  Ir. 
L.T.  Jo.  67). 


Surrender  of  Lease, — The  question 
being  whether  a  lessee  surrendered  a 
lease  in  writing  to  a  lessor; — the  mere 
possession  of  the  lease  by  the  latter 
with  its  seals  cut  off  is  no  evidence  of 
such  surrender  (Doe  v.  Thomas,  9  B. 
&  C  288  ;  though  see  as  to  surrender 
by  operation  of  law,  Tay.  s.  138). 
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Bribery. — The  question  being  whether 
A.  promised  money  to  B.  to  abstain  from 
voting ; — the  fact  that  he  paid  money 
to  B.  is  admissible  as  an  act  in  fur- 
therance of  the  alleged  promise  (Magee 
r.  Mark,  11  Ir.  C.L.R.  449.  It  is  also 
admis.sible  in  corroboration  of  testi- 
mony as  to  the  promise,  cp,  post, 
chap,  xli.) 

Forgeri/, — To  prove  that  a  certain 
deed  was  forged  ; — it  is  admissible  to 
prove  that  the  titles  recited  in  the  deed 
as  those  of  the  then  reigning  Sovereign 
were  not  in  fact  then  us^  by  that 
Sovereign  (Lady  Ivy*s  case,  cited 
Steph.  art.  9,  illus.  {d) ;  but  see  Tay. 
8.  1785,  n.  2,  as  to  the  reports  of  this 
case).  Anachronisms  in  writing  and 
spelling  are  also  relevant ;  as  well 
as  proof  that  the  watermark  was  sub- 
sequent to  the  date  of  the  document, 
and  in  rebuttal  the  fact  that  manu- 
facturers often  ante-date  or  post-date 
their  paper  (Wills  Circ.  Ev.,  5th  ed., 
196 ;  stamps,  it  seems,  are  never 
issued  post-aated,  Howe  v,  Burchardt, 
id.  p.  197).  So,  to  prove  that  a  will 
(which  was  ill- written  and  ill -spelt) 
was  forged ; — evidence  that  the  tes- 
tator was  well  educated  and  spelt  well 
is  relevant  (Battyll  v.  Lyles,  4  Jur. 
N.S.  718).  And,  to  prove  that  an 
Indian  will  was  forged ; — evidence 
that  the  testator  had  made  cert-ain 
provisions  during  his  lifetime  for  the 
worship  of  a  family  idol,  which  pro- 
visions were  absent  from  the  will, 
was  received  (Dowlat  Koer  v.  Ram- 
phal  Das,  Times,  Dec.  11,  1897,  P.C. ; 
cp.  Smith  V.  Smith,  post,  174).  See, 
also,  Koupell  v.  Haws,  ante,  55. 


InadmiasMe. 

FalsePretences.  — The  question  being 
whether  A.  obtained,  or  attempted  to 
obtain,  money  in  particular  instances 
from  B.  and  C.  by  falsely  pretending 
that  he  could  negotiate  marriages  ; — 
evidence  (l)that  the  general  nature  of 
his  business  as  a  marriage  agent  was 
genuine;  and  (2)  that  in  other  specific 
ca^es  marriages  had  been  negotiated,  is 
irrelevant  (R.  v.  Mortimer,  31  L.  Jo. 
180;  Times,  March  5,  1896;  post, 
140,  168). 


Sedition.  —  The  question  being 
whether  a  certain  meeting  was  sedi- 
tious ; — the  fact  that  the  military 
used  violence  in  dispersing  the  meet- 
ing is  irrelevant,  as  the  intention  and 
objects  of  the  meeting  must  have 
existed  previously  to  its  dispersion 
(R.  V.  Hunt,  3  B.  &  Aid.  566). 


Conspiracy. — A.  and  B.  being 
charged  in  one  count  of  an  indict- 
ment with  conspiring  to  incite  the 
public  to  commit  a  certain  crime,  and 
in  another  count  with  conspiring  to 
incite  each  other  to  commit  the  same 
crime ; — acts  of  incitement  done  by 
A.  and  B.,  inter  se,  are  inadmissible 
on  the  former  count,  and  acts  done 
by  them  in  public  are  inadmissible 
on  the  latter  (R.  v.  Boulton,  12  Cox, 
87). 


Course  of  Business,    Posting. 


(&)  Public  Offices. — To  prove  that  a 
certain  indorsement  had  been  made  on 
a  (lost)  licence  entered  at  the  Custom 
House ; — ^it  is  relevant  to  show  that 
the  course  of  the  office  was,  not  to 
permit   the   entry   without  such  in- 

dorsements  (Butler  v.  Albiutt,  1  Stark. 

222;  Van  OzQ^^^'n  v.  D6wick,  2  Camp. 


Q.B.  J7pf*«*«a/»    « 


».  Roberts,  L.R.  3 


Where  a  statute  provided  that  both 
a  bill  of  sale  and  its  accompanying 
affidavit  should  be  filed; — a  certifi- 
cate stamped  on  the  former  that  "  a 
copv  thereof  was  duly  registered  " 
held  no  evidence  that  the  affidavit  also 
had  been  filed,  since  the  Act  did  not 
provide  that  one  could  not  be  filed 
without  the  other  (Mason  v.  Wood,  1 
C.P.D.  63),  distinguishing  Wadding- 
ton  V.  Roberts,  opposite,  where  imder 
the  Bankruptcy  Act,  1861,  which  re- 
quired that  both  a  composition  deed 
and  its  accompanying  af&davit  should 


CHAP.  VIII.]      FACTS  KELEVANT  TO  PROVE  THE  MAIN  FACT,      103 


Admissible, 


Pofiage  and  delivery  of  letters. — To 
prove  the  posting  of  a  letter ; — it  is 
relevant  to  show  that  it  was  delivered 
to  a  clerk  who,  though  he  had  no  re- 
collection of  the  particular  letter 
habitually  took  all  letters  delivered 
to  him  to  the  post  (Hetherington  v, 
Kemp,  4  Camp.  1 93 ;  Trotter  v. 
Maclean,  13  Ch.  D  574) ;  or,  that  the 
letter  was  put  in  a  given  place,  where 
all  letters  were  regularly  put  for  post- 
ing, whence  they  were  alwavs  carried  to 
the  post  by  a  servant.  [Hetherington 
V,  Kemp,  supra;  8kilbeck  v.  Garbett, 
7  Q.B.  846;  Percy  Supper  aub  v. 
Whyte,  106  L.T.  Jo'  308.  In  the  first 
mentioned  case  it  was  held  that  the 
servant  must  be  called,  but  in  the 
others  this  was  decided  not  to  be 
necessary.  In  the  last-mentioned 
case,  ChanneU,  J.,  remarked  that  fifty 
yean  ago  such  proof — f.e.,  without 
calling  the  servant,  would  have  been 
wholly  insufficient.] 


To  prove  the  delivery  of  a  letter  on 
a  given  date  ; — it  is  relevant  to  show 
that  the  letter  was  properly  addressed, 
posted  in  due  time,  ana  not  afterwards 
returned  (Warren  v.  Warren,  1  Or.  M. 
&  R.  250 ;  British  and  Am.  Teleg.  Co. 
V.  Colson,  L.R.  6  Ex.  108 ;  Tay.  s. 
179).  The  postmarks  are  also  evi- 
dence of  the  dates  and  places  men- 
tioned (R.  V.  Johnson,  7  East,  65 ;  R. 
V,  Plumer,  R.  &  R.  264).  And  pos- 
session by  A.  of  a  letter  with  the 
address  torn  off  is  prima  facie  evi- 
dence that  it  was  addressed  to  him 
(Curtis  V.  Rickards,  1  M.  &  Q.  47). 

The  question  being  whether  A. 
paid  B.  hia  wages; — A.  may  show 
that  his  practice  was  to  pay  all  his 
workmen  regularly  every  Saturday 
night,  that  B.  was  seen  with  the  rest 
waiting  to  be  paid  and  had  not  after- 


Inadmissible. 

be  filed,  a  memo,  on  the  former  that 
it  had  been  "  duly  registered  pursuant 
to  the  provisions  of  the  Act"  was  held 
evidence  that  the  affidavit  also  had 
been  filed) 

Postage  and  delivery  of  letters,^ 
To  prove  the  posting  of  n  letter 
written  by  A.  to  B. ; — evidence  by 
one  of  A.'s  clerks  that  he  habitually 
copied  all  letters  written  by  A.,  then 
returned  them  to  A.  to  seal,  and  that 
afterwards,  when  A.  gave  them  back, 
the  witness  or  another  clerk  posted 
them ; — held  in  the  absence  of  evi- 
dence to  show  that  A.  had  returned 
that  particular  letter  to  the  clerk, 
this  was  no  proof  of  posting  (Toosey 
V.  WUHams,  Moo.  k  M.  129).  So, 
where  A.*s  clerk  proved  that  the  letter 
had  with  several  others  been  given  by 
him  to  a  deceased  clerk  to  post,  and 
that  the  latter  had  left  for  the  post 
with  them ; — held  that  mere  posses- 
sion for  posting  was  insufficient  (Row- 
lands V,  Be  Vecchi,  1  C.  &  E.  10 ;  it 
did  not,  however,  appear  that  it  was 
the  practice  for  the  aeceased  to  post 
all  letters  given  to  him.  See  post, 
chap.  XXV.).  So,  handing  the  letter 
to  a  town  postman  is  no  evidence  of 
posting,  as  it  is  against  his  duty  to 
receive  it  {Be  London  ia  N.  Bank, 
exp.  Jones,  1900.  1  Ch.  220).  And 
where  notices  must  be  served  by  pre- 
paid letter,  as  under  the  Public 
Health  Act,  1875,  e.  267,  evidence  of 
addressing  and  posting,  without  proof 
of  payment,  is  insufficient  (Waltham- 
stow  V.  Hnnwood,  1897,  1  Ch.  41). 

To  prove  the  delivery  of  a  letter 
posted  to  B.  at  Bristol ; — the  fact 
that  it  was  addressed  to  him  at  ''Bris- 
tol "  is  insufficient  (Walter  v.  Hajmes, 
Ry.  &  M.  149) ;  aliter  if  this  was  the 
only  address  given  by  B.  (Burmester 
V.  Barron,  17  Q.B.  828). 
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words  been  heard  to  complain  (Lucas 
V.  Novosilieski,  1  Esp.  296 ;  and  see 
Sellen  v.  Norman,  4  C.  &  P.  80 ;  Evans 
V.  Birch,  3  Camp.  10). 


Inadmi»9%biU, 


Custom  and  Usage. 


(c)  A.y  a  veterinary,  sues  B.  on  an 
oral  contract  for  medicine  and  attend- 
ance ; — evidence  of  a  nsage  among 
veterinaries  to  charge  for  attendance 
as  well  as  medicine  is  admissible 
(Sewell  V.  Corp,  1  C.  &  P.  392). 

A.  lets  a  farm  to  B.  on  an  oral  agree- 
ment ; — a  general  usage  on  the  estate 
that  the  landlord  has  the  right  to 
sport  is  admissible  to  prove  a  reser- 
vation of  such  right  (Li versed ge  v. 
Whiteoak,  28  L.  Jo.  761  ;  67  J.P. 
692 ;  as  to  written  agreements,  see 
infra). 


The  question  being  whether  A.,  a 
broker,  is  personally  liable  on  a 
written  contract  made  by  him  for  an 
undisclosed  principal ; — evidence  may 
be  given  of  a  usage  that  brokers  who 
do  not  disclose  the  names  of  their 
principals  are  personally  liable  (Pike 
V.  Ongley,  18  Q.B.D.  708,  C.A.). 


A.  employs  B.,  a  stockbroker,  to 
sell  certain  securities  on  the  Stock 
Exchange.  B.  does  so,  and  by  a  rule 
of  the  Exchange  becomes  personally 
responsible  for  the  genuineness  of  the 
documents.  One  of  the  documents 
*  unknown  to  either  is  forged,  and  B. 
has  to  make  good  the  Toss.  A.  is 
liable  to  indemnify  B.,  as  the  rule, 
though  unknown  to  A.,  is  a  reasonable 
one  (Smith  v.  Reynolds,  66  L.T.  808  ; 
Harker  v.  Edwards  57  L.J.Q.B.  147). 


(c)  A.,  a  veterinary,  sues  B.  on  an 
oral  contract  for  medicine  and  attend- 
ance ; — evidence  of  a  usage  among 
veterinaries  to  charge  for  attendance 
"  where  not  much  medicine  is  re- 
quired," held  inadmissible  as  too 
vague  (Sewell  v.  Corp,  opposiie). 

A.,  a  horse-dealer,  sells  B.  a  horse 
by  oral  contract,  the  question  being 
whether  the  horse,  which  had  been 
certified  sound  by  a  veterinary,  had 
also  been  warranted  sound  by  A. ; — 
evidence  of  a  practice,  not  amounting 
to  a  recosnieed  custom  of  the  trade, 
for  horse-dealers  not  to  warrant  horses 
so  certified,  is  inadmissible  (Howard 
V.  Sheward,  L.R.  2  C.P.  148). 

The  question  beine  whether  B ,  an 
undisclosed  principal,  is  liable  on  a 
written  contract  made  for  him  by  A., 
a  broker  and  contracting  as  such ; — 
evidence  of  a  custom  that  where 
brokers  do  not  disclose  the  names  of 
their  principals,  the  broker  is  solely 
liable  and  the  principal  is  dischargee!, 
is  inadmissible  as  contradicting  the 
contract  {semble.  Pike  v.  Ongley,  oppo- 
site), 

A.  employs  B.,  a  broker,  to  buy  and 
sell  certain  securities  for  him ; — a 
usage,  unknown  to  A.,  by  which  B. 
is  authorised  to  sell  as  principal  to  A. 
(Robinson  v,  Mollett,  L.R.,  7  H.L. 
802),  or  to  buy  from  him  as  such 
(Hamilton  v.  Young,  7  L.R.L  289; 
M'Devitt  V.  ConoUy,  13  id,  207),  is 
inadmipsiblo. 

A.  employs  B.,  a  country  broker, 
to  sell  certain  shares.  B.,  without 
disclosing  the  name  of  his  principal, 
sells  them  through  his  London  jobber 
who,  according  to  a  practice  of  brokers 
in  cases  of  such  non-disclosure,  sets 
o£f  acainst  the  price  a  debt  due  to 
him  from  B.  on  previous  transactions. 
A.  is  not  bound  by  the  practice,  aa  it 
is  (1)  not  a  general  usage;  (2)  un- 
reasonable ;  (3)  A.  did  not  know  or 
assent  to  it  (Blackburn  v.  Mason,  68 
L.T.  610 ;  Anderson  v.  Sutherland, 
13  T.L.R.  163).  So,  with  a  general 
usage  not  to  specify  the  numbers  of 
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A.  insures  a  ship  through  B.,  a 
broker,  with  C,  an  underwriter  at 
Lloyd's,  ex|]res8ly  contracting  in  the 
policy  (though  not  under  seal)  to  pay 
C.  the  premiums.  A  custom  of 
Lloyd's  that  B.,  the  broker,  and  not 
A.  should  be  responsible  for  the  pre- 
miums held  admissible  as  being  not 
inconsistent  with  the  terms  of  the 
policy,  but  merely  a  customary  mode 
of  carrying  out  the  promise  to  pay 
(Uni verso  Insurance  Co.  v.  Merchants, 
&c.  Co,,  1897,  2  Q.B.  93,  C.A.). 


A.,  a  manufacturer,  contracts  to 
supply  certain  iron  plates  to  B. ; — 
evidence  is  admissible  of  a  custom 
that  the  plates  are  to  be  of  his  own 
make  [Johnson  r.  Ravi  ton,  7  Q.B.D. 
438  :  cp.  Sale  of  Goods  Act,  1893,  ss. 
14  (3),  66]. 

A.  sues  B.  to  recover  debentures 
bought  in  good  faith  by  B.  from  C. 
(A.'s  clerk),  who  had  stolen  them 
from  A. ; — B.  may  prove  a  usage 
among  mercantile  men  and  on  the 
Stock  Exchange  that  the  debentures, 
though  not  so  expressed,  are  nego- 
tiable instruments  teansferable  by 
delivery  (Bechuanaland  Co.  v.  London 
Bank,  1898,  2  Q.B.  668;  this  fact 
ahould  now  be  judicially  noticed, 
Edebteln  v,  Schuler,  ante,  13).  So, 
aUo,  as  to  scrip  (Rumball  v.  Metrop. 
Bank,  2  Q.  B.  D.  1 94)  and  share-warrants 
(Webb  r.  Alexandria  Co.,  93  L.T.  339). 


A.  lets  a  farm  to  B.,  the  lease  speci- 
fying the  terms  of  holding,  but  being 
silent  as  to  those  of  quitting.  A 
custom  that  on  quitting  B.  should 
have  the  way-going  crop  is  admissible, 
although  inconsistent  with  the  terms 
of  the  holding  (Holding  v.  Pigott,  7 
Biog.  465 ;  cp.  Muncey  t>.  IXeonis,  1 
H.  i.  N.  216).  So  with  a  custom  en- 
titling tenants  to  hold  over  part  of 
the  land  after  the  expiration  of  the 
notice  to  quit  stipulated  in  the  lease 
{Re  Paul,  24  Q.B.D.  247).  And  a 
reservation  of  *'  minerals  *'  in  a  lease 


Inadmissiblt, 

bank  shares  in  a  contract  for  sale, 
which  usage  contravenes  Leeman*s 
Act,  1867.  s.  1  (Perry  r.  Bamett,  16 
Q.B.D.  388). 

A.,  a  ship- builder,  employs  B.,  an 
insurance  broker,  to  insure  a  ship  at 
Lloyd's,  and  afterwards,  on  the  ship 
being  lost,  to  adjust  and  receive  the 
policy-moneys  from  the  underwriters. 
The  underwriters,  by  a  usage  of 
Lloyd's,  of  which  A.  is  ignorant, 
deduct  from  the  amount  a  debt  due 
to  them  from  B.  on  previous  insu- 
rances. A.  is  not  bound  by  the  usage 
(1)  Lloyd's  not  being  a  market  whose 
usages  bind  those  who  are  ignorant 
of  them ;  (2)  the  usage  being  an  un- 
reasonable one  (Sweeting  v.  Pearce,  9 
•C.B.N.S.  634). 

A.,  the  undisclosed  principal,  sells 
goods  to  C,  through  B.,  a  broker,  the 
contract  providing  that  all  disputes 
between  Duyer  and  seller  shall  bo 
referred  to  B.,  whose  decision  shall 
be  final.  The  goods  turning  out  in- 
ferior, C.  sues  B.  and  tenders  evidence 
of  custom  that  non -disclosure  of  the 
pincipal  renders  the  broker  liable. 
Held,  that  as  the  custom  purported 
to  make  B.  a  principal,  it  was  repug- 
nant to  the  clause  which  made  him 
an  arbitrator  and  therefore  inad- 
missible (Barrow  v.  Dyster,  13  Q.B.D. 
636). 

A.,  a  glove  manufacturer,  agrees 
with  B.,  a  traveller,  to  pay  a  com- 
mission on  all  business  introduced  by 
B.  and  accepted  by  A.  A.  afterwards 
terminates  the  agreement  without 
notice.  Evidence  of  a  custom  in  the 
glove  trade  for  travellers  to  receive 
six  months*  notice  to  terminate  their 
agencies,  held  inadmissible  as  incon- 
sistent with  the  agreement  (Joynson 
v.  Hunt,  21  T.L.R.  692,  C.A.). 

A.  leases  a  farm  to  B.,  one  of  the 
terms  being  that  the  outgoing  tenant's 
interest  shall  be  valued  according  to 
the  custom  of  the  country  ; — evidence 
of  a  usage  on  the  particular  estate  of 
which  the  farm  forms  part,  cutting 
down  the  compensation  allowed  by 
the  general  custom,  is  inadmissible 
imless  B.  was  aware  of  such  restricted 
usage  (Womersley  v.  Dally,  26  L.J. 
Ex.  219).  So  a  custom  that  the  out- 
|roing  tenant  should  look  only  to  the 
mcoming  tenant  and  not  to  the  land- 
lord, for  payment  for  seeds,  tillages. 
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is  not  inconsistent  with  and  does  not 
exclude  a  custom  to  take  flints  (Tucker 
V.  linger,  8  App.  Gas.  508). 

A  testator  devises  land  to  B.  with 
a  proviso  that  she  shall  keep  the 
house,  grounds,  gates,  and  fences  in 
repair,  and  gives  her  a  power  "  to  fell 
timber  necessary  for  such  repair  '* ; — 
B.  may  prove  a  modern  local  usage 
whereby  such  a  power  enables  her  to 
cut  and  sell  timber  for  her  own  benefit 
as  well  (Dash wood  v.  Magniac,  1891, 
3  Ch.  306,  C.A.). 


A  bill  of  lading  provided  for  the 
delivery  of  goods  "  from  the  ship's* 
tackles  at  the  port  of  London  *' ; — 
a  custom  of  the  port  to  discharge  the 
goods  on  the  quay  and  thence  into 
lighters,  and  not  immediately  into 
the  latter,  held  admissible  and  not  in- 
consistent with  the  document  (Marzetti 
V.  Smith,  49  L.T.  580).  So  where  a 
bill  of  ladinff  states  that  goods  are  to 
be  delivered  by  a  person  appointed 
by  the  ship's  agents,  the  delivery  to 
be  according  to  the  custom  of  the  port, 
a  custom  is  admissible  that  they  may 
be  landed  on  the  quav  unless  de- 
manded within  twenty-four  hours  of 
the  ship's  arrival  (Aste  v.  Stumore, 
13  Q.B.D.  326).  And,  where  a  bill 
of  lading  specifies  a  certain  sum  as 
payable  for  freight,  evidence  of  a 
customary  deduction  is  receivable 
(Brown  v.  Byrne,  3  E.  &  B.  703; 
aliter  if  an  intention  could  be  implied 
that  the  freight  should  be  paid  free 
from  all  deduction,  id,  ;  and  ep, 
Phillips  V,  Briard,  1  H.  &  N.  21). 


Iruidmissible. 

&c.,  is  unreasonable,  uncertain,  and 
invalid  (Bradbum  v.  Foley,  3  C.P.D. 
129).  And  a  custom  to  cut  and  bum 
undergrowth  for  the  purpose  of  pre- 
serving and  improving  the  pasture  of 
the  waste,  ha£  been  rejected  as  too 
indefinite  (Devonshire  v,  Gw3mne, 
Times,  July  22,  1905,  C.A.).  So, 
where  by  a  lease  rent  was  payable  on 
the  "  customarj'  rent  days,  i.e.,  Nov. 
23  and  May  13,  and  the  tenancy  was 
terminable  by  "  six  calendar  months* 
notice  "  ; — a  custom  was  rejected  to 
validate  a  notice  on  Nov.  22  to  quit 
on  May  13  (Travers  v.  Mason,  45 
W.R.  77). 

A.,  by  a  charter-party  between  him- 
self and  B.,  undertakes  that  a  ship 
shall  deliver  her  cargo  *'  at  the  port 
of  H.  or  as  near  thereto  as  she  can 
safely  get."  The  ship  is  not  able  to 
get  nearer  than  S.,  some  miles  from 
H.  A  custom  of  the  port  that  con- 
signees are  not  bound  to  take  deli- 
veries of  cargoes  elsewhere  than  at 
H.  held  inconsistent  with  the  charter- 
party  and  inadmissible  as  evidence 
for  B.  (Hayton  v.  Irwin,  6  C.P.D.  130). 
So,  where  a  charter-party  provides 
that  cargo  is  to  be  '*  taken  Jrom  along- 
side the  ship  at  merchant's  risk  and 
expense,"  and  "  discharged  according 
to  the  custom  of  the  port,"  a  custom 
of  the  port  throwing  on  the  ship- 
owner tne  expense  of  taking  it  from 
the  ship's  rail  and  landing  it  on  the 
quay  is  inadmissible,  being  repugnant 
to  the  first  clause,  and  not  within  the 
second,  which  onlv  refers  to  the  time 
and  mode,  and  not  to  the  expense,  of 
the  discharge  (The  Nifa,  1892,  P.  41 1  ; 
Lishman  v.  Christie,  19  Q.B.D.  333). 


I^'evioui  ExiHence  of  Facts. 


(d)  To  prove  that  A.  owned  land  in 
1783,  evidence  that  it  was  conveyed 
to  him  in  1763  is  admissible,  the  pre- 
sumption being  that  it  continued  to 
be  his  property  (Magdalen  Hospital 
V.  Knotts,  postf  112). 

To  prove  that  A.  paid  rent  as  tenant 
to  B.  in  1830,  the  fact  that  he  paid  rent 
to  B.  in  1826,  and  had  remained  in  un- 
disturbed possession  since,  is  admissible 
(R.  r.  Exeter.  UR.  4  Q.B.  341,  345). 

llie  question  being  whether  A. 
believed  in  a  Supreme  Being  when 
taking  the  oath    on  his  election  to 


The  question  being  whether  A. 
believed  in  a  Supreme  Being  when 
taking  the  oath  on  his  election    to 
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Parliament ; — evidence  may  be  given 
that  A.  had  no  such  belief  four  yean 
before  his  election  (A.-G.  r.  Bradlaugb, 
1  C;^b.&  ElLat  467-469;  14  Q.B.D.  pp. 
690,  711.  Here  the  evidence  was  re- 
ceived againBt  the  defendant,  but  it 
would  probably  have  been  equally  ad- 
missible in  his  own  favour,  ante,  «52). 

To  prove  the  existence  of  a  part- 
nership in  1838,  evidence  is  admissible 
that  it  existed  in  1816  (Clark  v,  Alex- 
ander,  8  Scott  N.R.,  p.  161 ;  and  see 
Brown  v.  Wren,  1896,  1  Q.B.  390, 
cited  posf,  216). 

So,  a  farm  which  had  been  leased  in 
1598  for  1000  years  (with  a  covenant 
t^  convey  the  fee  to  the  lessee  within 
five  years  if  required),  and  assigned 
as  leasehold  in  1777,  was  presumed 
to  remain  leasehold  in  1869,  although 
it  had  three  times  been  devised  as 
freehold  and  was  so  described  on  the 
Court  Rolls  (Pickett  v  Packham,  4 
Ch.  App.  190). 

A.  is  charged  with  driving  a  motor- 
car at  an  excessive  speed.  The  car 
was  stopped  four  miles  out  from  a 
town,  when  A.  was  found  driving  it, 
having  a  chauffeur  with  him.  Held, 
this  was  some  evidence  that  A.  had 
been  driving  the  whole  distance 
(Beresford  v.  St.  Albans,  22 T.L.R.  1). 


Inadmissible. 

Parliament ;  — evidence  that  A.  had, 
or  had  not,  such  a  belief  twenty  or 
thirty  years  before,  is  inadmissible 
(A.-G.  V.  Bradlaugh,  14  Q.B.D.  pp. 
699,  711). 

The  question  being  whether  A.,  on 
Jan.  20,  unlawfully  acted  in  a  par- 
ticular capacity  without  having  taxen 
the  necessary  oath  ; — evidence  that 
he  had  not  taken  such  oath  on  Jan.  1 
is  inadmissible,  the  continuance  of  an 
unlawful  condition  not  being  pre- 
sumed (Price  V.  Worwood,  4  H.  &  N. 
512.  514,  per  Pollock,  C.B.). 


Standards  of  Comparison.     Usage  to  rebtU  Negligence,  dsc 


(e)  The  question  being  whether  the 
pupils  at  a  certain  school  were  pro- 
perly treated  ; — evidence  is  admis- 
sible of  the  general  treatment  of  boys 
at  schools  of  the  same  class,  as  afford- 
ing a  criterion  of  what  the  treatment 
should  have  been  at  the  school  in 
question  (Boldron  v.  Widdows,  1  C. 
&  P.  65).  So,  in  an  apprentice's  action 
against  his  master  for  failing  to  give 
proper  instruction ; — proof  is  re- 
ceivable of  what  is  the  usual  course  of 
instruction  in  such  apprenticeships, 
otherwise  no  evidence  can  be  given  of 
departure  from  such  course  (Cridlan 
V.  Marler,  9  T.L.R.  529). 

The  question  being  whether  A. 
cruelly  ill-treated  an  animal  by  per- 
forming a  certain  operation  upon  it; 
— evidence  is  admissible  that  such 
an  operation  was  customary  in  that 
part  of  the  country,  and  that  there 
was  a  general  belief  that  it  produced 
beneficial  results  to  the  animal  [Lewis 


(e)  The  question  being  whether  the 
pupils  at  a  certain  school  were  pro- 
perly treated  ; — evidence  is  not  ad- 
missible of  the  comparative  treat- 
ment of  boys  at  any  other  particular 
school  (Boldron  r.  Widdows,  opposite). 


The  question  being  whether  A.  in- 
tended to  deceive  B.  by  pretending 
to  tell  his  fortune  by  the  stars ; — 
evidence  that  A,  and  others  bond  fide 
believed  in  his  ability  to  tell  fortunes 
thereby,  held  inadmissible  (Penny  r. 
Hanson,  18  Q.B.D.  478;  Dcnman, 
J.,  remarked,   "  We  do  not  live  in 
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V.  Fermor,  18  Q.B.D.  532;  Murphy 
v.  Manning,  2  Ex.  D.  307;  Ford  v. 
Wiley,  23  Q.B.D.  203;  Bowyer  v. 
Morgan,  22  T.L.R.  420.  As  to  the 
Irish  rule,  see  Callaffhan  v.  Society, 
&c.,  16  L.R.I.  326 ;  R.  v,  M'Donagh, 
28  id.  204 ;  and  the  Scotch,  Todrick 
V.  WilBon,  26  L.  Jo.  191]. 

The  question  being  whether  a  rail- 
way company  was  negligent  in  not 
employing  more  than  one  man  to 
manage  a  coal  engine  ; — the  fact  that 
for  twenty  years  it  had  been  usual 
only  to  employ  one  man,  and  that  no 
accident  had  happened,  is  admissible 
as  tending  to  rebut  negligence  (Hart 
V.  Lanes.  &  York.  Ry.,  21  L.T.  261, 
and  post,  116;  cp.  Troke  v.  Felton, 
13  T.L.R.  252).  So,  in  an  action 
against  a  railway  for  injury  to  goods  ; 
— evidence  of  the  customary  mode  of 
packing  the  goods  is  admissible 
(Lewis  v.  G.  W.  Ry.,  3  Q.B.D.  195, 
C.A. ;  Tobin  v.  L.  &  N.  W.  Ry.,  1896, 
2  I.R.   22). 

A.  sues  a  Tram  Co.  for  injury  sus- 
tained by  their  negligence  in  re-start- 
ing a  tram  before  he  had  alighted ; 
defence,  contributory  negligence  in 
A.  alighting  by  the  front  instead  of 
the  back  steps  in  contravention  of  a 
notice  duly  posted  in  the  car.  Evi- 
dence tendered  by  A.  that  it  was  the 

ft- 

practice  of  passengers,  in  spite  of  the 
notice,  to  alight  indifferently  at  either 
end  of  the  cars, — Held,  admissible  to 
rebut  contributory  negligence  (Freel 
V.  Bury  Tram  Co.,  Times,  Jan.  26, 
1901,  C.A.  Evidence  that  A.  did 
not  see  or  know  of  the  notice  was 
held  immaterial  in  view  of  the  general 

Sractice  to  ignore  it.  Cp.,  however, 
lyme  t'.  Londonderry  Tram  Co.,  ante, 
83).  A  company's  knowledge  that 
boys  habitually  trespass  on  a  part  of 
their  line  imposes  a  special  duty  to 
protect  or  warn  as  to  that  part; 
McDowall  V.  G.  W.  Ry.,  1902,  1 
K.B.  618;  Robinson  r.  Smith,  17 
T.L.R.  235,  423;  cp.  Sullivan  v. 
Creed,  1904,  2  I.R.  336). 

The  question  being  whether  the 
captain  of  a  ferry-boat  wan  negligent 
in  starting  in  a  log ; — the  practice  of 
oth^^r  captains  to  cross  the  ferry  in 
fogs  is  admis{>ible,  although  the  jury 
might  find  that  the  fog  was  so  dense 
that  it  was  improper,  on  that  occasion, 
to    start    (Ball    r.    Wallasey    Board, 


Inadmissible, 

times  when  sane  men  can  believe  in 
such  powers  *').  So,  on  a  similar 
charge  as  to  paJmistiy,  evidence  that 
palmistry  is  a  well-recognised  science 
whose  professors  enjoy  a  professional 
status  was  rejected  (R.  v.  Stephenson, 
post,  137). 

A.  is  charged  with  manslaughter  in 
causing  B.'s  death  by  a  kick  at  foot- 
ball ; — the  rules  of  the  game,  and  the 
fact  that  A.  was,  or  was  not,  acting 
in  accordance  therewith  at  the  time, 
held  irrelevant  (R.  v.  Bradshaw.  14 
Cox,  83  ;  R.  v.  Moore,  14  T.L.R.  229  ; 
42  Sol.  Jo.  264 ;  the  rejection  of  the 
rules  is  noticed  in  the  last-named 
report). 
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Admissible, 

Times,  Jan.  31,  1894,  C.A.).  So, 
where  a  horee  was  injured  by  barbed 
wire  fencing,  a  seneral  practice  to 
use  such  was  admitted  (Turner  v. 
SUllibras,  Timee,  Aur.  13,  1897; 
Milton  V.  Pronk,  Times,  Dec.  12, 
1902).  And  where  a  race-course  had 
been  roped  instead  of  fenced,  evi- 
dence that  this  was  habitually  done 
at  other  racecourses  without  accident 
was  admitted  (Haudley  v.  Wolver- 
hampton Co.,  Times,  Jan.  16,  1903, 
C.A.). 

The  question  being  what  was  a 
reasonable  time  for  the  completion 
of  a  sale  of  shares  by  A.  to  B.  in  Liver- 
pool ; — a  custom  on  the  Liverpool 
Stock  Exchange  as  to  such  time  is 
admissible,  though  neither  A.  nor  B. 
was  a  member  of  the  Exchange 
(Stewart  v.  Cauty,  8  M.  &  W.  160). 

The  question  being  whether  an  agree- 
ment between  A.,  a  horse-dealer,  and 
B.  (deceased)  as  to  the  sale  of  the 
lattor*s  horses  was  reasonable; — a 
similar  course  of  dealing  between  (1) 
A.  and  B.  on  former  occasions ;  and 
(2)  between  other  horse-dealers  and 
their  customers,  is  admissible  {Re 
Leigh,  6  Ch.  D.  256,  C.A.). 

To  prove  that  a  certain  letter  was 
in  the  handwriting  of  A. ; — it  is  ad- 
missible to  compare  therewith  cheques 
purporting  to  be  signed  by  A.  and 
produced  by  the  manager  of  A.'s 
bank«  although  he  had  never  seen  A. 
write,  had  no  signature  book,  and  the 
course  of  business  was  merely  for  A.*8 
wife  to  pay  in  money  to  A.'s  account 
against  which  the  manager  wrote  out 
cheques  which  he  sent  back  to  A.  for 
tdgnaturo,  such  cheques  being  after- 
wards honoiued  and  preserved  by 
the  bank  as  being  signed  by  A.  (R. 
r.  Tranter,  Times,  Jan.  23,  1893. 
CCR.). 


Inadmissible. 


A.,  a  quarry  owner,  agrees  to  supply, 
and  B.,  a  smelter,  agrees  to  take  from 
A.,  all  the  limestone  required  for  the 

5 reduction   of   hematite   pig-iron   at 
».*s  smelting- works     In  an  action  by 

A.  for  breach  of  contract,  to  which 
B.'s  defence  is  that  the  limestone  sup- 
plied by  A.  was  not  of  a  quality  rea- 
sonably fit  for  this  purpose,  evidence 
(1)  of  the  standard  of  purity  of  lime- 
stone found  or  adopted  elsewhere ; 
and  (2)  that  with  limestone  of  a  par- 
ticular purity  better  results  could  be 
obtained  than  from  A.'s  limestone, — 
held  irrelevant  (Strongitharm  t'.  North 
Lonsdale  Co.,  Times,  Aug.  9,  1904). 

A.  sues  B.  on  a  (lost)  contract  which 

B.  denies  having  signed.  A.  cannot 
prove  its  execution  by  comparing  the 
signatiure  of  the  unprodnced  contract 
with  a  produced  letter  admittedly 
signed  by  B.  (Arbon  v.  Fussell,  3  F.  & 
F.  152). — So,  to  prove  the  handwriting 
of  A.  (deceased)  to  a  letter ; — a  com- 
parison cannot  be  made  between  the 
letter  and  a  deed  fifty  years  old 
purporting,  but  not  proved,  to  be 
signed  by  A.  (Miller  v.  Wheatley,  28 
L.R.I.  144,  160.  O'Brien,  J.,  re- 
marked  that  '*  proof  to  the  satisfac- 
tion of  the  judge  "  inlplied  a  personal 
judgment  by  him,  and  not  tne  mere 

E resumption   of   genuineness   arising 
rom  the  age  of  the  deed). 


Acting  in 

(/)  To  prove  that  A.  (deceased) 
was  receiver  of  port  dues  for  a  Cor- 
poration ; — evidence  tendered  by  the 
latter  that  A.  used  to  furnish  accounts 
of  such  dues  to  the  Corporation,  which 
accounts  were  produced  from  the  Cor- 
poration records ; — held  sufficient, 
the  office  being  a  pMic  one  (Exeter, 


a  Capacity. 

(/)  To  prove  that  A.  (deceased)  was 
tithe-collector  to  B.*s  ancestors, 
seventy  ye€u*s  before  the  trial ; — evi- 
dence tendered  by  B.  that  A.  acted  as 
such  by  furnishing  tithe-accounts  to 
them,  held  no  evidence,  the  office 
being  a  private  one,  although  the 
accounts  were  ancient  and  produced 


no 
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]VL  of,  V.  Warren,  6  Q.B.  801).  So,  to 
prove  that  A.,  deceased^  was  manor 
steward  to  B.'s  ancestors,  seventy 
years  before  the  trial,  evidence  ten- 
dered by  B.  that  A.  furnished  estate 
accounts  to  the  then  lord,  who  adopted 
such  by  signing  them,  held  sufficient, 
though  the  office  was  a  private  one 
(Doe  v.  Michael,  17  Q.B.  276;  the 
accounts  were  not  signed  by  A.  but 
by  "A.y  junr.,  on  A.*s  behalf,"  there 
being  no  other  proof  of  who  "  A. 
junior  "  was,  or  of  his  authority  to 
sign  for  A.)* 

A.  is  criminally  charged  with  libel- 
ling the  directors  of  a  bank ; — evi- 
dence by  the  prosecution  that  they 
acted  as  such  is  sufficient  proof  against 
A.  that  they  were  directors  (K.  v, 
Boaler,  67  L.T.  354).  So,  where  A. 
was  charged  with  perjury  before  a 
deputy  county  court  judge ;— evi- 
dence that  the  latter  acted  as  judge 
is  sufficient  proof  of  his  appointment 
(R.  v.  Roberts,  14  Cox,  101,  C.C.R. 
The  minute  of  proceedings  before  him 
would  also  be  evidence  thereof). 

A.  is  charged  with  embezzling  the 
moneys  of  a  company.  A.  had  been 
appointed  by  a  resolution,  entered 
in  the  minute-book  but  not  signed  by 
A.  Parol  evidence  of  the  appoint- 
ment may  be  given,  as  this  is  not  a 
contract,  but  only  a  record  of  the 
transaction.  Aliter,  if  A.  had  signed 
the  minute  (R.  v.  Stacy,  96  L.T.  Jo. 
214,  C.C.R.;  ante,  66-6). 

To  show  that  A.,  a  pauper,  had  ac- 
quired a  settlement  by  being  appren- 
ticed by  indenture  to  B.  (they  being 
dead,  and  the  deed  not  forthcoming) ; 
— the  facts  that  A.  had  served  B.  as 
apprentice,  and  been  treated  by  B. 
as  such  and  not  merely  as  a  journey- 
man   or  shop-bov,   are   presumptive 

Eroof  not  only  of  the  apprenticeship, 
ut  of  the  existence  of  an  indenture 
regulating  it,  that  being  the  usual 
method  (R.  i'.  Fordingbridge,  27 
L.J.M.C.  290  ;  R.  v.  St.  Marylebone,  4 
Dow.  &  Ry.  47«5). 


Inadmissible. 

from  proper  custody  (Short  v.  I^e, 
2  Jac.  &  W.  464  ;  (Uiter  where  it  was 
the  duty  of  a  Corporation  under  its 
charter  to  appoint  a  tithe-collector). 


A.  is  charged  with  embezzling  the 
moneys  of  B.,  his  emplojrer.  Evi- 
dence by  C,  B.'s  cashier,  that  A. 
acted  as  traveller  and  collector  for  B. 
and  was  regularly  paid  his  commission 
by  C,  who  produced  the  books  show- 
ing tills,  but  that  C.  was  not  present 
when  the  engagement  was  made  and 
only  heard  its  terms  afterwards ; — 
held  insufficient  without  calling  B. 
(R.  V.  Taylor,  10  Cox,  644,  per  Russell 
Gumey,  Q.C. ;  cp.  contra,  K.  v.  Bea- 
call,  1  C.  &  P.,  pp.  296,  312,  467 ;  R.  r. 
Joyce,  119  Sess.  Pap.  C.C.C.  662,  per 
the  Com.  Sergt.).  Where  A.'8  en- 
gagement was  admittedly  contained 
in  letters,  and  A.  contended  these  en- 
titled him  to  retain  the  moneys,  but 
the  letters  were  not  produced  by  B., 
parol  evidence  of  their  contents  waH 
rejected,  and  the  jury  directed  to 
acquit  (R.  v,  Dodson,  62  J.  P.  729 ; 
Re  aapton,  3  Cox  Cr.  Cas.  126  ;  post, 
chap,  xliii. ;  but  see  aritc,  94). 


Acts  and  Documents  showing  Ownership  or  AncieiU  Possession, 

Land. — A,  H\xeS  B.  for  trespass  to 

land  alleged  ^^  ^,  to  be  his  private 

freehold,  but  ^/?r  which  B.  claims  a 

ri^bt  of  conifT^^       Evidence  is  ad- 

nusable  for  a  *^Ot\  ^^x  his  ancestors 
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had  granted  leases  of  the  land,  though 
only  counterparts  signed  by  the  lessees 
are  produced  (Doe  v.  Pulman,  3  Q.B. 
622,  623-6;  Magdalen  Hosp.  v 
Knotts,  inf.  112;  in  Haigh  v.  West, 
1893,  2  Q.B.  10,  30,  C.A.,  entries  in 
old  parish  books  that  '*  The  following 
property  belonging  to  the  parish  was 
this  day  let,  &c.,"  were  admitted 
to  prove  the  lettings  specified) ; 
(2)  that  they  had  erected  stones, 
marked  with  their  initials,  to  show 
the  boimdaries  of  the  lands,  evi- 
dence being  admissible  for  B.  that 
B.*s  ancestors  had  destroyed  the 
stones  and  protested  in  the  Court  Leet 
against  their  erection  (Blandy- Jenkins 
V.  Dunraven,  66  J.  P.  661,  per  Byrne, 
J. :  in  Philpot  v.  Bath,  Times,  June 
30,  1905,  B.  proved  that  the  stones 
had  been  erected,  not  animo  possi- 
dtJitU,  but  as  precautions  against  the 
sea ).  So  (3)  A.  naving  tendered  a  docu- 
ment  dated  1659,  found  in  his  muni- 
ment room  and  signed  by  D.  (tenant 
of  a  predecessor  in  title  of  B.),  wit- 
nessinff  that  C.  (a  predecessor  in  title 
of  A.)  oad  been  persuaded  to  stay  an 
action  for  trespass  against  D.,  upon 
D.  binding  himself  by  the  document 
to  pay  C.  16«.  costs  and  to  refrain 
from  further  trespass ; — held  ad- 
Dussible,  per  Lindley,  L.J.,  not  strictly 
aa  an  act  of  ownership,  but  as  a  vin- 
dication of  possession  which  was  in- 
ferential evidence  of  one ;  per  Jeune, 
P.  and  Romer,  L.J.,  as  a  declaration 
b^  a  deceased  person  against  pecu- 
niary interest  testifying  to  an  act  of 
ownership  by  C.  (Blandy- Jenkins  v. 
Dunraven,  1899,  2  C^  121). 

A.  sues  B.  for  trespass  to  lands  held 
under  an  ancient  Royal  Patent.  To 
show  that  the  locus  of  the  trespass 
was  parcel  of  the  lands  granted,  A. 
tenders  convictions  and  awards  ob- 
tained by  his  ancestors  against  utran- 
gers  in  title  to  B.,  for  trespass  upon 
the  lands.  Held  admissible,  not  as 
adjudications  of  right,  or  evidence  of 
reputation,  but  as  acts  of  ownership 
explanatory  of  an  ancient  document 
which  was  ambiguous  (Brew  v.  Haren, 
I.R.  9C.L.29;  U  m/.  198;  post,  chap. 
zlvL  The  awards  would  not  have  been 
admissible  as  reputation,  post,  chap. 

XXV.). 

A.  sues  B.  for  trespass  upon  land 
between  A.'s  farm  and  the  highroad , 


Inadmissible, 


In  Blandy-Jenkins  v,  Dunraven. 
opposite,  D.*8  acknowledgement  per 
se  would  not  have  been  receivable 
against  B.  either  as  an  admission  by 
a  predecessor  in  title  (p(M<,chap.zix.), 
or  as  a  statement  by  a  deceased  person 
against  proprietary  interest  {post,6h&p, 
zziil. ),  since  a  tenant  cannot  prejudice 
the  title  of  his  landlord. 
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which  B.  claims  as  part  of  the  high- 
way. Evidence  is  admissible  (1)  for  A. 
that  he  and  his  tenants  had  habitually 
cut  grass  and  willows  on  the  land, 
grazed  their  cattle  thereon,  protecting 
them  by  hurdles  placed  round  the 
swampy  parts,  and  turned  off  the 
cattle  of  strangers;  and  (2)  for  B.,  that 
strangers  had  sometimes  cut  grass 
and  grazed  cattle  there  (although 
this  was  not  shown  to  have  come  to 
the  knowledge  of  A.  or  his  tenants), 
and  that  B.'s  servants  had  frequently 
deposite(f  road-scrapings  and  stones 
for  the  repair  of  the  highway  on  the 
land  (Belmore  v,  Kent  Council,  1901, 
I  Ch.  873 ;  Harvey  v.  Truro  Council, 
1003, 2  Ch.  638.  In  the  latter  case  B.'s 
surveyor  had  paid  A.  a  nominal  rent  for 
the  user,  but  this  had  been  disallowed 
by  B.  in  the  surveyor's  accounts). 

A. (a  Corporation)  sues  C.  to  recover 
land  held  by  him  under  a  lease  granted 
by  A.  to  B.  in  1783,  but  now  alleged 
by  A.  to  be  void.  A.  puts  in  the 
counterpart  of  the  lease  signed  by  B., 
but  witnout  showing  that  A.  was  in 
possession  of  the  land  in  1783,  or  that 
B.  entered  under  the  lease,  or  that  C. 
claimed  through  B.  ; — held,  that 
granting  the  lease  was  an  act  of 
ownership  showing  A.*s  title  to  the 
fee  in   1783  ;    and  that,  C.   being  in 

{)ossessiou  of  the  land  included  in  the 
ease,  the  presumption  was  that  he 
claimed  through  B.  until  the  contrary 
was  proved  (Magdalen  Hosp.v.Knotts, 
8  Ch.  D.  709 ;  cp.  Metters  v.  Brown,  32 
L.J.  Ex.  138.  The  land  had  been  con- 
veyed to  A.  inl763,andFry,.  J,held  that 
a  presumption  therefore  arose  that  it 
continued  in  A.'s  possession  till  1783). 
Bight  of  Way. — A.  sues  B.  for 
trespass,  B.'s  defence  being  a  public 
right  of  way.  Evidence  is  admissible 
for  B.  of  long  user  of  the  way  by  the 
public,  and  also  that  many  years 
oefore  repairs  were  done  to  the  road 
by  the  township  surveyor ;  and  for 
A.  that  A.'8  tenants  and  predecessors 
in  title  had  from  time  to  time  ob- 
structed the  road  and  tiu*ned  back 
persons  using  it  (Steph.  art.  5  n.) ; 
also,  in  explanation  of  the  repairs, 
that  an  agreement  was  made  at  the 
time  by  the  steward  of  A.'s  ancestor, 
or  even  by  strangers,  with  the  sur- 
veyor, providing  that  the  expense  of 
the  repairs  waa  not  to  be  borne  by 


Inadmisstble. 


A.  (a  parish)  sues  B.  to  recover 
certain  lands.  To  show  that  B.  was 
in  possession  thereof  as  tenant,  it  is 
proved  that  he  and  his  ancestors  paid 
A.  for  the  lands  £6  a  year,  which  the 
parish  books  described  as  "  rent." 
In  rebuttal,  B.  proves  that  his  an- 
cestors, when  selling  adjoining  lands, 
covenanted  in  the  various  convey- 
ances to  indemnify  the  purchaserH 
against  £6  payable  by  them  to  the 
parish  as  rent-charge"  in  respect 
of  the  lands  in  question.  Held,  B.*8 
title-deeds  were  no  evidence  agaimit 
A.  of  the  truth  of  the  facts  asserted, 
viz.,  that  the  £6  was  rent-charge  and 
not  rent,  though  they  were  evidence 
of  the  intention  with  which  the  cove- 
nantors paid  it  to  A.  (A.-G.  v.  Ste- 
phens, 6  De  G.  M.  &  G.  1 11,  139-140  ; 
so,  if  B.  had  written  to  his  banker 
telling  him  of  the  rent-charge  and 
directing  him  to  pay  the  £G  yearly  to 
A.). 

Right  of  Way. — A.  sues  B.  for  tres- 
pass, B.'s  defence  being  a  public  right 
of  way.  Evidence  of  a  promiscuoag 
user  by  the  public  of  the  locus  in  quo, 
not  confined  to  any  definite  jiath, 
will  not  support  B.'s  claim  [Robinson 
V.  Oowpen  Board,  63  L.J.Q.B.  235, 
C.A.;  Giant's  Causeway  Co.  v.  A.-G., 
5  N.  Ir.  Jun.  301  (1905)]. 
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AdtnissibU, 

the  township  (Ferrond  v.  Milligan,  7 
Q.B.  730).  A.'8  title<deed8,  showinff 
that  during,  and  prior  to,  the  period 
coYered  by  the  alleged  user,  the  land 
was  held  by  tenanU  for  life  in  strict 
settlement,  so  that  there  was  no  one 
who  could  either  dedicate  the  road 
to  the  public  or  acquiesce  in  its  user, 
are  also  admissible  (Roberts  v,  James, 
19  T.L.R.  673,  C.A. ;  Steph.  aup. 
Where  the  user  takes  place  during  a 
lease,  dedication  anterior  to  the  lease 
may,  howeyer,  sometimes  be  pre- 
sumed, Winterbottom  v.  Derby,  L.R. 
2  Ex.  316  ;  R.  v,  Barr,  4  Camp.  16). 

Fence. — The  question  being  whether 
a  fence  between  two  fields  belonged  to 
A.  or  B.,  their  respective  owners  ; — 
eyidence  for  A.  that  he  or  his  tenants, 
to  the  knowledge  of  B.'s  tenants 
(though  not  shown  to  have  been  to 
that  of  B.  or  his  agent),  had  for  many 
years  cut  and  laid  the  fence,  and 
cut  and  sold  trees  growing  therein, 
one  of  which  lay  for  two  years  on  B.'s 
land;  and  for  B.  that  B.'s  game- 
keepers had  for  several  years  collected 
eggs  in  the  fence  ; — held  admissible 
(Craven  v.  Pridmore,  18  T.L.R.  282 
C.  A.;  Henniker  v.  Howard,  90  L.T.  157  ; 
in  these  cases  the  estate  maps,  and 
in  particular  the  presumption  against 

A.  from  the  ditch  being  upon  his  side 
of  the  fence,  were  held  not  rebutted 
by  A.'b  acts  of  ownership).  In  Stan- 
ley V.  White,  ante,  57,  the  fact  that 

B.  had  not  claimed  the  fallen  trees 
and  that  his  tenants  had  stated,  in 
explanation,  that  they  belonged  to 
A.,  was  received,  although  the  tenant's 
admission  per  se  was  not  evidence 
against  B. 

Fishery. — A.  sues  B.  for  trespass 
to  a  fishery  appurtenant  to  A.'s 
manor.  Entries  in  the  Court  Rolls  of 
ancient  licences  to  fish  granted  by 
A.'s  ancestors,  without  proof  that  the 
rents  received  had  been  paid ;  and 
modem  leases,  with  such  proof ; — are 
admissible  for  A.  (Rogers  v,  Allen,  1 
Camp.  309 ;  Musgrave  v.  Ind.  Coms., 
L.R.  9  Q.B.  162,  178;  lialcolmson 
V.  O'Dea,  10  H.L.C.  593).  So,  old 
Bills  and  Answers  in  a  Chancery  suit 
brought  by  A.'s  ancestors  are  re- 
ceivable, not  as  evidence  of  the  facts 
stated,  but  as  showing  a  pending  suit 
and  as  assertions  of  ownership  sub- 
mitted to,   though   by  strangers  in 


InadmisaiUe, 


Fishery. — To  prove  that  A.  was  en- 
titled to  afishery; — ( 1 )  a  proposal  made 
by  a  stranger  to  one  ot  A.'s  ancestors 
to  rent  the  fishery,  which  proposal  was 
not  shown  to  have  been  accepted  or 
acted  on  ;  and  (2)  an  ancient  licence 
to  fish  granted  by  one  of  A.'s  ancestors, 
but  not  shown  on  its  face  or  proved, 
by  extrinsic  evidence,  to  apply  to  the 
loetia  in  quo,  are  respectively  inad- 
missible (Powell  V.  Heffernan,  8 
L.R.L  130,  143).  So,  ancient  entries 
in  Corporation  books  purporting  not 
to  constitute  licences  to  fish,  but 
directions  to  prepare  such  licences,  or 
narratives  of  them,  are  inadmissible 
(Malcolmson  v,  O'Dea,  opposite). 
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Admiseible., 

title  to,  B.  (Malcolmson  v,  0*Dea, 
sup,).  So,  also,  decrees  in  old 
possessory  suits  brought  by  them 
against  trespassers  (Neill  v,  Devon- 
shire, 8  A  pp.  Cas.  135 ;  in  these  two 
cases  the  right  involved  was  a  public 
one,  viz.,  to  a  several  fishery). 

Tolls, — The  question  being  whether 
a  Corporation  is  entitled  to  claim  tolls  ; 
— an  ancient  table  of  such  tolls  pro- 
duced from  their  muniments  and 
which  had  been  kept  by  the  town  clerk 
of  the  Corporation,  by  whom  it  was  de- 
livered to  the  lessees  and  by  the  latter 
to  the  collector,  by  which  the  tolls 
had  always  been  collected, — is  admis- 
sible in  favour  of  the  Corporation  (Brett 
V.  Beales,  M  &  M.  419  ;  R.  v.  Carpenter, 
2  Show.  48).  So,  also,  old  accounts, 
kept  by  the  town  treasurer,  showing 
collection  of  the  tolls,  and  signed  by  the 
auditors  as  "  allowed  **  (Lancum  v. 
Lovell,  6  C.  &  P.  437,  443). 


Inadmissible, 


Minerals, — A.  sues  B.  for  taking 
minerals  under  certain  land,  not  in  a 
mining  district ; — the  fact  that  A.  is 
in  possession  of  the  surface  of  the  land 
is  prima  facie  evidence  that  ho  owns 
the  minerals ;  and  in  rebuttal  evi- 
dence Ls  admissible  that  strangers  not 
claiming  under  A.  have  from  time  to 
time  taken  the  minerals  (see  Bowe  v. 
Grenfel,  By.  &  M.  396  ;  Bowe  v.  Bren- 
ton,  8  B.  &  a  737). 

Repair  of  Highways^  Bridges,  Ac. — 
On  an  indictment  against  a  township 
for  non-repair  of  a  highway,  the 
record  of  an  indictment  against  an 
adjoining  township  for  non -repair  of 
a  different  part  of  the  same  road, 
which  indictment  had  been  submitted 
to,  is  admissible  (B.  v.  Brightside,  13 


TcUs. — ^The  question  being  whether  a 
Corporation  is  entitled  to  claim  tolls; — 
ancient  entries  in  the  books  of  the  Cor- 
poration, ordering  powers  of  attorney 
to  be  made  out  to  its  bailiffs  author! - 
smg  them  to  receive  the  tolls ;  and 
copies  of  ancient  tables  of  tolls  in  the 
hands  of  lessee  thereof,  but  not  shown 
to  have  been  delivered  to  them  by  the 
Corporation  ; — are  not  admissible  fcr 
the  Corporation  (Brett  v.  Beales,  oppo- 
site). ]Nor  are  old  entries,  signed  by  a 
former  bailiff,  stating  that  certain 
ships  had  been  seized  for  non-payment 
of  the  tolls  and  that  their  captains 
had  afterwards  admitted  the  offence 
and  paid  4«.  as  a  fine,  for  these  are 
merely  of  a  private  and  not  public 
character,  ana  therefore,  being  self- 
serving,  are  inadmissible  (Marriage  v. 
Laurence,  3  B.  &  Aid.  142 ;  see  tKM<, 
chap.  zxxiiL );  nor  old  accounts  Kept 
by  the  town  treasurer  of  the  tolls  col- 
lected and  signed  by  the  auditors  as 
"  examined  "  but  not  as  "  allowed  ** 
(Lancum  v.  Lovell,  opposite). 

An  information  quo-warranio  by 
the  A.-G.  of  Elizabeth  against  the 
Corporation  in  respect  of  the  tolls 
claimed  by  them,  but  which  was  not 
shown  to  have  prosecuted,  held  not 
admissible  ap^ainst  the  Corporation 
(Lancum  v.  Lovell,  pp.  439-40). 

Minerals, — ^A.  sues  B.  for  taking 
minerals  under  certain  land,  situated 
in  a  mining  district  ;-^the  fact  that 
A.  owns  the  surface  of  the  land  is  no 
evidence  that  he  owns  the  minerals, 
as  in  such  districts  these  are  com- 
monlv  several  inheritances  (Rowe  v. 
Grenfel,  opposite  ;  Rich  v,  Johnson* 
Str.  1142;  Hodgkinson  v.  Fletcher 
3  Doug.  31). 

Repair  of  Highways,  Bridges,  Jf'c, — 
On  an  indictment  against  a  parish 
for  non-repair  of  a  hignway,  to  which 
''  not  guilty  "  only  has  been  pleaded, 
but  no  defence  that  the  adjoining 
o^vners  are  liable  to  repair  ratione 
tenuroe  /—evidence  of  repairs  by  the 
latter  is  inadmissible,  as  such  repairs 
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Admissible, 

Q.  B.  933).  On  an  indictment  against 
a  pariBh  for  non-repair  of  a  bridge, 
the  question  being  whether  the  bridge 
ia  a  public  or  a  private  one ; — evi- 
dence of  repairs  by  adjoining  owners 
of  a  character  adapted  either  for  the 
public  benefit  or  their  private  con- 
venience, is  admissible  in  support  of 
the  above  contentions  respectively 
(R.  V.  Northampton,  2  M.  &  S.  262). 


Manors.  —  The  question  being 
whether  A.  owned  a  certain  manor ; 
— the  facts  that  perambulations 
thereof  were  made  by  A.,  together 
with  declarations  explanatory  of 
them  {ante,  94) ;  that  Courts  were 
held  therein  (Doe  v,  Heakin,  6  A.  & 
£.  496) ;  and  copies  of  Court  Rolls 
purporting  to  be  surrenders  of  land 
by  persons  proved  to  be  then  in  pos- 
session, with  admittances  accord- 
ingly (Standen  v.  Christmas,  10  Q.B. 
135) ; — are  evidence  of  the  existence 
of  the  manor  and  of  such  lands  being 
within  it.  So,  entries  in  the  books  of 
the  Clerk  of  the  Peace  of  Deputations, 
ffranted  by  A.'s  ancestors,  to  game- 
keepers to  shoot  over  the  manor,  are 
eviaence  both  of  the  existence  of  the 
manor,  and  that  such  rights  were 
publicly  exercised,  so  that  others  pur- 
porting to  grant  similar  licences  must 
have  known  their  want  of  title  (Hunt 
r.  Andrews,  3  B.  ft  Aid.  341;  Webber 
V.  Stanley,  16  C.B.N.S.  698,  717). 

Advowsans. — The  question  being 
whether  A.  owns  the  advowson.  An 
oriffinal  collation  to  the  living  by  the 
bishop,  in  favour  of  one  of  A.*h  an- 
cestors, is  evidence  of  A.*8  title  (Irish 
Sec.  r.  Derry,  12  C.  &  P.  641). 


Inadmissible. 

might  have  been  done  merely  for 
their  own  convenience  (R.  v.  Lordes- 
mere,  16  Cox,  65,  C.C.R.). 

A.  sues  B.,  ratione  tenura:^  for  non- 
repair of  a  stile  in  a  public  footpath 
through  B.*8  field.  A.  proves  that 
B.  had  done  slight  repairs  to  the  stile, 
but  gives  no  proof  that  B.  had  been 
called  upon  to  repair  it  by  the  high- 
way authorities.  Held,  no  evidence 
of  the  liability  alleged  (Rendle  v. 
Hearle,  1898,  2  Q.B.  83). 

Manors. — The  question  being  whether 
A.  owned  a  certain  manor  ; — the  mere 
production  of  deputations  to  game- 
keepers, granted  by  A.'s  ancestors, 
hela  inadmissible  without  proof  that 
such  deputations  were  duly  registered 
or  enrolled  pursuant  to  the  statutes 
in  force  at  the  time  (Rushworth  v. 
Craven,  McClel.  &  Y.  417,  422). 

The  question  being  whether  manor 
A.  was  formerly  part  of  manor  B. 
The  fact  that  the  lord  of  the  former 
had  for  long  paid  rent  to  the  lord  of 
the  latter  is  no  evidence  of  this  fact 
(Anglesey  v.  Hatherton,  10  M.  &  W. 
218). 


(t)  The  question  being  whether  A. 
(the  owner)  or  B.  (the  contractor)  is 
liable  for  work  done  to  a  house  by 
C,  on  B.*8  order; — evidence  that  A. 
paid  B.  for  the  work  is  admissible  in 
A.*8  favour  as  showing  the  bona  fides 
of  his  defence,  and  that  it  was  not  a 


Tithes. — On  a  claim  for  tithes  ; — 
an  old  resolution  in  the  books  of  a 
Corporation,  who  were  lay  impro- 
priators, that  the  tithes  should,  on 
default  of  the  accustomed  payment 
in  lieu  of  tithe,  be  taken  in  kind,  is 
not  admissible  for  the  Corporation 
against  a  claim  of  modus,  without 
proof  that  tithe  in  kind  had  in  fact 
been  taken  pursuant  to  such  resolu- 
tion (A.-G.  V,  CHeeve,  cited  Ros.  N.P. 
64). 


Ocod  and  Bad  Faith, 

( f )  See  Watts  v.  Lyons,  inf,  ,117. 
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Admigjtible, 

mere  attempt  to  avoid  payment 
(Gerish  v.  Chartier,  1  C.B.  13 ;  and 
see  Milne  v.  Leialer,  arUe,  60 ;  and 
Barden  v.  Kyverberg,  poat,  137). 

The  question  being  whether  A. 
libelled  B.  by  describing  him  as  a 
swindler ; — a  report  to  the  same 
effect  made  by  the  French  police, 
upon  which  A.  founded  his  statement, 
held  admissible  to  show  the  bona  fides 
of  A.*8  defence,  though  not  to  justify 
the  libel  or  prove  its  truth  [R.  v. 
Labouchere,  14  Cox,  419  ;  post,  chap. 
xxi.  Generally,  however,  such  evi- 
dence is  inadmissible  in  libel  cases 
even  in  mitigation  of  damages ; 
Odgers  on  Libel,  359;  Tucker  v. 
Lawson,  2  T.L.R.  693;  Scott  v, 
Sampson,  8  Q.B.D.  491 ;  and  see  B. 
V.  Newman,  po«/,  117-240].  So,  in  a 
divorce  case,  reports  made  by  det<ec- 
tives  to  the  husband  were  received  in 
the  Iatter*s  favour,  not  to  prove  the 
facts  stated,  but  as  evidence  of  his 
bona  fides  in  afterwards  making  the 
same  charges  against  his  wife  (Walker 
V.  Walker,  Times,  Jan.  15,  1898). 


Inadmissible. 


Admissions  by  Conduct. 


'  (;')  A.  (a  parishioner)  pays  a  sum 
of  money  as  tithes  to  B.  (a  rector). 
Thid  is  an  admission  by  conduct 
against  A.  that  B.  is  entitled  to  the 
tithes  (James  v.  Biou,  2  Sim.  &  St. 
606  ;  Chapman  v.  Beard,  3  Anstr.  942). 

A.  sues  B.  for  injuries  caused  by  B. ; 
— the  fact  that  A.  had  ascribed  her 
injuries  to  a  fall  and  not  to  B.  Is  rele- 
vant as  impeachinff  her  case ;  and 
evidence  that  she  had  had  no  such 
fall  is  admissible  in  rebuttal  (Mel- 
huish  V.  Collier,  15  Q.B.  878).  So, 
the  fact  that  A.*9  husband  and  her 
solicitor's  clerk  had  conspired  to 
suborn  false  witnesses  at  the  trial  is 
relevant  as  an  admission  bv  conduct 
that  A.'s  claim  is  bad  (Moriarty  v. 
L.C.  &  D.  Ry.,  L.R.  5  Q.B.  314;  R. 
V.  Watt,  70  J.P.  Rep.,  31  ;  cp.  Queen's 
Case,  anief  82). 

A.  sues  B.  to  recover  a  strip  of 
waste  adjoining  a  highway.  B.  pleads 
adverse  possession  and  shows  that 
his  ancestors  enclosed  the  strip  in 
1818,  when  it  belonged  toC.  deceased 
(A.'s  ancestor)  in  fee,  by  virtue  of  the 
presumption  that  such  waste  belongs 


(/)  A.  (a  parishioner)  pays  a  sum 
of  money  as  tithes  to  B.  (a  roctor). 
This  is  not  an  admission  by  conduct 
against  B.  that  A.  owes  him  the 
tithes  (James  v.  Biou,  opposite). 


A.  sues  a  railway  company  for  in- 
jury by  an  accident.  The  fact  that 
the  company  adopted  additional  pre- 
cautions after  the  accident  is  not  an 
admission  by  conduct  of  their  pre- 
vious negligence  (Hart  v.  L.  &  Y. 
Ry.,  cited  ante,  108.  Bramwell,  B., 
remarked :  "  People  do  not  furnish 
evidence  against  themselves  simply 
by  adopting  a  new  plan  to  prevent 
the  recurrence  of  an  accident.  Be- 
cause the  world  gets  wiser  as  it  gets 
older,  it  was  not  therefore  foolish 
before.'*  The  same  rule  obtain- 
generally  in  America,  see,  e.g.,  Co. 
lumbia  Ry.  v.  Hawthorne,  144  U.S. 
202). 

A.,  a  contributor,  sues  B.,  the 
registered  proprietor  of  a  newspaper, 
for  the  price  of  certain  articles ; — 
evidence  on   behalf  of  B.    that  C, 
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Admisnhle. 

to  the  adjoining  owners.  To  rebut 
this  presumption  A.  shows  that  G. 
accepted  an  allotment  of  the  strip  in 
qnestion  under  an  Inclosure  Act  dated 
1836,  on  the  footing  of  his  having 
commonable  rights  only  and  not  the 
fee  of  the  waste.  Held,  an  admission 
against  C.*8  interest  which  was  evi- 
dence for  A.  that  B.'s  adverse  pos- 
session dated  from  1830  and  not  1818 
[Gery  v.  Redman,  1  Q.B.D.  161  ;  cp. 
post,  chap,  zxiii.  The  facts  that  the 
Inclosure  Comrs.,  after  inquiry,  treated 
the  waste  as  part  of  the  manor,  and 
that  various  adjoining  owners  treated 
it  as  their  own  by  enclosing  it,  were 
also  admitted ;  see  inf.  Treatment]. 


Inadmissible, 

another  person  connected  with  the 

gaper,  had  verbally  admitted  that  he, 
'.,  was  the  proprietor,  is  inadmissible 
(Watts  V,  Lyons,  7  Scott,  N.R.  1000. 
Aliter,  perhaps,  if  acts  of  ownership 
had  been  done  by  G.  with  reference 
to  the  paper). 

A.  is  charg^  with  libelling  B.  The 
fact  that  B.  had  abstained  from 
taking  proceedings  against  G.  for  a 
similar  libel  is  not  an  admission  by 
conduct  by  B.  that  the  statements 
in  G.*s  libel  were  true ;  nor  is  G.*8 
libel  admissible  against   B.    on   this 

ground  (R.  v,  Newmem,  1  £.  &  B. 

268 ;   posi,  240). 


Trealmeni. 


{k)  The  question  being  whether  A.,  a 
testator,  was  sane  at  the  time  of 
making  her  will,  the  will  having  been 
made  in  an  asylum  during  an  alleged 
lucid  interval ; — a  medical  inspector, 
who  had  attested  the  will,  was  allowed 
to  state  whether  he  saw  A.  imder 
any  restraint,  though  not  whether 
she  was  treated  as  sane  (Martin  v. 
Johnston,  1  F.  &  F.  122,  123). 

The    question    being    whether    A. 
was  insane  at  the  time  of  her  marriage 
in    October,     1882; — evidence    that 
prior  to  this  date  she  was  always 
received  and  treated  as  sane  by  her 
friends  and  acquaintances,  that  she 
formed  close  intimacies  and  friendship 
with  several  distinguished  and  intel- 
ligent people,  and  that  in  August  she 
became  engaged  to  her  future  husband 
after  ample  opportunity  on  his  part 
for    observing    her    demeanour    and 
state     of      mind, — held     admissible 
(Durham  v.  Durham,  10  P. D.  80 ;   as 
to  the  opinions  of  such  non-medical 
witnesses  on  insanity,  see  post,  chap, 
zzzv.). 

The  question  being  whether  A. 
and  B.  were  lawfully  married ; — the 
fact  that  they  were  always  visited 
and  received  as  man  and  wife  bv  the 
respectable  families  in  the  neighbour- 
hood is  admissible  (Tay.  s.  578.  See 
Reputation,  post,  chap.  xxxv.). 

As  to  treatment  by  third  persons 
to  show  ownership  of  land,  see  Gery 
r.  Redman,  sttp. 


{k)  The  question  being  whether  A., 
a  testator,  was  sane  at  the  time  of 
making  his  will ; — the  facts  that  his 
friends  and  relations  treated  him  as 
sane    in    their    correspondence,    and 
that  he  was   publicly  elected   to   a 
responsible    office,    are    inadmissible 
(Wright*  v.  Tatham,  7  A.  &  E.  313, 
ante,   62).     So,    the   fact   that   they 
treated  him  as  insane,  or  that  boys  in 
the  street  jeered  at  him  as  such  {id.  ; 
Martin   v.  Johnston,  opposite).     And, 
the  will  of  A.'s  father  having  been  ten- 
dered  to  show  that   the  latter,   by 
leaving  A.   property,  had  intimated 
his  opinion  of  A.'s  capacity  to  manage 
his  affairs,  held  inadmiRsible  (Sutton 
V.   Sadler,   3  G.B.   N.S.   99-100,   per 
Cockbum,   G.J.). 

The  question  being  as  to  the  sea^ 
worthiness  of  a  ship ; — the  facts  that 
the  captain,  after  a  thorough  exami- 
nation of  the  ship,  embarked  in  her 
with  his  family,  and  that  the  under- 
writers, after  her  loss,  paid  the  policy- 
moneys  on  the  footing  of  her  sea- 
worthiness, aie  inadmissible  (Wright 
V.  Tatham,  stip.). 

In  an  action  to  recover  goods 
alleged  to  have  been  delivered  by  a 
bankrupt  to  one  of  his  creditors  after 
the  act  of  bankruptcy ; — the  fact 
that  other  creditors  had  returned 
goods  sent  to  them  by  the  bankrupt 
at  the  same  time  is  not  admissible  to 
show  that  the  delivery  in  question  was 
invalid  (Backhouse  v.  Jones,  6  Bing, 
N.G.  66). 
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A.  sues  B.  for  obetaructing  the  light 
to  A. '8  hotel.  The  fact  that  A.'s 
cuBtomers  refused  to  take  the  rooms 
on  account  of  their  darkness,  held 
inadmissible  (Gresham  Hotel  v.  Man- 
ning, ante,  59). 


(     Ud    ) 


CHAFTER  IX. 

FACTS  RELEVANT  TO  SHOW  IDENTITY.  OR  CONNECT  THE 
PARTIES  WITH  THE  TRANSACTION. 

Personal  Characteristics,  &c. — When  a  party's  identity  with  an  as- 
certained person  is  in  issue,  it  may  be  proved  or  disproved  not  only  by 
direct  testimony  {antSy  53),  but  presumptively  by  similarity  or  dis- 
similarity of  characteristics  (e.g.,  of  age,  height,  size,  hair,  complexion, 
voice,  handwriting,  manner,  dress,  distinctive  marks,  faculties  or 
peculiarities),  as  well  as  of  residence,  occupation,  family  relationship, 
education,  travel,  religion,  knowledge  of  particular  people,  places,  or 
facts  and  other  details  of  personal  history  (R.  v,  Orton,  passim). 
In  this  connection,  too,  identity  of  mental  qualities,  habits  and 
disposition  may  become  relevant,  though  it  would  be  excluded  in 
more  specific  inquiries  (in/,).  [Taylor,  Med.  Jurisp.,  5th  ed.,  101-7  ; 
Hubback,  Ev.  of  Success.  438-68;  Wigmore,  Ev.,  as.  410-16.] 

Where,  however,  a  party's  identity  is  only  material  as  showing 
that  he  did  some  particular  act,  the  range  of  facts  is  much  narrower. 
In  dvil  cases  a  party's  identity  most  frequently  comes  in  question 
as  having  executed  a  particular  document;  and  here  identity  of  name, 
handwriting,  residence  and  occupation,  or  even  of  name  and  hand- 
writing alone,  will  generally  suffice  (post,  chap.  xlii.).  As  to  the  iden- 
tity of  attesting  witnesses,  see  id. ;  of  persons  or  property  referred 
to  in  wills,  contracts,  libels,  tfec,  post,  chap.  xlvi. ;  of  persons 
named  in  public  registers  or  licences,  past,  chap,  xxx.,  and  Simpson 
V.  Dismore,  9  M.  <fe  W.  47  ;  of  persons  as  having  taken  prior  legal 
proceedings,  Russell  v.  Smyth e,  id.  810;  or  acted  in  a  particular 
official  capacity.  Smith  v.  Henderson,  id.  798,  and  Collier  v.  Nokes, 
2  C.  4&  K.  1012  ;  of  deceased  declarants,  post,  chaps,  xxii. — xxvii. ;  of 
disputed  documents,  post,  chaps,  xlii.,  xlvi. ;  of  weapons  with  which 
a  crime  was  committed,  ante^  66 ;  of  trade-marks,  engravings,  and 
musical  compositions,  ante,  4,  37,  post,  chap.  xliv. ;  of  the  issues  on  a 
plea  of  res  judicata,  post,  chap,  xxxvi. ;  and  as  to  conversations 
admitted  to  identify  a  date,  see  post,  200. 

PreTiona  and  Subsequent  Conduct. — When  an  act  has  been  proved, 
and  the  question  is  whether  it  was  done  by  a  given  party,  the  under- 
mentioned facts,  which  are  chiefly  necessary  in  criminal  cases,  are 
relevant,  although  not  forming  parte  of  the  same  transaction.  In 
most  cases,  indeed,  evidence  of  the  corpus  delicti  is  separable  from 
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that  identifying  the  criminal ;  but  in  some,  it  is  equally  applicable 
to  both  (Wills,  Circ.  Ev.,  5th  ed.,  318-9):— 

Previous  Conduct  and  CapaoUy,  Beclarcttions  and  Threats. — The 
presence  or  absence  of  motive,  means  and  opportunity,  preparation 
or  previous  attempts  on  his  part  to  do  the  act ;  his  knowledge  of  cir- 
cumstances enabling  him  to  do  it ;  and  his  declarations  of  intention 
or  threats  uttered  with  the  same  view.  So,  where  the  doing  of  the 
act  reveals  any  special  knowledge,  skill  or  capacity,  the  possession  or 
non-possession  of  this  by  the  party  is  also  relevant.  Motive,  prepa- 
ration, opportunity,  (&c.,  like  other  composite  facts,  are  not  usually 
provable  by  direct  testimony,  but  by  detailing  the  specific  incidents 
relied  on  as  constituting  or  amounting  thereto  {ante,  4^-5),  as  well  as, 
of  course,  by  the  party's  own  admissions.  Moreover,  as  in  the  case 
of  facts  forming  part  of  the  main  transaction  {id,),  or  showing  guilty 
knowledge  <S^.  {post,  1 54),  evidence  relevant  under  this  head  cannot, 
in  general,  be  excluded  because  it  involves  the  proof  of  other  crimes, 
since,  otherwise,  the  greater  the  criminal  the  greater  might  often  be 
the  immunity  (R.  v,  Olewes,  4  C.&P.  221 ;  R.  v.  Briggs,  2  M.&  R. 
199  ;  Wills,  Circ.  Ev.,  5th  ed.,  63  7i. ;  cp.  Roupell  v.  Haws,  ante,  55). 
In  America,  also,  it  has  frequently  been  held  that  on  a  trial  for 
murder,  to  show  the  prisoner's  possession  of  the  weapon  used,  the 
fact  that  he  stole  such  a  weapon  some  time  previously  may  be  proved  ; 
as,  also,  to  show  opportunity  for  robbing  premises,  the  fact  that  he 
obtained  access  by  burglary  to  others  from  which  they  could  be 
watched ;  and  generally,  that  all  preliminary  acts,  whether  criminal 
or  not,  rendering  the  crime  in  issue  more  easy,  safe,  certain  and 
effective  to  produce  the  ultimate  result  aimed  at,  are  receivable  as 
in  the  nature  of  preparations  (Com.  v,  Robinson,  146  Mass.  571 ; 
Walker's  case,  1  Leigh,  576  ;  People  v,  Zucker,  20  App.  Div.  368,  affd. 
154  N.Y.  770  ;  Wigmore,  Ev.  s.  216  ;  post,  142-3).  On  the  other 
hand,  similar  /ousts,  and  character,  are  generally  inadmissible  to 
identify  the  doer  of  an  act  {post,  140-143  ;  chap.  xuii.). 

Alibi, — The  facts  that  he  was  in  the  neighbourhood  or  elsewhere 
about  the  time  of  the  act ;  or  that  footmarks  or  finger-prints  corres- 
ponding to  his  own,  or  articles  belonging  to  him,  were  found  near 
the  spot,  are  relevant ;  and  to  rebut  alibi  proof  that  he  was 
engaged  in  other  en mes,  whether  similar  or  not,  about  the  same  time 
and  place  has  been  admitted  (R.  v.  Briggs,  a7ite,  31). 

Subsequent  Conduct.  —  The  presence  or  absence  of  facts  showing 
his  consciousness  of  having  done  the  act  may  also  be  proved — e.g. 
(in  criminal  cases),  precautions  taken  to  avert  suspicion ;  change  of 
demeanour  or  mode  of  life  ;  flight ;  the  fabrication  or  suppression  of 
evidence ;  or  the  giving  of  false  names,  addresses,  and  explanations. 

Possession  of  Property  and  Documents. — So,  the  possession  of  pro- 
perty connected  with  the  transaction  is  often  a  highly  incriminatory 
fact.  Thus,  recent  possession  of  stolen  property  raises  a  presumption 
of  fact,  though  not  of  law,  that  the  possessor  is  either  the  thief  or 
the  receiver,  according  to  circumstances  {ante,  26).  What  amounts 
to  such  possession  depends  on  whether  the  property  is  of  a  nature 
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readily  to  pass  from  hand  to  hand — e.g.^  possession,  two  months  after 
the  theft,  of  property  not  likely  to  so  pass  was  held  to  throw  on  the 
prisoner  the  hurden  of  accounting  therefor  (R.  v.  Partridge,  7  0.  &  P. 
551) ;  while,  had  it  been  readily  transferable,  the  inference  would 
have  been  very  slight  {id,)y  and  in  one  case,  three  months  was  held 
to  raise  no  such  presumption  at  all  (R.  v,  Adams,  8  0.  <b  P.  600). 
Soy  the  exclusiveness  of  the  possession  or  access  is  material — e.^., 
where  there  are  other  inmates  of  the  prisoner's  house,  the  mere  find- 
ing of  the  property  there  is  not,  of  itself,  sufficient  to  prove  possession 
by  him  (Tay.  s.  127a).  Where  the  prisoner  has  given  an  Explanation 
4>f  his  possession  it  is  usual  though  not  essential  for  the  prosecutor  to 
negative  such  explanation  (R.  v,  Wilson,  26  L.J.M.O.  45 ;  cp.  R.  v, 
Abraham,  arUe^  67).  The  inference  of  complicity  from  possession 
applies  also  to  other  criminal  charges — e.g.j  robbery,  burglary,  arson, 
murder.  [Tay.,  8th  ed.,8s.  140-142  ;  10th  ed.,  127a-127c  ;  Best,  ss. 
210-214;  Ros.Cr.  Ev.  10-20;  3Russ.  Or.  422-425;  Archb.  Cr.  PI. 
313-814  ;  Wills,  Cir.  Ev.,  5th  ed.,  68-81.] 

As  to  the  seizure  and  production  of  articles  by  the  police,  see  arUe^ 
5 ;  and  documents  and  property  found  at  his  abode  even  after  his 
arrest  are  evidence  against  a  prisoner,  if  their  previous  existence  may 
be  inferred  from  the  circumstances  (3  Rus.  Cr.  421 ;  anie^  77).  So, 
letters  written  by  him,  or  invited  by  and  addressed  to  him,  but 
which  have  been  intercepted  at  the  post-office,  are  receivable,  the  post- 
master being  the  agent  of  the  recipient  (R.  v.  Cooper,  1  Q.B.D.  19  ; 
an<e,  5,  86).  Conversely,  the  fact  that  documents  or  property  belong- 
ing to  the  prisoner  have  been  found  at  the  scene  of  the  crime  is  also 
evidence  against  him  ;  and  in  rebuttal  he  may  disprove  their  identity, 
or  show  that  they  had,  e.g,,  been  stolen  from  him  (R.  v.  Frantz,  2  F.  & 
F.  580). 

Conduct  and  Declarations  of  Others. — In  criminal  cases  the  pre- 
vious conduct  and  declarations  of  the  injured,  or  other,  parties  and 
their  relations  with  the  accused,  are  often  material  in  fixing  the 
latter's  identity  (R.  v.  Clewes,  4  C.  <fc  P.  221 ;  R.  v.  Buckley,  13  Cox, 
293 ;  R.  17.  Wainwright,  ante,  65) ;  and  where  the  identity  of  the 
injured  person  is  also  in  dispute,  all  facts  which  tend  to  establish  it 
are  also  relevant  {id,). 

On  the  other  hand,  it  is  competent  for  the  accused  to  show  that  the 
act  was  more  likely  to  have  been  done  by  the  injured  party  himself 
{arUe^  52),  or  by  others  (R.  v.  Dytche,  1 7  Cox,  39 ;  R.  v.  Beck,  poat,  1 26 ; 
Wigmore,  Ev.  ss.  139-44) ;  and  although  the  prosecution  may  rebut 
such  evidence  (R.  v,  Dytche,  sup, ;  but  cp,  R.  v,  Winslow,  poety  161), 
the  accused  is  allowed  greater  latitude,  since  to  exculpate  himself 
he  may  implicate  others  by  evidence  which  the  Crown  could  not 
tender  against  them  (R.  v,  Beck,/x»<,  126).  So,  in  affiliation  proceedings 
evidence  may  be  given  by  the  defendant  that  other  men  had  inter- 
course with  the  complainant,  provided  it  was  at  a  time  which  could 
affect  the  paternity  (Garbutt  v.  Simpson,  32  L.J.M.C.  186)^  other- 
wise the  question  is  only  admissible  in  cross-examination,  and  her 
denials  cannot  be  contradicted  {id,\  R.  v.  Gibbons,  31  L.J.M.C.,  98 ; 
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as  to  rape  cases,  see  post,  170.  Where,  however,  several  defendants 
are  charged  with  a  crime,  but  only  one  commits  it,  the  jury  must,  in 
the  absence  of  common  design,  ascertain  who  was  the  actual  per- 
petrator, and  failing  this  must  acquit  all  (R.  v.  Price,  8  Cos,  96  ;  R. 
V,  White,  R.  <b  R.  99 ;  R.  v.  Bird,  5  Cox,  1).  Neither  the  convictions, 
or  acquittals  (posty  chap,  xxxvi.),  nor  confessions  (posi^  chap,  xid.) 
of  third  persons  are,  however,  evidence  for  or  against  the  accused 
for  the  present  purpose. 

Miscellaneous. — As  to  identification  by  Handwriting,  see  posi^ 
chap.  zlii. ;  and  by  Photographs,  chaps,  xxxv.,  xliii. 

[Best,  ss.  91-92,  452-467;  3  Russ.  854-858,  420-424;  Ros.  Cr.  Ev. 

16-19; Steph.art.  7;  Whart. Cr.  Ev.  ss.  806,756-757;  Wills,  Circ.  Ev., 

5th  ed,,  passim.! 

EXAMPLES. 
Admissible.  Inadmissible, 


Motire, — A.  is  charged  with  the 
murder  of  B.,  an  infant ;  evidence  that 
a  fortnight  before  B.'s  death,  A.  had 
said,  "  The  child  is  no  good  ;  it  is  eating 
the  other  children's  food,"  held  ad- 
missible to  show  motive  (R.  r.  Hagan, 
12  Cox,  257). 

A.  is  charged  with  the  murder  of  B., 
a  police  constable  ; — the  fact  that  B., 
shortly  before  the  murder,  had  given 
evidence  against  A.  on  a  charge  of  theft, 
together  with  the  depositions  taken 
under  11  ft  12  Vict.  c.  43,  and  containing 
B.'s  evidence,  are  admissible  against  A. 
as  constituting  a  motive  for  the  murder 
(R.  U.Buckley,  13  Cox,  293).  Proceed- 
ings in  Chancery  have  been  received  for 
the  same  purpose  (R.  v.  Creau,  8  Cox, 
509,  510). 

A.  is  charged  in  1830  with  the 
murder  of  B.,  a  carpenter,  in  1806. 
Evidence  (1)  that,  in  1806,  great 
hostility  existed  between  C,  the  rector 
of  their  parish,  and  the  parishioners  ; 
that  A.  had  expressed  enmity  against 
C.  and  said  he  would  give  £50  to  have 
him  shot ;  and  that  C.  was  shot  by  B., 
who  was  detected  in  the  fact ; — held 
admissible  as  showing  that  A.  had  a 
motire^  in  the  fear  of  discovery,  for 
murdering  B. ;  and  (2)  that  in  1829 
bones  were  found  in  a  barn  which  had 
in  1806  been  occupied  by  A.,  which 
bones,  from  their  size,  might  have 
been  those  of  6. ;  and  that  a  carpenter's 
rule,  a  pair  of  boots  similar  to  B.'s,  and 
a  skull  with  teeth  marked  like  his,  were 
found  in  the  same  spot,  held  also  rele- 
vant as  showing  the  identity  of  B.  (R.  r. 
Clewes,  4  C.&P.221). 

The  question  being  whether  A.  forged 
a  deed  whereby  he  obtained  a  large  sum 


3f(ftive, — A.  is  charged  with  the  mur- 
der of  B.,a  police  constable  ; — deposi- 
tions containing  the  testimony  given 
by  B.  against  A.  thirty  years  before  the 
murder,  on  a  charge  of  assault,  held 
not  admissible  to  show  A.'s  motive, 
the  depositions  being  taken  prior  to 
11  &  12  Vict.  c.  43.  (R.  r.  Shippey,  12 
Cox,  161.  This  ground  is  not  very 
clear,  since  such  depositions  appear  to 
have  been  admissible  under  the  old 
law  also  ;  the  evidence,  however,  wa8 
not  pressed.)  So,  where  the  alleged 
motive  was  hostility  resulting  from  a 
notice  to  quit  served  on  A.  by  his 
landlord — ^and  the  process-server  hav- 
ing sworn  that  he  left  such  notice  with 
the  servant  at  A.*b  house — held  that 
a  copy  of  the  notice  was  not  ad- 
missible as  it  did  not  appear  the  notice 
had  ever  come  to  A.'s  hands  (R.  r. 
Creau,  siq*."). 

The  question  being  whether  A. 
murdered  B.,  his  wife ;— evidence  of 
violence  done  by  A.  to  B.  ten  days 
before  the  murder,  but  not  accom- 
panied by  declarations  explaining  it, 
was  considered  inadmissible  to  show 
A.*s  intention  or  malice  at  the  time 
thereof.  (R.  v.  Mobbs,  6  Cox,  223 ; 
sed  qu.  In  3  Russ.  Cr.  413  m.,  it  is 
stated  that  in  murder  cases  evidence 
of  previous  violence  is  frequently 
given  without  objection  to  prove  ill- 
will  ;  and  see  post^  132. ) 
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AdmisiibU, 

of  money ; — evidence  that  he  wa«  in 
very  embarraseed  circumstances  and 
owed  large  sums  to  his  creditors  before 
and  at  the  time  of  the  alleged  forgery  is 
admiesible  toshow  A.*s  motiYe(RoupeIl 
r.  Haws,  3  F.  &  F.  784  ;  <^,  Dowling  r. 
Dowling,  ante,  100).  So,  in  rebuttal,  the 
fact  that  he  was  in  easy  circumstances 
at  the  time  (R.  v.  Grant,  4  F.  &;  F.  322  ; 
and  cp.  R.  r.  Heesom,|KMf,  161). 

Preparaiioti,      prerwua      attempts, 
threats,     ^c — The     question     being 
whether  A.  murdered  B.,  the  following 
facte  are  relevant ; — The  fac  t  ( 1 )  that  a 
few  days  before  the  murder  A.  had 
bought aknife  which  might  havecaused 
the  fatal  wound ;  (2)    that  A.  knew 
of  habits  of  B.  which  would  enable 
him  readily  and  secretly  to  commit 
the  murder  (Steph.  art.   9,  illus.  e) ; 
(3)  that  A.  had  been  heard  to  declare  he 
would  be  revenged  on  B.  ;  (4)  that  A. 
had  made  previous  attempts  on  B.'s 
life  [R.  r.  Donnall,  2  C.  &  K.  308-9  n, 
where  a  prior  attempt  was  admitted 
to  show    that  A.  "did    in  fact   ad- 
minister the  arsenic  "  to  B.,  per  Abbott, 
J. ;  R.  r.  Towell,  Wills*  Circ.  Ev.,  8th 
ed.,  60,  approved  by  Willes,  J.,  in  R. «. 
Harris,  4   F.    &  F.    342,   where  the 
fact  that  the  deceased  had  been  taken 
ill  several  months  before,  after  taking 
porter  with  the  prisoner,  was  admitted 
by  Parke,  B.,  as  *' tending  to  shoijv 
antipathy  ;  **  R.  r.  Egerton,   R.  k  R. 
375,  and  6  B.  &  C.  p.  148,  where  a 
6ub«equent  attempt  was  admitted  to 
confirm  the  prosecuKor's  testimony  as 
to  the  robbery  charged  (pew<,chap.  xli) ; 
see  Best,  ss.  455-6,  and  R.  r.  Neill, 
ptuit,  161 ;  such  evidence,  however,  is 
usually  admitted  not  to  show  identity 
but  to  rebut  accident,  &c.,  post,  chap, 
xii.] ;  (5)  that  a  few  nights  before  the 
iDurder  and  while  B.  was  absent,  shots 
were  fired  at  B.'8  house  which  were 
represented  by  A.  to  have  been  fired 
at  himself,  but  were  more  probably 
fired  by  him  to  induce  a  suspicion  that 
assassins  were   about    (R.   r.    Patch, 
Best,  8.  455  ;  Wills,  Circ.  Ev.,  5th  ed., 
391-2  ;  cp.  People  t,  Zucker,  20  A  pp. 
Div.  368,  aflfd.  154  N.Y.  770) ;   (6)  that 
both  before  and  after  the  crime  A.  was 
observed  near  the  spot  (in  explanation 
A.  may  prove  that  he  had  an  indepen- 
dent  reason    for   being   there,  R.    r. 
Barnard,  19  St.  Tr.  815,  833-4  ;  Prindle 
r.  Glover,  4  Conn.  266) ;  (7)  that/oot 


Inadmissible. 


Character.       Xatia/uU      Jealousy. 
Avarice.     Suspicum,  dbc.  — The  ques- 
tion   being     whether    A.     murdered 
B.,   the    following    facts  are    irrele- 
vant; — the   fact  (1)  that    A.   was  a 
man   of   bad   character   {post,    167) ; 
(2)   that  he    belonged    to    a   people 
notoriously    reckless    of   human    life 
and  addicted  to  assassination  ;  (3)  that 
on  a  former    occasion    he    narrowly 
escaped  being  convicted  for  the  mur- 
der of  another  person  ;  (4)  that  much 
jealousy  and   ill-feeling  existed    be- 
tween A.*s  nation  and  B.'s  nation  ;  (5) 
that  on  the  same  spot,  a  year  before, 
one  of  the  former  murdered  one  of 
the  latter  in  exactly  the  same  manner 
{post.  Similar  Facts) ;  (6)  that  B.  was 
found  to  have  been  robbed,  and  that 
A.  was  well-known  to  be  avaricious ; 
(7)  that  A.  had  been  heard  in  his  sleep 
to  use  language  implying  that  he  was 
the  murderer  {post,    Confession);  (8) 
that  boots   belonging   to    A.  corres- 
I)onded  with  foot-prints  traced  near 
B.'s  body,  such  boots  having  been  put 
into  the  footprints  after  but  not  before 
the  comparison  was  made  (R.  r.  Shaw, 
1  Lew.  C.C.  116,  per  Parke,  B. ;  R.  r. 
Heaton,  id.perAldenon ,  B. — The  boots, 
inde^,   should  not  be  put  into  the 
marks  at  all,  but  impressions  made  by 
the  side,   Wills,    Circ.  Ev.,   5th  ed., 
177  n) ;  (9)  that  all  A. 's  neighbours  be- 
lieved him  guilty  {post,  Reputation  and 
Opinion) ;  (10)  and  that  both  Houses 
of  Parliament  had  voted  addresses  to 
the  Crown  in  which  A.  was  assumed 
to  be  guilty  {post.  Public  Documents). 
[See  Best,s.  92.] 
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Admissible, 

prints  corresponding  with  the  impres- 
sion made  by  A.'s  boots  were  trace- 
able near  the  body  of  B.  (R.  r.iBeards, 
Wills,  Circ.  Ev.,  "5th  Ed.,  174 ;  R.  r. 
Richardson,  id.  385)  ;  (8^  that  after 
the  crime  A.  absented  himself  from 
home  ;  (9)  and  that  he  gave  inconsis- 
tent accounts  of  his  whereabouts  on 
the  day  of  the  murder  [see  Best,  s.  92]. 

A.  is  charged  with  the  murder  of  B. 
by  poison.  Evidence  that  A.  poi>sessed 
a  treatise  on  poisons  the  only  pages  cut 
being  those  relating  to  the  poison  in 
question  is  admissible  (R.  v.  Donnel- 
lan,  Steph.  Gen.  View  Crim.  Law, 
222,  253  ;  R.  i'.  Hall,  5  N.Z.  L.R.  (C.A.) 
93,  95). 

A.  is  charged  with  the  murder  of 

B.  under  circumstances  which  show 
that  the  crime  must  have  been  com- 
mitted by  a  left-handed  man,  a  skilful 
mechanic  or  a  person  with  surgical 
knowledge ;—  evidence  that  B.  pos- 
sessed similar  attributes  is  admissible 
(R.  r.  Patch,  Wills,  Circ.  Ev.,  6th  ed. 
165  n ;  R.  r.  Richardson,  id.  384,  386  ; 
Whart.  1  Cr.  L.  Mag.  27;  as  to  evidence 
of  physical  incapacity  to  disprove  a 
rape,  see  ante^  102). 

The  question  being  whether  A.  was 
guilty  of  treason ; — documents  of  an 
incriminating  nature  found  in  a 
locked  portmanteau  which  had  been 
out  of  his  possession  for  several  days 
after  his  arrest,  held  admissible  (R.  r. 
O'Brien,  7  St.  Tr.  N.S.I). 

The  question  being  whether  A.  stole 
certain  property  from  B.,  which  was 
found  in  A.'8  possession  ; — ^a  statement 
by  A.  before  search  was  instituted  or 
suspicion  had  attached  to  him,  that  he 
had  "  found  the  property,"  is  admis- 
sible in  explanation  (R.r.  Abraham,  2 

C.  &K.  550 ;  see  as  to  this  case  ante,  67). 
The    question    being    whether    A. 

robbed  B.  with  violence,  and  blood- 
stains being  found  on  A.'s  coat,  which, 
it  was  suggested,  had  flowed  from  B.'s 
wounds  ; — ^a  witness  for  A.  was  allowed 
to  state  that  the  day  before  the  alleged 
robbery  he  met  A.  and  saw  blood-stains 
on  his  coat,  which  A.  told  him  had  come 
from  a  dead  hare  that  he  had  been  carry- 
ing overhis  shoulder  (R.r.  White,  2  Cox, 
192  ;  in  this  case  A.'s  statement  was  in- 
consistent with  his  explanation  before 
the  magistrate). 

The  question  being  whether  A. 
murdered    B.    by  the    explosion    of 


Inadmissible. 


The  question  being  whether  A.  stole 
certain  property  from  B.  which  was 
found  in  A.'s  possession  ; — A  was  not 
allowed  to  give  in  evidence  a  copy  of 
a  letter  which  it  was  alleged  he  had 
sent  to  B.,  but  which  B.  denied  havinjif 
received,  informing  B.  of  his  proposal 
to  remove  the  goods,  although  the 
posting  and  non-return  of  the  letter 
w^ere  proved  (R.  v.  Longman,  29  L.Jo. 
32.  Aliter  if  B.  had  received  the  letter). 

A.  is  charged  with  stealing  a  (marked) 
shilling  from  B.  On  the  constable 
who  arrested  A.  finding  the  coin  and 
asking  if  he  had  any  more  of  B.'s  money 
about  him,  A.  produced  some  half- 
crowns  and  made  a  statement  about 
them.  Held  this  statement  was  inad- 
missible as  relating  to  a  distinct  felony 
(R.  t.  Butler,  2  C.  &  K.  221). 

A.  is  charged  with  stealing  B.'s  pro- 
perty, which  is  found  in  A.  's  possession. 
A.*8  daughter  testifies  that  A.  bought 
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grenades  ; — the  fact  that  the  grenades 
were  ordered  by  C,  and  the  contents 
of  a  letter  from  C.  (indicating  hostility 
to  B.)  found  at  A.*a  lodgings  after  hie 
arrest,  and  bearing  a  memorandum 
in  A.'s  handwriting,  are  admissible 
against  A.  (R.  r.  Bernard,  1  F.  &  F. 
240). 


Acts  and  DedarcUiont  of  Strangers, 
— A.  is  charged  with  wounding  a 
constable  ; — it  is  competent  for  him  to 
give  in  evidence  facts  showing  that  B., 
C.  &  D.  were  more  likely  to  have  com- 
mitted the  crime  than  he ;  and  B.,  C. 
and  D.  may  testify  on  oath  that  they 
were  absent  at  the  time  (R.  r.  Dytche, 
17  Cox,  39  ;  in  this  case  B.,  C.  and  D. 


Inadniisaible. 

the  property  from  C,  for  8«.  The 
prosecution  may  call  C.  to  deny  the 
sale  or  the  price,  but  not  to  state  that 
he  "saw  A.  steal  the  property  and 
assisted  him  in  so  doing,*'  C.  being  a 
witness  in  reply  whose  testimony  was 
only  admissible  to  destroy  the  case  set 
op  by  A.  (R.  r.  Stimpsou,  2  C.  &  P.  16. 
In2Phill.  Ev.  410,  it  is  said,  "This  is 
carrying  the  rule  very  far,  as  the  fact 
of  the  prisoner's  stealing  the  goods 
would  be  strong  evidence  that  he  did 
not  buy  them  "  ;  cp.  3  Buss.  Cr.  604  ; 
and  antet  31.) 

The  question  being  whether  A.  and 
B.  had  stolen  certain  shawls  ; — the  fact 
that  an  inventory  of  the  shawls,  not  in 
A.*s  handwriting,  but  contained  in  an 
envelope  on  which  he  had  written  "A. 
— ^private,"  was  found  in  a  bag  which 
A.  said  belonged  to  B.,  in  a  room  in 
which  they  both  lodged, — held  inad- 
missible, on  the  ground  that  the  in- 
dorsement on  the  envelope  might  have 
been  written  prior  to  the  enclosure  (R. 
r.  Hare,  3  Cox,  247  ;  sed.  qu.y  and  see 
note  to  this  case,  3  Russ.  Cr.  432  n. ). 

A.  is  charged  with  fraud  in  connec- 
tion with  the  flotation  of  a  company. 
A  type- written  document  relating  to 
the  affairs  of  the  company  found  in 
A.'s  office,  but  not  signed  by  him,  held 
inadmissible,  as  it  might  have  been 
written  by  an  employee  or  stranger, 
without  A.'s  ij^nowledge  or  authority 
(R.  r.  Hooley,  Times,  Dec.  7,  1904,  and 
ex  rel.). 

The  question  being  whether  A.  (re- 
siding in  London)  had  fitted  out  a 
vessel  to  be  employed  in  the  slave  trade 
abroad  ; — slave-trading  papers  found 
on  board  at  one  (not  the  first)  of  the 
foreign  ports  at  which  the  vessel 
touched,  but  which  papers  were  not 
otherwise  traced  to  A.'8  knowledge, 
held  inadmissible  to  connect  him  with 
the  transaction,  as  the  papers  might 
have  been  introduced  at  some  inter- 
mediate port  without  A.'s  knowledge 
(R.  r.  Zulueta,  1  C.  &  K.  215). 

Acts  and  Declarations  of  Strangers. 
— A.  is  charged  with  false  pretences,  in 
1895.  An  expert  having  given  his 
opinion  that  the  handwriting  of  the 
letters  containing  the  false  pretence 
was,  though  disguised,  the  same  as  that 
of  a  list  written  by  A.  and  found  in  his 
luggage  when  he  was  arrested ;— the 
defence    proposed    to   ask  in    cross- 
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had  been  convicted  and  were  suffering 
imprisonment  for  the  crime  ;  ep  .R.  r. 
Brannagan,  Wills,  Circ.  Ev.,  5th  ed., 
96-7). 

A.  is  charged  with  the  murder  of  B. 
Evidence  that,  shortly  before  her  death, 
B.  was  in  a  very  melancholy  and  de- 
pressed state  of  mind  and  had 
threatened  to  commit  suicide  is  ad- 
missible for  A.  (R.  r.  Cowper,  ante^  52  ; 
as  to  declarations  by  B.  to  rebut  the 
defence  of  suicide,  see  R.  r.  Horsford, 
td.y 


InadmUnbU, 

examination  whether  the  handwriting 
of  the  letters  was  not  the  same  as  that 
of  certain  other  documents  which  the 
prosecution  had  previously  submitted 
to  the  witness  for  examination,  being 
exhibits  in  the  trial  of  B.  for  a  similar 
offence  in  1877  ;  the  defence  being  also 
prepared  to  show  that  while  B.  was 
undergoing  his  sentence  for  such 
offence,  A.  was  at  large  and  in  America. 
Held,  inadmissible  as  raising  a  col- 
lateral issue  likely  to  mislead  the  jurj', 
viz.,  whether  A.  was,  or  was  not,  the 
man  convicted  in  1877  under  the  name 
of  B.  (R.  r.  Beck,  31  L.  Jo.  197;  123Se«8. 
Pap.  C.C.C.  p.  485,  w^r  the  Common 
Serjeant).  INtfte. — This  case  led  to  a 
public  inquiry  and  the  complete  ex- 
oneration of  Mr.  Beck.  The  names, 
handwriting  and  methods  employed  in 
the  two  crimes  being  remarkably  simi- 
lar, A.' 8  defence  was  that  they  must 
have  been  committed  bv  the  same  man. 
If,  therefore,  A.  proved  that  he  could 
not  have  committed  the  1877  crime,  it 
went  far  to  show  that  he  had  not,  but 
that  B.  had,  committed  the  1895  crime. 
The  rejected  evidence  was  considered 
by  Collins,  M.R.,  Grantham,  J.,  and  Sir 
J.  Edge,  K.G.,  clearly  relevant  and 
admissible /<?r  A.;  although,  it  should 
be  observed,  proof  that  A.  or  B.  had 
committed  the  first  crime  would  not 
have  been  admissible  agairut  either  to 
show  that  he  had  committed  the  second. 
See  Beck  Report,  pp.  xii.,  216]. 

A.  is  charged  with  the  murder  of  B. 
A  djring  declaration  by  C.  that  he  and 
not  A.  had  murdered  B.  is  inadmissible 
(R.  r.  Gray,  Ir.  Cir.  Rep.  79  ;  Steph.  art. 
26  ;  pott,  252.) 
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CHAPTER  X. 

FACTS  RELEVANT  TO  PROVE  STATES  OF  MIND. 

When  the  state  of  mind  of  a  party  with  reference  to  a  trans- 
action is  material,  all  facts  from  which  it  may  be  inferred, 
whether  previous  or  subsequent  to  the  transaction  are,  in 
general,  primd  facie  evidence,  either  for  or  against  him. 

KNOWLEDGE  AND  NOTION,  (a) — As  to  a  party's  own  declara- 
tions in  proof  of  his  knowledge,  see  ante,  52.  Actual  knowledge, 
however,  may  also  be  inferred  circumstantially^  from  the  fact  that  a 
party  had  reasonable  means  of  knowledge  (Bates  t?.  Hewitt,  15  L.T. 
366) — e.(/.,  poseeseion  of  documents  containing  the  information,  espe- 
cially if  he  has  answered,  or  otherwise  acted  upon,  them  (c/?.  Wright  v, 
Tatham,  ante,  62 ;  as  to  passenger's  tickets,  see  infra ;  and  as  to  ad- 
missions of  the  truth  of  the  document's  contents,  poet,  236-7) ;  or 
Hometimes,  e.g.,  in  the  case  of  Notices,  from  the  mere  fact  that  such 
documents,  properly  addressed,  have  been  delivered  at,  or  posted  to, 
his  residenue  (as  to  documents  found  after  the  arrest  of  a  prisoner, 
or  intercepted  in  the  post,  see  ante,  77,  121,  125).  So,  execution  of 
documents  will  imply  knowledge  of  their  contents,  e,g,,  of  a  deed  {Re 
Cooper,  20  Oh.D.  611),  or  will  (Guardhouse  v.  Blackburn,  L.R.  1  P.  & 
D.  109;  Beamish  v.  Beamish,  1894, 1 1.R.  7)  ;  though  mere  attestation 
will  not  (Harding  v.  Crethom,  1  Esp.  p.  58) ;  nor  will  notice  of  the 
existence  and  preparation  of  a  draft  deed  be  notice  of  the  execution 
of  the  deed  (Williams  v.  Williams,17Ch.D.443).  The  previous  course 
of  dealing  between  parties  is,  also,  admissible  to  show  their  know- 
ledge (Lewis  v.  G.W.Ry.po«(,l«S3 ;  Sweetmant?.  Sweetman,2Ir.L.T.Jo. 
136).  In  cases  of  bigamy,  however,  mere  means  of  knowing 
that  the  former  wife  was  alive,  is  insufficient^  actual  knowledge 
must  be  proved  (R.  v.  Faulkes,  19  T.L.R.  250)  ;  and  as  to  sufficiency 
in  the  case  of  knowledge  that  goods  were  stolen,  see  R.  v.  Davis, 
post,  156. 

Access  to  documents  may  also,  sometimes,  raise  a  presumption  of 
knowledge — e,g,,  in  the  case  of  the  rules  of  a  club ;  books  kept  be- 
tween partners  (though  the  inference  here  is  not  invariable,  post, 
chap,  xsd.)  ;  master  and  servant ;  trader  and  shopman ;  banker  and 
customer  (Tay.  s.  812);  or  vestryman  and  vestry  clerk  (Cooper  i;.  Law, 
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28  L.  J.C.P.  283.  This  presumption,  however,  does  not  apply  in  the 
case  of  directors  (Hallmark's  case,  9  Ch.D.  329  ;  Re  Denharo,  25  Gh.D. 
752  ;  Re  Printing  Co.,  exp,  Oammell,  1894, 1  Ch.628 ;  Dovey  v.  Cory, 
1901,  A.O.  492-3)  or  shareholders  (Lindley,  Company  Law,  312)  as  to 
the  share  register  and  other  books  of  a  company.  But  knowledge, 
will  be  imputed  where  it  is  a  party's  duty  to  know  (Hallmark's 
case,  gup.),  as  distinguished  from  a  mere  right  to  inspect  (Hill 
V.  Manchest'Or  Co.,  5  B.  &  Ad.  866  ;  Waterford  Corp.  v.  Price,  9  Ir. 
L.R.  310).  Thus,  underwriters  are  presumed  to  know  the  contents 
of  Lloyd's  Shipping  List  (Mackintosh  v.  Marshall,  11  M.&W.  116)  ; 
and  directors  what  is  done  in  the  management  of  the  company's 
affairs  (Re  Esparto  Trading  Co.,  12  Ch.D.  191)  ;  while  not  only  direc- 
tors (Lane's  case,  1  De  G.  J.&  S.  504, 506),  but  all  persons  dealing  with 
the  company  (Mahony  t?.  East  Halford  Co.,  L.R.  7  H.L.  869,  893), 
will  be  deemed  to  know  its  registered  regulations,  i,e.^  deed  of  settle- 
ment, or  Memorandum  and  Articles  of  Association. 

The  notoriety  of  a  fact  in  a  party's  calling,  e.p^.,  of  a  trade  custom, 
may  support  an  inference  of  knowledge  on  his  part  (ante,  88),  or  even 
on  that  of  persons  merely  trading  with  him  (Uxp.  Powell,  re  Mat- 
thews, 1  Ch.D.  501 ;  i?ePeel,  exp,  Crossley,  1894, 1  LR.  235);  though 
mere  rumour^  or  repviation  as  to  a  fact  is  inadmissible  (Greenslade 
V,  Dare,  20  Beav.  284  ;  R.  v,  Gunnell,  16  Cox,  154).  And  the  publica- 
tion of  a  fact  in  a  Gazette  or  newspaper  is  receivable  to  fix  a  party 
with  notice ;  though  (unless  the  case  is  governed  by  statute)  it  is 
always  advisable,  and  sometimes  necessary,  to  furnish  evidence  that 
the  party  to  be  affected  has  probably  read  the  paper — e.g,y  that  he 
takes  it  in,  or  attends  a  reading-room  where  it  is  taken,  or  has  shown 
knowledge  of  other  matters  contained  in  the  same  number,  or  that  it 
is  a  publication  with  which  it  is  his  duty  to  be  familiar  ;  but  the  mere 
fact  that  the  paper  circulates  in  his  neighbourhood  is  no  proof  (Tay. 
ss.  1665-1666  ;  Whart.  ss.  671-675  ;  post^  chap.  xxx. ;  in  rebuttal, 
evidence  might  be  given  that  the  party  was  unable  to  read).  As 
to  proof  of  knowledge  by  eubseqvsnt  knowledge,  see  ante^  52;  by 
Similar  Facts,  post,  155  ;  and  by  Private  Acts,  post,  chap.  xxix. 

As  to  knowledge  of,  and  notice  to,  agents,  partners,  co-trustees,  co- 
executors,  and  directors,  see  ajite,  73-76.  And  for  cases  in  which 
communications  made  to  a  prisoner's  wife,  brother,  or  brother-in-law 
have  been  held,  not  as  a  matter  of  law,  but  of  logical  probability,  to 
have  come  to  the  prisoner's  knowledge,  see  post,  chap,  xxii.,  and  R. 
V.  Chappie,  ante,  85. 

Oonstmctive  Notice  has  been  defined  as  a  presumption  of  know- 
ledge which  will  not  be  allowed  to  be  rebutted  ;  and  arises,  in  equity, 
where  a  party  or  his  agent  has  had  the  means  of  knowledge,  and 
might  have  obtained  it,  but  for  his  gross  negligence,  or  wilful  absten- 
tion (Ashburner,  Eq.  84-97  ;  Kerr,  Fraud,  3rd  ed.,  230-64).  Thus, 
claiming  under  an  instrument  i$i  constructive  notice  of  its  contents  ; 
and  notice  of  a  deed  or  a  trust  will  be  notice  of  its  terms  provided 
the  noticee  had  a  reasonable  opportunity  of  inspecting  the  document 
(Patman  v.  Harland,17Ch.D.353 ;  Reeve  t?.  Berridge,57  L.J.Q.B.265  ; 
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Re  Nisbet,  1905,  1  Ch.  391;  see  Conveyancing  Act,  1882,  s.  3,  sub- 
s.  1),  and  that  the  te^s  were  not  unusual  ones  (Molyneux  v,  Hawtrey, 
1903,  2  K.6.  487).  But  notice  to  a  purchaser  of  land  that  it  is  occu- 
pied by  a  tenant  is  not  notice  of  the  title  or  rights  of  the  lessor  of  the 
tenant  (Hunt  v.  Luck,  1902, 1  Gh.  428) ;  though  it  is  of  the  tenant's 
rights  (id. ;  but  see  Oaballerot?.  Henty,  9  Ch.  447,  and  Kerr,  Fraud, 
3rd  ed.,  239-43) ;  and  the  conduct  of  the  party  giving  the  notice  may 
restrict  its  effect  (English  Co.v.Brunton,  1892, 2  Q.B.  700;  i?«  Valle- 
tort  Co.,  1903,  2  Ch.  654).  The  above  doctrine,  however,  is  a  purely 
equitable  one,  familiar  enough  in  dealing  with  land  and  estates  where 
title  is  everything,  and  can  be  deliberately  investigated,  but  not  ex- 
tending to  mercantile  transactions,  where  possession  is  everything, 
and  there  is  no  time  to  investigate  title  (Manchester  Trust  v.  Furness, 
1895, 2  Q.B.  539). 

At  common  law,  accordingly,  notice  of  a  document  is  not  neces- 
sarily notice  of  its  contents.  Thus,  a  bill  of  lading  which  states  that 
goods  are  to  be  delivered  on  ''  payment  of  freight,  and  other  con- 
ditions as  per  charter-party,"  only  incorporates  conditions  of  the 
latter  referring  to  freight  and  delivery,  and  not  cdl  its  contents,  as  in 
equity  (Manchester  Trust  v,  Furness,  aup, ;  Diederichsen  t;.Farquhar- 
son,  77  L.T.  514) ;  nor  will  it  incorporate  terms  inconsistent  with  the 
biU  of  lading  (Turner  v.  Haji,  1904,  A.C.  826,836;  Temperleyt;. 
Smyth,  21  T.L.R.  739).  Moreover,  the  doctrine  does  not  apply  to 
negotiable  instruments  or  debentures  (Manchester  Trust  v.  Furness, 
sup. ;  London  Joint-Stock  Bank  v.  Simmons,  1892,  A.C.  201 ;  Thomp- 
son V.  Clydesdale  Bk.,  1893,  A.C.  282 ;  cp.  Re  Yalletort,  aup.)  ;  unless, 
indeed,  the  party  knew  facts  or  heard  statements  implying  something 
adverse  and  wilfully  abstained  from  further  inquiry,  when,  even  at 
common  law,  knowledge  will  be  inferred  (English  Co.  v.  Brunton, 
sup. ;  Jones  t7.  Gordon,  2  App.  Cas.  616 ;  Eyre  v.  McFarlane,  Times, 
July  18,  1898).  In  the  case  of  paesenger^  tickets^  knowledge  of  their 
conditions  will  be  implied  (1)  if  the  party  knows  or  believes  that 
there  are  conditions  on  the  ticket,  although  he  has  not  read  them 
(Harris t7.  G.W.Ry.,  1  Q.B.D.  515  ;  Parker  v.  S.E.Ry.,  2  C.P.D.  416); 
or  (2)  if,  being  an  intelligent  person,  he  knows^  though  without  read- 
ing it,  that  there  is  writing  or  printing  thereon,  for  in  this  case,  he 
must  be  taken  to  know  that  such  writing  embodies  conditions  (Acton 
V.  Castle  Mail  Co.,  73  L.T.  158 ;  Burke  v.  S.E.Ry.,  5  C.P.D.  1).  WhUe 
(3),  if  he  does  not  know  there  is  writing  or  printing  thereon, 
(Henderson  v.  Stevenson,  L.R.  2  H.L.Sc.  470),  or,  though  knowing  it, 
does  not  know  (e.g.y  from  being  an  ignorant  person,  or  from  the  con- 
ditions being  minute  or  obscured)  that  it  contains  conditions,  know- 
ledge will  not  be  imputed  (Richardson  v,  Rowentree,  1894,  A.C.  217  ; 
Stephen  v.  Intem.Co.,  19  T.L.R.621 ;  Roberts  t;.Gen.SteamCo.,TImes, 
Jan.  24, 1906).  The  inference,  of  knowledge,  however,  will  vary  with 
the  nature  of  the  document,  e.g.,  the  acceptance  of  a  toll-gate  ticket 
might  not  imply  knowledge  of  the  conditions  thereon,  while  that  of  a 
bill  of  lading  would  (Parker  v.  S.E.Ry.,  sup,).  So  a  party  has  been 
held  bound,  not  only  by  an  auctioneer's  receipt,  but  by  conditions 
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elsewhere  exhibited,  to  which  the  receipt  referred  and  was  subject 
(Watkins  v.  Rymill,  10  Q.B.D.178).  As  to  incorporation  by  reference 
generally,  see  post,  chap.  xlii. 

INTE19TI0N,  when  in  Issue  or  Relevant.  (6)— Where  intention  is 
in  issue,  it  may  be  proved,  even  in  a  party's  own  favour,  not  only  by 
his  direct  testimony,  or  declarations  out  of  Court  (either  as  part  of  the 
rea  yestay  or  in  some  cases  even  unconnected  with  an  act,  ante,  50-1 ), 
but  also  circumstantially  by  acts  and  events  previous  oi  subsequent 
to  the  transaction  {Re  Grove,  40  Oh.D.  216, 242 ;  as  to  similar  facts 
see  post,  156) ;  as  well  as,  against  himself  by  his  own  admissions. 

Intention,  though  not  itself  in  issue,  may  however  sometimes  be 
relevant  to  prove  other  elements  of  a  transaction,  6.^.,  (1)  that  the 
act  intended  was  in  fact  done,  since  *^  if  the  intention  be  established 
it  is  a  step  to  the  conclusion  that  the  intention  has  been  fulfilled  " 
(Saxlehner  v.  Apollinaris  Co.,  1897, 1  Ch.  898,  900-1 ;  Sugden  v,  St. 
Leonards,  1  P.D.pp.242,251;  R.i?.Buckley,  antd,  65;  Mutual  Life  Co. 
V,  Hillmon,a?i^,52;  contra,  R.r. Wain wright  and  R.  t?.Pook,a»t«,65); 
or  (2)  where  the  act  is  proved  aliwndt  to  show  the  identity  of  the  doer 
{amte,  120).  How  far  (3)  a  party's  intent  at  one  time,  proved  by  his 
own  declarations,  is  relevant,  on  the  presumption  of  continuance,  to 
show  his  intent  at  another,  i.e.,  in  doing  some  future  or  past  act, 
seems  doubtful,  though'  in  civil  cases  the  tendency  is  perhaps  to  admit 
the  evidence  {anU,  51-2,  89-90). 

In  the  case  of  Documents,  the  intention  must  be  gathered  from 
the  writing  itself,  explained  by  such  surrounding  circumstances  as 
are  receivable  for  that  purpose,  direct  declarations  of  intent  being  in 
general  excluded  in  aid  of  construction  {post,  chaps,  xxviii.,  xlvi.) 

When  Irrelevant. — On  the  other  hand,  where  intention  is  by  law 
immaterial,  evidence  thereof  will  be  excluded  {ante,  18).  Thus,  where 
a  person  has  a  right  to  do  an  act,  the  intention  or  motive  with  which 
it  was  done  cannot  in  general  be  inquired  into  (Mayor  of  Bradford  r. 
Pickles,1895,A.C.  587; Allen  tJ.Flood,1898,A.C.  1 ;  Quinn  v.Leathem, 
1901,  A.C.  49 2, 508-9;  as  to  the  distinction  between  intention  and 
motive  which  has  been  called  its  subjective  antecedent,  see  24  Law 
Mag.1899,  821 ;  18  Harv.LawRev.  411;  Wigmore,Ev.  s.  119);  nor  can 
that  of  a  negligent  act  (Beven,  Negligence,  2nd  ed.,  17),  or  of  an  in- 
fringement (Oxford^?. Gill, Times,  June  14, 1899),  or  of  an  act  pro- 
hibited irrespective  of  a  mens  rea,  e.g.,  cruelty  to  animals  (Duncan  v. 
Pope,  80  L.T.I 20),  or  obtaining  credit  without  disclosure  of  bank- 
ruptcy (R.  V.  Dyson,  18  Cox,  1).  The  same  rule  holds  where  the 
probable  consequences  of  an  act  are  conclusively  presumed  to  be  in- 
tended (Tay.  ss.  80-8)  ;  though,  where  the  presumption  is  only  dis- 
putable, evidence  in  rebuttal  may  be  given  {td,  s.  81).  Thus,  where 
A.  is  alleged  to  have  passed  off  his  goods  as  those  of  B.,  and  a  ooro- 
par\^n  of  the  goods,  explained  by  surrounding  circumstances,  shows 
that  A.'s  goods  are  calculated  to  deceive,  the  presumption  will  be 
conclusive,  and  evidence  of  A.'s  intention  to  deceive  or  the  reverse 
will  be  inadmifisible ;  while,  if  such  comparison  and  explanation  leave 
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the  matter  doubtful,  his  actual  intent  may  be  shown  (Sazlehner 
V.  ApoUinaris  Co.,  sup, ;  and  see  as  to  this  presumption  in  cases  of 
defamation,  Odgerson  Libel,  14. 

GOOD  AND  BAD  FAITH.  (c)—A  part/s  good  faith  in  doing  an 
act  may  generally  be  inferred  from  any  facts  which  would  justify  its 
doing  (Whart.  s.  35).  In  such  cases  the  state  of  his  knowledge 
(London  J.-S.  Bank  v.  Simmons,  1892,  A.C.  201,  221) ;  or  the  advice, 
however  erroneous,  that  he  received  (Ravenga  v.  Mackintosh,  2  B.  d^  C. 
693;  inf,f  188)  ;  or  the  information,  whether  true  or  false,  on  which 
he  acted  (Shrewsbury  v.  Blount,  post,  13G  ;  Thomas  v,  Kussell,  9  Ex. 
764  ;  Taylor  «?.  Willans,  2  B.  &  Aid.  845  ;  Dovey  v,  Cory,  1901,  A.C. 
477 ;  Tay.s.  576)  may  often  be  material.  So,  to  show  the  bona  fides  of  a 
party's  belief  as  to  any  matter,  it  is  admissible  to  show  the  state  of  his 
knowledge,  and  that  he  had  reasonable  grounds  for  such  belief  (Derry 
i;.Peek^  14  App.  Cas.  337);  or  that  it  was  shared  by  the  community, 
or  even  by  individuals  similai'ly  situated  to  himself  (Sheen  v.  Bump- 
stead,  2  H.  <&C.  193;  ante,  90-91);  while  the  absence  of  reasonable 
grounds  of  belief  in  the  existence  of  a  fact  {e.g.,  means  of  knowing 
the  opposite)  is  evidence  of  want  of  honest  belief  (Derry  v.  Peek, 
sup, ;  see,  however,  as  to  malice,  Watson  i;.  Smith,  post,  132). 

The  i-elative  positions  and  circumstances  of  the  parties  are  often 
material  in  determining  their  good  or  bad  faith  in  a  transaction ;  a 
higher  standard  of  probity  being  demanded  from  either  when  the 
other  is,  e,g,,  of  weak  intellect,  intoxicated,  illiterate,  or  acting  under 
duress  or  fear ;  or  occupies  the  position  of  child,  ward,  client  or  patient 
to  the  other  (Kerr  on  Fraud,  129-181 ;  ante,  26). 

As  to  when  good  or  bad  faith,  although  not  in  issue,  is  relevant  to 
support  or  impeach  a  party's  case,  see  ante,  96,  115-6. 

FSAUD.  (c) — When  fraud  is  in  issue,  the  particulars  of  it  have 
generally  to  be  pleaded,  and  the  question  of  their  sufficiency  often 
becomes  one  of  law.  Fraud  imports  moral  obliquity,  a  dishonest  or 
wicked  mind ;  but  facts  may,  of  course,  be  evidence  of  fraud  without 
being  in  law  sufficient  to  constitute  or  establish  it  (Derry  v.  Peek, 
sup.  at  p.  869  ;  Le  Lievre  v.  Gould,  1^93, 1  Q.B.  461,  600 ;  Kerr  on 
Fraud,  1-16).  The  fact  that  an  act  was  customary  is  admi^ble  in 
TObattal  (King  v,  Spencer,  20  Cox,  692). 

ConcealmeTU  of  Material  Facts  {e.g,,  those  affecting  title  or  risk)  by 
either  party  to  a  contract  is  evidence  of  fraud.  A  vendor,  however, 
is  not  bound  to  disclose  every  defect  in  the  property  sold  ;  nor  di  for- 
tiori is  a  purchaser  bound  to  disclose  facts  which  would  increase  its 
value  ;  and  where  therQ  is  no  obligation  to  divulge,  tYi^  passive  <tcquies- 
oence  of  either  in  the  other's  mistake  is  not  evidence  of  fraud  (Smith 
V.  Hughes,  L.R.6Q.B.  597  ;  cp.  Ward  v.  Hobbs,  4  App.  Cas.  13). 
On  the  other  hand,  gross,  bui  not  slight,  inadequacy  of  price  may  be, 
e.g,^  in  the  sale  of  reversions  (Tay.  s.  153),  negotiable  instruments 
(Jones  V.  Gordon,  2  App.  Cas.  616),  stolen  property  (Bos.  Cr.  Ev.  788), 
or  the  goods  of  a  bankrupt  {Re  McCue,  12  rr.L.T.R.  37). 
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MiarepreserUation  of  Material  Facta  may  itself  also  be  perfectly  inno- 
cent, or  even  though  made  without  reasonable  grounds  of  belief, 
merely  negligent,  but  it  becomes  fraudulent  if  made  (1)  hiowingly  or 
(2)  without  belief  in  its  triith,  or  (3)  reckleady  without  care  whether 
it  is  true  or  false  (Derry  v.  Peek,  sup, ;  and  "  without  care  "  does 
not  mean  without  ikking  care,  but  being  wUf  ully  indifferent  to  the 
truth  of  some  statement  which  it  is  known  will  be  acted  on,  Angus 
r.  Clifford,  1891,  2  Oh.  499,  per  Bowen,  L.J. ;  and  see  Le  Lievre  t?. 
Gould,  sup, ;  and  Low  v,  Bouverie,  1891,  3  Oh.  82).  In  this  con- 
nection, however,  actions  for  rescission  of  contract  must  be  distin- 
guished from  those  for  damages  for  deceit ;  a  misrepresentation  of 
material  facte,  though  honestly  made,  being  sufficient  to  sustain  the 
former,  while  fraud  in  one  of  the  three  forms,  sup.^  must  be  proved 
in  the  latter  (Derry  v.  Peek,  sup,).  As  to  misrepresentation  iu 
prospectuses  of  companies,  see  ante,  76  ;  and  as  to  Similar  Facts  to 
show  fraud,  post,  156,  162-4).  [Kerr,  on  Fraud,  17-128;  Ros.  N.P. 
656-658,  729-835.] 

MALIOE.  (d) — The  nature  of  malice  varies  in  law  with  the  pro- 
ceedings in  which  it  is  in  question.  Thus  it  means  one  thing  in 
relation  to  murder,  another  in  relation  to  the  Malicious  Mischief  Act, 
and  a  third  in  relation  to  libel  (K.  v.  Tolson,  23  Q.B.D.  168, 187 ;  see 
fully  106  L.T.  Jo.  9  ;  24  Law  Mag.  1899, 341  ;  18  Harv.  L.  Rev.  411). 
It  has  generally,  however,  to  be  inferred  from  the  previous  and  sub- 
sequent conduct  of  the  parties,  or  the  terms  upon  which  they  have 
lived — 6.^.,  previous  enmity,  threats,  quarrels,  and  violence ;  while 
in  rebuttal  previous  expressions  of  good-will  and  acts  of  kindness 
may  be  shown  (post,  134). 

In  cases  of  libel,  malice  may  be  inferred  not  only  from  the  trans- 
action itself,  «.d.,  the  nature  of  the  libel,  with  its  mode  and  extent  of 
publication,  but  from  previous  ill-feeling  or  disputes  between  the 
parties,  or  the  repetition  of  the  libel,  or  the  publication  of  similar 
ones  on  other  occasions  {post,  156),  or  in  some  cases  even  from 
the  manner  in  which  the  action  is  conducted  in  which  it  is  in  issue 
[Simpson  v,  Robinson,  12  Q.B.  511 ;  Tay.  ss.  340-344;  Ros.  N.P., 
863-865 ;  Odgers,  306-335].  So,  the  knowledge  and  belief  of  the 
defendant  as  to  the  truth  of  the  statements  made  by  him  is  often 
material  in  determining  his  state  of  mind  towards  the  plaintiff  (Olark 
V,  Molyneux,  3  Q.B.D.  237 ;  Fountain  v.  Boodle,  3  Q.B.  5). 

In  actions  for  malicious  prosecution,  the  defendant's  negligence  in 
not  making  proper  inquiries,  or  his  want  of  reasonable  and  probable 
cause  for  the  proceedings,  is  evidence  of  malice,  though  it  does  not 
necessarily  import  it.  So,  his  recklessness  as  to  whether  the  charge 
be  true  or  false,  or  a  corrupt  motive  in  instituting  the  charge, 
although  coupled  with  an  honest  belief  in  its  truths  will  constitute 
malice  (Brown  v.  Hawkes,  1891,  2  Q.B.  718  ;  Moore  v.Trulock,  88  Ir. 
L.T.R.62;  Coulter i;. Dublin  Ry.Co.,9  Ir,L.T.R.209);  while  the  mere 
fact  that  the  honest  belief  was  not  based  on  reasonable  grounds, 
is  no  evidence  of  malice  (Watson  v.  Smith,  15  T.L.R.  473 ;  see,  how- 
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ever,  as  to  good  faith,  Derry  v.  Peek,  ante,  181).  As  to  the  different 
burdens  of  proof  in  these  actions  and  those  for  false  imprisonment, 
see  ante,  23. 

EXAMPLES. 


Admigsible, 


knowledge. 


(a)  Directors. — The  queRtion  being 
whether  A.,  a  director  of  a  company, 
had  notice  of  an  illegal  transfer  passed 
at  a  board  meeting  in  his  abaence  ; — 
the  fact  that  A.  was  present  at  the 
next  board  meeting  when  the  minutes 
of  the  former  one  were  read  and  con- 
firmed, affects  him  with  such  notice, 
although  he  did  not  arrive  till  after 
they  had  been  read,  and  denied  all 
knowledge  of  them,  for  he  had  the 
opportunity  of  reading  them  though 
he  came  late  (Ashhurst  r.  Mason,  20  £q. 
225  ;  Joint-Stock  Co.  f.  Brown,  8  Eq. 
381  ;  Re  Llanharry  Co.,  4  De  G.  J.  &  S. 
426 ;  but  mere  presence  at  such  con- 
firmatory meeting  is  no  concurrence 
in  the  illegality,  Be  I^nds  Allotment 
Co.,  1  Manson, Bpy. Rep.  107) .  As  to 
mining  directors'  knowledge  of  books 
kept  at  the  mine,  see  Shrewsbury  r. 
Blount, /^oi^,  136. 

Debtors, — Thequestion  being  whether 
A.,  a  debtor,  knew  that  he  had  com- 
mitted an  act  of  bankruptcy ; — the  fact 
that  he  had  notice  of  a  bankruptcy 
petition  having  been  filed  against  him, 
which  was  founded  on  such  act,  is  ad- 
missible. {Be  Sedgwick,  exp.  Hobbs,  9 
Morell,  217  ;  for  other  facts  relevant 
for  the  same  purpose,  see  exp.  Snow- 
ball, re  DougUis,  L.  B.  7  Ch.  534  ;  and  as 
to  debtor's  own  statements  to  show  his 
knowledge,  antt^  71.) 

Ooneignorg, — The  question  being 
whether  A.,  in  sending  goods  by  rai 
"  at  owner's  risk,"  knew  the  meaning 
attached  by  the  company  to  the 
phrase; — the  fact  that  he  had 
previously  sent  goods  by  the  same 
companV}  sometimes  at  the  owner's 
risk  and  sometimes  at  the  company's, 
paying  diiTerent  rates  for  each,  is  rele- 
vant(Lewis  r.a.W.Ry.,3Q.B.D.195;  ep. 
Peek  r.  N.  Staff.  Ky.^posty  chap.  xlvi). 

Knowledge  of  Insanity, — The  ques- 
tion being  whether  A.,  at  the  time  of 
making  a  contract  with  B.,  knew  the 
latter  was  insane; — evidence  of  B.'s 
conduct  bothbefore  and  after  the  trans- 
action is  admissible,  as  showing  that 
his  lunacy  was  of  such  a  character  as 
must  have  been  apparent  to  A.  (Beavan 


TnadmUiihle, 


(a)  Directors, — The  question  being 
whether  A.  a  director,  had  notice  of 
an  illegal  transfer  passed  at  a  board 
meeting  in  his  absence  ;— the  fact  that 
A.,  though  not  present  at  the  next 
board  meeting  when  the  minutes  of 
the  first  meeting  were  confirmed,  was 
present  at  a  third  meeting,  when  a 
formal  minute  approving  of  the  trans- 
fer was  passed,  held  not  sufficient  to 
affectA.with  notice  (Ashhurst  r.  Mason, 
sup,). 

The  question  being  whether  A.,  a 
director  of  a  company,  knew  that  his 
name  was  inscribed  on  the  share, 
register  ; — the  mere  facts  that  A. 
attended  meetings  of  the  company  and 
acted  as  director  are  no  proof  of  such 
knowledge  (Hallmark's  case,  9  Ch.  D. 
329).  As  to  mining  directors'  know- 
ledge see  post^  135-6. 


Knowledge  of  Imanity, — The  ques- 
tion being  whether  A.  knew  at  a 
certain  time  that  B.  was  insane; — 
the  fact  that  B.  was  generally  reputed 
to  be  insane  in  the  neighbourhood  in 
which  A.  and  B.  lived  at  the  time  in 
question  is  inadmissible  (Greenslade 
r.    Dare,   20,    Beav.  284 ;   Hassard    v. 


184 


THE  LAW  OF  EVIDENCE. 


[book  n. 


Admiasiblff, 


r.  McDonnell,  10  Ex.  184  ;  Lovatt  r. 
Tribe,  3  F.  &  F.  9  ;  Hassard  r.  Smith, 
I.R.6Eq.429) 

Knowledge  of  Properu\tien  of  A  n  imaU. 
— The  question  being  whether  A.,  the 
owner  of  a  dog,knew  of  itB  mipchievous 
propensities  ; — the  facts  that  he  gener- 
ally kept  it  tied  up  and  that  he  had 
promised  to  pay  compensation  to  a 
person  whom  it  was  alleged,  though 
not  proved,  to  have  bitten  (Beck  r. 
Dyson,  4  Camp.  198),  or  offered  to  pay 
compensation  for  its  biting  cattle,  "  if 
it  was  proved  to  have  done  so"  (Thomas 
r.  Morgan,  2  Cr.M.  &  R.  496) ;  or  had 
warned  another  person  to  beware  of  it 
(Judge  r.  Cox,  1  Stark.  285),  are  admis- 
sible ;  so,  where  the  dog  was  reported 
to  have  been  bitten  by  another  dog 
which  was  mad,  this  fact,  especially  as 
the  defendant  had  tied  it  up,  was  held 
evidence  of  scienter  (Jones  r.  Perry, 
2  Esp.  482  ;  see,  however,  Qreenslade 
r.  Dare,  sup,).  As  to  complaints  of 
the  dog  made  to  A.'s  agents,  see  ante^ 
79. 

Where  A.'s  sow  had  killed  B.'s  cow, 
the  fact  that  A.  had  previously  seen  his 
sow  kill  C.'s  cocks  and  hens,  was 
admitted  to  prove  A.'s  scienter  of  its 
mischievous  propensities  (Quin  r.  Quin, 
39  Ir.  L.T.R.  163  ;  cp,  post,  145). 

Knowledge  of  Poisons. — See  R.  r. 
Donnellan,  anie^  124. 


InadmissihUt, 

Smith,  inf.  and   see  R.    r.    Gunnel  I, 
ante^  71). 

Kwtwledge  ofPropensittes  of  Animal*. 
— The  question  being  whether  A.,  the 
owner  of  a  dog, knew  of  its  mischievoui« 
propensities  ;— mere  proof  (1)  that  the 
dog  was  in  fact  of  a  savage  disposition, 
or  (2)  that  after  biting  the  plaintiff'B 
cattle,  it  had  bitten  other  people'8 
cattle,— is  no  evidence  of  A.'s  scienter 
at  the  time  the  plaintiff's  cattle  were 
bitten  (Thomas  r.  Morgan,  opposite). 

As  to  similar  fact*  to  show  know- 
ledge by  the  accused  in  criminal  cases, 
Bee  post,  138-40. 


Intention, 


{h)  Murder. — A.  is  charged  with  the 
murder  of  B.  The  facts  that  A.  had  a 
motive  for  killing  B.,  had  made 
preparations  for  it,  and  had  pre- 
viously attempted  B.*8  life,  are  rele- 
vant to  show  not  only  that  A.  did 
the  act  (ante,  120),  but  that  it  was 
intentional  and  noti  accidental  [post, 
156) ;  and  to  rebut  such  intent  A.  may 
prove  previous  expressions  of  good 
will  and  acts  of  kindness  by  himself 
towards  B.  (Tay.  ss.  347  ;  3  Russ.  Cr. 
6th  ed.  419  :  cp.  R.  r.  Hardy,  24  How. 
St.Tr.  1082,  1091,  1094) ;  or  even  that 
he  (A.  )was  drunk  at  the  time  and  so  in- 
capable of  the  intent  (R.  r.  Dohertv,  16 
(^ox,  306  ;  cp.  R.  r.  Cruse,  8  C.  &  P. 
541,  546  ;  R.  r.  Monkhouse,  4  Cox,  55  ; 
R.  r.  Davis,  14  Cox,  563). 

Treason,  iSedition,  <Jr. — A.  is  charged 
with  treasonable  conspiracy.  Evidence 
having  been  adduced  that  under  the 
cloak  of  jmrliamentary  reform  he  medi- 


(ft)  Mvrder. — A.  is  charged  with  the 
murder  of  B.  Evidence  that  A.  and 
two  others  had  been  seen  lurking 
near  the  spot  previous  to  the  killing 
of  B.  having  been  given,  it  was  pro- 
posed by  the  prosecution  to  show  that 
they  were  lurking  there  clandestinely 
with  a  bundle  of  cloth ;  the  object 
being  to  raise  a  presumption  that  they 
were  there  with  an  evil  intent,  and 
ergo,  must  have  had  malice  against  aH 
likely  to  interrupt  them.  Held,  inad- 
missible (R.  T,  Wilson,  1  Lew.  C.C. 
112). 


A.,  a  priest,  is  charged  with  blas- 
phemously burning  certain  bibles  ; — 
sermons  preached  by  him  several  days 
before  and  on  occasions  unconnected 
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Inadmimble, 

with  the  burning — held  not  admiBsible 
in  A.'s  favour  to  show  that  he  meant 
immoral  books  merely  and  not  bibles 
to  be  burnt  on  the  occasion  in  question 
(R.r.  Petcherini,  7  Cox,  79  ;  ante,  64-6, 
70). 

A.  is  charged  with  uttering  seditious 
language.  Evidence  that  he  had,  on 
a  previous  unconnected  occasion,  de- 
nounced outrages,  held  not  admissible 
in  his  own  favour  (R.  v,  Cantwell,  120, 
Sess.  Pap.,  Cent  Cr.  Court,  per  Law- 
rance,  J.). 

Bankruptcy.  —  The  question  being 
whether  A.,  an  insolvent,  in  executing 
a  trust  deed  for  his  creditors  on  Jan.  1, 
did  80  with  intent  to  petition  ;  state- 
ments in  a  schedule  of  his  affairs  de- 
livered in  connection  with  a  petition 
filed  in  May,  held  inadmissible  to  show 
such  intent  (Peacock  r.  Harris,  5  A. &  E. 
449.  Denman,  C.  J.,  remarked  :  "  Here 
the  evidence  is  of  something  done 
under  the  statute  alio  intvitu.  And 
even  if  it  were  not  so,  an  act  cannot  be 
qualified  by  insulated  declarations 
made  at  a  later  time"). 


Admissible, 

tated  theestabliflhmentof  a  treasonable 
coDveDtion  ;  —  books  published,  and 
public  speeches  made,  by  him  many 
years  before,  and  entirely  disconnected 
with  the  alleged  conspiracy,  held  ad- 
missible, in  rebuttal,  to  show  what 
were  his  fixed  political  opinions  on  the 
subject  (R.  i*.  Hardy,  &c.,  ante,  70). 

Insurance, — ^A.  having  insured  his 
life,  but  neither  the  proposal  nor  agent's 
receipt  for  premium  stating  for  whose 
benefit  it  was  to  be,and  the  policy  being 
only  completed  after  A.  died ; — declara- 
tions made  by  him  to  the  agent,  that  it 
was  for  his  wife's  benefit,  held  admis- 
sible, the  contract  being  parti v  written 
and  partly  oral.  Similar  declarations 
by  A.  to  his  wife  and  friends  both 
he/ore  the  proposal  that  he  intended  to 
insure  for  her,  and  after  it,  that  he  had 
done  so,  were  also  received  apparently 
in  corroboration  (Nownum  v.  Belsten, 
76  L.T.Jo.  228  ;  affd.  28  Sol.  Jo. 301). 

In  an  action  against  an  insurance 
ofiice,  on  a  ix>licv  on  the  life  of  A. 
(deceased),  brought  bv  his  representa- 
tives, to  which  the  defence  was  that 
A.  had  insured,  not  for  his  own  benefit, 
but  for  that  of  his  son,  B. ; — conversa- 
tions some  time  before  the  insurance  : 
(1)  between  A.  and  a  witness  for  the 
plaintiffis,  showing  that  A.  intended  to 
insure  for  his  own  benefit ;  and  (2) 
between  B.  (deceased)  and  a  witness 
for  the  defendants,  that  B.  intended  to 
insure  A.'8  life  as  a  provision  for  him- 
self in  case  of  A.'s  death — held  admis- 
sible as  conduct  relevant  to  the  issue 
[Shilling  V.  Accidental  Death  Co.,  1 
F.  &  F.  116.  In  a  short  report  of  this 
case  in  4  Jur.  N.  S.  244,  it  is  stated  that, 
OQ  a  witness  being  asked  whether  the 
intestate  had  consulted  him  about 
insuring  his  life,  and  the  question  being 
objected  to  as  hearsay,  Erie,  C.  J.,  re- 
marked that  there  were  cases  where  a 
man's  words  are  his  acts,  and  that  this 
question  came  within  the  category  and 
was  not  inadmissible  as  hearsay  ;  ep. 
postj  201].  For  testamentary  cases  in 
which  intent  at  one  time  (proved  by 
the  testator's  own  declarations)  have 
been  received  to  show  intent  at  another, 
see  port,  chaps,  xxviii.,  xlvi. 

Oood  and  Bad  Faith, 

{e)   Vendors, — The    question    being  (c)   Vendors, — The    question    being 

whether  A.,  B.  and  C,  directors  of  a       whether  A.,  B.  and  C,  the. vendors  of  u 
mining  company,  acted  in  good  faith      mine,  acted  in  good  faith  in  misrepre- 


in  mi^repreeentiiig  iti>  value  to  D.  to 
whom  they  Bold  the  mine ;— convema- 
ttona  between  A.  and  B.  (not  in  D.'e 
prexence)  in  which  A,  introduced  and 
recommended  the  mine  to  B.  and 
reprepentations  made  tn  A.,  B.  and  C. 
by  E.  who  ftold  the  niinn  to  them  :  &nil 
the  fact  that  althouph  the  fhanv  for  n 
time  went  to  a  premium,  the  direotorn 
did  not  part  with  any  but  bou|!ht 
more ;— held  iulmii>i<ible  for  A.,  B.  nnd 
C.  ;  and  lN>ok«  kept  at  the  mine  by 
their  agent,  in  the  courxs  of  hi^'  duty, 
ahowing  thkt  they  had  the  meanp  of 
knowing  the  inferior  character  of  the 
mine,— held  admipsible  againBt  them 
(Shrewsbury  r.  Blount,  2  M.  Ji  Qr,  47D  ; 
■I  to  directore'  knowh'dge  of  tlie  bookn 
of  the  company  iteuerally,  see  ante,  1 1 6, 
120). 

htprnrntaUtnu  at  ti<  Creilit.—The 
qusBlioa  being  whether  A.  ncteil  in 
good  faith  in  representing  W„  a 
tradeiimaD,  to  be  nolrent,  whereby  B, 
tru9tedW.,and  iiuffered  damage  ; — the 
fact  thatW.  had  cold  goods  to  A. 
under  cont  price  in  admiiiKible,  an 
negativing  A.'x  good  faith  ;  the  fact 
that  A.'b  Hhopmnn,  who  wbh  cognii^Bnt 
of  the  tranraclion^  between  A.  and  W.. 
bellered  W.  to  be  solvent ;  and  that 
other  individual  tradesmen  in  the 
name  town  who  had  dealt  with  W. 
alao  believed  him  to  be  i<olveut ;  and 
that  there  vifm  a  general  repnltition  in 
the  town  that  W.  wa?  Kolvent,  are 
admiasible  in  A.'s  favour  af  itliowing 
hiti  good  faith  (r^heen  p.  BumpHtend,  3 
H.  &  C.  183.  Ab  to  the  general  belief 
of  the  comnunity  on  other  quei'tinni', 
aee  I^ewiar.Fermor,  a«tr,\OIS-a;  and  K. 
r.  O'Conneli,  petl,  166). 

The  question  being  vihclher  A. 
gave  credit  to  B,,  a  married  woman, 
bondfidt  believing  her  lo  be  Bingle ; 
—the  fact  that  B.  had  repre»>ented 
herself  to  other  tradei-men  aK  tiinglii, 
in  such  a  wa^  as  to  reach  A.'s  earf, 
la  odmiMuble  in  A.'ei  favour  (Barden 
r.  Kyverberg,  2  M.  ft  W.  61  ;  g>. 
Thomas  r.  RuK't'll,  in/i-u.). 

Frovd 


nenting  its  value  to  D. ;— books  showing 
theeipenRCH  and  receiptskept  by  their 
mining  agent,  but  not  in  Ihe  regular 
course  of  hie  duty,  and  which  might 
have  been  made  afterwards,  held  inad- 
missible against  them  (Shrewsbury  r. 
Blount,  oppMite).  Po,  sliop-boiiks  kepi 
by  the  pnii  J  at  his  own  house  and  mad<^ 
up  from  slips,  were  held  not  evideni-e 
for  such  party  (Ellis  r.  Cowne,  2  C.  fc 
K.  719  ;  aiilrr  if  kept  nt  hia  "hop  and 
open  to  the  inspection  of  his  clerks). 


Bf.pre*aitali<m*  at  teAttrvlogy.  itr. — 
The  question  being  whether  A. 
intended  to  deceive  B.  by  pretending 
to  tell  his  fortune  by  the  stars  ;  evi- 
dence tbnt  A.  or  others  hond  Jidr 
believed  In  his  ability  lo  tell  nuch 
fortunes  is  inadmissible  (Penny  t. 
Hanson,  18Q.B.D.  47H:  Den  man,  J., 
remarked,  "We  do  not  live  in  times 
when  B»ne  men  can  believe  in  such 
iwwers.").  On  a  similar  charge  as  lo 
palmistry,  evidence  that  this  was  a 
well -recognised  science  whose  practi- 
tioners enjoyed  a  professional  stfltns, 
and  that  the  defendant  practised  il  in 
a  genuine  manner,  vaa  rejected,  the 
Court  remarking  that  whether  there 
was  such  a  thing  as  pnlmistry  was  nut 
the  question  \R.  r.  (itephenMin.  6» 
J.  P.  Hep.  fi2J). 


A.  and  B.  are  cbargi'd  with  con- 
spiring to  defraud  C.  by  a  deed  which 
falsely  represented  that  A.  owned  cer- 
tain property.  B.'s  defence  being  that 
he  honeytly  believed  the  repref=enta- 
tion.  but  WHS  duped  by   A. ;— letters 


A.  and  B.  are  charged  with  con- 
ppiring  to  defraud  C.  by  falsely  repre- 
Fenting  that  A.  owned  certain  pro- 
perly, B.'>i  defence  being  that  be 
honestly  believed  the  representations, 
but   was   duped   by  A. ;— letters  be- 
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Admisaihle, 


between  A.  and  B.  (not  communicated 
to  C.)  priar  to  the  completion  of  the 
transaction,  and  regarding  it,  in  which 
A.  made  similar  representations  to  B., 
held  admissible  in  B.'s  favour  [R.  r. 
Whitehead,  1  Dowl.  &  Ry.  M.C.  367. 
It  was  objected  that  the  evidence  was 
only  admissible  agaiiut  but  not /or  A., 
but  replied  that  as  other  letters  had 
been  put  in  to  prove  the  conspiracy 
the  whole  correspondence  should  be 
read;  Abbott,C.  J.,  thought  that,  under 
the  anomalous  circumstances  the 
whole  correspondence  prior  to  the 
execution  of  the  deed  was  admissible. 
So,  on  a  new  trial,  Best,  J. ,  held  that 
what  the  parties  said  at  the  time  was 
evidence  to  show  how  they  acted,  see 
1  C.  &  P.  67]. 

A.,  a  grocer,  is  charged  imder  the 
Weights  and  Measures  Act,  1878,  s.  16, 
with  fraudulently  including  a  paper 
wrapper  in  tea  weighed  for  a  customer. 
Evidence  of  a  custom  among  grocers 
to  include  the  wrapper  in  the  weight 
is  admissible  to  negative  fraud  (R.  r. 
Spencer,  20  Cox,  692). 

Malice, 


Inadmisnble, 

tween  A.  and  B.,  written  ^uhtequewtly 
to  the  transaction,  and  regarding  it, 
held  inadmissible  (R.  v.  Whitehead, 
1  Dowl.  &  Ry.  M.C.  367,  368). 


{S)  Libel. — The  question  being 
whether  A.,  in  publishing  a  libel 
against  B.,  acted  maliciously,  the 
following  faicts  are  relevant  as  evidence 
of  malice  : — (1)  the  fact  that  the  libel 
(which  would  have  been  privileged  if 
Bent  by  letter)  was  sent  by  wire  or 
post-card  (Williamson  r.  Freer,  L.R.  9 
C.P.  393 ;  Sadgrove  r.Hole,  1901,2  K.B. 
1  C.  A. ) ;  (2)  the  fact  that  the  libel  was 
untrue  to  A.'s  knowledge  (Fountain  r. 
Boodle,  3  Q.B.  5) ;  (3)  the  fact  that  A., 
after  pleading  j  ustification  as  a  defence 
to  an  action  by  B.,  neither  offered 
proof  in  support  of  such  plea,  nor 
abandoned,  nor  retracted  it  at  the 
trial,  although  B.  offered  to  accept 
nominal  damages  if  it  were  retracted 
(Simpson r. Robinson,  12QB.511).  As 
to  the  admissibility,  in  rebuttal,  of 
reports  to  the  same  effect  as  the  libel, 
see  R.  r.  Labouchere,  ante,  116. 

A.  sues  B.  for  libel  in  publishing  a 
hand-bill  offering  a  reward  for  the 
recovery  of  certain  bills  of  exchange 
**  which  B.  believes  to  have  been  em- 
bt:zzled  by  his  clerk,  A." — Evidence 
that  B.  followed  up  the  handbill  by 
preferring  a  similar  charge  against  A. 
before  a  magistrate  is  admissible  to 


{d)  Libel. — The  question  being 
whether  A.,  in  libeling  B.,  acted 
maliciously,  the  following  facts  afford 
no  evidence  of  malice  ; — (1 )  The  fact 
that  the  libel  was  sent  on  a  postcard, 
not  bearing  B.'sname,  and  there  being 
nothing  to  show  B.'s  connection  there- 
with, or  that  it  came  to  the  hands  of 
any  one  who  could  understand  it  to 
refer  to  B.  (Sadgrove  v.  Hale,  opposite) ; 
(2)  the  fact  that  A.,  by  mistake,  sent 
the  libel  in  a  wrong  envelope,  so  that 
it  was  opened  by  a  stranger  (Tompaon 
r.  Da8hwood,l  1  Q. B.  D. 42,  overruled  on 
other  grounds,  Hebditch  r.  Macilwaine, 
1894, 2  Q.B.  54) ;  (3)  the  fact  that  the 
libel,  though  false,  was  without  reason- 
able grounds  honestly  believed  by  A. 
to  he  true  (Clark  i'.  Molyneux,  3 
Q.B.D.  237)  ;  (4)  the  fact  that  A.'s  in- 
formants as  to  the  libellous  matter 
were  actuated  by  malice  against  B. 
(Hennessy  r.  Wright,  24  Q.B.D.  446  n) ; 
(*5)  the  fact  that  A.  had  previously 
published  statements  about  B.  which, 
though  not  defamatory  on  their  face, 
were  nevertheless  untrue  (Caryll  r. 
Daily  Mail,  90  L.T.  307)  ;  (6)  the  facts 
that  A.,  after  pleading  justification  as 
a  defence  to  an  action  by  B.,  aban- 


Bbow  B.'e  bouA  Sdea  in  publishiDg  the 
hacd-bilt  (Findon  r.Westlake,  U.ftM, 
461.  It  was  objected  that  though  the 
/attol  the  charge  iniKht  be  admissible, 
the  particulaTi  of  it  were  not.  But  it 
was  held  that  these  were  receivable  to 
show  how  far  they  corresponded  with 
the  imputation  in  the  haod-bill  and 
auppoTted  the  inference  of  good  faith  ; 
ep.jHiH, 20iy 


Malieunu  Prosecvtion. — The  ques- 
tioDbeiug  whether  A.  acted  mah'ciously 
in  prosecuting  B.  ; — (1)  an  affidavit 
filed  by  the  Clerk  to  A.'s  solicitor,  and 
used  for  the  purpose  of  preventing 
persons  becoming  bail  for  B.  when  he 
was  arrested,  is  admiesible  aa  showing 
A.'s  matice.  So  (2)  a  letter  to  B.  from 
the  clerk  of  a  judge,  stating  that  the 
latter  euw  no  objection  to  biul  being 
granted,  \e  admisfllble  to  i^how  that  the 
magistrate  in  granting  bail  acted 
thereon,  and  not  on  the  alleged  inter- 
ceMion  of  A.  (Taylor  r.  Willans,  2  B.  ft 
Ad.  S46.  In  neither  cose  was  proof  of 
the  ulerk's  authority  held  necessary). 

In  an  action  for  malicious  prosecu- 
tion, the  <|uealion  being  whether  A. 
acted  hmd  fide  in  giving  B.  into 
cui<lody  ;-  the  fact  that  A.  obtained 
an  opinion  of  counsel  justifying  such 


doned  the  plea  at  the  trial  (Wilsoo  r. 
Robinson.  7  Q.B.  68  ;  so,  in  Upton  r. 
Hume,  41  Am.  SL  Rep.  863,  mere 
failure  to  prove  Kuch  a  plea'waB  held 
no  evidence  of  malice);  or  without 
offering  evidence  thereon  impeached 
B.  'b  credit  in  cross^xami nation  (Wil- 
kinson V.  Graves,  Times,  Nov.  30, 1899, 
per  Ld.  Kusset],  L.C.J.,  who  remarked 
that  audi  conduct  was  brrelevant  un- 
less it  threw  tight  on  A.'a  state  of  mind 
at  the  time  of  writing  the  libel).  In 
an  action  for  fiilse  imp^isonment,how- 
eTe^,  the  fact  of  putting  on  the  record 
B  special  plea  of  felony,  which  was 
abandoned  at  the  trial,  was  admitt«d 
iu  aggravatiou  of  damages  (Warwick  r. 
FDulkes,12M.&W.507). 

In  au  action  for  libel  against  A.  for 
stating  that  B.  had  proved  incompe- 
tent Bs  a  surveyor  in  a  certun  tnms- 
aclion  ; — the  fact  that  B.was  generally 
competent  as  a  surveyor  is  not  admis- 
sible to  prove  A.'s  malice  (Brine  r. 
Banalgetle,  3  Ex.  692). 

A.,  thewifaof  B.,sueaC.  for  a  libel 
whereby  B.'s  affections  were  alienated 
from  A.  After  proof  of  the  libel.  A. 
tenders,  aa  evidence  of  malice  by  C, 
a  letter  sent  by  B.,  but  copied  in  C.'s 
handwriting,  to  A.'a  solicitors,  morkod 
"vnlhimt  pr^vdipe"  in  which  B.  ac- 
cused A.  of  practising  frauds  upon, 
and  Intending  to  poison,  him.  Held 
inadmissible  without  further  proof  of 
authorship  by  C.  (Watt  r.  Watt,  1905, 
A.C.  tl5,  1I7-S  ;  the  contents  of  the 
letteraregiven  in  Times, Oct.  30,1902). 
MalifioHi  Praiecvl'im. — To  prove 
that  A.  acted  maliciously  in  prosecu- 
ting B.: — the  fact  that  the  case  was 
dismissed  by  the  Court  for  want  of 
prosecution,  is  no  evidence  of  malice 
on  A.'s  part  (Furcellr.  Macnamara,9 
East,  361). 

In  an  action  for  malicloua  prose- 
cution,the  question  Ijeing  whether  A., 
in  giving  B,  into  custody  for  stealing 
oysiters,  acted  baia  tide  and  under  the 
reasonable  belief  that  B.  had  in  hia 
posseaaiou  stolen  oysters  ; — a  former 
conviction  againstastranger  for  steal- 
ing oysters  from  the  same  bed,  but 
which  A.  was  not  aware  of  at  the 
time  he  gave  B.  into  custody,  is  inad- 
missible. Aliter  if  he  hod  been  aware 
of  it  (Thomaa  r,  Russell,  9  Kich.  764. 
Pollock,  C.B.,  remarked,  that  the  only 
ground  for  admitting   the  record  as 
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Admusible, 

a  course,  is  admissible  together  with 
the  contents  of  the  opinion  (Ravenga 
r. Mackintosh.2  B.&  C.693.  The  Court 
remarked  that  if  A.  had  obtained 
opinions  both  ways  the  question  of 
lona  fid^  might  have  been  a  nice 
one). 


InadmisdUe, 

evidence  of  bofiajides  was  to  show  the 
impression  which  it  might  have  made 
on  A.'s  mind,  and  not  as  proof  of  the 
fact  of  the  conviction  itself.  For  the 
former  purpose  it  was  perfectly  com- 
petent to  prove  any  communication 
made  to  A.  on  which  he  might  have 
formed  an  opinion.  But  here,  as  he 
never  knew  of  the  conviction,  it  could 
not  have  produced  any  impression  on 
his  mind). 

Murder, — As  to  facts  inadmissible 
to  show  malice  in  a  murder  case,  see 
R.  v.WilPon,  antt^  134. 


CHAPTER  XI. 


SIMILAR  FACTS. 


Inadmissible  to  prove  (1)  the  main  fact,  or  (2)  the  conn^tion 
of  the  parties  therewith.     Exceptions. 

FAfT«  similar  to,  but  not  part  of,  the  main  fact  are  not,  in 
general,  admissible  to  prave  its  existence.  Nor,  when  an  act 
has  been  proved,  to  show  that  a  given  party  did  the  act,  may 
evidence  be  tendered  of  similar  acts  done  either  by  kimst!/', 
with  the  object  of  sliowing  a  diaiwsition,  habit,  or  propensity 
to  commit,  and  a  consequent  probability  of  Ma  having  com- 
mitted, the  act  in  cfuestion,  or  by  others,  tbongh  similarly 
drcumstanced  to  himself,  to  show  that  he  would  be  likely  to 
act  as  they. 

[Makin  v.  A.  G.  of  N.S.W.  1894,  A.O.  D7  ;  R.  r.  Bond,  1 900,  2  K.B. 
88a;  R.r.Oddy,  2  Den.  CJ.C,  205;  Tay.  rb.  317-32(1;  Best,  rs.  .WU- 
510  ;  Ros.  N.P.  k4-H(;  ;  Steph.  ai-ta.  U)-ll  ;  Broom's  Legal  Maxims, 
90M;  Whart.s.2i);  Bnrroivs,  1-1  Am.  L.  Rev.  SSd]. 

Similar  facia  under  the  pi'esent  head  must  be  diatinguiphptl  from 
tho.se  tendered  as  pirta  of  the  transaction  in  iasue  (ante,  44,  fi3-C) ; 
as  also  from  the  converse  ca.ses  of  (Joiirse  of  Business  {ante,  HI)  and 
Chaincter  (poH,  1417),  in  which  only  general  results  but  not  particulai' 
instauceN  are  receivable.  Moreover,  tlie  similar  facta  ndmisMhle 
under  the  next  chapter,  ajier  the  net  bait  been  proved,  to  bhow 
the  state  of  mind  of  tlie  party,  must  not  be  confnsed  with  those 
admisaible  by  exception  to  the  present  rule  to  prove  the  net  itself. 

Similar  acts  under  the  present  rule  are  inadmissible  although 
proved  by  the  admissions  of  the  party  himaeif  (R.  r.  Cole,  pott,  \  40). 
So  dissiviilur  factn  are  inadmissible  to  disprove  the  main  fact,  f.i/., 
skill  on  other  occasions  to  disprove  negligence  (K.  v.  Whitehead, 
pOBl,  140),  or  honesty  to  disprove  fraud  (R.  r.  Mortimer,  ante,  lui) ; 
and  to  rebut  evidene*  of  authority,  the  forgery  of  a  prior  authority 
is  inadmissible  (Prescott  »■.  Flinn,  ante,  81). 


Principle  of  Exduaion. — Such  facte,  though  ufton 
moral  weight,  t.c,  logically  relevant,  are  rejected  as  lega 
OD  grounds  of  convenience,  since  they  tend  to  embarrass  t 
with  collateral  issues,  prejudice  the  parties  with  the 
encourage  attacks  without  notice  (B.  f.  Oddy,2  Den.G.C.  . 
ante,  41). 

The   maxim,  "Sea    inter   alios  aclte  atteri  nocere  non 
frequently  supposed  to  express  the  principle  of  exclusio 
cases  ;  but  this  is  incorrect,  for  similar  transactions  inter  pc    i 
be  equally  inadmissible  in  this  relation  (R.  v.  Fairie,  6  E. 
E,  V.  Cole,  poet,  14(i).     The  principle  nppeors,  indeed,  to    : 
gether  as  a  teat  of  relevancy,  since  an  examination  of  the 
ceding  chapters  will  ehow  that  many  of  the  traosactioni    i 
under  them  are  res  inter  cdios,  while  others  that  are  irrelevj 
inter  partes.     As  to  its  operation  in  other  branches  of  eri    : 
post.  Judgments,  and  Testimony  in   Former  Trials.     M 
Stephen  remarks :  "  The  application  of  the  maxim  to  the  I    . 
dence  is  obscuio,  because  it  dues  not  show  liow  unconnecte 
tious  may  be  supposed  to  bo  relevant  to  each  other.     In    I 
sense  it  also  fails,  because  it   is   not  true  that  a  man  c   i 
afl'Kcted  by  tmnsactioni^  to  which  he  is  not  a  party ;  illust    i 
the  contrary  are  obvious  and  innumerable;  bankruptcy,     i 
indeed  erery  transaction  of  life  would  supply  them  "  (Dig.    j 

llistor;/. — The  miudm,wbicli  was  current  long  before  thee: 
formal  rules  of  evidence,  appeal*  both  in  the  Roman  andCi 
(i{eBt,s.  Dlllj) ;  and  was  invoked,  not  as  an  evidentiary  prin  i 
as  a  plea  in  rejoinder,  as  eai-ly  as  Edwai-d  11.  {^id.  s.  112), 
gate's  Maxims,  160B,  some  fifty  examples  are  also  given ;     i 
too,  are  all  in  the  law  of  real  property.     In  1G89,  Eccleaton 
Curth.  T!),  the  maxim  first  appeal's  as  one  regulative  of  tesl 
well  as  of  the  legal  rights  of  parties,  a  deposition  in  ano 
being  there  objected  to  as  rea  inUr  alios,  but  received  as  an  at  i 
-while  about  the  same  time  Lord  Uardwicke  mentions  the  <  ' 
verdict  having  been  oxclailed  on  this  ground.     The  phrase  I 
however,  appear  at  all  in  (lilbert  ou  Evidence,  17^16  ;  and  ( i 
in  Buller's  .Visi  Priua,  1772,  a.  239.     Down  to  this  time,  I 
application  ,was  limited  to   judgments,  verdicts  and  testi 
former  trials.     It  has  since,  however,  been  intermittently, 
very  successfully,    invoked    sometimes  as   equivalent    to 
but  more  often,  and  chielly  in  the  pretient  connection,  a ' 
divihion  of  relevancy,  in  which  sense  it  was  used   by  Mi 
(sfl.  ;117-'J).     [Burrows,  14  Am.  L.  Eev.  350  ;  Best,  ss.  112 
Uroom's  Legal  Maxims,  LlOx]. 

EXCEPTIONS.— The  admissibility  of  similar  facts  as  pre: 
proof  of  the  fact  in  issue  depends,  not  on  personal,  but  logical 
and  is  mainly  a  question  of  degree,  or  of  our  knowledge  ami 
standing  of  the  causes  of  events,  as  to  which,  in  many  caches, 
gress  of  Ecience  may  change  the  law.     In  proportion  as  the 


diminishes,  we  become  mora  certain  ot'  the  ettects  at  a  causative  foi-ce, 
and  more  ready  to  itdmit  such  evidence  (14  Am.  Law  Rev.  ;)50,  358). 
Even  where  the  personal  element  in  Eibi^ent,  however,  the  presump- 
tion from  Himilai'ity  must  be  sufficiently  cogent  to  outweigh  the  pincti- 
cal  inconveniences  against  which  the  rule  is  aimed  (Metropolitan 
Asylum  U.Hill,  47L.T.20;  A.-G.  v.  Nottingham,  190*,  1  Ch.  07:!). 

Identity. — Where  personal  identity  is  in  issue,  without  necessary 
reference  to  an.  act  done,  it  may,  as  we  have  seen,  be  proved  by 
similarity  of  characteristics  (ante,  11!)) ;  but  where  identity  is  material 
merely  to  show  that  a  party  did  a  given  act,  the  present  rule  coine.s 
into  operation  {Mnkin  v.  A.-G.,  1H'J+,  A.C.  57;  K.  r.  Oddy,  2  Den. 
C.C.265;  Steph.  Art.  11),  Even  here,  however,  certain  esceptiooK 
exist.  Thus,,  a  distinction  must  be  drawn  between  psychological  ten- 
dency and  physical  aptitude,  similar  facts  tihowing  the  latter  bein^; 
sometimen  receivable  where  those  implying  the  former  would  be  ex- 
cluded {ante,  12i.>,  Hi).  Ho  previous  attempts  to  do  an  act  may  be 
received,  where  the  completed  act  might  not  be  (ante,  1 23);  and  similar 
faots  are  sometimes  admitted  to  corroborate  a  witness  though  they 
would  not  be  as  substantive  evidence  of  identity  (R.  v.  Pearce,  po^ 
chap,  xli ;  Folkes  i\  Chadd,  post,  chap.  xxxv,).  To  i^ebut  an  alibi,  also, 
evidence  that  the  accused  was  in  the  vicinity  about  the  time  may  be 
given,  though  it  involves  proof  that  he  was  engaged  in  similar  crioaes 
(R.  V.  Briggs,  ((»^  ;U).  And,  on  the  trial  of  A.,  he  may,  it  seems,  to 
disprove  the  net  charged,  show  that  similar  acts  bad  been  done  by  II., 
though  these  would  not  be  admissible  on  R.'s  trial  to  establish  the 
doing  of  the  act  by  the  latter  (R.  v.  Beck,  ante,  ISfi). 

Syelem  to  'Show  Identiiij. — In  some  jurisdictions  there  seems  a  dLs- 
posil^on  to  admit  similar  crimes  committed  in  pursuance  of  a  common 
scheme,  purpose  or  motive,  not  merely  aa  in  this  country  (1)  to  show 
the  character  of  the  act  chargeiij  i.e.,  when  motive  or  intention  is 
in  issue  {jpo^,  153),  but  also  (2)  to  connect  the  accused  therewith,  i.e., 
when  motive  or  intention  is  relevant  merely  as  a  stop  towai-ds  prov- 
ing identity — such  evidence  being  considered  to  prove  not,  of  course, 
that  the  accused  was  a  bad  man  and  so  likely  to  commit  crime,  but 
that  all  the  crimes,  being  actuated  by  the  same  plan  or  motive,  wei-e 
likely  to  have  been  committed  by  the  same  person.  In  Com.  r. 
Bohinson,  14lj  Muss.  .')71,  this  class  of  facts  is  assimilated  to  "threat.^ 
or  declarations  of  intention,  but  more  especially  to  preparations  For 
the  committal  of  the  crime,"  which,  as  we  have  seen,  are  always 
admitted  to  show  identity  (ante,  19(1).  So  in  People  i:  Zucker,  2(t 
App.Div.  3C;i,  aff'd.  154  N.Y.  HI,  "  Where  one  crime  is  committed 
to  prepare  the  way  for  another,  and  the  commission  of  tlie  second  is 
made  to  depend  upon  the  jierpetnition  of  the  first,  the  two  become 
connected  and  related  transactions,  and  proof  of  the  first  is  relevant 
to  show  the  motive  for  the  second.  It  would  scarcely  be  doubted 
that,  on  a  triiil  for  murder,  it  might  be  shown  that  the  prisoner,  in 
order  to  furnish  himself  with  a  weapon  with  which  to  do  the  killing, 
stole  that  weapon,  and  the  larceny  thus  becomes  part  of  the  prepara- 


tion  for  the  murder."     Id  a  note  on  thk  case  in  11 
189-90,  it  is,  however,  pointed  out  that  though  the 
may  he  committed  with  a,  common  purpoee,  yet  "  this  ] 
the  final  crime  charged,  but  merely  a  fixed  and  conatant 
bide  all,  but  having  an  equal  influence  on  each."    So,  in      ) 
poisoning  caae  io  New  Zealand,  the  Court,  while  reje> 
a  subsequent  poisoning,  on  other  grounds,  i-emarked, 
disposed  to  deny  the  general  propoBition  that  a  ser 
occurrences,  manifestly  not  accidental,  conjoined  with      i 
^ency  in  one  or  more,  may  Bometimee  oonstitute  grounc 
tiiat  he  is  the  caumj  of  all "  (R.  v.  Hall,  d  N.Z.L.B.  (<     i 
See  also  Wigmore,  Bv.,  a.  304,  to  the  same  effect.   No  Ei 
goneto  this  length, although  when  the  similar  crimes  are     I 
same  objective  transaction  they  may  of  course  come  in  o    I 
(anf0,4 4,58-5  ;  Roupell  o.HawB,  55].  In  a  note,  however, 
of  Wills,  Circ.  Ev.,  p.  63,  Mr.  Justice  Wilk  considers  sii    ! 
to  be  admissible  not  only  ( 1 )  when  part  of  the  same  trant    ; 
in  rebuttal  of  accident,  mistake  and  the  like,  but  also  (: 
relevant  to  make  out  any  step  in  the  proof  of  the  offei    i 
This  would  seem  to  sanction  a  greater  laxity  than  has  '.   I 
permitted. 

Insanity. — On  quodtions  of   insanity,  the  conditioi 
disease  are  sufficiently  determined  to  justify  the  recepti    ' 
facts  and  conduct  by  the  same  or  other  parties  in  proof    i 
fact  (Tiiy.  8.  337  ;  Pope  on  Lunacy,  3112).     In  crimit   I 
question  of  insanity  usually  iirisa>i  to  f^liow  the  qiiali    ' 

I  proved  fUiunde ;  but  it  may  also  iirLse  on  tbe  i^uetition  of    I 

connection  therewith  (R.  p.  Devereus,  post,  147). 
Adultery.— Although  the  specifit!  acts  which  the  pet.  ; 
Ion  for  relief  must  be  alleged  in  the  petition,  yet  simi  i 
previous   and  subsequent  thei'eto  between  the  responi  : 
k  respondent  (Cantellou.  Cantello.Times,  Feb.  1,  IHOfi;  "W 

f  19110,  P  f)3),  though  not  between  the  former  and  a  strai  ; 

».  Pollard,  Times,  Mar.  2G.  1!)U4),  may  be  proved,  as 
evidence  of  the  acts  charged.     As  to  questions  to  the  [  i 
selves,  see  posl,  11)!', 

Agency.  Partnership, — So  to  prove  agency,  repeated  i 
done  by  the  agent  and  adopted  by  the  principal  are  admi  . 
r.  Albion  Co.,  ante,  HI ;  R.  v.  Mean,  niiie,  5.') ;  Steph.  ml , 
fac^,  however,  that  on  other  oecasionH  when  he  pui'poi  : 
authority,  he  had  none,  is  not  admiasibje  (Prescott  v.  Fl  i 
1 II) ;  am)  the  present  pnnciple  does  not  apply  to  proof  of 
(Kennedyr.  Itodson,  1S95, 1  Ch.  334,  C.A.) 

Acts  dons  as  to  parts  of  the  same  whole. — Similar  nc ; 
reference  to  diflerent  parts  of  a  corainon  whole  are  eon 
misKible  to  prove  tlio  act  in  qucstiou,  although  all  the  ; 
pai-t«  of  the  same  transaction  (Holcomlie  v.  Kewsoii,  2  (. 
8penceley  i".  De  Willott.  7  East  lOH;  Griffits  r.  Payne,  11 
Re  Foley,  25  L.T.0.8.  31 1 ;  cp.  inf.  Title). 
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Title.  Acts  done  at  same  or  other  places. — On  que&tions  of  title, 
not  only  are  repeated  acts  of  ownership  with  respect  to  the  sayne 
property  receivable  (Woodward  v.  Buchanan,  L.R.  5  Q.B.  285;  cp.arUe^ 
94)  ;  but  sometimes  even  acts  done  with  respect  to  other  places  con- 
nected with  the  loctis  in  quo  by  "  such  a  common  character  of  locality 
as  to  give  rise  to  the  inference  that  the  owner  of  one  is  likely  to  be 
the  owner  of  the  other  "  (Jones  v.  Williams,  2  M.  (fe  W.  326,  per 
Parke,  B.).  This  principle  has  been  applied  to  the  case  of  common 
or  waste  lands  in  a  manor  (Doe  i;.Kemp,  2  Bing.  N.C.  102,  where  the 
acts  of  ownership  were  done  upon  the  surface  of  the  land  ;  Taylor  v. 
Parry,  1  M.ck  G.  604,  where  the  acts  were  the  working  of  a  mine 
under  the  same  waste ;  and  see  Wild  v.  Holt,  9  M.  <k  W.  672) ;  roads 
(R.  V.  Bright6ide,18  Q.B.933);  rivers  (Neill  v,  Devonshire,  8  App.  Cas. 
135  ;  Lord  Advocates.  Blantyre,  4  App.  Cas.  770, 791) ;  inland  lakes 
(Bristowt;.  Cormican,  3  App.  Cas.  641,  670);  woods  and  continuous 
hedges  (Jones  v,  Williams,  sup. ;  Stanley  v.  White,  1 4  East,  382)  ; 
and  mountain  ridges  (Brisco  v,  Lomax,  8  Ad.  &,  £.  198).  On  the 
other  hand,  it  has  been  held  not  applicable  to  other  properties  on  the 
banks  of  the  same  canal,  unless  such  properties  were  shown  to  have 
belonged  to  the  same  person ;  since  the  proprietors  of  the  canal  may 
have  bought  the  freehold  in  one  place  and  not  in  another,  and  being 
unnecessary,  there  was  no  ground  for  presuming  such  pui^chases  in 
any  case  (HoUis  v.  Goldfinch,  I  M.  &  C.  205 ;  Tyrwhitt  v.  Wynne,  2  B. 
&  Aid.  554).  Nor  are  acts  of  ownership  by  either  party  outside  a  dis- 
puted boundary  evidence  of  title  to  the  lands  within  it  (Clark  v. 
Elphinstone,  6  App.  Cas.  164).  [Tay.  ss.  823-325;  Ros.  N.P.  85-86, 
931-934.] 

Manorial  and  Trade  Oustoms. — Although  the  customs  of  one  manor 
are  not,  in  general,  proof  of  the  customs  of  any  other,  even  though 
both  manors  lie  within  the  same  parish  or  leet,  and  one  was  a  subin- 
feudation of  the  other  and  pays  chief  rent  to  it,  since,  if  separated 
before  the  time  of  legal  memory^  each  may  have  had  immemorial 
customs  peculiar  to  itself  (Anglesey  v.Hatherton,  10  M.&W.218);  yet, 
if  it  can  be  proved  that  one  manor  was  derived  from  the  other  after 
the  year  1189,  or  that  the  customs  in  each  are  identical  (t^.),  or  that 
the  custom  in  question  is  merely  a  particular  incident  of  some  more 
general  custom  or  tenure,  common  to  both,  as  Borough -English, 
Gavelkind,  or  tenant-right  (Stanleys.  White,  14  East,  338 ;  R.  v.  Ellis, 
1  M.  k  S.  p.  662),  such  customs  will  then  become  reciprocally  admis- 
sible. On  the  same  principle^  rights  in  different  honours  of  the  same 
duchy  (Jewison  v.  Dyson,  9  M.  &,  W.  540),  different  estates  in  the  same 
manor  (Doet^.  Sisson,  12  East,  62),  or  different  fai*ms  in  the  same 
township  (Blundell  v.  Howard,  1  M.  <$:  S.  292),  have  been  held  admis- 
sible.    [Tay.  ss.  320-322  ;  Ros.  N.  P.  85-86.] 

So,  to  prove  the  custom  of  a  given  trade,  customs  of  the  same  trade 
in  other  localities  (Noble  v.  Kennoway,  2 1)oug.510  ;  Plaice  v,  Allcock, 
4  F.  &  F.  1074),  or  even  of  aiialogous  trades  (Fleet  v,  Murton,  L.R.  7 
Q.  B.  126),  are  receivable. 


Oondnct  and  Propensitiss  of  Animals. — When  the  doii 
are  in  question,  it  is  admissible  to  prove,  not  only  the  p 
the  species  or  of  the  particul&r  animal,  but  the  doingi         > 
animal  on  other  oocasions  (Osborne  v.  Chocqueel,  1896, 
po«i,167, 172),or  even  those  of  ojAeranimakof  the  same  s[        i 
«.  E.  &  M.  Ry.,  22  Q.B.D.  391). 

"  The  habit  of  an  animal  is  in  the  nature  of  a  contii 
be  shown  by  proof  of  successive  acts  of  a  similar  kii 
Rowley,  90  Mass.  51,  56  ;  Broderick  v.  Higginson,  189 ; 
Though,  however,  a  propensity  to  bite  animals  of  one  s  i 
dfince  of  fl.  propenKity  to  bite  thope  of  another  (Quin  v.  i 
JL..T,R  10:i),  it  ia  no  evidence  of  its  propensity  to  bite  hi 
nor  vica  verad  {Osborne  v.  Chocqiieel,  sup.;  Hartley  v.  Harr 
Aid.  63U), 

The  owner  o!  u  wild  animal,  not  shown  to  be  harmless  ) 
domestication  (Filburne.  People's  Palace,  25Q.B.D.  258),  (  I 
of  a  dog  in  proceedings  for  injuries  done  by  it  to  cattle,  shi 
(The  Dogs  Act,  1906.  s.  1),  is  liable  for  its  acts,  without  i  : 
of  the  animal's  raiachievoua  propensities,  or  the  owner's  i 
thereof.  In  the  cose  of  domestic  animals,  including  dogH 
IngH  other  than  the  above,  proof  of  both  these  facts  must  I 
order  to  render  the  owner  liable  (IioB.N.P.74a-7.'jU).  Aa  '■ 
of  scienter,  see  tnUe,  79,  I  ;-!4. 

Action  of  Fhysic&l  and  Mechanical  Agencies.— The  c     i 
physical,  natural,  or  uiechanicHl  agencies  may,  in  like  i     i 
inferred  from  their  action,  under  similar  conditions,  at  i     i 
and  places ;  while,  if  the  similarity  of  conditions  is  not      I 
eHtablished,  the  evidence  will  be  rejecteil  (Folkesr.  Chnd 
l.")?  ;  Hawks r. Oharleniont,  10  Mass.  110  ;  Metropolitan  . 
trill,  47  L.T,  29  ;  A.-(!.  t:  Nottingham,  1904,  1  Ch.  (17.'i; 
working  accuracy  of  scientific  instruments,  e.ff.,  watches  (    [ 
Brice,  lis  T.L.R.  42-1 ;  Pluncq  v.  Marka,  94  L.T.  577),  thet 
aneroids,  [lednmeters,  iind  the  like  (Tay.  s.  18.^)  may  be  i    i 
and  under  the  Public  Health  Act,  lt<75,6.  20,  and  other  st 
register  of  ft  gas  or  water  meter  is  pfiviA/acie  evidence  of  th    i 
consumed  {id.  ;  Uoik  Gas  Co.  v.  Bible,  Jil  Ir.  L.T.Jo.  477). 

Condition  or  Character  of  Places  and  Things.  -The  coi  I 
character  of  a  place  or  thing  may  sometimes  be  proved  by  s, 
condition  orchanicterat  other  times.  Thns  in  actions  of  n  ; 
to  show  that  a  particular  spot  was  dangerous,  previoua  i 
thereat  may  be  pi-oved  (Moore  d.  Ransome,  14  T.L.B..  4: 
Browni-.E.itM.Kv,22Q.B.D..'}91;po«(,167).  Soastothe  : 
of  ;i  ship  (Ajum  r.Union  fns.  Co.,  1901,  A.C.  :162).     Cp.  a.t  : 

Market  Value.— Tn  proof  of  market  value,  r.ij.,  on  n  ; 
(■otnjfeusiLtioit  questions,  similar  facts  are  admissible  in  chi  < 
Wright  f.Sculcoates,  19UU,A.C.  l.'iO).  Usually,  however,  such 
comes  in  on  cross-examination  to  test  the  opinions  of  expe  : 

chap.  XJOO'.). 
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EXAMPLES. 


Admisstble, 


Inadmissible. 


Insanity. — A.  is  charged  with  the 
murder  of  B. — defence,  insanity.  Evi- 
dence that  A.  exhibited  symptoms 
of  insanity  prior  and  subsequent  to 
the  time  in  question,  and  that  his  an- 
cestors and  collaterals  had  been  in- 
sane, is  admissible  (R.  v.  Cason, 
Times,  Nov.  25,  1905). 

A.  is  charged  with  the  murder  of 
B.,  his  child ;  his  defence  being  sud- 
den mania.  Evidence  of  a  voluntary 
confession  by  A.  as  to  how  he  killed 
C,  another  child,  was  received  in  re- 
buttal to  show  A.'s  state  of  mind 
(R.  V,  Wells,  123  Sees.  Pap.  C.C.C.  p. 
1203,  per  Cbllins,  J.). 


Adultery. — A.  petitions  for  divorce 
from  B.,  his  wife,  on  the  ground  of 
her  adultery  with  C.  ; — evidence  of 
(1)  ante-nuptial  incontinence  by  B. 
with  C.  (Cantello  v,  Cantello,  Times, 
Feb.  1, 1896 ;  King  v.  King,  id.  Jan.  26, 
1901  ;  Weatherley  v.  Weatherley,  1 
Spinks,  193) ;  and  (2)  of  post-nuptial 
acts  both  prior  (Harris  v,  Harris,  27 
L.T.  428  ;  Howard  v.  Howard,  Times, 
July  14,  1904)  and  subsequent  (Wales 
V.  Wales,  1900,  P.  63;  Boddy  r. 
Boddy,  30  L.J.  P.  &  M.  23)  to  those 
charged, — is  relevant  to  prove  the  acts 
alleged  in  the  petition.  Such  evidence 
is  also  receivable  to  corroborate  the 
testimony  of  witnesses  (Cole  v.  Man- 
ning, post,  chap,  xli.;  Com.  v.  Mer- 
riam,  31  Mass.  618). 


Contracts, — See  Holcombe  v.  Hewson 
and  HoUingham  v.  Head,  infra,  147-8. 

Negligence. — A.  is  charged  with 
negligently  performing  a  surgical 
operation.  Evidence  that  in  other 
similar  cases  A.  had  been  negligent 
or  skilful  is  inadmissible  (R.  v.  White- 
head, 3  C.  &  K.  202.  It  was  pointed 
out  that  such  evidence  had  been  re- 
ceived by  Lord  EUenborough  in  R. 
V.  Williamson,  2  a  &  P.  635 ;  but 
Maule,  J.,  explained  that  there  the 
witnesses  were  asked  generally  their 
opinions  causa  scieniice).  So,  where 
A.,  an  engine-driver,  is  charged  with 
causing  an  accident  by  negligence, 
evidence  that  he  was  a  careless  driver 
is  not  admissible  (Brown  v.  E.  &  M. 
Ry.,  22  Q.B.D.  391,  393,  per  Stephen, 
J. ;   R.  V.  Peel,  post,  165). 

Adultery. — A.  petitions  for  divorce 
B.,  from  her  husoand,  on  the  ground 
inter  alia  of  his  adultery  with  C.  Evi- 
dence that  B.  had  committed  adultery 
with  D.  and  was  a  man  of  habitually  im- 
moral habits,  is  inadmissible  (Pollard 
V,  Pollard,  Times,  Mar.  26,  1904,  per 
Jeune,  P.  Aliter  as  a£fecting  B.*8 
credit ;  though  see  post,  199). 

Crime. — A.  is  charged  with  com- 
mitting an  unnatural  o£fence  with  B. 
An  admission  by  A.  that  he  had  com- 
mitted the  same  o£fence  with  C.  on 
another  occasion,  and  had  a  tendency 
to  such  practices,  is  not  receivable. 
[R.  V,  Cole,  1810,  by  all  the  judgee, 
MS.  cited  1  PhUl.  &  Am.  £v.,  10th 
ed.,  508 ;  Viney  v.  Barss,  post,  148  ; 
R.  V.  Fairie,  post,  151  ;  in  Makin  r. 
A.-G.,  1894,  A.C..  p.  65,  Herschell, 
L.C.,  stated  :  "  It  is  not  competent 
to  adduce  evidence  tending  to  show 
that  the  accused  had  been  guilty  of 
criminal  acts  other  than  those  covered 
by  the  indictment  for  the  purpose  of 
leading  to  the  conclusion  that  the 
accused  is  a  person  likely,  from  his 
criminal  conduct  or  character,  to 
have  committed  theo£fence  charged."] 

Similar  acts,  civil  or  criminal^  by  third 
persons. — A.,  a  tradesman,  sues  B  for 
goods  sold.  Defence  that  credit  was 
given  to  C.  (B.*s  father-in-law) ; — evi- 
dence that  other  tradesmen  had  given 
credit  to  C.  held  inadmissible  (Smith  v. 
WUkins,  6  C.  &;  P.   180).    So,  in  a 
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Agency. — The  question  being  whe- 
ther B.,  in  fraudulently  obtaining  a 
certain  premium  from  C,  acted  as 
agent  to  A.,  an  insurance  company ; 
— the  fact  that  B.  obtained  similar 
premiums  from  D.,  E.  &  F.  to  A/s 
knowledge  and  for  A.'b  benefit,  held 
admissible  (Blake  v.  Albion  Society, 
ante,  81 ;  cp,  R.  v.  Mean,  ante,  55 ; 
and  Woodward  v.  Buchanan,  infra. 
Title). 


Acts  done  as  to  parts  of  same  whole. 
— The  question  being  whether  A.,  a 
brewer,  sold  good  beer  to  B.,  a  pub- 
lican ; — the  tact  that  A.  sold  good  or 
bad  beer  to  other  publicans  is  admis- 
sible if  it  be  shown  that  all  the  beer 
was  of  the  same  browing  (Steph.  art. 
10,  iUus.  h). 

The  question  beine  whether  an 
interlineation  in  a  will  had  been  made 
before  its  execution  ; — evidence  that 
another  interlineation  in  the  same 
will  had  been  so  made  is  relevant  {Re 
Foley,  25  L.T.O.S.  311 ;  post,  chape, 
zxriii.  and  xlii.). 

The  question  beins  whether  A. 
made  a  contract  with  B.  subject  to  a 
certain  qualification  ; — the  fact  that 
he  made  contracts  with  other  persons 


Inadmissible, 

libel  case,  the  fact  that  the  defendant's 
informants  were  actuated  by  malice 
is  not  evidence  of  the  defendant's 
malice  {post,  137). 

A.  is  charged  with  the  murder  of 
B.  Defence  that  B.  committed  sui- 
cide. A  letter  by  B.,  shortly  before 
her  death,  showing  her  unhinged 
mental  state,  and  the  fact  that  C, 
her  brother,  had  attempted  to  commit 
suicide,  held  inadmissible  (R.  v. 
Devereux,  Times,  July  28,  1905). 

Agency. — A.  sues  B.  on  a  bill  of  ex- 
change, indorsed  to  A.  in  B.*s*name 
by  C.  To  disprove  C.*s  authority  to 
indorse,  B.  tenders  evidence  that  C. 
had  on  two  previous  occasions  forged 
letters  from  B.  to  other  persons  stating 
that  C.  had  B.'s  authority  to  indorse 
bills.  Held  inadmissible  (Presoott  v. 
Flinn,  9  Bing.  19 ;  ante,  81 ;  cp.  R. 
v.  Holt,  post,  162). 

Partnership. — The  question  being 
whether  A.  and  B.  bought  a  certain 
property  as  partners ; — the  fact  that 
they  bought  a  number  of  other  pro- 
perties as  partners  is  irrelevant  [Ken- 
nedy V.  Dodson,  1895,  1  Ch.  334,  C.A. 
Such  questions  would  be  admissible 
on  cross-examination — (1)  if  either 
party  denied  the  partnership  in  ques- 
tion, not  to  prove  what  the  transac- 
tion had  been,  but  to  show  that  his 
evidence  as  to  it  was  not  to  be  credited 
on  account  of  his  admissions  with 
regard  to  the  other  purchases  {per 
Herschell,  L.C.);  (2)  if  either  party 
denied  that  he  had  ever  been  in  part- 
nership with  the  other  {per  Lopes, 
L.J.),  see  post,  chap.  xli.]. 

Aris  done  as  to  parts  of  same  whole. 
— The  question  being  whether  A.,  a 
brewer,  sold  good  beer  to  B.,  a  pub* 
lican ; — the  fact  that  A.  sold  good  or 
bad  beer  to  other  publicans  is  inad- 
missible (Holcombe  v,  Hewson,  2 
Gamp.  391  ;  Manchester  Brewery  v. 
Coombs,  ante,  59). 


The  question  being  whether  A. 
made  a  contract  with  B.  subject  to 
a  certain  qualification ; — the  fact 
that   A.   had  made   contracts   with 


148 


THE  LAW  OF  EVIDENCE. 


[BOOK   II. 


Admissible. 

subject  to  the  same  qualificatioii  is 
admissible  if  A.  testifies  that  he  made 
the  same  contract  with  all  (Spenceley 
V.  De  Waiott,  7  East,  108).  So,  to 
show  the  termis  on  which  A.  let  land 
to  B.,  the  terms  on  which  he  let  land 
to  other  tenants  may  be  admissible, 
if  all  the  lands  are  subject  to  the  same 
custom  {see  inf. ;  and  cp.  Doe  v.  Sisson, 
12  East,  62,  63). 

The  question  being  whether  A.  had 
forged  B.'8  signature  to  a  bill  of  ex- 
change ; — the  fact  that  he  had  forged 
B.*s  Signature  to  other  bills  forming 
parts  of  the  same  collection  is  re- 
ceivable (Griffits  V.  Payne,  11  A.  &  £. 
131  ;  cp.  Roupell  v.  Haws,  arUey  55, 
where  all  the  forgeries  were  part  ojf 
the  same  transaction). 


Title,  Acts  at  same  or  other  ^daces. 
— In  an  action  by  A.  against  JB.  for 
work  done  to  certain  houses  on  the 
orders  of  C. ; — it  is  admissible,  in 
order  to  prove  that  B.  is  the  owner 
of  the  houses  and  the  real  principal, 
to  show  that  other  persons  had  (al- 
though unknown  to  A.)  received 
orders  from  B.  for  work  done  to  the 
same  houses  (Woodward  v  Buchanan, 
L.R.  5  Q.B.  285.  AUter  as  to  orders 
for  work  done  at  other  houses). 

The  question  being  whether  a  slip 
of  waste  land,  lying  between  a  high- 
way and  the  enclosed  lands  of  A., 
belonged  to  him  or  to  B.,  the  lord  of 
the  manor ; — acts  of  ownership  by  B. 
on  other  parts  of  the  waste,  on  either 
side  of  the  sam^  road  and  between  it 
and  the  inclosures  of  other  persons, 
although  at  a  distance  of  two 
miles  from  the  spot  in  dispute, 
and  although  the  continuity  of  the 
waste  was  mterrupted  by  houses  at 
the  sides  of  the  road,  are  admissible  in 
B.'s  favour  (Doe  v.  Kemp,  2  Bing. 
N.C.  102  ;  Dendjr  v.  Simpson,  18  C.B. 
831).  Working  m  one  part  of  a  mine 
is  evidence  of  possession  of  the  whole 
(Wild  V.  Holt,  9  M.  &  W.  672) ;  and 
workine  under  one  part  of  a  demised 
tract  oi  land  is  evidence  of  the  posses- 


Inadmissible. 

other  persons  subject  to  the  same 
qualification  is  inadmissible  (HoUing- 
ham  V.  Head,  4  C.B.N.S.  388).  So, 
to  show  the  terms  on  which  A.  let 
land  to  B.,  the  terms  on  which  A. 
let  land  to  other  tenants  are  not 
receivable  (Carter  v.  Pryke,  Peake, 
95.) 


The  question  being  whether  A.  had 
forged  B.*s  signature  to  a  bill  of  ex- 
change ; — the  fact  that  he  had  forged 
B.'s  signature  to  other  bills  is  not  re- 
ceivable (Viney  v.  Barss,  1  Esp.  293). 

A.  sues  B.  for  libel.  In  mitigation 
B.  alleges  the  publication  by  A.  of 
newspapers  and  Dooks  reflecting  on  B. 
Evidence  that  a  copy  of  one  of  such 
newspapers  had  been  printed  and  de- 
posited  at  the  Stamp  Office  held  not 
admissible  to  prove  that  other  copies 
of  the  same  issue  had  been  printed 
and  published  to  the  world  so  as  to 
come  to  B.'s  knowledge  (Watts  v. 
Eraser,  7  A.  &  £.  223 ;  cp.  Prescott 
V.  Flinn,  sup). 

Tide.  Ads  at  same  or  other  places, 
— The  question  being  whether  a  slip 
of  waste  land,  bordering  a  certain 
road,  belonged  to  A.,  the  owner  of 
the  adjacent  land,  or  to  B.,  the  lord 
of  the  manor ; — acts  of  ownership  by 
B.  over  other  parcels  of  waste  land 
merely  shown  to  border  other  roads  in 
the  same  manner,  held  inadmissible 
(Doe  V.  Kemp,  2  Bing.  N.C  102). 

The  quebtion  beins  whether  the 
tenants  of  a  manor  nad  a  right  of 
pasture  over  land  A.  in  the  manor ; — 
evidence  that  they  had  such  right 
over  land  B.  in  the  same  manor  was 
rejected  on  proof:  (1)  That  the  two 
parcels  of  land  were  physically  dis- 
tinct, being  separatea  by  a  deep 
creek ;  (2)  That  there  was  no  iden- 
tity of  character  or  predicament  be- 
tween them — one  beins  natural  soil, 
covered  with  grass ;  the  other  arti- 
ficial land,  apparently  reclaimed  from 
the  foreshore,  dotted  with  sheds,  and 
sparsely  sown  with  herbage  ;  (3)  That 
there  was  no  similarity  in  the  rights 
exercised  over  both, — the  tenants 
having  habitually  depastured  their 
sheep  in  one,  while  in  the  other  there 
had  been  only  occasional  pasturings 
so  trivial  as  to  partake  of  the  nature 
of  trespasses  rather  than  of  the  exer- 
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ftion  of  the  mines  under  a  different 
part  (Taylor  v.  Parry,  1  M.  &  G.  604)- 
So,  to  prove  that  A.  owned  the  whole 
of  the  bed  of  a  river  between  hi?  lands 
and  B.'b ; — acts  of  ownership  by  him 
on  the  bed,  banks,  and  fences  of  the 
river  on  B.'s  side,  but  below  the 
latter*8  land,  are  admissible  (Jones 
V.  Williams,  2  M.  &  W.  331 ;  Neill  v, 
Duke  of  Devonshire,  8App.  Cas.  136; 
and  see  as  to  acts  on  the  foreshore  of  a 
navigable  tidal  river.  Lord  Advocate 
V.  Blantyre,  4  App.  Cas.  770,  791). 

To  prove  that  a  certain  mountain 
ridge  formed  the  boundary  between 
manor  A.  and  manor  B.  ; — the  fact 
that  the  same  ridge  formed  the  boun- 
dary between  manor  A.  and  manors 
C.  and  D.  is  admissible,  since  being  a 
naiural  boundary,  equally  suitable  to 
both  cases,  it  was  unlikely  to  have  been 
varied  (Brisco  v.  Lomax,8  Ad.&  £.  198). 

The  question  being  whether  the 
tenants  of  a  manor  were  entitled  to 
certain  mineral  rights  ; — evidence 
that  the  tenants  of  other  detached 
manors  were  entitled  to  the  same 
rights  was  admitted  on  proof  that  all 
the  manors  belonged  to  a  group  called 
**  assessionable  manors,  forming 
part  of  the  possessions  of  an  ancient 
earldom  ana  duchy,  and  that  their 
tenants  answered  the  same  desorip* 
tion  and  held  their  tenements  on 
similar  terms  (Rowe  v.  Brenton,  8 
B.  &  C.  737,  768). 

The  question  being  whether  the 
Crown  had  the  right  of  appointing  a 
coroner  within  the  honour  of  Ponte- 
fract,  in  the  Duchy  of  Lancaster ; — 
evidence  of  its  appointment  of  coro- 
ners, and  of  theur  acting  in  other 
parts  of  the  duchy  without  the  honour 
of  Pontefract  is  admissible  (Jewison 
V.  Dyson,  9  M.  &  W.  640). 

In  an  action  for  tithes  the  question 
being  whether  a  certain  payment  was 
'a  farm  modus ;  evidence  of  similar 
payments  by  other  farms  in  the  same 
township  is  admissible  to  disprove 
such  modus  (Blundell  v.  Howard,  1 
M.  &  S.  292). 

Cusiom, — The  question  being  whe- 
tiier  a  certain  custom  prevailed  in  the 
cod-fisheries  of  Newfoundland  ; — the 
fact  that  the  same  custom  prevailed  in 
the  cod-fisheries  of  Labrador  is  ad- 
missible (Noble  V,  Kennoway,  2  Doug. 
510).    So,  to  prove^a  custom  of  the 


Inadmissible, 

else  of  a  right  (Scrutton  v.  Stone,  10 
T.L.R.  167,  per  Lopes,  L.J.). 
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bleaching  trade  at  Loughboro',  evi- 
dence that  the  same  custom  existed 
in  the  bleaching  trade  at  Nottingham, 
fourteen  miles  distant,  may  be  re- 
ceived (Plaice  V,  Allcock,  4  F.  &  F. 
1074).  And  a  custom  of  the  fruit 
trade  in  London  may  be  proved  by  a 
similar  custom  in  the  colonial  trade 
(Fleet  V.  Murton,  L.R.  7  Q.B.  126). 

AnimaU. — A.  sues  a  railway  com- 
pany for  injury  caused  by  his  horse 
shying  at  an  obstruction  on  the  road. 
To  prove  (1)  that  the  obstruction  was 
likely  to  cause  horses  to  shy  ;  and  (2) 
that  A.*s  horse  shied  thereat  (which 
was  denied) ; — evidence  that  other 
horses  had  shied  at  the  obstruction 
held  admissible  (Brown  v.  E.  &  M. 
Ry.,  22  Q.B.D.  391). 

A.  sues  B.  for  injury  to  his  horse 
from  defects  in  a  road.  Defence,  that 
the  injury  was  caused  by  the  horse 
being  unsafe  and  a  shyer  ; — evidence 
that  he  had  been  restive  and  un- 
manageable on  previous  and  subse- 
quent occasions  held  admissible  to 
show  that  he  was  so  at  the  time  in 
question  (Todd  v.  Rowley,  8  Allen, 
51 ;  Kennon  v.  Gilmer,  131  U.S.  22). 

The  question  being  whether  A.'s 
dog  killed  certain  sheep  belonging  to 
B.  ; — the  fact  that  the  same  dog  nad 
been  seen  to  kill  one  of  B.*s  sheep  on 
a  mountain  on  a  Saturday  morning, 
and  that  other  sheep  of  B.'s  were 
found  dead  on  the  same  mountain  in 
the  evening,  held  admissible  (Lewis  v. 
Jones,  49  J.P.  198). 

Physical  or  mechanical  agents. — The 
question  being  whether  A.  murdered 
B.  by  poison ; — proof  that  C.  and  D., 
to  both  of  whom  A.  had  access,  had 
(the  one  previously  and  the  other 
subsequently  to  B.'s  death)  died  from 
the  same  poison,  is  admissible  to  show 
that  B.*8  death  was  caused  by  that 
poison  (R.  V.  Geering,  18  L.J.M.C. 
215 ;  R.  V.  Flannagan,  15  Cox,  403  ; 
cp,  post,  161 ;  as  to  similar  deaths  to 
show  symptoms  in  corroboration  of  the 
opinions  of  experts,  see  post.  Examples 
to  chap.  XXXV ;  as  to  the  action  of 
explosives,  see  ante,  66;  and  of  oil- 
caxe  on  cattle,  Brougham  v.  Pattinson, 
Times.  May  18,  1901). 


Inadmissible. 


Animals,  —  The  question  being 
whether  A.'8  dog  had  a  propensity  to 
bite  btrangers; — evidence  that  (1)  it 
barked  at  strangers  (Sanders  t>. 
Wanj?h,  C.A.,  Times,  April  10,  1897)  ; 
or  (2)  had  a  propensity  to  bite  animals 
(Osborne  v.  Chocqueel,  1896,  2  Q.B. 
109),  is  irrelevant. 


Physical  or  mechanical  agents, — 
The  question  being  whether  A. 
murdered  B.  by  poison ; — proof  that 
C.    and    D.,    to   whom    A.    was   not 

S'oved  to  have  had  acceM,  had  both 
ed  from  the  same  poison,  \b  not  ad- 
missible to  show  that  B.'s  death  was 
caused  by  that  poison  (R.  v,  Flanna- 
gan, opposite).  Nor,  though  A.*8 
access  to  C.  and  D.  was  proved,  are 
their  deaths  admisuble  to  show  that 
A.  administered  the  poison  to  B.  (R. 
V.  Geering,  opposite ;  Makin  v.  A.-G., 
1894,  A.C.  57).  Though  these  cases 
do  not  in  terms  exclude  the  evidence, 
yet,  as  was  pointed  out  in  R.  «.  Hall, 
5  N.Z.L.R.  (C.A).,  p.  106,  all  the  cases 
disavow  its  adnussibility  for  this 
purpose. 

The  question  being  whether  A. 
committed  a  common  law  nuisance 
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The   question   being   whether   A.*8 
land    was    injured    by    noxious    dis- 
charges from  B.'b  works  ; — proof  that 
B.'s  works  had,  or  had  not,  injuriously 
affected  neighbouring  lands  similarly 
situated  to  A.'s  is  admissible  (Tennant 
V.   Hamilton,  7  C.   &   F.    122).     So, 
where  B.*8  defence  was  that  the  injury 
was    due    not  to  his  works,  but  to 
local  causes,  evidence  that  the  same 
effects  were  found  in  the  vicinity  of 
B.*s  works  at  other  places,  where  such 
local  causes  did  not  exist,  is  admis- 
sible (R.  V.  Fairie,  8  E.  &  B.  486, 488). 
The  question  being  whether  a  small- 
pox hospital,  managed  by  a  certain 
Corporation,  had  communicated  dis- 
ease   to  residents  in  the  neighbour- 
hood ; — evidence  that  other  small-pox 
hospitals,  not  managed  by  the  Cor- 
poration, had,  or  had  not,  communi- 
cated  disease   to   residents   in   their 
respective  neighbourhoods  is  admis- 
sible, and  of  more  or  less  weight  ac- 
cording aa   the  management  of  the 
others  is,  or  is  not»  snown  to  have 
been  similar  to  that  of  the  Corporation 
(Metropolitan  Asylums  District  v.  Hill, 
47  Lil^  29.  H.L.      For  other  cases  in 
which  such  evidence  has  been  received 
see  A.-G.  v.  Nottingham,  1004,  1  Ch. 
673;    in  that  case  Farwell,  J.,  con- 
sidered its  admission  wrong,  as  raising 
side  issues  the  decision  of  which  neces- 
fcarily  prejudiced  absent  parties). 

The  qqestion  beinff  whether  A.*8 
premises  were  ignitea  by  sparks  es- 
caping from  a  railway  engine ; — 
proof  that  (1)  the  same  engine,  and 
(2)  other  engines  of  similar  construc- 
tion, belongmg  to  the  same  company, 
had  previously  caused  fires  along  the 
same  line  is  admissible  (Aldridge  v. 
G.W.Ry.,  3  M.  ft  Gr.  522;  Piggott  v. 
E.C.  Ry.,  3  C.B.  229;  see  RaUway 
Fires  Act,  1906,  and  41  L.Jo.  15). 
To^provethe  speed  of  a  motor-car ; 


Inadmissible, 

in  1856  in  manufacturing  animal 
charcoal ; — evidence  that  A.  was  con- 
victed of  a  statutory  nuisance  at  the 
same  place  and  in  the  course  of  the 
same  trade  in  1855,  and  that  the  trade 
was  carried  on  in  the  same  manner 
at  both  times,  held  inadmissible  (R. 
V.  Fairie,  8  £.  &  B.  486.  So,  also, 
by  a  majority  of  the  Court,  if  the  two 
offences  had  been  precisely  similar, 
disapproving  R.  v.  Neville,  1  Peake, 
N.P.  o.  91,  contra). 

The  question  being  whether  an 
obstruction  to  a  harboiu:  was  caused 
by  the  erection  of  a  sea-wall  in  its 
vicinity ; — evidence  that  similar  ob- 
structions occurred  at  some  other 
harbours  on  the  same  coast  which 
were  in  the  vicinity  of  sea-walls  held 
inadmissible,  as  an  attempt  litem  lite 
resolvere  [Folkes  v,  Chadd,  3  Doug. 
157.  A  scientific  witness  who  hiul 
siven  his  opinion  that  the  sea-wall 
had  not  caused  the  obstruction  in 
question  was  allowed  t-o  support  such 
opinion  by  proof  that  in  some  cases, 
along  the  same  coast,  harbours  near 
sea-walls  were  not  so  obstructed.  See 
a  discussion  of  this  case  in  Metro- 
politan Asylums  District  v.  Hill,  oppo- 
site],— So,  the  question  being  whether 
the  removal  of  certain  stones  from  a 
river  had  caused  the  latter  to  wash 
away  tho  plaintiff's  land  ; — evidence 
that  the  removal  of  stones  from 
another  part  of  the  river  had  had  the 
same  effect  was  rejected  as  tending 
to  mislead  the  jury,  no  satisfactory 
proof  being  given  that  the  conditions 
of  the  two  occurrences  were  the  same; 
Hawks  V.  Charlemont,  110  Mass. 
110.  See  Comm.  v.  Piper,  120  Mass. 
185,  cited  post.  Opinions  of  Experts, 
examples  (c)]. 
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Admissible.  Inadmissible, 

— evidence  that  the  car  traversed  a 
measured  distance  of  176  yards  in 
fifteen  seconds  by  a  constable's  watch 
held  admissible,  without  showing 
that  the  watch  had  been  tested  or  was 
accurate  (Gorham  v.  Brice,  IP  T.L.R. 
424  ;  Plancq  v.  Marks,  94  L.T. 
577).  And  the  fact  that  the  car  was 
so  geared  that  such  a  rat«  was  impos- 
ftible  is  admissible  in  rebuttal  (R.  v. 
Cooper,  Times,  Dec.  11,  1905). 

Condition  of  places  and  things. — 
The  question  being  whether  A.'s 
death  was  due  to  the  defendant's 
dock  being  in  a  dangerous  condition ; 
— evidence  that  other  drownings  and 
rescues  had  occurred  thereat  is  rele- 
vant (Moore  v.  Ransome,  14  T.L.R. 
539,  C.A.).  See  as  to  the  condition 
of  a  railway  stairway.  Hart  v,  L.  &  Y. 
Ry.,  antCf  108,1 16;  and  as  to  an  obstruc- 
tion in  a  road  being  likely  to  frighten 
horses,  -Brown  v,  £.  &  SJt.  Rv.,  swp., 
150). 

A.  sues  B.  for  damages  for  injury 
by  an  explosion  of  gai  under  a  street ; 
— evidence  that  escapes  of  sas  and 
explosions  had  occurred  at  the  same 
and  adjacent  places  on  former  occa- 
sions is  admissible  (Ogden  v.  Gas  Co., 
Times,  Mar.  16,  1905). 

The  question  being  whether  a  ship 
was  seaworthy  when  starting  on  a 
certain  voyage ; — evidence  that  she 
had  made  previous  voyages  safely 
under  similar  conditions  ab  to  cargo, 
&c.,  is  relevant  (Ajum  v.  Union  Ins. 
Co.,  1901,  A.C.  362 ;   antey  90). 


(     153     ) 


CHAPTER  XII. 
SIMILAR  FACTS. 

Admissible  to  prove  States  of  Mind. 

Similar  facts,  though  generally  inadmissible  to  prove  the  main 
fact,  or  the  connection  of  the  parties  therewith,  are  receivable 
after  evidence  aliunde  on  these  points  has  been  given,  to  show 
the  state  of  mind  of  the  parties  with  reference  to  such  fact,  or 
to  explain  its  character,  or  fi)r  other  collateral  purposes. 

[Tay.  ss.  327-348 ;  Ro8.,Cr.Ev.,  12th  ed.,  80-88;  Archb.  Or.  PL, 
23rd  ed.,  308-12;  Steph.  arts.  11-12.] 

Plinciple. — Such  evidence,  which  is  more  often  resorted  to  in 
criminal  than  in  civil  proceedings,  is  admitted  on  grounds  of 
necessity — since  the  acts  which  it  is  received  to  explain  are  usually 
of  an  equivocal  character,  as  to  which,  when  standing  alone,  no 
presumption  of  guilt  would  arise.  To  supply  this  element,  evidence 
of  similar  acts  may  be  both  opened  (ante,  29),  and  proved  to  the  jury, 
not,  indeed,  to  show  that  because  the  defendant  has  committed 
one  crime  therefore  he  would  be  likely  to  commit  another,  but  to 
establish  the  animus  of  the  act  and  rebut,  by  anticipation,  the 
obvious  defences  of  ignorance,  accident,  mistake  or  some  innocent 
motive  or  intention  (Makin  v.  A.-G  of  N.S.Wales,  1894,  A.C.  57;  R.  v. 
Bond,  1906,  2  K.B.  889;  R.  v.  Stephens,  16  Oox,  887  ;  Blake  v.  Albion 
Soc.,40.P.D.94 ;  Barnes  v.  Merritt,  15  T.L.R.  419). 

On  the  other  hand,  where  the  party's  knowledge  is  not  seriously 
denied  (B.  v.  Bond,  aitp,  at  pp.  409,  417),  or  his  intent  is  manifest, 
the  evidence  may  be  rejected  (R.  v,  McDonnell,  inf.  165). 

Qnaliflcations. — (1)  Proof  cUiimde  both  of  the  main  fact,  and  of  the 
connection  of  the  party  implicated,  is  a  condition  precedent  to  the 
admission  of  the  evidence  (R.  v.  Francis,  L.R.  2  C.C.R.  128 ;  Blake  v, 
Albion Soc.,  ^p. ;  R.v.  Hall,  5  N.Z.  L.R.  (C.  A.),  93).  "  It  is  always  sup- 
posed that  the  doing  of  the  act,  as  a  fact  capable  of  external  observation, 
is  first  confessed ;  or  that  there  is  sufBcient  independent  testimony  on 
the  subject  to  be  laid  before  the  jury.  Were  the  law  otherwise,  it  is 
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obvious  that,  under  the  pretence  of  proving  the  prisoner's  state  of 
mind,  the  external  act  itself  could  be  proved,  and  that  the  common 
law  principle  excluding  evidence  of  other  unconnected  crimes  would 
be  wholly  set  aside  "  (R.  v.  Hall,  sup,,  p  104,  where  the  evidence  was 
rejected  on  this  ground).  In  Wills,  Circ.  Ev.,  5th  ed.,  63  n,  Mr. Justice 
Wills  states  that  R.  v.  Geering,  18  L.J.M.O.  215,  R.  v.  Gray,  4  F.  & 
F.,1102,  and  Makin  v.A.-G.  sup,,  have  gone  considerably  further  on 
this  point  and  admitted  such  evidence  ''  where  the  question  at 
issue  was  the  commission  of  the  crime  as  a  whole,  including  the  com- 
mission of  the  physical  act  charged.''  This,  however,  seems  incorrect. 
R.  V.  Geering  is  no  authority  either  way,  and  in  R.  v.  Gray  and 
Makin  v,  A.-G.  there  was  ample  preliminary  evidence  to  go  to  the 
jury;  cp.  Barnes  v,  Merritt,  joo«i,  164.  (2)  The  sufficiency  of  proof 
of  the  similar  facts  is  for  the  judge,  not  the  jury  (  R.  v,  Colclough, 
15  Cox,  pp.  98, 102, 106  ;  R.  v,  Hall,«*p.;  R.  v.  Hicks,  39  L.Jo.  421 ; 
Com.  V.  Robinson,  146  Mass.  571).  There  must  he  primd  facie  evi- 
dence sufficient  to  submit  to  the  jury;  but  if  after  admission  it 
turns  out  insufficient  the  jury  should  be  warned  to  disregard  it 
{id.  R.  ^.  Girod,  22  T.L.R.  720;  past,  174).  Such  evidence  may  be 
direct,  or  presumptive,  or  consist  of  the  voluntary  admissions  or 
confessions  of  the  defendant  (R.  v.  Bond,  poaly  166  ;  R.  r.  Wells, 
past,  162;  R,  v.  Hall,  sup,).  W^hether  in  the  case  of  documents, 
e.g,f  other  forged  notes,  these  must  be  duly  produced,  appears 
doubtful.  On  charges  of  forgery,  it  has  been  considered  that 
evidence  of  the  prisoner  having  destroyed  the  other  notes  should 
be  received  (1  Phill.  &  Arn.  Ev.,  10th  ed.,  511 ;  Ros.  Or.  Ev.  90) ; 
while  in  some  cases,  even  though  the  documents  were  in  exis- 
tence, an  admission  by  the  defendant  without  their  production 
was  held  sufficient  (R.  v.  Balls,  1  Moo.  CO.  470 ;  R.  v.  Forbes,  7 
C.  &  P.  224 ;  contra,  R.  v,  Millard,  Rus.  &  Ry.  245 ;  R.  v.  Cooke, 
8  C.  «k  P.  586  ;  and  c;?.  R.  v.  Brown,  2  F.  &  F.  559).  (3)  Generally, 
also,  evidence  of  similar  facts  both  prior  and  suhseqtierU  to  that  ia 
question  may  be  given,  as  well  as  of  the  defendant's  conduct  and 
demeanour  connected  therewith  (R.  v.  Whiley,  2  Leach,  983) ;  and 
any  facts  showing  their  motive  or  intention  (R.  v.  Heesom,  14  Cox, 
40  ;  R.  V.  Stephens,  16  id,  387  ;  R.  v.  Gray,  post,  165  ;  contra,  R.  t?. 
Flannagan,  15  Cox,  403),  e.g.,  that  they  were  not  subject  to  the 
same  excuse  as  that  alleged  as  to  the  main  fact  (Blake  v,  Albion  Soc., 
4  C.P.D.  94,  98);  while,  in  rebuttal,  the  defendant  may  disprove 
or  explain  them,  e.g.,  where  other  libels  are  proved  against  him  to 
show  malice,  he  may  prove  that  such  libels  were  true  (tn/1 ; 
Steph  art.  12,  note  1).  In  the  case  of  prior  similar  facts,  however, 
these  must  have  occurred  within  a  reasonable  limit  of  time  (R.  v. 
Wyatt,  1904,  1  K.B.  188 ;  R.  v.  Rhodes,  1899,  1  Q.B.  77,  per 
Russell,  C.J. ;  R.  v.  Stephens,  sup.,  per  Coleridge,  C.J, ;  R.  v.  Ball, 
R.  <&  R.  132 ;  Ros.  Cr.  Ev.  90) ;  indeed  where  by  statute  a  charge 
had  to  be  brought  within  three  months  of  the  offence,  evidence  of 
similar  offences  before  the  three  months  was  rejected,  both  in  chief 
and  to  rebut  the  defendant's  denial  of  them  on  cross-ezamination 
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(R.  V.  Beighton,  18  Cox,  5B5 ;  see  also  as  to  the  statutory  limit  in 
cases  of  guilty  knowledge,  tn/.).  With  regard  to  gubseqtierU  similar 
facts,  there  is  an  exception  to  the  rule  that  these  are  generally 
admissible,  i.e.,  in  the  case  of  false  pretences  subsequent  acts  are 
only  receivable  when  forming  part  of  the  same  general  fraudulent 
scheme  as  those  in  question,  and  not  when  they  are  isolated  and 
disconnected  acts  (R.  v,  Rhodes,  sup.^  R.  v.  Smith,  92  L.T.  208 ;  R. 
V,  Holt,  Bell,  O.C.  280).  (4)  Subject  to  the  above,  it  is  no  objection 
that  the  similar  facts  form  the  subject  of  prior  indictments  on  which 
the  prisoner  has  already  been  acquitted  (R.  v.  Ollis,  1900, 2  Q.  B.  758, 
O.C.R.),  or  of  other  counts  in  the  same  indictment  on  which  he  is 
subsequently  so  (R.  r.  Stephens,  sup.)^  or  of  separate  indictments 
still  to  be  tried  (R.  v.  Jones,  14  Cox,  3) ;  though  in  R.  v.  Angel,  137 
Sess.  Pap.  C.C.C.  252,  253,  the  Court  appears  to  have  rejected 
evidence  of  other  larcenies  on  the  ground  that  they  might  have  been 
charged  in  the  same  indictment  (cp,  ante,  45). 

Knowledge. — A  party's  knowledge  of  the  nature  of  a  particular 
transaction — e.g.,  that  an  agency  was  dangerous  (R.  v.  Cooper,  3  Cox, 
547,  549-50),  a  representation  false  (R.  v.  Francis,  L.R.  2  C.C.R. 
128;  R.  V.  Ollis,  1900,  2  Q.B.  758),  or  money  passed  counterfeit 
(R.  V.  Foster,  24L.J.M.C.  134;  R.  v,  Forbes,  7  C.  &  P.  224),  may 
gpenerally  be  shown  by  a  single  similar  case,  and  d  fortiori  by  a  series, 
or  system  (R.  v.  Bond,  1906,  2  K.B.  389,  416-7). 

Receiving  toith  Guilty  Knowledge, — Mr.  Justice  Wills  remarks 
(Will8,Circ.£v.,5th  ed.,6  l-63)that  the  same  rule  was  formerly  strictly 
applied  to  proof  of  guilty  knowledge  in  cases  of  receiving  (see  R.  v, 
Bleaadale,  2  C.&K.765 ;  R.  t^.Dunn,  1  Moo.C.C.146 ;  R.T7.Davis,6  C. 
&  P.  177).  In  a  later  case  however  the  Court  held  that  evidence  of 
the  possession  of  other  goods,  stolen  at  other  times  or  from  different 
people,  whether  found  in  the  prisoner's  possession  eU  or  before  the 
finding  of  the  property  in  question,  was  inadmissible  (R.  v.  Oddy^poet, 
1 69  ;  approved,  Makin  v.  A.-G.,  1894,  A.C.  57, 67).  The  Prevention 
of  Crimes  Act,  1871  (34  <fc  35  Vict.  c.  112),  s.  19,  now,  however, 
enacts  that ''  Where  proceedings  are  taken  against  any  person  for 
having  received  goods  knowing  them  to  be  stolen,  or  for  having  in 
his  possession  stolen  property,  evidence  may  be  given  at  any  stage  of 
the  proceedings,  that  there  was  found  in  the  possession  of  such  person 
other  property  stolen  within  the  preceding  period  of  12  months,  and 
such  evidence  may  be  taken  into  consideration  for  the  purpose  of 
proving  that  such  person  knew  the  property  to  be  stolen  which  forms 
the  subject  of  the  proceedings  against  him."  Mr.  Justice  WiUs  states 
that  the  subject  is  now  regulated  by  the  above  statute  and  by  the 
modifications  and  restrictions  introduced  thereby ;  and  he  adds  that 
*'  it  is  an  abrogation  of  the  strict  principles  of  law  in  cases  only  of 
receiving  stolen  property,  inasmuch  as  it  is  not  now  necessary  to  show 
any  connection  between  the  property  found  in  the  prisoner's  possession 
and  that  which  is  the  subject  of  the  charge.  But  the  statute  has  been 
confined  to  reasoiiable  limits,  as  it  has  been  held  that  the  other 
property  most  be  found  at  or  about  the  time  of  finding  the  stolen 
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property  in  question,  and  that  if  it  has  heen  disposed  of  before  such 
finding,  evidence  of  its  possession  is  inadmissible  "  (R.'  r.  Drage  and 
R  V,  Carter,  poBt,  160;  R.  v.  Bond,  1906,  2  K.B.  389,  899,  ;w- 
Kennedy  J.),  R.  v,  Oddy  is,  therefore,  he  remarks,  (p.  62  n)  still 
good  law  in  cases  not  covered  by  the  section.  Sir  J.  Stephen 
states  in  Dig.  art.  11  n  that  the  statute  "  over- rules  R.  v.  Oddy  (the 
editors  of  the  last  edition  interpolate  '^  to  a  strictly  limited  extent '') 
and  supersedes  R.  v,  Dunn  and  R.  v,  Davis."  Riecent  decisions  at 
the  Central  Criminal  Court,  however,  seem  to  favour  the  view  that 
the  right  to  give  evidence  of  other  receivings  is  not  limited  to  the 
case  mentioned  in  the  Act,  that  R.  v.  Dunn  is  still  law,  and  that, 
presumably,  R.  v,  Oddy  is  wholly  overruled.  (R.  t?.  Lydon,  R.  r.  Hobin- 
stock,  and  R.  v.Tillard,  cited,  ponty  159-160  ;  aed  qu^  If  the  evidence 
admitted  falls  short  of  satisfactory  proof  that  the  other  propeHy 
found  was  stolen^  the  judge  should  warn  the  jury  to  disregard  it  (R. 
V,  Girod,  22  T.L.R.  720,  C.C.R.).  The  above'statute  further  enacts 
that  to  prove  sdenier  in  cases  of  receiving,  evidence  may  also  be 
given  that  the  defendant  has  been  convicted  of  an  offence  inf?olvivg 
fraud  or  dishonesty  within  the  preceding  period  oifive  years.  Seven 
days'  notice  in  writing  must  be  given  of  the  intention  to  prove  such 
conviction  (s.  19,  sup,).  Mere  proof,  however,  of  such  conviction  is 
not  per  se  suificient  to  shift  the  onus  of  disproving  guilty  knowledge 
to  the  defendant  (R.  v.  Davis,  L.R.  1  C.O.R.  272). 

System  torebnt  Accident,  Mistake,  or  innocent  Intent. — Accident, 
To  show  that  an  act  proved  aliunde^  was  intentional  and  not  accidental, 
similar  acts,  showing  a  systematic  course  of  coiiduct,and  doneby  thesame 
party,  are  admissible  (Makin  v,  A.-G.  of  N.S.Wales,  1894,  A.C.  57  ; 
R.t?.Heesom,14  Cox,  40 ;  R.i7.Stephenp,16  Cox,  387  ;  Ros.Cr.Ev.87-8; 
Steph.art.il ;  Arch.Cr.Pl.d08-12).  And  in  rebuttal,  evidence  is  prob< 
ably  receivable  that  such  other  acts  were  themselves  accidental  (Steph. 
art.  1 2  n,\cp,  libel  cases,  inf).  Mistake,  So,  where  the  defence  of  mistake 
is  raised,  similar  acts  are  receivable  to  dispi-ove  it  (R.  v.  Francis,  sup. ; 
R.i^.StephenSy^ttp.;  R.r. Richardson,  2  F.&F.343).  Fraud,  So,  to  pi-ove 
that  a  given  transaction  was  fraudulent,  similar  frauds  by  the  same 
party,  either  prior  (R.  t?.Wyatt,  1904,  1  K.B.  188  ;  Barnes  v,  Merritt, 
15  T.L.R.  419;  Blake  t?.  Albion  Soc.,  4  C.P.D.  94),  or  subsequent 
thereto  (R.  v.  Rhodes,  1899, 1  Q.B.  77  ;  R.  v.  Smith,  92  L.T.  208),  may 
be  shown.  Malice,  And  the  same  rule  applies  to  malice.  Thus,  in  cases 
of  libel,  prior  libels  written  by  the  defendant  of  the  plaintiff  several 
years  before,  or  subsequent  ones  written  even  after  the  commence- 
ment of  the  action,  as  well  as  all  the  circumstances  attending  their 
publication,  are  admissible  to  show  actual  malice  or  deliberate  pub- 
lication (Barrett  v.  Long,  3  H.L.C.  395  ;  Pearson  v,  Lemaitre,  5  M.  <& 
G.  700  ;  Bolton  v.  O'Brien,  16  L.R.I.  97,  483).  It  is  not  necessary 
that  such  libels  should  be  connected  with,  or  refer  to,  the  libel  in 
question,  provided  they  tend  to  establish  malice  at  the  date  of  the 
latter's  publication  {id,).  And  it  is  immateiial  whether  they  were 
address^  to  the  plaintiff  or  to  others,  were  equivocal  or  not,  or  were 
themselves  actionable  or  not  (Peai'son  v,  Lemaitre,  sup.) ;  the  jury 
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should,  however,  be  warned  not  to  give  damages  in  respect  of  such 
libels,  although  the  omission  of  such  caution  is  not  a  misdirection 
(Darby  ^^Ouseley,  1  H.<fr  N.  1).  In  rebuttal,  the  defendant  may  prove 
the  truth  of  such  libels,  since  as  they  are  not  set  out  on  the  record, 
he  could  not  plead  justification  (Warne  t^.Chadwell,  2  Stark.457  ;  but 
this  will  not  apply  when  such  libels  are  a  mere  repetition  of  the  words 
sued  on,Higgs  i^.Snell, cited  Ros.N.P.,  17th  ed.,848).  Moreover, when 
the  meaning  of  the  libel  is  ambiguous,  other  libels  contained  in  the 
same,  but  not  in  other,  publications  may,  it  has  been  said,  be  referred 
to  in  order  to  construe  the  libel  in  question  (Bolton  v.  O'Brien,  sup.). 
When,  however,  the  libel  is  founded  on  information  received  from 
others,  the  fact  that  the  informants  were  actuated  by  malice  is  not 
admissible  to  prove  the  defendant's  malice  (anto,l37).  [Odgers  on 
Libel,  314-315 ;  Starkie  on  Libel,  6th  ed.,  483  ;  Ros.  N.P.  845-847  ; 
Tay.  8.  340.]  Other  illegal  intents.  Similar  evidence  is  admissible 
to  establish  various  other  illegal  or  dishonest  motives  or  intentions 
{posty  165-6).  ReeuUing  Trust,  On  the  same  principle,  in  order  to 
rebut  a  resultng  trust,  and  show  that  the  testator  intended  a  payment 
to  be  an  advance,  evidence  of  similar  advances  to  third  persons  are 
receivable  (Hopwood  i?.H.,7  H.L.C.728;  Fowkes  v.  Pascoe,  10  Ch.  Ap. 
343;  Tay.  s.  1129 ;  post^  chap,  xlvii.). 

Proof  of  System. — The  doing  of  two  similar  acts  by  the  same  person 
is  not  necessarily  sufficient  to  render  evidence  of  one  admissible  on  a 
trial  for  the  other,  under  the  present  head,  and  where  the  acts  are  not 
connected  as  a  system  or  course  of  conduct,  the  evidence  may  be 
rejected  (R.  v.  Bond,  1906,  2  K.B.  389  ;  R.  v.  Holt,  Bell  CO.  280;  R. 
t7.  Hicks,  39  L.Jo.  421;  R.v.Peel,  50  Sol.  Jo.  137;  R.t?.Hall,jt)o««,  161 ; 
and  see  R.V.Smith,  92  L.T.  208,  209;  R.v.0ddy,2Den.C.C.  264;  R.t?. 
Rhodes, /MW<,  163;  Com.  v.  Robinson,  146  Mass.  571 ;  R.  i?.  Emmett, 
1905,Vict.  L.R.  718). 

Similoui*  Acta  by  whom  done, — Usually  it  is  only  the  acts  of  the  party 
whose  intent  is  in  question  that  are  relevant.  But  this  is  not  always 
so.  Thus,  where  a  principal  is  chargeable  with  hisagent's  act,  the  intent 
may  be  shown  by  other  acts  of  the  same  agent  (Blake  v.  Albion  Soc., 
and  Budd  v.  Lucas,  post,  164).  To  rebut  accident,  indefd,  even 
anonymous  acts  if  they  show  system  may  be  proved,  the  connection  of 
the  defendant  not  being  essential  (R.i?.  Bailey,  ^^os/,  165;  R.i^.Roden, 
162 ;  WigmoreEv.ss.  302-304;  R.  v,  Donellan  cited  id,)  And  some- 
times the  intent  of  a  party  may  be  shown,  even  in  his  own  favour,  by 
similar  acts  of  strangers,  such  acts  operating  as  a  standard  of  com- 
parison by  which  the  intent  of  the  act  in  question  may  be  gauged  (R. 
r.  CConnell,  ;;o*<,  166;  cp,  ante,  90,  107).  So,  on  a  charge  of  murder, 
previous  assaults  by  the  deceased  on  the  prisoner  are  admissible  in  the 
litter's  favour  to  show  the  nature  of  the  a«sault  he  had  reason  to  fear 
{K.V,  Hopkins,  10  Oox,  229  ;  post,  170). 

Witnesses  and  Dociunents. — Similar  facts  are  also  sometimes 
admissible  in  order  to  corroborate  the  testimony,  affect  the  credit 
(post,  chap,  xlv.),  or  illustrate  the  opinions  of  witnesses  {jpost,  chap. 
XXXV.),  or  to  explain  the  meaning  of  documents  {post,  chap.  xlvi.). 
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Admissible. 


EXAMPLES. 
Knowledge* 


Inadmissible. 


Uttering. — A.  is  charged  with  utter- 
ing counterfeit  coin  knowing  it  to  be 
such ; — evidence  that  other  counter- 
feit coins  were  found  in  his  pocket, 
separately  wrapped  up  in  paper  (R.  v. 
Jarvis,  7  Cox,  63) ;  and  that  he  had 
previ<mdy  or  enibsequenUy  uttered 
counterfeit  coins  of  the  same  or  dif- 
ferent  descriptions  ; — held  admissible  to 
show  his  knowledge,  although  such 
utterings  are  themselves  the  subject 
of  separate  indictments  (R.  v.  Foster, 
24  L.J.M.C.  134,  sub  nom.  R.  v. 
Forster,  1  Bears.  456 ;  R.  v.  Weeks, 
8  Cox,  455).  So  also  the  fact  that  A. 
gave  a  false  name  and  address  at  the 
time  of  such  utterings  (R.  v.  Whiley, 
2  Leach,  C.C.  983). 

A.  is  charged  with  forging  B.'8  name 
to  a  bill  of  exchange  and  uttering  the 
Bime ; — evidence  that  other  bills  to 
which  B.'s  name  had  been  forged  were 
found  upon  A.  when  he  was  arrested, 
is  admissible  (R.  v.  Hough,  R.  &  R. 
120).  So,  to  rebut  a  defence  that  A. 
believed  from  their  course  of  dealing, 
that  he  had  a  right  to  use  B.'s  name ; 
— a  letter  written  by  A.,  after  he  was 
in  custody,  to  C,  telling  him  that  he 
had  forged  his  name  on  another  bill, 
but  wo^d  get  it  met  if  C.  would  say  it 
was  genuine,  held  admissible  to  prove 
A.'s  guilty  knowledge,  though  aliter  to 
prove  the  forgery  of  C.*s  bill  unless 
the  bill  is  produced  (R.  v.  Forbes,  7 
C.  &  P.  224 ;  cp.  Gibson  v.  Hunter, 
2  H.  Bl.  288).  And  on  a  charge  of 
uttering  a  forged  Polish  note ; — evi- 
dence given  by  a  detective  that  the 
defendant  had  agreed  to  make  him 
1000  spurious  Austrian  notes  for  fifty 
florins,  held  admissible  though  no 
notes  were  made  in  pursuance  of  the 
agreement  (R.  v.  Balls,  1  Moo.  C.C. 
470). 

A.,  a  stamp  distributor  of  the  Q.B. 
Division,  is  charged  with  uttering 
three  forms  of  the  Exchequer  Division 
bearing  forged  stamps  ; — evidence 
that  other  forms  of  the  Q.B.  Division 
with  forged  stamps  were  filed  in  A.'s 
office,  bearing  A.*s  special  mark,  with 
date-stamps  affixed  by  the  same  in- 
strument as  that  used  in  forging  the 
Exch.  document,  and  that  tools  suit- 
able for  fabricating  counterfeit  stamps 


Uttering. — A.  is  charged  with  forging 
and  uttering  B.'8  indorsement  to  a 
cheque  drawn  on  their  joint  banking 
account ; — other  cheques  on  the  same 
account,  in  which  A.  had  merely  altered 
theword  "  order  "  into  "  bearer  "  held 
inadmissible  to  prove  scienter,  since 
the  account  was  under  A.*8  c(»itrol 
(R.  V.  Horton,  119  Sess.  Pap.  GC.C, 
60;  aliter  as  to  other  cheques  in 
which  A.  had  forged  the  indorsement 
of  other  payees). 


A.  is  charged  with  forging  R's 
name  to  a  bill  of  exchange  and  utter- 
ing the  same ; — evidence  of  a  conver- 
tfation  between  them  in  reference  to 
prior  forced  bills,  in  which  B.  told  A. 
he  should  have  to  transport  him  if  he 
did  not  leave  oflF  forging  fajs  name,  on 
hearing  which  A.  fell  on  his  knees  and 
began  crying,~held  inadmissible  to 
prove  scienter  (R.  v.  Cooke,  8  C.  &  P. 
586,  687 ;  so  in  R.  v.  Brown,  2  F.  &  F. 
559,  evidence  of  statements  by  the 
prisoner  as  to  other  notes  supposed 
to  have  been  the  subject  of  a  guilty 
uttering  was  rejected  on  the  authority 
of  R.  V.  Cooke,  though  with  doubts 
as  to  the  correctness  of  that  case). 

On  a  charge  of  uttering  a  certain 
forged  note ;— the  fact  that  the  defen- 
dant had  returned  the  money  for 
other  notes  when  they  were  objected 
to  and  allowed  the  word  "  forged  "  to 
be  written  across  them,  held  inad- 
missible without  producing  or  ac- 
counting for  the  absence  of  such  note« 
(R.  V.  Millard,  Russ.  &  Ry.  245;  R, 
V.  Phillips,  1  Lew.  C.C   105). 
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Admissible, 

were  also  found  in  A.*s  office, — held 
admiasible  to  show  A.*6  guilty  know- 
ledge and  sufficient  evidence  both  of 
the  utterance  of  the  Q.B.  documents 
and  of  A.*8  connection  therewith  (R.  v 
Colclough,  16  Cox.  92;  10  L.R.  Ir. 
241,  C.C.R.  See  R.  t;.  BaU,  R.  &  R. 
132,  where  the  similar  documents  were 
proved  to  be  in  A.'s  handwriting). 

Embezzlement, — A.  a  clerk.is  charged 
with  embezzling  three  suras  of  £2 
each  from  B.,  his  employer,  by  means 
of  false  entries  in  a  lodger;  —  evi- 
dence that  both  before  and  after 
the  dates  in  question  other  sums  had 
been  obtained  by  A.  by  similar  means 
is  admissible  to  rebut  the  defence  of 
an  innocent  mistake  in  book-keeping 
(R.  V,  Richardson,  2  F.  &  F.  343 ;  R. 
V.  PK>ud,  31  KJ.M.C.  71 ;  R.  v,  Ad- 
lington.  98  Sees.  Pap.  C.C.C.  614). 

Jteeeiving. — A.  is  charged  with 
receiving  goods  knowing  them  to  be 
utolen ;— evidence  that  other  property 
stolen  six  months  previously  was 
found  in  A.*s  possession  at  the  same 
time  as  the  gCHxls  in  question,  is  ad- 
missible to  show  A.'s  guilty  know- 
ledge, though  the  other  goods  were  the 
subject  of  a  second  indictment  (R.  v, 
Jones,   14  Cox,  3). 

A.  is  charged  with  receiving  goods 
stolen  by  B.  from  C. ; — evidence  that 
A.  had,  for  five  months  before  her 
arrest,  pledged,  or  disposed  of,  or  had 
in  her  possession,  other  articles  of 
C.'s  stolen  by  B.,  held  admissible  to 
show  her  guilty  knowledge  (R.  v. 
Dunn,  1  Moo.  C.C.  146). 

A.  is  charged  with  receiving  ffoods 
stolen  on  April  30,  the  goods  being 
found  in  A.*s  warehouse  in  London  on 
Juno  2; — evidence  that  other  stolen 
property  received  by  A.  within  the 
preceding  twelve  months  was  found 
at  another  warehouse  of  A.'s  at  South- 
end on  June  7,  held  admissible  on 
proof  that  it  had  been  there  on  June 
2  (R.  V.  Fennell,  98  Sess.  Pap.  C.C.C. 
701-2,  per  Chambers,  R.,  after  con- 
sulting Hawkins,  J. ;  though  in 
deference  to  R.  v,  Drage,  inf,,  he  offered 
to  reserve  the  point). 

So,  where  the  goods  were  stolen  on 
Feb.  L4  and  found  in  A.'s  possession 
on  Oct.  1  ; — evidence  of  the  finding 
on  the  latter  date  of  property  stolen 
subsequently  to  Feb.  14,  neld  admis- 
sible (B.  p.Lydon,  HI  Sess.  Pap.  C.C.C. 


Inadmissible. 


Receiving. — A.  is  charged  with  receiv- 
ing goods  stolen  from  B.  on  March  3, 
1861.  The  goods  are  found  in  A.*s  pos- 
session on  March  10,  1861 ; — evidence 
that  four  other  pieces  of  property  had 
been  stolen  from  C.  and  I),  on  Dec.  5, 
1860,  and  that  (a)  two  of  these  were 
found  in  A.*b  possession  on  March  10  ; 
and  (6)  two  others  had  been  in  his  pos- 
session on  Dec.  13,  1860, — held  inad- 
missible [R.  V,  Oddy,  2  Den.  C.C.  264; 
6  Cox,  210 :  since  possession  of  stolen 
property  being  prima  facie  evidence  of 
stealing,  not  of  receiving,  the  crimes 
were  dissimilar  and  disconnected  and 
merely  went  to  show  that  A.  was  a  bad 
man,  not  that  ho  had  received  the 
property  stolen  on  March  3  with  guilty 
knowleoge.  This  case  was  followed 
in  R.  V.  Emmett,  1905,  Vict.  L.  Rep. 
718.  The  statute  cited  ante,  166, 
however,  now  allows  evidence  of  (a) 
though  not  of  (6),  to  be  given]. 

A.  is  charged  with  receiving  goods 
belonging  to  B.  At  the  trial  it  was 
opened  that  other  goods  (blouses)  be- 
longing to  C.  were  found  in  A.'s 
possession  within  the  statutory  period. 
The  evidence  as  to  C.'s  goods  consisted 
of  (1)  Contradictory  accounts  by  A., 
on  her  arrest,  as  to  where  she  bought 
them  ;  (2)  Statements  by  C.'s  shop- 
assistants  that  they  had  not  sold  the 
blouses  to  A.  nor  given  her  receipts 
for  the  price,  though  they  produced 
counterfoil  receipts  as  to  other  goods 
purchased  by  A.  Held,  the  evidence 
as  to  C.'s  goods  was  inadmissible  there 
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113-4,  per  Chambers,  R.,  who  offered 
to  reserve  the  point). 

So,  where  the  goods  were  stolen 
on  Aug.  15  and  found  in  A.'s  posses- 
sion on  Sept.  6  when  he  was  arrested  ; 
— evidence  that  other  stolen  property 
was  found  in  another  of  A.'s  shops  on 
Sept.  0, — held  admissible  (R.  v.  Til- 
lanl,  114  Sess.  Pap.  C.C.C.,  per  Charley, 
C.-S.  In  this  case  R.  v  Drage,  R.  v. 
Carter,  and  R.  r.  Fenncll,  sup.,  wore 
cited). 

A.  is  charsed  with  receiving  pro- 
perty stolen  &om  B. ; — evidence  that 
the  proceeds  of  other  propertv,  stolen 
from  B.  both  before  and  after  that 
in  question,  had  passed  to  A.,  though 
none  of  it  was  found  in  his  possession, 
— held  admissible  (R.  v.  Hobinstock, 
37  L.Jo.  108 ;  135  Sess.  Pap.  CC.C. 
169,  per  Fulton,  R.) 

A.  is  charged  with  receiving  lead 
stolen  from  B.  on  Feb.  11,  and  found 
in  A.'s  possession  on  that  date ; — 
evidence  that  in  Jan.  other  lead  had 
been  stolen  from  B.,  which  lead  had 
been  sold  by  A.  before  Feb.  11,  held 
admissible  (R.  v.  Nicholls,  1  F.  &  F. 
51,  per  Cockbum,  C.J.  In  this  case 
both  R.  V.  Oddy  and  R.  t;.  Dunn  were 
cited). 

[As  to  similar  facts  admissible  or  not 
to  show  a  defendant's  knowledge  that 
representations  made  by  him  were 
false,  see  R.  v,  Francis,  R.  v.  Ollis, 
and  R.  v.  Holt,  infra,  162-3.] 


A.  is  charged  with  receiving  stolen 
tin.  On  the  police  searching  A.'s 
premises  for  stolen  iron,  A.  makes  a 
statement  both  as  to  the  tin  and  the 
iron.  Held,  the  whole  was  admis- 
sible, as  otherwise  the  statement  about 
the  tin,  which  was  clearly  evidence, 
would  be  garbled  and  might  be  mis- 
understood by  the  jury  (R.  v.  Mans- 
field, Car.  &  M.  140 ;  this  case  is  re- 
ferred to  in  R.  f.  Oddy,  stip.). 


Inadmissible. 

being  no  sufficient  proof  to  go  to  the 
jury  that  C.'s  goods  had  boen  stolen 
(R.  r.  Girod,  22  T.L.R.  720.  C.C.R.) 

A.  is  charged  with  receiving  ffoods 
stolen  from  B.  on  Nov.  27  and  round 
in  A.*s  possession  on  Dec.  22 ; — evi- 
dence that  a  few  weeks  before  Nov. 
27  other  property  was  stolen  from  C. 
which  early  in  December  had  been 
sold  for  half  its  value  by  A., — held 
inadmissible  to  show  A.'s  guilty  know- 
ledge as  it  was  not  found  in  A.'s  pos- 
session on  Dec.  22  (R.  v.  Drage,  14 
Cox,  85,  per  Bramwell,  J.).  So, 
where  the  goods  were  stolen  from  B. 
on  May  20,  found  in  A.'b  posses- 
sion immediately  after,  and  sold  by 
him  on  May  26  ,* — evidence  that  other 
goods,  stolen  from  C.  in  the  previous 
October,  had  been  in  A.'s  possession 
but  had  been  sold  by  him  on  May  9, 
was  rejected  to  prove  scienter  as  not 
having  been  found  in  A.'s  possession 
at  the  time  of  finding  the  goods  in 
question  (R.  v.  Carter,  12  Q.B.D.  522, 
C.C.C.  The  two  findings  need  not 
be  at  the  same  identical  moment — 
one  may  be  found  at  the  first  and  the 
second  on  a  return  search,  per  Haw- 
kins, J.).  So,  where  the  goods  were 
stolen  on  May  6  and  found  in  A.*8 
possession  on  July  17,  evidence 
that  other  goods  stolen  on  July  6 
were  found  at  A.'s  house,  together 
with  those  in  question,  held  inadmis- 
sible, being  stolen  subsequently  to 
the  latter  (R.  v.  Head,  67  J.  P.  Rep.  459, 
per  Loveland,  D.C.,  on  the  authority 
of  R.  V.  Carter,  sup.), 

A.  is  charged  with  receiving  stolen 
goods ; — evidence  that  there  were 
found  in  A.'s  possession  at  the  same 
time  as  the  stolen  goods,  pawn-tickets 
for  other  stolen  property,  held  inad- 
missible, as  the  statute  only  refers  to 
property  actually  found  and  not  to  mere 
documents  of  title  (  R.  v.  Cheshire,  106 
Sess.  Pap.  C.C.C.  663-4). 

A.  is  charged  with  stealing  a  marked 
shilling  from  B.  A  constable,  having 
found  the  shilling  upon  A.,  a^ed  him 
if  he  had  any  more  of  B.'8  money.  A. 
then  produced  some  half-crowns,  and 
made  a  statement  about  them.  Held, 
this  statement  was  inadmissible,  since 
if  it  had  been  included  in  the  indict- 
ment, and  appeared  to  be  a  different 
taking  from  that  charged,  the  prose- 
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System  to  rebtU  Accident.,  Mistake,  or  Innocent  Intention. 
Admissible,  Inadmissible, 


Murder. — A.  is  charged  with  the 
murder  of  B.  (her  husband)  by  poison, 
it  being  proved  that  A.  had  insured 
B.'8  life; — evidence  (1)  that  other 
members  of  B.'s  family,  to  whom  A. 
had  acoeesy  had  died  (some  previously, 
and  others  subsequently,  to  B.*s 
death)  from  the  same  poison, — held  ad- 
misable,  after  proof  of  administration 
of  the  poison  by  A.  to  B.,  to  show  that 
such  administration  was  intentional 
and  not  accidental  (R.  v.  Geering,  18 
L.J.M.C.  215;  R.  v.  Gamer,  3  F.  & 
F.  681 ;  R.  V.  Cotton,  12  Cox,  400) ; 
and  (2)  that  the  lives  of  those  other 
members  had  been  insured  by  A., — 
held  admissible  to  show  A.'s  motive 
for  murdering  B.  (R.  v.  Heesom,  14 
Cox,  40 ;  cp.  R.  v.  Stephens,  16  Cox, 
387  ;  and  R.  v.  Gray,  post,  165). 

A.,  a  doctor,  is  charged  with  the 
murder  of  B.,  an  unfortunate,  by 
strychnine  ;^-evidence  of  the  deaths 
by  stryohn^e  of  three  other  unfor- 
tunates with  whom  A.  had  been  inti- 
mate, and  of  his  attempted  adminis- 
tration thereof  to  a  fourth,  was  re- 
ceived, after  connecting  those  acts 
with  the  prisoner  by  showing  his 
possession  of  strychnine,  and  that 
this  was  the  cause  of  all  the  deaths.  [R. 
V.  Neill,  116  Sees.  Pap.  CCC.  p.  1417. 
per  Hawkins,  J.  No  grounds  are 
stated,  but  the  evidence  was  tendered 
to  show  identity ;  motive ;  that  the 
prisoner  understood  the  nature  and 
quality  of  the  act ;  and  to  negative 
the  defence  of  accident  or  mistake. 
It  was  objected  that  the  other  women 
did  not  live  under  the  same  roof  as 
the  prisoner ;  nor  was  he  shown  to 
hAve  prepared  their  food ;  and  that 
the  possession  of  a  common  drug 
like  strychnine,  to  which  all  other 
doctors  and  chemists  equally  had 
access,  was  not  exceptional  in  the  case 
of  the  prisoner.  Gp.  B.  v.  Klosowski, 
137  id.  471.] 

A.  is  charged  with  the  murder  of 
B.9  an  infant,  whom  she  had  promised 
to  adopt  and  maintain  on  receipt  of 
a  small  premium  from  B.*s  mother, 
but  whose  body  was  afterwards  found 
buried  in  A.'s  garden  ; — evidence  that 


cution  would  have  been  put  to  the  elec- 
tion, but  here  it  was  not  on  the  record 
at  all  (R.  V.  Butler.  2  C.  &  K.  221). 

Murder. — A.  is  charged  with  the 
murder  of  B.,  his  wife,  by  poison  on 
Jan.  26,  1886  ;^-evidence  that  six 
months  afterwards  A.  administered  the 
same  poison  to  C,  his  father-in-law 
(who  did  not  die),  held  inadmissible, 
no  sufficient  proof  having  been  given 
either  (1)  that  A.  had  administered 
the  poison  to  B. ;  or  (2)  that  the  two 
events  were  connected  as  part  of  the 
same  transaction,  or  as  actuated 
by  a  common  design  [R.  v.  Hall,  5 
N.Z.L.R.  (C.A.)  93.  See  comments 
in  this  case  upon  R.  v.  Geering,  oppo- 
site. The  evidence  was  also  rejected 
to  show  symptoms,  which  the  Court 
remarked  should  be  confined  to  patho- 
logical facts  {post,  chap.  xxxv.)]. 


A.  is  charged  with  the  murder  of 
B.  by  poison,  it  being  proved  that 
she  afterwards  obtained  money  from 
an  insurance  on  B.'s  life; — evidence 

(1)  that  A.  had  caused  the  deaths  of 
other  persons  by  similar  means  having 
been  admitted,  further  evidence  (2) 
that  she  had  also  obtained  their  in- 
surance-moneys held  inadmissible  to 
prove  A.*s  motive  for  murdering  B. 
(R.  V.  Flannagan,  15  Cox,  403,  per 
Butt,  J.). 

A.  (the  manager  of  B/s  eating- 
house)  is  charged  with  the  murder  of 
B.  by  poison  ; — evidence  that  throe 
other  members  of  B.*s  family  died  of 
the  same  poison,  and  that  A.  was 
present  at  all  the  deaths  and  adminis- 
tered "  something  "  to  two  of  them, 
was  tendered — (1)  to  rebut  accident ; 

(2)  to  show  A.'8  possession  of  poison, 
since  this  was  foimd  in  them  and  he 
had  administered  "  something  "  ;  (3) 
to  exculpate  C,  a  niece  of  B.,  who 
sometimes  visited  B.  and  whom  A. 
accused  of  the  murder,  it  being  pro- 
posed to  show  that  C.  was  absent  and 
could  not  by  any  possibility  have 
poisoned  one  of  the  other  three ;  (4) 
as  parts  of  the  same  transaction. 
Held  inadmissible  [R.  t;.  Winslow,  8 
Cox,  397,  per  Martin  and  Wilde,  BB. 
No  reasons  are  given.  In  Makin  v, 
A.-G.,     inf,      Herschell,     L.C.,     re- 
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A.  had  received  other  infants  from 
their  mothers  on  similar  terms,  who 
had  afterwards  disappeared,  and  that 
the  bodies  of  unidentified  infants 
were  fomid  buried  in  the  gardens  of 
other  houses  occupied  by  A.,  is  admis- 
sible to  rebut  the  defence  that  B.'s 
death  was  accidental  (Makin  v.  A.-G. 
of  New  South  Wales,  ISW,  A.C.  67 ; 
K.  V.  Walters  and  Sachs,  137  Sess. 
Pap.  C.C.C.  284). 

A.  is  charged  with  the  murder  of 
B.,  her  child, — her  defence  being 
sudden  mania  ;^-eTidence  of  a  volun- 
tary confession  as  to  how  she  killed 
C,  another  child,  was  received  to 
rebut  this  defence  and  show  her  state 
of  mind  (R.  v.  Wells,  120  Sess.  Pap. 
C.C.C.  p.  1203,  per  Collins,  J.). 

The  question  being  whether  the 
suffocation  of  an  infant  by  its  mother 
was  intentional  or  accidental ; — evi- 
dence that  four  other  children  of  the 
same  mother  had  died  early  from 
causes  unknottm — held  admissible  (R. 
V.  Roden,  12  Cox,  630  ;  cp,  R.  v.  Bniley, 
inf.  166). 

False  Pretences. — The  question  be- 
ing whether  A.  attempted  to  obtain 
money  from  B.  by  falsely  pretendine 
that  a  certain  ring  was  a  diamond 
ring ; — the  facts  uiat  A.  had  pre- 
vioudy  attempted  to  obtain  money 
from  other  persons  by  false  represen- 
tations as  to  the  genuineness  of  other 
rings  and  jewellery  is  admissible  to 
show  his  knowledge  that  the  ring  in 
question  was  not  genuine  (R.  v.  Fran- 
cis, L.R.  2  C.C.R.  128). 

A.  is  charged  with  obtaining  and 
attempting  to  obtain  money  by  false 
pretences  from  four  persons  by  an 
advertisement  offering  employment 
to  all  who  sent  him  Is.  in  stamps. 
Letters  from  281  other  persons,  ex- 
pressed to  be  in  answer  to  the  adver- 
tisement and  each  enclosing  twelve 
stamps,  which  letters  had  been  inter- 
cepted at  the  post-office  and  had  never 
in  fact  reached  A., — held  admissible 
although   only   constructively   in  his 

ftossession  (R.  v.  Cooper,  1  Q.B.D.  19). 
t  is  not  clear  whether  the  evidence 
was  received  to  show  a  fraudulent  de- 
sign or  a  criminal  attempt  ;but  it  would 
seem  admissible  on  either  ground,  cp. 
Blake  v.  Albion  Soc.,  4  C.P.D.  94, 
101,  andaw/€,  86-6.  [As'to  the  admis- 
sibility of  the  letters   as  evidence  of 


Inadmissible, 

marked  that,  seeing  that  in  R.  v. 
Gray,  inf.,  166,  similar  facta  were  ad- 
mitted by  Willes,  J.,  after  consulta- 
tion with  Martin,  B.,  **  it  could  not 
be  regarded  as  certain  that  the  latter 
dissented  from  R.  v.  Geering,  sup., 
and  other  cases."  In  any  case,  it 
seems  that  R.  v.  Winslow  must  now 
be  regarded  as  over-ruled.  It  is  no- 
ticeaUe  that  in  this  case,  in  order  not 
to  prejudice  the  jury,  the  arguments 
for  and  against  the  evidence  were  put 
into  writing  and  the  decision  given 
in  private ;  see  also  R.  v.  Taylor,  5 
Cox,  138 ;  and  in  R.  r.  Horsford, 
ante,  68,  part  of  the  arguments  were 
heard  by  Hawkins,  J.,  in  private,  ex 
rel.  E.  WUd]. 


False  Pretences. — ^The  question  be- 
ing whether  A.  obtained  money  from 
B.  by  falsely  pretending  that  C.  had 
authorised  him  to  collect  it ; — the  fact 
that  A.  subsequently  obtained  money 
from  B.,  by  a  similar  false  pretence, 
held  inadmissible  to  show  A.  s  know- 
ledge that  he  had  no  authority  on 
the  occasion  in  question.  [R.  v.  Holt, 
Bell  C.C.  280.  No  reasons  are  given  ; 
but  in  R.  V.  Francis,  sup.,  Blackburn, 
J.,  remarked  of  R.  v.  Holt,  "  The 
alleged  false  pretence  was  an  asser- 
tion of  authority  to  receive  the  money, 
and  the  question  was  authority  or  no 
authority ;  the  evidence  was  wholly 
irrelevant."  So,  in  Prescott  v.  Flinn, 
arUe,  147,  to  show  that  A.  had  no 
authority  to  indorse  a  bill  in  B.*s  name, 
evidence  that  on  a  previous  occasion 
he  had  forged  such  an  authority  from 
B.,  and  so  on  thcU  occasion  had  none, 
was  held  inadmissible.  The  explana- 
tion of  Blackburn,  J.,  does  not,  how- 
ever, satisfactorily  explain  R.  v.  Holt, 
for  there  the  evidence  was  tendered 
not  to  prove  want  of  authority,  of 
which  evidence  had  been  given 
aliunde,  but  to  show  that  A.*8  misre- 
presentation was  made  with  guilty 
mtent.  In  Ros.  Or.  £v.  94,  indeed, 
the  exclusion  even  on  this  ground  is 
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Admisnble. 

the  tntih  of  their  contents  see  post, 
236, 239.] 

A.  is  oharsed  with  obtaining  eggs 
fcf>iiL  B.  by  uJsely  pretending,  in  aa 
advertisementy  that  he  was  carrying 
on  business  as  a  dairyman.  Evidence 
that  A.  subsequently  obtained  eggs 
from  other  persons  b^  a  similar  ad- 
vertisement is  admissible  as  showing 
a  general  scheme  to  defraud  (R.  v. 
Rhodes,  1899,  1  Q.B.  77,  aCR. 
Aliier,  if  the  other  similar  transac- 
tions had  been  of  an  isolated  character 
and  not  part  of  a  general  scheme,  R. 
V.  Holt,  opposite). 

A.  is  charged  with  obtaining  money 
from  B.,  C.  and  D.  by  worthless 
cheques.  Evidence  that  A.  had  iH*e- 
viously  obtained  a  cheque  from  E.  by 
the  same  means,  held  admissible  as 
part  of  a  course  of  conduct  showing 
guilty  knowledge  and  intent  and  ne- 
gativing any  reasonable  belief  that 
the  cheques  would  be  met,  although 
i^  had  already  been  tried  and  ac- 
quitted as  to  £.'s  cheque  (R.  v.  OUis, 
1900,  2  Q.B.  768,  C.C.R.). 

A.  is  charged  with  obtaining  fur- 
niture and  credit  from  B.  at  Brighton 
by  islsely  pretending  that  he  was 
agent  for  a  Xiondon  syndicate.  De- 
fence, that  he  bought  as  principal  and 
merely  g<kve  the  syndicate  as  a  refe- 
rence. To  rebut  this  and  show  that 
his  alleged  business  was  a  sham ; — 
evidence  that  a  week  later  A.  ob- 
tained furniture  and  credit  from  C.  at 
Brighton  by  the  same  pretence  held 
admissible  (K.  v.  Smith,  92  LT.  208). 
Fraud, — A.  is  charged  with  frau- 
dulently obtaining  credit  for  board 
and  lodsing  from  B. ; — evidence  that 
nhortly  oefore  A.  had  hired  lodgingfl 
from  C.  and  left  without  paying,  and 
that  he  still  owed  this  money  when  he 
went  to  lodge  with  B.,  held  admissible 
as  showing  a  systematic  course  of 
conduct  negativing  any  reasonable  or 
honest  motive  (R.  v.  Wyatt,  1904,  1 
K.B.  188). 

A.  sues  B.  for  a  libel  charging  A. 
with  fraudulently  obtaining  goods  on 
credit  in  Limerick.  Defence,  justi- 
fication, of  which,  however,  no  parti- 
culars have  been  given  or  required. 
A.,  on  cross-examination,  admits 
that  he  obtained  goods  for  which  he 
still  owed,  both  in  Limerick  and  Cork. 
Held,  that  witnesses  might  be  called 


InadmissibU, 

supported,  "  since  the  guilty  intention 
may  not  have  arisen  until  after  the 
act  charged " ;  so  in  R.  v.  Cooper, 
opposite^  Bramwell,  B.,  asked  how 
what  happened  after  the  act  could  be 
evidence  of  the  defendant's  intent 
in  doing  it  ?  This  objection,  how- 
ever, now  ^nerally  goes  to  weight, 
not  admissibility  {ante,  130) ;  and 
though  R.  V,  Holt  was  approved  in 
R.  v.  Rhodes  and  R.  v.  Smith,  opposite, 
it  was  upon  the  ground  not  that  the 
similar  act  was  subsequent,  but  that 
it  was  distinct  and  unconnected.] 

A.  is  charged  with  obtaining  a 
shawl  from  B.  by  false  pretences  on 
Sep.  26; — evidence  that  he  obtained 
another  shawl  from  B.  on  Sep.  29,  by 
similar  false  pretences,  held  inad- 
missible (R.  V.  Fuidge,  Leigh  and 
Cave,  390,  C.C.R.  No  reasons  are 
given ;  perhaps  because  the  two 
offences  were  considered  to  be  sepa- 
rate and  distinct). 
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to  prove  the  Cork  frauds,  as  no  parti- 
culars had  been  given  confining  the 
acts  to  Limerick  (Hewson  v,  Cleeve, 
1904,  2  LR.,  536).  4 

The  question  being  whether  an  in- 
surance company  acted  fraudulently 
in  obtaining  a  premium  from  A. 
through  their  agent,  B.,  who  had 
represented  to  A.  that  if  he  would  in- 
sure, B.  would  procure  him  a  loan 
from  the  company ; — the  fact  that 
premiums  had  previously  been  ob- 
tained by  the  same  agent  and  means 
from  other  persons,  to  the  knowledge 
and  for  the  benefit  of  the  company, 
without  loans  being  made,  held  ad- 
missible, as  showing  the  fraudulent 
character  of  the  transaction  in  ques- 
tion (Blake  v,  Albion  Society,  4  C.P.D. 
94;  an/e,  81). 

A.,  a  brewer,  is  charged  with  falsely 
describing  certain  beer  supplied  to  B., 
a  customer,  as  a"  barrel  **  of  tlurty-six 
gallons,  instead  of  a  "  cask  **  of  thirty- 
lOMi; — evidence  that  A.'s  drayman 
had  on  previous  occasions  delivered 
casks  falsely  invoiced  as  barrels  is 
admissible  to  show  thelatter*s  intent 
to  defraud  (Budd  v.  Lucas,  1891,  1 
Q.B.  408 ;  ante,  79). 

A.  sues  B.,  a  wine-merchant,  for 
the  price  of  advertisements  ; — defence 
that  the  contract  was  obtained  by 
fraudulent  misrepresentation.  Having 
given  evidence  of  the  making  of  the 
representation,  B.,  to  show  A.*s  in- 
tent, tenders  evidence  that  other 
wine- merchants  had  previously  been 
defrauded  by  him  in  the  same  way. 
A.'s  counsel  admits  that  if  the  repre- 
sentation was  made,  A.  cannot  recover ; 
and  therefore  claims  that,  as  the  only 
issue  for  the  jury  is  whether  it  was 
made  or  not,  evidence  of  intent  is  in- 
admissible. This  contention  pre- 
vailing, and  the  jury  having  found 
that  A.  did  not  make  the  representa- 
tion ; — held,  by  the  C.A.,  that  both 
issues  having  been  raised  by  B.,  evi- 
dence on  the  second  could  not  by  such 
an  admission  be  shut  out,  or  postponed, 
until  the  jury  had  decided  the  first 
(Barnes  v.  Merritt,  16  T.L.R.  419. 
Aliter  if  the  first  had  been  the  only 
issue  raised). 

Arson. — A.  is  charged  with  setting 
fire  to  B.*s  rick  by  firing  a  gun  ; — evi- 
dence that,  the  day  before,  A.  was 
seen  close  to  the  same  rick  with  a  gun. 


Inadmissible. 


Arson. — A.  is  charged  with  setting 
fire  to  hay  in  B.'s  bam  in  Oct,  1905. 
A.,  having  confessed  that  he  entered 
the  bam,  lit  his  pipe  and  fell  asleep  on 
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and  that  the  rick  was  then  on  fire, 
held  admissible  (R.  v.  Dossett,  2  C. 
&  K.  306). 

A.  is  charged  with  setting  fire  to 
his  house  with  intent  to  denraud  an 
insurance  company, — defence,  acci- 
dent. To  rebut  this  defence,  evi- 
dence that  (1)  previous  attempts  (not 
shown  to  have  been  by  A.)  had  been 
made  to  set  fire  to  the  same  house  (R. 
V.  Bailey,  2  Cox,  311);  and  (2)  that 
two  other  houses,  in  which  A.  had 
previously  lived,  had  been  burned 
down,  and  that  he  had  obtained  the 
money  for  which  they  had  been  in 
sured; — held  admissible  [R.  t\  Gray, 
4  F.  &  F.  1 102  ;  this  case  was  doubted 
by  Sir  J.  Stephen,  since  it  might  in- 
volve the  trial  of  several  distinct 
charges  at  once,  as  it  would  be  hard 
to  exclude  evidence  that  the  other 
fires  were  accidental  (Dig.  £v.  art. 
12) ;  it  was,  however,  approved  in 
Makin  V.A.-G.,  sup.l 


False  Accusation  with  inlenl  to  ex- 
tort,— A.  is  charged  with  falsely  accu- 
sing B.  of  indecently  assaulting  him, 
witn  intent  to  extort  money.  Evi- 
dence having  been  given  that  A.  gave 

B.  into  custody,  saying,  "  I  charge 
him  with  indecently  assaulting  me," 
declarations  by  A.  on  a  former  occa- 
sion that  he  had  obtained  money  from 

C.  by  threatening  to  accuse  him  of  a 
similar  crime, — held  admissible  to  show 
A.*8  intent  (R.  r.  Cooper,  3  Cox,  647). 


Inadmissible* 

the  hay ; — a  previous  confession  by 
him  that  he  had  in  July  caused  a  fire 
in  C.*s  bam  in  a  similar  manner  was 
tendered  to  rebut  accident  and  show 
that,  knowing  the  result  in  C.'s  case, 
he  was  criminally  reckless  in  B.'s. 
There  was,  however,  no  suggestion  of 
any  grudge  against  B.  or  C.  Held 
inadmissible — the  barns  being  several 
miles  apart  and  the  fires  occurring 
at  more  than  three  months'  interval 
(R.  V,  Peel,  50  Sol.  Jo.  137,  per  Jelf ,  J.). 

A.  is  charged  with  setting  fire  to 
B.'s  rick.  Evidence  having  been 
given  that  A.  had  been  seen  leaving 
the  burning  rick, — the  fact  that  A. 
and  his  wi^  had  been  seen  laughing 
at  another  fire  on  B.'s  premises,  and 
hindering  another  person  from  throw- 
ing water  on  it,  held  inadmissible.  [R. 
v.  Harris,  4  F.  &  F.  342,  per  Willes,  J., 
apparently  on  the  ground  that  the 
latter  conduct  did  not  tend  to  explain 
that  in  question  (Ros.  Cr.  Ev.  94).  In 
a  note  to  the  report,  however,  it  is 
said  that "  it  was  here  proposed  to  eke 
out  doubtful  evidence  of  identity  by 
ambiguous  evidence  of  the  prisoner  s 
mere  demeanour  on  former  occasions;  '* 
as  to  this  ground,  see  an/c,  142-3.] 

A.  is  charged  with  setting  fire  to 
B.'s  rick.  Evidence  having  been  re- 
ceived that,  later  on  the  same  night, 
fires  had  also  occurred  at  the  ricks  of 
C.  and  D.,  about  half  a  mile  and  a 
mile  away,  respectively  ; — evidence 
of  threats,  statements  and  particular 
acts  by  A.  pointing]  alone  to  C's  or 
D.'s  fires,  and  not  implicating  A.,  or 
explaining  his  conduct,  as  toB.*s  fire, 
held  inadmissible  (R.  v.  Taylor,  5 
Cox,  138) ;  and  see  Wills,  Circ.  Ev., 
5th  ed.,  50).  r  < 

False  Accusation  tcith  intent  to  ex- 
tort.— A.  is  charged  with  threatening 
to  accuse  B.  of  an  infamous  crime, 
with  intent  to  extort  money,  B. 
having  sworn  that  A.  said  to  him,  "  if 
you  don*t  give  me  £1, 1  will  charge  you 
with  indecent  assault." — Held,  that, 
if  the  jury  believed  B.,  the  intent  was 
manifest ;  and  therefore  evidence  that 
two,  years  before  A.  had  made  a  simi- 
lar charge  against  C,  and  when  ar- 
rested had  given  a  false  address,  was 
madmissible  (R.  v.  MacDonnell,  5  Cox, 
153,  distinguishing  R.  v.  Cooper,  oppo- 
site, where  the  evidence  was  necessary 
to  explain  the  act). 
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Procuring  JJIiscarriage.  —  A.  is 
charged  with  using  certain  instru- 
ments on  B.  with  intent  to  procure 
abortion ; — evidence  that  nine  months 
before  (1)  A.  had  performed  a  similar, 
though  unsuccessful,  operation  on  C. 
with  the  avowed  intention  of  procuring 
her  miscarriage;  and (2)  had  then  stated 
to  C.  that  he  was  in  thehabii  of  perform- 
ing similar  operations  for  the  same 
purpose  ; — held  admissible  to  show 
mtent  and  rebut  the  possible  sugges- 
tion that  the  instruments  were  used 
for  a  lawful  purpose,  e,^.,  to  examine 
B.  for  leucorrhcca  (R.  v.  Bond,  1906, 
2  K.B.  389,  C.C.R. ;  R.  v.  Dale,  16  Cox, 
703 ;  R.  V.  Cooper,  3  Cox,  pp.  649, 
650). 


Sedition. — A.  is  charged  with  bring- 
ing the  courts  of  justice  into  con- 
tempt by  proposing  the  substitution 
of  another  code  of  rules  for  the  settle- 
ment of  disputes ; — evidence  that 
similar  rules  to  those  proposed  by  A 
were  adopted  by  the  QuaKers  for  the 
settlement  of  their  disputes  is  admis- 
sible to  negative  the  alleged  intent 
(R.  V.  O'Connell,  6  St.  Tr.  N.S.  at 
633-636.  Pennefather,  J.,  for  the 
majority  of  the  Court,  remarked, 
"  Surely,  to  show  quo  animo  the  act 
was  done,  it  is  material  to  show  that 
a  vast  number  of  respectable  people 
have  done  the  same  thing  and  been 
universally  considered  as  acting  le- 
gall V. ' *  Crom pton,  J. ,  diss, ,  obs^ed, 
**  The  intent  is  to  bo  gathered  from 
the  acts  and  declarations  of  the  parties 
and  not  from  those  of  strangers  "). 


Inadmissible, 

Procuring  Miscarriage,  —  A.  i« 
charged  with  using  a  certain  instru- 
ment on  B.  with  intent  to  procure 
abortion.  Evidence  that  four  months 
later  A.  had  treated  another  married 
woman  in  a  similar  manner, — held 
inadmissible,  since  two  instances,  es- 
pecially where  the  second  is  a  subse- 
quent one,  could  not  be  relied  on  as 
proof  of  a  systematic  course  of  action 
(R.  V.  Hicks,  39  L.Jo.  421,  per  Ridley, 
J.).  So,  in  R.  V.  Bond,  opposite^  evi- 
dence of  (1)  without  evidence  of  (2) 
would  have  been  inadmissible  (per  Ld. 
Alverstone,  C.J.  pp.  394-6 ;  per 
Kennedy,  J.,  p.  406  ;  per  Ridley,  J.,  p. 
407  ;  per  Bray,  J.,  p.  418  ;  conira,  per 
Jelf,  J.,  p.  413,  who  considered  that 
the  number  of  the  instances  merely 
goes  to  weight  and  not  admissibility). 

Attempt  to  Ravish, — A.  is  char^^ 
with  assaulting  with  intent  to  ravish. 
Evidence  that  on  former  occasions  A. 
took  liberties  with  B.  held  not  ad- 
missible to  show  such  intent.  [R.  v. 
Lloyd.  7  C.  &  P.  318 ;  Patterson,  B., 
remarked,  "  All  the  cases  in  which 
such  evidence  has  been  admitted 
have  been  cases  of  malice  ;  I  can  find 
none  in  which  former  conduct  has 
been  admitted  to  show  a  lustful  in- 
tent." This  remark,  however,  would  not 
afford  a  safe  guide  in  the  present 
day  ;  and  cp,  proof  of  adultery,  atde^ 
143.  Prior  liberties,  however,  would 
seem  slight,  if  any,  evidence  of  an 
intent  to  ravish,  i.e.,  notwithstanding 
any  resistance  on  B.'8  part.] 

Crudly  to  Children, — A.  is  charged, 
under  the  Children's  Act,  1894,  with 
cruelty  to  children  "  between  Nov. 
9,  1900,  and  April  9,  1901."  Evi- 
dence of  cruelty  to  them  on  prior 
dates  held  not  admissible  either  (I) 
to  rebut  the  theory  of  accident;  or 
(2)  under  s.  13  (4)  of  the  Act,  by  which 
it  is  not  necessary  to  specify  the  dates 
of  the  acts  constituting  a  continuous 
offence  [R.  v.  Miller,  66  J.P.  313,  per 
Phillimore,  J.  No  reasons  are  stated, 
but  it  was  said  to  be  otherwise,  per- 
haps, if  dates  had  not  been  given ; 
and  the  evidence  was  in  fact  admitted 
on  A.'s  cross-examination,  anle,  64]. 


(    167    ) 


CHAPTER  XIII. 
CHARACTER. 

CHARACTER  IN  ISSUE.— When  a  party's  general  character  is 
itself  in  iaaue,  proof  must  necessarily  be  received  of  what  that  general 
character  is,  or  is  not  (Tay.  s.  355 ;  Best,  s.  258).  Thus,  the  ques- 
tion being  whether  a  governess  was  '^  competent,  ladylike,  and  good- 
tempered,"  while  in  her  employer's  service,  witnesses  were  allowed  to 
assert  or  deny  her  general  competency,  good  manners,  and  temper 
(Fountain  v.  Boodle,  3  Q.B.  5  ;  Brine  v.  Bazalgette,  3  Ex.  692 ;  King 
V.  Waring,  5  Esp.  14  ;  Jones  v.  James,  18  L.T.  243.  And  in  such  cases 
particular  instances  are  also  admissible  (Clarke  v.  Periam,  2  Atk. 
333  ;  Traies  v.  Annesley,  Times,  Dec.  16,  1898;  Best,  s.  258  ;  Ros. 
N.P.  87  ;  cp.  Custom,  ante^  88). 

Chamcter  of  Places,  Tfdnga  or  Animals. — The  same  rule  holds 
where  the  character  of  places,  things,  or  animals,  is  in  issue  {post^ 
172).  Thus,  to  prove  the  disorderly  character  of  licensed  premises, 
convictions  against  former  occupiers  are  receivable,  though  the 
present  one  is  admittedly  respectable  (R.  v.  Miskin  Higher,  1893, 
1  Q.B.  275);  as  well  as  evidence  that  he  had  suffered  gambling,  even 
though  he  had  been  acquitted  of  that  charge  on  the  same  facts 
(Latimer t?. Birmingham,  60  J.P.660;  Smithv.Shann,  14  T.L.R.  443). 
The  dangerous  character  of  a  dock,  railway-station,  or  road  may  also 
be  shown  by  previous  accidents  thereat  (ante,  145, 152) ;  or  the  con- 
dition of  a  ship  by  its  previous  condition  {id,). 

CHARACTER  NOT  IN  ISSUE.— Where,  however,  character  is 
tendered  in  proof  or  disproof  of  some  other  issue,  it  is,  even  though 
logically  relevant^  usually  excluded  on  grounds  of  policy  and  fairness, 
since  its  admission  would  surprise  and  prejudice  the  parties  by  raking 
up  the  whole  of  their  careers,  which  they  could  not  possibly  come 
into  Court  prepared  to  defend  (R.  v,  Rowton,  34  L.J.M.C.  57).  [Tay. 
ss.  349-63;  Ros.  N.P.87;  Ros.  Cr.  Ev.  89-90;  3  Russ.  Cr.  424-8; 
Stoph.  art.  57;  Whart.  s.  50;  Wigmore,  Ev.  52-80.] 

Thus,  in  criminal  cases,  to  prove  that  the  defendant  committed  the 
crime  charged,  evidence  may  not  be  given  either  (1)  that  he  bore  a 
bad  reputation  in  the  community  {id,) ;  or  (2)  that  he  had  a  disposi- 
tion to  commit  crimes  of  that  kind  (te^.  R.  v.  Cole,  1  Phil.  &  Am. 
Ev.y  10th  ed.,  508) ;  or  (3)  that  he  had  on  other  occasions  committed 
particular  acta  of  the  same  class  evincing  such  a  disposition  {ante. 
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140).  Nor,  conversely,  to  disprove  particular  instances  of  obtainiDg 
money  by  false  pretences  as  to  a  marriage  agency,  can  the  defendant 
prove,  either  (1)  that  the  general  character  of  his  agency  is  genuioe, 
or  (2)  that  he  has  effected  genuine  marriages  through  it  in  other 
instances  (R.  v,  Mortimer,  anUj  102).  The  same  rule  prevails  in 
civil  cases.  Thus,  where  a  will  was  impeached  for  fraud,  the 
defendant  was  not  allowed  to  prove  his  good  character  in  answer 
(Goodright  v.  Hicks,  B.N.P.  296).  Nor,  in  divorce  cases,  can  a 
husband,  in  disproof  of  a  particular  act  of  cruelty,  tender  evidence 
of  his  general  character  for  humanity  (Narracott  v.  Narraoott,  38 
L.J.P.  j^  M.  61 ;  and  see  Jones  v,  James,  sup,). 

EXCEPTIONS. 

(1)  Pri8oner*s  CSharacter. — In  all  criminal  cases  involving  punish- 
ment as  distinguished  from  penalty  (A.-G.  v.  Bowman,  2  B.  &  P.  582  ; 
A.-G.  V,  Radloff,  10  Ex.  84),  the  prisoner  is,  on  grounds  of  humanity, 
allowed  the  privilege  of  proving  his  good  character,  either  in  chief  or 
by  cross-examination,  for  the  purpose  of  raising  a  presumption  of 
his  innocence. 

History, — Before  the  Norman  Conquest  the  character  of  the 
accused  decided  whether  he  was  to  be  allowed  to  dear  himself  by 
compurgation,  or  to  be  sent  to  the  ordeal.  In  later  times,  also,  the 
prisoner's  character  must  have  weighed  with  the  jury  when  they  acted 
as  witnesses.  Under  the  Stuarts,  evidence  appears  to  have  been 
freely  given  of  particular  crimes  or  misconduct  committed  by  the 
prisoner,  although  unconnected  with  the  matter  in  issue ;  and  evidence 
o{  his  good  character  was,  at  all  events  as  early  as  1664,  also  admitted 
in  his  favour  (R.  v.  Turner,  6  How.  St.  Tr.  613).  Sir  J.  Stephen  remarks 
that  ''  all  through  the  eighteenth  century  evidence  of  character  was 
given  on  behalf  of  the  prisoner  as  it  is  now;  "  but  for  a  time  it  was  cer- 
tainly the  practice  to  allow  proof  of  the  prisoner's  character  on  capital 
charges  only  (1802,  MacNally,  Ev.  320-2).  Moreover,  from  1699 
to  1839,  the  cases  show  that  it  was  not  the  prisoner's  reputation 
in  the  community  that  was  called  for,  but  the  witness'  own  belief, 
founded  on  personal  intimacy,  as  to  the  trait  of  character  in  question, 
— particular  acts,  showing  such  disposition,  being  alone  excluded.  In 
1863,  however,  it  was  decided  in  R.  v,  Rowton,  34  L.J.M.C.  57,  that 
character  means  reputation,  as  distinguished  from  disposition,  a 
decision  of  which  it  has  been  said  that,  though  settling  the  law,  it  is 
found  impossible  to  maintain  in  practice  [Steph.  1  Hist.  Or.  Law, 
449-60 ;  id.  inf. ;  Wigmore,  Ev.  s.  66  ;  id.  32  Am.  L.  Rev.  718]. 

Scope. — The  character  proved  must  be  of  the  specific  kind  impeached^ 
e.g.,  honesty  where  dishonesty  is  charged,  gooi  character  in  other 
respects  being  irrelevant  (Tay. s.  351 ).  And  itmustbe general,said not 
relate  to  partictUar  instances  of  such  honesty,  &c.  (ibid,).  In  strictness, 
also,  it  seems  that  the  witness  should  depose  to  the  prisoner's  reputeh' 
tion  (i.e.,  the  estimate  formed  of  him  by  the  community),  and  not  to 
his  own  individual  opinion  of  the  prisoner's  character  or  disposition 
(R.  V,  Rowton,  sup, ;  contra  in  impeaching  the  character  of  awitness, 
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pasif  cbap.  xli.).  But  'Hhis  distinction  is  seldom,  if  ever,  acted  on  in 
practice,  the  question  always  put  to  a  witness  to  character  being, 
What  is  the  prisoner's  character  for  honesty,  morality,  or  humanity  ? 
as  the  case  may  be.  Nor  is  the  witness  ever  warned  that  he  is  to  confine 
his  evidence  to  the  prisoner's  reputation.  It  would  be  no  easy  matter 
to  make  the  common  run  of  witnesses  understand  the  distinction  " 
(Steph.  note,  xzvi.).  As  the  best  character  is  often  the  least  talked 
of,  the  witness  may  even  give  negcUive  as  well  as  affirmcUive  evidence 
on  the  subject — e.g,^  that  he  has  never  heard  anything  against  the 
prisoner  (R.  v.  Eowton,  sup, ;  B.  v.  West,  112  Sess.  Pap.  O.C.C.  725). 
Finally,  the  character  proved  must  relate  to  a  period  proximate  to  the 
date  of  the  charge  (R.  v.  Swendsen,  14  How.  St.  Tr.  596). 

By  the  Prevention  of  Crimes  Act,  1871,  s.  15^  it  is  provided  that, 
in  proving  the  intent  to  commit  a  felony  under  the  Vagrant  Act,  1824 
(amended  by  later  statutes),  it  is  not  necessary  to  show  any  particular 
acts,  but  the  intent  may  be  gathered  from  the  circumstances  and  known 
character  of  the  prisoner.  Thus,  on  charges  under  the  Act,  evidence 
may  be  given  before  verdict  that  he  had  been  previously  convicted  of 
theft ;  was  the  associate  of  thieves ;  and  on  being  arrested  had  given 
a  false  name,  address,  and  account  of  property  (not  proved  to  have 
been  stolen)  found  in  his  possession  (Clarke  v,  K.,  14  Q.B.D.  92). 

HebtUting  Evidence, — ^The  prisoner's  witnesses  to  character  may 
(though  this  is  not  usual)  be  cross-examined  by  the  prosecution,  e.g.y 
as  to  the  grounds  of  their  belief,  or  as  to  particular  acts  or  even 
suspidons  of  prior  misconduct  on  his  part  (R.  v.  Hodgkiss,  7  C.  &  P. 
298 ;  R. V.Wood, 5 Jur. 225);  though  not,in  this  connection,ithas been 
held,  as  to  other  crimes  committed  about  the  same  time  as  that  charged 
(R.  V.  Rogan,  1  Oox,  291 , where,  on  acharge  of  larceny  evidence  in  rebuttal 
of  good  character,  that  other  stolen  property  was  found  at  his  rooms 
on  the  same  night,  was  rejected,  though  cditer  as  to  a  prior  larceny). 
And  whether  the  good  character  has  been  elicited  in  chief  or  on  cross- 
examination,  but  in  rebuttal  only,  evidence  may  in  strictness  be  given 
(though  this  israrely  if  overdone)  of  the  prisoner's  bad  general  character 
(R. «.  Rowton,8ti^.;  R.v,  Jones,  115Se8s.  Pap.  C.C.C.  170);  as  well  as, 
in  certain  cases,  and  before  the  jury  return  their  verdict,  of  his  previous 
conviction  tor  crime  (R.  v.  Shrimpton,2  Den. 21 9 ;  R.v.  West,  112  Sess. 
Pap.  725).  [The  cases  are  the  following :  On  a  trial  for  any  felony  not 
punishable  with  death,  a  previous  conviction  for  felony  (6  <&  7  Will.  IV . 
ell  1, referring  to 7 ds 8  Qeo.iy.c.28,s.ll.  Mr.  JusticeStephenremarks 
that  if  '^  not  punishable  with  death "  means  at  the  time  the  last 
mentioned  Act  was  passed,  viz.,  June  21,  1827,  the  effect  of  this 
provision  is  considerably  narrowed.  Dig.  art.  56  n.);  on  a  trial  for 
any  offence  under  the  Larceny  Act,  1861,  a  previous  conviction  for 
felony  or  misdemeanour  (24  &  25  Vict.  c.  96,  s.  116) ;  on  a  trial  for 
any  coinage  offence,  a  previous  conviction  under  any  Coinage  Act 
(24  &  25  Vict.  c.  99,  s.  37  ;  R.  v.  Martin,  11  Cox,  343).  See  also 
the  Prevention  of  Crimes  Act,  1871,  ss.  7,  9  and  20.]  As  to  cross- 
examination  of  the  prisoner  to  show  his  bad  character  or  previous 
conviction  ^.  under  the  Cr.  Ev.  Act  1898,  s.  1,  see  postf  chap,  xzziz. 
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And  as  to  proof  of    previous  convictions  before  or  after  verdict, 
ante,  32. 

(2)  Cliaracter  of  Third  Persons.  Rape. — On  charges  of  rape,  or 
attemptsto  ravish, the6a<:?^e7i«ra/cAarac/6r  of  the  prosecutrix  ismaterial 
not  only  to  her  credit  but  to  the  issue,  and  is  therefore  admissible 
whether  she  be  or  be  not,  cross-examined  (R.v.  Gibbons,  31  L.J.M.C. 
98,  99-100 ;  K.  v.  Clarke,  2  Stark.  241).  So,  to  show  consent,  she 
may  be  cross-examined  as  to  other  ivvmoral  acts  witk  the  prisoner^  and 
if  she  denies  these  they  may  be  independently  proved  (R.  t?.  Riley,  18 
Q.B.D.  481).  She  may  also  be  cross-examined  as  to  such  acts  with 
other  metiy  but  she  may  decline  to  answer,  and  if  she  deny  them  they  can- 
not be  independently  proved  (R.  r.  Oockrof t,  1 1  Cox,  4 1 0 ;  R.  r.  Holmes, 
12  Cox,  137).  Legitimacy. — On  questions  of  legitimacy,  the  ill-fame 
of  the  child's  mother  has  been  received  (Pendrell  v.  Pendrell,  2  Str. 
924  ;  though  not  declarations  by  the  parents  as  to  access,  posty  178)  ; 
as  to  affiliation  cases,  see  ante,  1 21.  Divorce. — And  in  divorce  cases  the 
moral  character  of  the  co-respondent  or  person  with  whom  adultery 
is  charged  (Astley  v.  Astley,  1  Hag.  Ecc.  714 ;  Buchart  v,  Buchart, 
Times,  Mar.  24,  1899  ;  Com.  v.  Gray,  129  Mass.  474).  Jfw<Zer.— As 
to  character  of  the  deceased,  see  inf.  Other  Cases. — So,  where  A. 
was  charged  with  forging  a  letter  giving  B.  a  good  character,  evidence 
that  B.  was  of  bad  character  was  received  (R.  v.  Taplin,  131  Sess. 
Pap.  C.C.C.  285). 

(3)  Cliaracter  as  affecting  States  of  Mind. — It  seems  doubtful  how 
far  one  person's  character  is  admissible  as  evidence  of  another's  state 
of  mind.  On  a  charge  of  homicide,  the  bad  character  of  the  deceased 
(R.  V.  Macarthy,3  Russ.Cr.3d6,n.),  and  previous  assaults  by  the  latter 
(R.  V.  Hopkins,  ante,  157),have  been  received  to  show  that  the  prisoner 
had  reasonable  grounds  for  apprehending  violence.  So,  in  America, 
evidence  of  the  character  of,  and  of  threats  by,  the  deceased  is 
admissible  on  a  plea  of  self-defence  (Whart.,Cr.Ev.,ss.  69-84, 306, 
756  ;  Wigmore,  Ev.  ss.  63, 110,  246-8).  On  the  other  hand,  the  bad 
character  of  a  prisoner  has  been  rejected  to  show  that  a  constable 
had  reasonable  grounds  for  suspecting  him  of  felony  (R.  v.  Tuberfield, 
1 L.  &  C.  495  ;  doubted  in  3  Russ.  Cr.  426,  n.),  or  of  the  unlawful 
pursuit  of  game  (R.  v.  Spencer,  3  F.  k  F.  854).  So,  in  actions  for 
malicious  prosecution  or  false  imprisonment,  the  bad  character  of  the 
plaintiff  is  not  admissible  to  show  reasonable  and  probable  cause  on 
the  part  of  the  defendant  (Newsam  v.  Carr,  2  Stark.  69  ;  Cornwall  r. 
Richardson,  Ry.  h  M.  305  ;  Downing  v.  Butcher,  2  M.  <fc  Rob.  374  ; 
contra,  Rodriguez  v.  Tadmire,  2  Esp.  721,  is  not  law). 

(4)  Character  as  affecting  Damages. — In  civil  cases,  good  charac- 
ter being  presumed,  may  not  be  proved  in  aggravation  of  damages ; 
but  the  party  attacked  may  repel  general  evidence  of  bad  character 
by  general  evidence  of  good  character ;  or  meet  evidence  of  specific 
acts  of  impropriety  by  disproof  of  such  acts,  though  not  by  evidence 
of  general  good  character  (Jones  v,  James,  18  L.T.  2^3;  Narracott  v. 
Narracott,  83  L.  J.P.  &  M,  61).  Bad  character  is  admissible  in  chief  in 
mitigation   of    damages,   provided   that  it  would  not,  if    pleaded. 
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amount  to  a  justification  [Tay.  as.  856-63  ;  Steph.  art.  57  ;  Ma3m6, 
Damages,  7th  ed.,  418,  515,  523,  527  ;  Watt  t?.  Watt,  1905,  A.C.  115, 
118].  Mr.  Taylor  and  Sir  J.  Stephen  state  this  rule  as  of  general 
application,  but  the  following  cases  are  the  most  common,  if  not.  the 
only  ones,  in  which  it  appears  to  have  been  applied  in  practice.  The 
scope  of  the  rule  is,  however,  of  less  importance  now,  since  the  per- 
son whose  character  is  assailed  may,  if  called  as  a  witness,  be  asked 
as  to  such  facts,  even  where  amounting  to  a  justification,  on  cross- 
examination  to  credit  (Watt  v.  Watt,  sup, ;  Sievier  v.  Duke,  Times, 
May  7,  1904),  unlesa  of  course  he  has  been  called  by  the  opposite 
side  (Scott  r.  Sampson,  8  Q.B.D.,  491),  or  has  merely  been  put  into 
the  box  for  cross-examinatioo  without  having  been  asked  any  question 
in  chief  (Bracegirdle  v.  Bailey,  1  F.  &  F.  536  ;  pott,  chap.  xli.).  (1) 
Defamaiion* — The  bad  general  reputation  of  the  plaintiff,  but  not 
rumours  or  suspicions  to  the  same  effect  as  the  libel,  nor  particular 
facts  showing  bad  character  or  disposition  (Scott  v.  Sampson^  8  Q.B.D. 
491 ;  Wood  v.  Durham,  21  Q.B.D.  501 ;  Wood  v.  Cox,  4  T.L.R.  652, 
6r)5) ;  provided  that  where  the  defendant  does  not  plead  the  truth 
of  the  libel,  he  cannot  give  evidence  in  chief  in  mitigation  of  damages 
of  the  circumstances  under  which  the  libel  or  slander  was  published, 
or  of  the  character  of  the  plaintiff,  without  the  leave  of  the  judge, 
unless  seven  days  at  least  before  the  trial  he  furnishes  particulars  to 
the  plaintiff  of  the  matters  of  which  he  intends  to  give  evidence 
(O.  36,  r.  37).  As  to  cases  where  justification  has  been  pleaded  but 
no  particulars  given,  see  Hewson  v,  Gleeve,  ante,  19, 163.  (2)  Breach  of 
Promise. — The  plaintiff^s  general  character  for,  and  specific  acts  of, 
immorality  (Foulkes  v,  Sellway,  3  Esp.  236  ;  Baddeley  v.  Mortlock, 
Holt,  N.P.  151).  Where  a  general  charge  of  immorality,  and  not 
merely  of  specific  acts,  is  pleaded  by  the  defendant,  the  plaintiff  may, 
in  the  first  instance,  give  evidence  of  general  good  character  as 
part  of  her  case  (Jones  v,  James,  18  L.T.  243).  (3)  Seduction, — 
Evidence  both  of  general  character  for,  and  prevums  but  not  subse- 
quent specific  acts  of,  immorality  on  the  part  of  the  person  seduced 
(Bamfield  v,  Massey,  1  Gamp.  460 ;  Dodd  v.  Norris,  3  Camp.  519 ; 
Verry  v.  Watkins,  7  C.  &  P.  308).  (4)  Petitions  for  Damages  for 
AdvUery, — ^The  wife's  general  character  for,  and  previous  acts  of 
adultery  (Smith  v,  Allison,  B.N.P.  27) ;  but  not  subsequent  acts, 
for  these  might  be  the  effect  of  the  co-respondent's  own  misconduct 
(Elsam  fj.  Faucett,  2  Esp.  562  ;  Winter  v.  Henn,  4  C.  &  P.  494  ;  this 
reason  applies  also  to  cases  of  seduction) ;  as  well  as  the  husband's 
general  character  for,  and  particular  acts  of,  infidelity ;  for  in  such  a 
case  he  can  hardly  complain  of  the  loss  of  that  society  upon  which 
he  has  himself  placed  so  little  value  (Bromley  v.  Wallace,  4  Esp.  237). 

(5)  Character  of  the  Witnesses. — The  character  of  a  witness, 
whether  party  or  not,  is  always  material  as  affecting  his  credit  {posty 
chap.  xiv.  zli.) 

So,  where  the  character  of  a  deceased  attesting  witness  to  a  docu- 
ment 18  impeached  on  the  ground  of  fraud  connected  with  the 
execution,  evidence  of  the  good  general  character  of  the  deceased  is 
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admissible  in  rebuttal  (Doe  v.  Stephenson,  3  Esp.  284 ;  Provis  r. 
Reed,  5  Bing.  435  ;  Tay.  s.  1476).  As  to  statements  by  the  deceased 
impeaching  his  attestation,  see,  however,  Stobart  v,  Dryden,  posif 
254. 

(6)  Character  of  Animals,  Places,  and  Things. — When  the  doings 
of  animals  are  in  issue,  it  is  relevant  to  prove  the  general  character 
or  habits  of  the  species,  or  of  the  particular  animal,  as  well  as  the 
doings  of  the  same,  or  similar,  animals  on  other  occasicns  (ante,  145, 
150).  As  to  the  character  of  places  and  things,  see  ante,  145, 152. 
[Antey  167.] 
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CHAPTER  XIV. 

FACTS  AFFECTING  WITNESSES,  DOCUMENTS,  OK  THE 
ADMISSIBILITY  OF  OTHER  EVIDENCE. 

Faets  affectiiig  WitueBBes. — Facts  not  directly  relevant  to  the 
issue  may  often  become  indirectly  so,  by  tending  to  (1)  corroborate 
tlie  testimony  {poat^  chap,  xli.);  (2)  affect  the  credit  (id.);  or  (3) 
illustrate  the  opinions  {post,  chap,  xxxv,)  of  witnesses.  As  to  facts 
affecting  the  credit  of  deceased  declarants  see  post,  chap.  xxii. 

Facts  affecting  Documents,  (a) — Facts  which  affect  the  existence, 
genuineness,  identity,  or  validity  of  any  material  document ;  or  which 
show  the  true  nature  of  the  transaction  it  records,  or  the  relationship 
of  the  parties  thereto ;  or  which  enable  the  Court  to  construe  its 
meaning,  or  to  identify  the  persons  or  things  to  which  it  relates ; — 
are  admissible,  although  extrinsic  to  the  document  itself,  provided  in 
certain  cases  that  they  do  not  contradict  its  express  terms  {past, 
chaps,  xlii-xlvi.). 

Facts  affecting  the  Admissibility  of  other  Evidence. — So,  all  pre- 
liminary facts  and  conditions  necessary  to  show  the  admissibility  of 
other  evidence  are  themselves  admissible.  Thus,  all  circumstances 
which  show  whether  a  declaration  is  part  of  the  res  gesta  ;  a  com- 
munication privileged;  a  confession  voluntary;  a  declarant  in  a 
pedigree  case  legitimately  connected  with  the  family;  a  dying 
declaration  made  without  hope  of  recovery ;  the  issues,  on  a  plea  of 
res  judicata,  identical ;  a  witness  competent,  or  sufficiently  ill  for  his 
deposition  to  be  read ;  a  document  duly  executed  or  stamped,  or  pro- 
duced from  proper  custody,  or  after  sufficient  search ;  or  a  notice  to 
produce  duly  served ; — may  be  proved  [Tay.  ss.23-4, 517 ;  Best,  s.  82], 

The  decision  of  such  facts  is  generally  for  the  jvdge  (Bartlett  v. 
Smith,  1 1  M. &W.  483 ;  Lewis  i?. Marshall,  7  M.&G. 729, 743-4;  Cleave 
V,  Jonep,  7  Ex.  421 ;  Boyle  v,  Wiseman,  11  Ex.  360;  ante,  7),  even,  in 
some  cuLnes,  where  they  happen  to  be  also  in  issue  in  the  action  and 
ultimately  determinable  by  the  jury.  Thus,  in  pedigree  cases,  the 
judge  may  decide  to  receive  a  declaration,  though  the  relationship  of 
the  declarant  is  the  very  point  in  issue  (Doe  t^.Davies,  10  Q.  B.  314 ; 
and  he  is  not  bound  to  hear  evidence  on  the  voir  dire  to  rebut  the 
fact,  Hitchins  v.  Eardley,  L.R.  2  P.  &D.  248) ;  and  the  same  rule  is 
said  to  apply  in  cases  of  handwriting  and  agency  (Doe  v.  Da  vies, 
sup.).     So,  in  an  action  of  contract^  where  the  defendant,  on  notice 
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produced  a  document  which  the  plaintiff  denied  to  be  the  contract, 
Byles,  J.,  held  the  determination  of  this  point  to  be  for  him,  though, 
by  consent,  he  took  the  opinion  of  a  jury  thereon  as  an  interlocutory- 
issue  (Froude  v,  Hobbs,  1  F.<&;F.612).  On  the  other  hand,  in  an  action 
on  a  policy,  where  the  defendant,  on  notice  to  produce  denied  the 
existence  of  any  policy,  the  judge  was  held  to  have  acted  rightly  in 
admitting  the  plaintiff's  copy  and  leaving  the  question  of  the  eidstence 
of  an  original  to  the  jury  (Stowe  v,  Querner,  L.R.  5  Ex.  155;  in 
which  case  Bramwell,  B.,  remarked  that  *'  where  the  objection  to  the 
copy  concedes  that  there  was  primary  evidence  in  existence,  but 
defective  in  some  collateral  matter,  e.g.^  as  to  the  stamp,  the  judge 
must,  before  he  admits  the  copy,  hear  and  determine  the  objection. 
But  where  it  goes  to  the  very  foundation  of  the  action,  he  should 
not  decide  the  matter,  but  receive  the  copy  and  leave  the  main 
question  to  the  jury'').  The  jury  may,  also,  it  seems,  be  asked 
whether  they  believe  testimony  as  to  the  loss  of  a  document,  so  as  to 
let  in  secondary  evidence  (Berwick  v.  Horsfall,  4  G.B.N.S.  450). 

Evidence  to  prove  or  disprove  facts  of  this  nature  should  be  inter- 
posed when  the  question  arises,  and  not  postponed  (Boyle  v,  Wiseman, 
1 1  Ex.  360 ;  ante,  81).  Moreover,  in  deciding  the  question,  the  better 
opinion  is  that  the  judge  is  not  confined  to  strictly  legal  evidence 
(Duke  of  Beaufort  v.  Crawshay,  L.R.  1  C.P.  G99)  ;  nor  need  these  pre- 
liminary facts  be  proved  beyond  reasonable  doubt,  it  being  sufficient 
if  they  are  Taerely  primd  facte  established  (Wills,  Oirc.  Ev.,  5th  ed.,  64 ; 
R.  V.  Hall  5  N.Z.  L.R.  (O.A.)  93,  107  ;  Com.  v.  Robinson,  146  Mass. 
571 ;  Tay.  s.  24  a.).  An  erroneous  decision,  however,  may  be  reviewed 
(Cleave  77.  Jones,  7  Ex.  421).  As  to  inspecting  a  document  to 
determine  a  claim  of  privilege,  see  post,  181. 


EXAMPLES. 


Admissible. 


(a)  To  prove  the  existence  of  a 
lost  assignment  by  A.  to  B.  of  a 
patent,  evidence  of  a  long  course  of 
dealing  between  them  chiefly  con- 
sistent therewith  is  admissibln  (Den- 
nison  t,  Ashdowu,  13  T.L.R.  226). 
So,  the  existence  of  a  lost  grant  of 
land  may  be  presumed  from  long 
I)08ses8ion  of  the  land  (Ros.  N.P. 
39-41) ;  and  the  existence  and  con- 
tents of  a  lost  indenture  of  apprentice- 
ship from  the  parties  acting  in  that 
capacity  (R.  r.  Fordingbridge,  aiite, 
110). 

As  to  facts  relevant  to  show  that  a 
document  was  forged,  see  ante^  101. 


Inadmissible. 


(a)  The  question  being  whether  a 
certain  limitation  was  contained  in  a 
lost  deed,  and  a  memorial  of  the 
deed  being  produced  in  which  such 
limitation  did  not  appear ; — the  sub- 
sequent conduct  of  the  parties  to  the 
deed  was  held  not  admissible,  as  it 
was  equally  consistent  with  that  and 
several  other  limitations  (Smith  r. 
Smith,  1  L.R. I.  206). 
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CHAPTER  XV. 

FACTS  EXCLUDED  BY  PUBLIC  POLICY. 

Evidence  of  the  foUomng  matters  is  excluded  on  grounds  of 
public  policy:  (1)  Affairs  of  State;  (2)  Information  given 
for  the  detection  of  crime ;  (3)  Judicial  disclosures ;  and  (4) 
Statements  by  parents  tending  to  bastardise  their  offspring. 

(I)  AFFAIB8  OF  STATE.— Witnesses  may  not  be  asked,  and  will 
not  be  allowed,  to  state  facts  or  to  produce  documents  the  disclosure 
of  which  would  be  prejudicial  to  the  public  service.  Thus  a  Minister 
may  not  be  asked  the  grounds  on  which  a  prisoner  received  the  royal 
pardon  (R.  v.  Cobbett^  2  St.  Tr.  N.S.  873) ;  nor  whether  a  defendant's 
advice  as  to  measures  to  stop  disturbances  throughout  the  kingdom 
was  not  salutary  {id.  877). 

[Tay.  ss.  946-948 ;  Beat,  s.  578 ;  Ros.  N.P.  174-176  ;  Ros.  Or.  Ev. 
137-139;  Steph.  art.  112;  Ann.  Pr.  notes  to  0.  31,  r.  1.] 

Scope  of  Bide. — Under  this  general  head  come  the  Ddiberations  of 
Parliament — thus,  the  speeches  and  votes  of  members  may  not  be 
divulged  excdpt  by  leave  of  the  House  (Plunkett  v  Cobbett,  5  Esp. 
136 ;  Chubb  v,  Solomons,  3  C.  &  K.  75) ;  though  the  mere  fact  that 
a  certain  member  spoke  or  particular  person  acted  as  Speaker,  in  a 
given  debate,  may  (id.) :  the  Proceedings  of  the  Privy  Council  when 
confidential,  e.g.,  minutes  of  an  examination  of  witnesses  before  the 
Lords  of  the  Council  (R.  v.  Layer,  16  How.  St.  Tr.  224  ;  1  Stark.  Ev., 
4th  ed.,  42) ; — State  secrete  and  papers — thus,  an  officer  of  the  Tower 
may  refuse  to  say  whether  a  plan  of  that  building  which  is  produced 
is  accurate  or  not  (R.  v.  Watson,  2  Stark.  1 16, 148  ;  and  as  to  penalties 
for  disclosing  Government  plans,  documents,  and  information,  see 
now  the  Official  Secrets  Act,  1889)  ; — Communications  betioeen public 
officials  in  the  discharge,  of  their  public  duties — e.g.,  communications 
between  the  governor  of  a  colony  and  its  legal  or  military  officers  as 
to  the  condition  of  the  colony  or  the  conduct  of  its  agents  (Wyatt 
V.  Gore,  Holt,  N.P.  Rep.  299  ;  Cooke  v.  Maxwell,  2  Stark.  183); 
communications  between  the  governor  of  a  colony  and  a  Secretary  of 
State  (Hennessy  V.Wright,  21  Q.B.D.  509;  Wright  t?.  Mills,  62  L.T. 
558);  confidential  reports  and  plans  made  to  the  War  Office,  or 
Boards  of  Ordnance  or  Trade  (Mercer  v.  Denne,  1 904, 2  Ch.  534,  544) ; 
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reports  as  to  the  conduct  of  an  officer  by  a  military  court  to  the 
commander-in-chief  (Home  v.  Bentinck,  2  Brod.  &  B.  130;  Beateon 
V.  Skene,  5  H.  &  N.  888 ;  Dawkins  v.  Bokeby,  L.R.  8  Q.B.  255 ; 
Ford  V.  Blest,  6  T.L.R.  295) ;  reports  as  to  a  collision  at  sea  by  a 
naval  captain  to  the  Admiralty  (The  Bellerophon,  44  L.J.  Adm. 
5 ;  as  to  depositions  in  a  wreck  inquiry  see  The  Palermo,  poatj  179, 
189) ;  reports  by  the  Inspector-deneral  of  Prisons  to  the  Lord 
Lieutenant  of  Ireland  (M'Elveney  v,  Connellan,  17  Ir.  G.L.R.  55); 
reports  by  an  Inspector .  to  the  Local  Qovernment  Board  as  to  a 
public  hospital  (A.-G.  v.  Nottingham,  20  T.L.R.  257,  258) ;  corre- 
spondence between  an  officer  of  Customs  and  the  Board  of  Com- 
missioners (Anderson  v.  Hamilton,  2  B.  <Jk  B.  1 5B,  n.) ;  a  communica- 
tion by  a  justice  of  the  peace  to  the  Commissioners  of  the  Great  Seal, 
as  to  another  justice  (Fitzgibbon  v.  Greer,  I.R.  9  C.  L.  294) ;  a 
report  by  an  officer  of  Inland  Revenue  to  his  superiors  (Hughes  v. 
Yargas,  9  R.  661,  C.A.) ;  or  even,  it  seems,  confidential  letters  con- 
taining the  characters  of  employees  at  the  Mint  (Latter  v.  Goolden, 
C.A.  1894,  cited  Tay.  s.  947). 

On  the  other  hand,  letters  by  a  private  individual  to  the  Post- 
master-General, complaining  of  the  conduct  of  a  postal  official,  are 
not  protected  (Blake  v.  Pilfold,  1  M.<&;Rob.l98);  nor  are  official  books 
showing  the  appointment  of  a  collector  of  property  tax,  although  the 
clerk  producing  them  is  under  an  oath  of  office  not  to  divulge  official 
information  (Lee  v.Birrell,3  Camp.  337);  nor  communications  between 
the  keeper  of  a  lunatic  asylum  and  the  Commissioners  of  Lunacy 
(Hill  V.  Philp,  7  Exch.  232). 

Objection  how  taken. — Objections  to  the  disclosure  of  such  matters 
may  be  taken  on  oath  by  the  head  of  the  department,  either  personally 
or  by  affidavit  (A^Hargreaves,  1900,1  Ch.  347)  ;  or  by  a  representative 
instructed  by  him  to  object  (A.-G.t7.Nottingham,  sup.);  or  by  the  party 
interested  in  excluding  the  evidence ;  or  by  the  judge  himself  (Hu^es 
V.  Vargas,  sup. ;  Chatterton  v.  Sec.  of  State,  1895, 2Q. B.  189;  Henneesy 
t7. Wright,  ffu/7.).  Where  the  head  of  the  department,  by  person  or 
proxy,  objects,  the  judge  will  not  compel  the  production,  nor  decide 
upon  the  validity  of  the  objection^  unless  it  is  a  palpably  futile  one 
(Hughes  i?.Vargas,  Latter  v.  Goolden,  aup.;  A.-G.  v.  Nottingham,  sup,; 
Beatson  v.  Skene,  5  H.  «k  N.  838). 

Effect  of  Exclusion. — Unlike  the  rule  in  cases  of  private  privilege 
{post J  182),  the  exclusion,  when  allowed,  is  here  absolute,  so  that  in 
the  case  of  documents  no  secondary  evidence  is  admissible  (Hughes 
V.  Vargas,  Chatterton  v.  Sec.  of  State,  sup.),  A  subordinate  official 
may,  however,  be  asked  whether  he  did  not  act  under  the  direction 
of  his  superior,  though  the  written  instructions  would  be  inadmis- 
sible (Cooke  V.  Maxwell,  2  Stark.  N.P.  183). 

(2)  INFOBMATION  FOB  THE  DETECTION  OF  OBIME.--In 

public  prosecutions,  informations  for  fraud  committed  against  the 
revenue  laws,  or  civil  proceedings  arising  out  of  either,  witnesses  may 
not  be  asked,  and  will  not  be  allowed,  to  disclose  the  channels  through 
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which  information  has  been  obtained  by.  the  executive,  unless  the 
judge  considers  that  such  disclosure  is  necessary  to  show  the  inno- 
cence of  the  accused  (Marks  v.  Beyfus,  25  Q.B.D.  49i,  C.A.).  The 
protection  does  not  depend  upon  a  claim  being  made,  for  it  is  the 
duty  of  the  judge,  apart  from  objection  taken,  to  exclude  the  evi- 
dence (id.),  [Tay.  ss.  989-941 ;  Best,  s.  578  ;  Ros.  Cr.  Ev.  136-137; 
Steph.  art.  113.] 

Scope  of  Bule. — The  rule  protects  not  only  the  names  of  the 
persons  by,  or  to,  whom  the  disclosure  was  made,  but  the  nature 
of  the  information  given,  and  any  other  question  as  to  the  channel 
of  communication  or  what  was  done  under  it  (E.  v.  Hardy,  24  How. 
St.  Tr.  808,  816 ;  R.  v.  Watson,  82  id.  82  ;  Marks  v.  Beyfus,  sup.). 
Thus  the  witness  cannot  be  asked  whether  he  himself  was  the  in- 
former (A.-G.  V.  Briant,  15  M.  <b  W.  169)  ;  or  even  by  whom  he  had 
been  advised  to  communicate  his  information  to  the  authorities  (R. 
r.  Hardy,  sup.).  A  witness  may,  however^  be  asked  whether  the 
person  to  whom  he  made  the  communication  was  a  magistrate  or  not 
(id,)  ;  and  a  constable  has  been  compelled  to  disclose  in  whose  house 
be  was  secreted  whilst  watching  licensed  premises  kept  open  after 
hours  (Webb  v.  Catchlove,  8  T.L.R.  159). 

The  rule  does  not  apply  to  private  proseciUions  ;  in  these  such  in- 
formation must,  if  material,  be  disclosed  [B.  t.  Richardson,  8  F.  &  F. 
698 ;  Marks  v.  Beyfus,  sup.  Mr.  Justice  Stephen  states  that  in  such 
cases  it  is  for  the  judge  to  decide  whether  the  allowance  of  the  ques- 
tion would,  under  the  particular  circumstances,  be  injurious  to  the 
administration  of  justice:  art.  118]. 

(3)  JUDICIAL  DISCLOSURES.— Judges  of  the  superior  Courts 
cannot  be  compelled  to  disclose  matters  which  have  arisen  before 
them  in  their  judicial  capacity  in  other  trials  (R.  v.  Qazard,  8 
O.  &  F.  505  ;  R.  v,  Harvey,  8  Cox,  99  ;  Buccleuch  v.  Met.  Bd.  of 
Works,  L.R.  5  H.L.  418 ;  Tay.  s.  986  n) ;  though  this  does  not 
extend  to  collateral  incidents  occurring  during  such  trials — e.g., 
the  attempted  rescue  of  a  prisoner  in  court  (R.  v.  Earl  of  Thanet,  27 
How.  St.  Tr.  845). 

Arbitrators. — ^The  protection  of  .an  arbitrator  is  somewhat  narrower. 
He  may  be  examined  as  to  the  general  history  of  the  litigation  up  to 
the  time  of  delivering  his  award  ;  as  to  what  claims  were  made  or 
admitted ;  and  as  to  whether  he  included  in  his  award  matters  out- 
side the  scope  of  the  reference  (Buccleuch  v.  Met.  Bd.  of  Works, 
sup.;  Falkingham  v.  Victorian  Rys.  Com.  1900,  A.  C.  452,  468).  So 
he  may  be  called  to  prove  his  own  mistake  or  misconduct  (id. ;  Re 
Whiteley,  1891, 1  Ch.  558;  Re  Dare  Valley  Ry.  Co.,  6  Eq.  429).  But 
the  inquiry  may  not  extend  further ;  thus  he  may  not  be  asked  the 
grounds  of  his  award,  or  what  items  (provided  they  are  within  the 
scope  of  the  reference)  it  included,  or  how  a  general  sum  was  appor- 
tioned, or  what  were  his  intentions  when  giving  it ;  for  the  award 
speaks  for  itself,  and  any  evidence  to  explain,  add  to.  or  contradict 
it  is  inadmissible  (Buccleuch  v.  Met.  Bd.  of  Works,  sup. ;  iSe  Whiteley, 
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sup. ;  O'Bourke  v.  Comrs.  for  Railways,  15  App.  Gas.  371).  As  to 
Awards,  see  post,  chap,  xzzvii. 

Barristers. — When  statements  made  by  a  barrister  in  conduct- 
ing a  case  in  Court  are  required  to  be  proved  in  another  trial  they 
should  in  general  be  established  aliunde,  and  not  by  calling  the 
speaker,  who  may  refuse  to  disclose  them  (Curry  v.  Walter,  1  Esp. 
456).  As  to  explanations  by  counsel  not  upon  oath,  see  post,  chap, 
xxxix. 

Jurors. — Neither  the  testimony,  nor  the  unsworn  statements,  of 
Petty  Jurors  are  receivable  to  impeach  their  verdict.  Thus,  affidavits 
by  a  juryman  that  he  did  not  agree  to  the  damages  awarded  (Nesbitt  v, 
Parrett,  18  T.L.R.  510),  or  by  all  the  jury  that  by  mistake  they  gave 
less  than  they  intended  (Jackson  v,  Williamson,  2  T.B.  281) ;  or  that 
their  verdict  had  been  decided  by  lot  (Vaise  v.  Delaval,  1  T.R.  11), 
have  been  rejected.  So,  a  compensation  juror  (unlike  an  arbitrator) 
cannot  be  examined  to  show  that  the  verdict  included  compensation 
for  matters  outside  the  scope  of  the  inquiry  (Buccleuch  v.  Met.  Bd.  of 
Works,  sup.,  per  Martin,  B.).  Although,  however,  misconduct  con- 
nected with  the  verdict  cannot  be  proved  by  intrinsic  evidence,  yet 
it  may  be  extrinsically,  as  by  the  officer  in  charge  of  the  juFy,  or 
by  any  other  actual  witness  of  the  transaction ;  and  the  evidence  of 
a  juryman  is  receivable  upon  collateral  points — e.g.,  to  show  the 
circumstances  under  which  he  came  into  the  box  (Bailey  v.  Macaulay, 
13  Q.B.  815,  829);  or  matters  transpiring  in  Court  (Nesbitt  v.  Parrett, 
sup.)',  so,  he  may  (without  leaving  the  box,  or  retiring  from  the  case) 
be  examined  as  to  any  facts  material  to  the  case  which  he  knows  of 
his  own  knowledge  (Tay.s.  1379 ;  ante,  1 1). 

Grand  Jurors. — As  grand  jurors  are  sworn  to  secrecy,  their  pro- 
ceedings are,  according  to  the  better  opinion,  similarly  protected. 
Thus,  neither  they,  nor  their  clerk,  nor  the  prosecuting  officer,  may 
disclose  the  number  or  names  of  the  jurors  present  or  the  votA  given 
(R.  V.  Marsh,  6  A.  &  E.  236;  Tay.  s.  943) ;  nor  may  they  explain  their 
finding  (R.  v.  Cooke,  8  C.  &  P.  582) ;  nor  disclose  the  evidence  they 
heard  (R.  v.  Micklethwart,  1641, Clayton  Rep. 84;  Tay.s.  943, citing 
R.  V.  Watson,  32  How.  St.  Tr.  107,  where,  however,  Ld.  Ellenboroogh 
mentions  a  capital  charge  in  which  such  evidence  was  received,  although 
he  intimated  his  own  doubts ;  and  see  R.  v.  Scarlet,  12  Co.  98)  ;  nor, 
it  is  said,  be  called  to  prove  that  a  witness  has  given  testimony  in 
Court  contrary  to  what  he  swore  before  them  (3  Russ.  Cr.  595  ;  Tay. 
s  943).  But  on  a  charge  of  perjury  committed  before  the  grand 
jury,  other  witnesses  present  (R.  v.  Hughes,  1  C.  &  K.  519),  and,  by 
way  of  exception,  perhaps  the  grand  jury  themselves  (Tay.  s.  943),  are 
competent  to  prove  the  false  evidence  given.  So,  in  an  action  for 
malicious  prosecution,  a  grand  juryman  has,  on  two  occasions,  been 
permitted  to  prove  that  the  defendant  was  the  prosecutor  (Sykee  r. 
Dunbar,  2  Selw.  N.P.,  3rd  ed.,  1015  :  Freeman  v.  Arkell,  1  C.  &  P. 
p.  137).  And  a  witness  on  cross-examination  may  be  compelled  to  say 
whether  he  had  not  stated  certain  facts  before  the  grand  juiy  (R.  v. 
Gibson,  Car.ik  M,  672 ;  R.  v.  Russell,  id.  247). 
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iTay.  88.  988,  942-945 ;  Beet,  ss.  579,  580 ;  Steph.  arts.  111-114  ; 
lu88.  Or.  595-596 ;  Whart.  ss.  599-603.] 

Priyate  ETaminationa  and  Becords  in  Bankruptcy,  Winding-np, 
Lunacy,  te. — Private  examinations  taken  under  the  Bankruptcy  Act, 
1883,8. 27  (Re  Beall,  1894, 2  Q.B.  135),  and  the  Companies  Act,  1862, 
8.115  {Re  Grey's  Brewery,  25  Ch.D.  400  ;  Re  London  and  Northern 
Bank,1902,2Ch.73;  jx>8e,189-90),to  ohtain  information  as  to  a  debtor's 
or  company's  assets,  &c., are  of  a  secret  nature,and  in  general  protected 
from  disclosure.  Nor  has  a  debtor  any  right  to  inspect  the  trustee's 
books  of  minutes,  meetings  of  the  committee  of  inspection,  <kc.  {Re 
Solomons,  1904,  2  K.B.  917),  nor  a  creditor's  liquidator  those  of  the 
official  receiver  {Re  Lake  George  Mines,  1904,  IGh.  803).  So,  as  to 
depositions  taken  by  the  Receiver  of  Wrecks  (The  Palermo,  9  P.D.  6  ; 
poaiy  189)  ;  and  Reports  of  Chancery  Visitors  under  the  Lunacy  Act, 
1890,88. 184-186  (Boei?.  Nix,  1893,  P.  55);  and  see  generally  as  to 
privilege  in  Lunacy  cases,  Re  Strachan,  1895, 1  Ch.  439. 


(4)  STATEMBNTS  BY  PABENTS  BASTABDISINa  THEIB 
0FF8PBING. — When  the  legitimacy  of  a  child  born  in  wedlock  is  in 
question,  neither  the  testimony,  nor  the  declarations  out  of  court,  of 
the  parents  are  admissible  to  prove  their  (iccess  or  non-access  during 
marriage.  [Tay.  ss.  950-951 ;  Beet,  s. 586 ;  Steph.  art.  98  ;  Ros.  N.P. 
1034-6 ;  Whart.  s.  608 ;  Hubback,  Ev.  of  Succ.  382-384.  The  editor  of 
the  10th  ed.  of  Taylor  doubts  whether  this  rule  still  exists  (s.  637  n) ; 
hut  it  was  expressly  recognised  in  the  Aylesford  Peerage,  11  Ap.Cas.  1, 
9-1 1 ;  the  Poulett  Peerage,  1 903,  A.C.  393, 399 ;  Nottingham  Guardians 
V.  Tomkinson,  4  C.P.D.  843 ;  and  Lord  v.  O'Leary,  40  Ir.L.T.R.  166.] 

Principle. — ^The  grounds  of  exclusion  are  said  to  be  that  where  the 
evidence  tends  to  show  ttceess,  it  is  irrelevant  as  proving  that  which 
the  law  presumes ;  and  where  it  tends  to  show  non-access,  it  offends 
against  public  morality,  decency,  and  policy  [Hubb.Ev.of  Succ.  382 ; 
Goodiight  V,  Moss,Cowp.  591, 594  ;  R.  v.  Kea,  1 1  East,  1 32 ;  post,  chap, 
xlvii.]. 

Scope  of  the  Bnle. — ^The  rule  excludes  not  only  direct  but  collateral 
inqmries  as  to  access.  Thus,  the  testimony  of  a  husband  is  not 
admiflsible  to  prove  either  connection  or  opportunities  therefor ;  nor 
in  rebuttal  are  the  declarations  of  the  wife  admissible  to  prove  her 
hostQe  feeling  towards  him  (Wright  v.  Holdgate,  3  C.  &  K.  158).  So, 
to  disprove  access,  the  husband  cannot  be  asked  whether  he  did  not, 
at  the  time  in  question,  live  1 00  miles  away  from  his  wife  and  cohabit 
with  her  sister  (R.  v.  Stourton,  5  A.  <fe  E.  180) ;  or  only  go  once  to  the 
place  where  she  resided  and  then  to  collect  evidence  for  a  divorce 
{Re  R.'s  Trusts,  39  L.J.  Ch.  192).  The  rule  has  been  held  to  apply, 
also,  where  the  evidence  is  tendered  merely  to  contradict  admissions 
of  paternity  by  a  father  (Ulverstone  Union  v.  Park,  53  J.P.  629) ; 
although  in  Watson  v.  Little,  5  H.  <fe  N.  472,  where  a  mother,  having 
denied,  on  cross-examination,  that  she  had  ever  affiliated  her  child,  or 
stated  to  a  magistrate  that  it  was  bom  on  a  date  before  the  marriage, 
tbe  magistrate's  order  reciting  these  facts  was  held  admissible  in 
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contradiction,  though  not  to  prove  the  bastardy  or  date  of  birth.  So, 
neither  the  testimony  of  a  surviving  parent  (R.  v.  Kea,  sup,),  nor  the 
declarations  of  a  deceased  one  (B.  v.  Luffe,  8  East,  193 ;  Murray  v. 
Milner,  12  Ch.  D.  p.  849)  can  be  received,  unless  the  latter  are  ten- 
dered, not  to  prove  the  truth  of  the  facts  stated,  but  merely  as  parts 
of  the  res  ge8ta,i,e.,oi  a  general  course  of  conduct  indirectly  establish- 
ing non-access,  when  they  will  be  admissible  whether  the  parents 
are  living  (Aylesford  Peerage,  11  App.  Gas.  1;  Bumaby  v.  Baillie, 
42  Oh.  D.  482,  cited  antej  63)  or  deceased  (Hargrave  v,  Hargrave^  2 
0.  &  K.  701). 

But  the  rule  is  confined  to  direct  issues  of  legitimacy,  and  to  the 
particular  ground  of  access  during  marriage.  Thus,  evidence  of 
access  or  non-access  is  admissible  in  divorce  prooeediugs  (32  &  33 
Vict.  c.  68,  s.  3  ;  Nottingham  Guardians  v,  Tomkinson,  4  G.P.D.  343 ; 
Be  Walker,  53  L.T.  660 ;  Keys  v.  Keys,  34  Ir.  L.T.R.  190 ;  post, 
185-6).  So,  proof  may  be  given  of  the  time  of  birth,  t.6.,  that  this 
was  before,  or  after,  the  marriage  (Goodright  v.  Moss,  sup, ;  Re 
Turner,  29  Gh.D.  985) ;  or  that  the  marriage  itself  had  never  taken 
place  (R.  V,  Bramley,  6  T.B.  330  ;  Murray  v.  Milner,  sup.),  or  was  valid 
or  invalid  (Standen  v,  Standen,  1  Peake  N.P.  45 ;  Anon.  v.  Anon.,  23 
Beav.,  273,  274 ;  Re  Darcys,  11  Ir.  G.L.R.  298).  Nor  does  the  rule 
preclude  proof  of  the  paternity  of  a  child  born  more  than  nine  months 
after  the  judicial  separation  of  husband  and  wife  (Hetherington  v. 
Hetherington,  12  P. D.  112),  though  the  direct  effect  may  be  to  bas- 
tardise or  legitimatise  the  child,  respectively.  Moreover,  after  inde- 
pendent proof  of  non-access,  the  wife  may  testify  as  to  who  was  the 
father  (Legge  v.  Edmonds,  25  L.J.  Gh.  125). 

On  the  other  hand,  the  access  or  non-access  of  the  parents  before 
marriage  is  provable  either  by  their  own  testimony  or,  if  deceased,  by 
their  declarations,  as  relating  to  a  question  of  pedigree  (Poulett 
Peerage,  1903,  A.G.  395 ;  post,  chap.  xxvi.).  And  their  access  or  the 
reverse  during  marriage  may,  of  course,  be  proved  presumptively, 
by,  e,g,f  shov/ing  that  the  wife,  at  the  time  in  question,  was  living  in 
adultery  with  itnother  man,  or  that  the  child  was  reputed  to  be,  or 
was  treated  by  the  family  as,  illegitimate  (Poulett  Peerage,  sup. ; 
Hawes  v,  Draeger,  23  Gh.  D.  173 ;  Aylesford  Peerage,  and  Burnaby  v, 
Baillie,  sup. ;  Evans  v.  E.,  20  T.L.R.  612 ;  but  c^. Gordon  v,  G.,  1903,P. 
141,  and  post,  chap,  xlviii.,  as  to  the  sufficiency  of  such  evidence). 
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CHAPTER  XVI. 

FACTS  EXCLUDED  BY  PRIVILEGE. 

The  matters  protected  from  disclosure  or  production  on  the 
grounds  of  privilege  are  the  following:  (1)  Professional  con- 
fidences; (2)  Title-deeds,  Evidence,  Lien;  (3)  Matrimonial 
communications;  (4)  Criminating  questions;  and  (5)  Admis- 
aions  of  adultery  in  divorce  cases. 

Nature  of  the  Claim,  and  How  Made. — The  privilege  may 
be  that  either  of  the  witness  himself,  or  of  another  whom  he  repre- 
sents ;  in  the  former  case  he  will  not  be  compelled,  and  in  the  latter 
he  will  not  be  allowed  (without  the  pnncipars  consent),  to  disclose 
the  protected  matter  {post,  182-3). 

Claims  of  privilege  arise  more  frequently  on  applications  for  dis- 
covery or  inspection  before  trial,  than  with  reference  to  testimony  in 
the  witness-box,  but  the  principles  are  substantially  the  same  (Green- 
oagh  V.  Qaskell,  1  M.  &  K.  p.  115,  per  Lord  Brougham  ;  Hennessy  v. 
Wright,  21  Q.B.D.  509,  per  Wills,  J.).  They  should,  in  strictness,  be 
made  by  the  vdtness  himself,  and  not  be  made  or  argued  by  counsel 
whether  in  the  cause  (Thomas  v.  Newton,  Moo.  <fc  M.  48  n, ;  R.  v.  Adey, 
1  Moo.  <fc  Rob.  94  ;  Doe  v.  Date,  3  Q.B.609)  or  specially  instructed  (Doe 
V.  £gremont,2  M.&  R.  386);  but  in  practice  they  are  now  usually  both 
taken  and  argued  by  the  latter  on  his  client's  behalf  (Rochefoucauld 
r.  Boustead,  65  L.  J.  Ch.  794 ;  Cowley  v.  Cowley,  Times,  Jan.  20, 1897  ; 
Evans  v.  £.  1904,  P.  378  ;po8tf  193),  as  otherwise  the  privilege  might 
be  lost  through  ignorance,  since,  though  the  judge  ought,  yet  he  is 
not  obliged  (A.-G.  v,  Radloff,  10  Ex.  88),  to  advise  the  witness  of  his 
rights.  The  claim  may  be  made  at  any  stage  of  the  examination  and 
is  determinable  by  the  judge,  who  may,  if  he  think  fit,  hear  other 
witnesses  on  the  point  (Cleave  v.  Jones,  7  Ex.  421 ;  ante,  173).  He 
may  also,  it  seems,  read  the  document  itself  to  determine  its  privilege 
(ife  Daintrey,  exp.  Holt,  1893, 2  Q.B.  116  ;  Kerry  Council  v.  Liverpool 
Assoc.  38  Ir.L.T.R.  7 ;  so  in  chambers,  on  applications  to  inspect, 
0. 31,  r.  19a  (2);  contra,  Volant  v,  Boyer^post,  192;  Nagle  v.  Shea,  I.  R. 
9C.L.  389  ;  and  Tay.s.  919). 

Effect,  when  allowed. — ^When  allowed,  the  privilege  protects  the 
witness  not  only  from  further  answers,  but  from  partial  ones  already 
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given  (R.  v.  Garbett,  1  Den.  G.G.  236) ;  and  where  a  document  is 
privileged  he  cannot  be  compelled  to  state  its  contents  (Davies  v. 
Waters,  9  M.  &  W.  608),  or  his  knowledge,  information,  or  belief 
founded  thereon  (Lyell  v.  Kennedy,  9  App.  Gas.  81),  since  other- 
wise the  privilege  would  be  illusory.  But  unlike  the  rule  as  to  public 
policy  (an<6, 176),  if  the  privileged  document,  or  secondary  evidence  of 
it,  has  been  obtained  by  the  opposite  party  independently,  even 
through  the  default  of  the  legal  adviser,  or  by  illegal  means,  either, 
it  has  been  said,  will  be  admissible,  for  the  Gourt  wUl  not  inquire  into 
the  methods  by  which  the  parties  have  obtained  their  evidence 
(Calcraft  v.  Guest,  1898,  1  Q.B.  759,  G.A. ;  Lloyd  v.  Mostyn,  10  M. 
&  W.  478  ;  R.  v.  Leatham,  8  Gox,  498,  501).  On  the  other  hand,  a 
prisoner  has  been  prevented  from  using  a  letter  which  had  fallen  into 
his  hands,  written  by  the  prosecutrix  to  her  solicitor,  on  the  ground 
that  the  privilege,  being  the  client's,  could  only  be  waived  by  her 
consent  (R.  v.  Leverson,  11  Gox,  152) ;  so  Kelly,  G.B.,  rejected  a 
letter  from  a  prisoner  to  his  wife,  which  had  been  intercepted  by  a 
constable  who  had  undertaken  to  post  it,  on  the  ground  apparently 
that  the  letter  belonged  to  the  wife,  who  could  not  have  been  called 
to  produce  it  had  it  reached  her  hands  (R.t^.Pamenter,  12  Gox,  177) 
this  case  is  doubted  by  Mr.  Taylor, 8th  ed.,s.  881,  but  in  the  10th  ed. 
and  the  addenda  to  the  9th  it  is  supported  on  the  authority  of  Scott 
V.  Gom.,  42  Am.  St.  Rep.  371,  which  is  to  the  same  effect;  ep,po&t^ 
198).  . 

No  adverse  presumption  is  to  be  drawn  from  the  non-waiver  of  the 
privilege  (Wentworth  v.  Lloyd,  10  H.L.G.  589),  except,  perhaps,  in 
the  case  of  not  answering  criminating  questions  (Tay.  s.  1467 ;  as  to 
prisoners  refusing  to  testify,  see /7o«<,  chap,  xxxix.).  Ajod  the  privilege, 
being  that  of  the  witness  or  his  principal,  and  not  of  the  litigants, 
no  new  trial  can  be  had  for  an  erroneous  ruling  on  the  point  (R.  v. 
Kinglake,!!  Gox,  499;  j9(»<,chap.xlix.). 

(1)  PB0FE8SI0NAL  CONFIDENCES.— A  client  (whether  party 
or  stranger)  cannot  be  compelled,  and  a  legal  adviser  (whether  barrister, 
solicitor,  the  clerk  or  intermediate  agent  of  either,  or  an  interpreter, 
Wilson  V.  Rastall,4  T.R.  758)  will  not  be  allowed  without  the  express 
consent  of  his  client,  to  disclose  oral  or  documentary  communicationa 
made  or  obtained  in  professional  confidence.  [Tay.  ss.  91 1  -918 ;  Best, 
s.  581 ;  Ros.  N.P.  171-194  ;  Ros.  Gr.  Ev.  138-135  ;  Steph.  arts.  115- 
116  ;  Bray  on  Discovery,  1884 ;  id.  Digest  of  Discovery,  1904 ;  Ann. 
Pr.,  O.  31,  r.  1.) 

Principle. — The  rule  is  established  for  the  protection  of  the  client, 
not  of  the  lawyer ;  and  is  founded  on  the  impossibility  of  conducting 
legal  busmess  without  professional  assistance,  aud  on  the  necessity,  in 
order  to  render  that  assistance  effectual,  of  securing  full  and  unreserved 
interoourse  between  the  two  (Greenough  v,  Gaskell,  1  M.  ds  K.  p.  108  ; 
Southwark  Go.  v.  Quick,  3  Q.B.  D.  815;  Lyell  v.  Kennedy,  9  App. 
Gas.  p.  86  ;  Wheeler  v,  Le  Marohant,  17  Gh.  D.  pp.  681-2).  The 
privilege  may  be  waived  by  the  dieiU^  therefore,  but  not  by  the 
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adviaer  (Wilson  v,  Bastall,  4  T.B.  758 ;  Proctor  v.  Smiles,  55  L.  J.Q.6. 
527, G. A.;  Re  Cameron,  25  Beav.  1,  4  ;  IX.  v.  Leverson,  sup.;  post, 
186). 

No  hostile  inference,  however,  is  to  be  drawn  from  its  non-waiver 
(Wentworth  v.  Lloyd,  10  H.L.C.  589). 

Piiyilege  confined  to  Legal  Advisers. — The  privilege  attaching  to 
confidential  professional  disclosures  is  confined  to  the  case  of  legal 
advisers  and  does  not  protect  those  made  to  clergymen  [Normanshaw 
t?.  N.,69  L.T.  468 ;  Wheeler r.LeMarchant,  17  Ch.D.681;  Steph.art. 
117,  TioU  xliv.;  8  Jur.  Soc.  Pap.  137-49 ;  and  a  clergyman  was  recently 
committed  to  prison  by  a  police  magistrate  for  refusing  to  answer 
such  questions,  Best^  10th  ed.,  p.  120  ;  on  the  other  hand,  there  exists 
a  strong  body  of  opinion  against  the  correctness,  or  at  least  the 
practical  enforcement,  of  the  rule ;  see  B.  v.  Griffin,  6  Coz,  219 ; 
Broad  v.  Pitt,  3  C.  &  P.  518 ;  B.  v.  Hay,  2  F.  &  F.  4 ;  i?e  Keller, 
22  L.B.I.  158,  160;  Tannian  v.  Synnott,  37  Ir.  L.T.,  Jo.  275; 
Ruthven  v.  De  Bour,  45  Sol.  Jo.  272] ;  doctors  (B  v.  Qibbons,  1  C.  & 
P.  97 ;  Brocul  r.  Pitt,  sup, ;  Wheeler  v,  Le  Marchant,  sup.) ;  ctgenls 
(Slade  V.  Tucker,  14  Oh.  D.  824,  827;  Kerry  v.  Liverpool  Assoc.,  38 
Ir.L.T.B.  7  ;  so  as  to  patent  agents,  Mosely  v.  Victoria  Co.,  55  L.T. 
482) ;  pursuivants  of  Okjs  Uercdd^s  ojfficsy  employed  to  oppose  enrol- 
ment of  a  pedigree  (Slade  v.  Tucker,  14  Oh.  D.  824);  and  stewards, 
clerks,  or  eonfideniial  friends  (Wheeler  v.  Le  Marchant,  sup, ;  Tay« 
s.  916). 

A  qualified  protection,  however,  is  accorded  to  hankers,  who  are  not 
compellable,  in  proceedings  to  which  they  are  not  parties,  to  produce 
or  give  secondary  evidence  of  their  books,  unless  by  order  of  a  judge 
for  special  cause  {post,  chap,  xxxiii.);  while  in  the  case  of  trade  secrets 
and  the  like,  discovery  will  only  be  ordered  when^  and  to  the  extent 
that,  the  Court  considers  their  disclosure  strictly  necessary  for  the 
purposes  of  justice  (Ann.  Pr.  notes  to  0.  31,  r.  7). 

(a)  The  Batainer. — Neither  a  formal  retainer,  nor  the  payment  of 
fees,  IS  necessary  to  constitute  the  relationship  of  solicitor  and  client ; 
it  is  enough  if  the  adviser  is  in  any  way  consulted  in  his  professional 
character. 

And  the  protection  exists  notwithstanding  a  bond  fde  mistake  in 
supposing  that  the  solicitor  had  consented  to  act  (Smith  v.  Fell,  2 
Curt.  667) ;  or  the  latter's  subsequent  refusal  of  the  retainer 
(Cromack  v,  Heathcote,  2  Br.  <fe  B.  4) ;  or  the  fact  that  the  solicitor 
had,  unknown  to  the  client,  become  disqualified  (Galley  v,  Bichards, 
19  Beav.  401). 

But  no  privilege  attaches  to  communications  passing  before  the 
relationship  exists,  or  after  it  has  ceased  (Greenough  v.  Gaskell, 
sup.),  or  to  those  made  to  a  lawyer  consulted  merely  as  a  friend 
(Smith  V.  Daniell,  44  L.J.  Ch.  189).  And  where  a  prisoner  charged 
with  forgery  requested  a  friend  ^*  to  ask  G.  or  any  other  attorney,  as 
to  his  probable  punishment,''  it  was  held  that  the  relationship  had  not 
been  established  between  G.  and  the  prisoner  (B.  v.  Brewer,  6  0.  & 
P.  363) ;  sOy  where  a  party  applied  to  another,  not  a  solicitor,  or 
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pretending  to  be  one,  to  get  a  conveyance  prepared,  and  the  latter  wrote 
to  a  legal  relative,  who  replied  that  **  the  party  could  not  convey," 
the  communication  was  held  not  privileged  (Doe  v.  Jauncey,  8  C. 
&  P.  99,  101). 

Joint  Retainer. — When  two  parties  employ  the  same  aoHcitor^  the 
rule  is  that  communications  passing  between  either  of  them  and  the 
solicitor,  in  his  joint  capacity,  must  be  disclosed  in  favour  of  the  other 
— e,g,,  a  proposition  made  by  one,  to  be  communicated  to  the  other 
(Baugh  V.  Oradocke,  1  M-.  &  K.  182 ;  Perry  v.  Smith,  9  M.  &  W. 
681);  or  instructions  given  to  the  solicitor  in  the  presence  of  the 
other  (Shore  v.  Bedford,  5  M.  <k  G.  271 ;  Ross  v,  Gibbs,  L.R.  8  Eq. 
522) ;  though  it  is  otherwise  as  to  communications  made  to  the  solicitor 
in  his  exdvMve  capacity  (Perry  v.  Smith,  sup, ;  Tay.  s.  926  ;  Bray, 
427,  442-443).  The  title  of  either  client  is  generally  deemed  to  fall 
under  the  latter  head — e.g.,  where  a  borrower  applies  for  a  loan  to 
the  solicitor  of  the  lender,  and  furmshes  him  with  an  abstract  of 
title,  the  solicitor  will  not  be  allowed  to -prove  the  abstract  as  against 
the  borrower  (Doe  v.  Watkins,  8  Bing.  N.C.  421 ;  Doe  v.  Seaton,  2 
A.  <k  E.  171).  So,  where  one  of  two  joint  adventurers  referred  the 
other  to  the  former's  solicitor  as  to  a  matter  connected  with  the 
adventure,  communications  between  the  latter  and  such  solicitor  were 
held  privileged  in  an  -  action  against  him  by  a  third  party  as  to  the 
subject-matter  of  the  adventure,  although  the  former  waived  his 
privilege  (Rochefoucauld  v.  Boustead,  65  L.J,  Ch.  794). 

(6)  Scope  of  Employment. — The  matter  must  be  within  the 
ordinary  scope  of  p'ofessional  employment,  though  it  need  not  involve 
actual  or  prospective  litigation  (Pearce  t?.  Foster,  15  Q.B.D.  114).  A 
correlative  test  has  been  said  to  be  whether  the  nature  of  the  employ- 
ment wonld  give  the  Court  summary  jurisdiction  over  the  solicitor 
(Turquand  v.  Knight,  2  M.  &  W*  98,  101). 

The  sale,  purchase^  and  conveyance  of  estates  (Cai-pmael  v,  Powis, 
1  Phill.  687) ;  or  negotiations  for  a  loan  (R.  v.  Farley,  2  G.  &  E. 
813),  are  within  the  scope.  But  not  communications  to  a  solicitor 
acting  merely  as  under-sheriff  (Wilson  v.  Rastall,  4  T.R.  758),  rent- 
collector  (Stratford  v.  Hogan,  2  Ball  &  B.  164 ;  Doe  v.  Hertford,  19 
L.J.Q.B.  526),  patent-agent  (Mosely  v.  Victoria  Co.,  55  L.T.  482), 
or  trustee  (Tugwell  v.  Hooper,  10  Beav.  348). 

Communications  in  furtherance  of  a  fraud  or  crime,  whether  the 
solicitor  is  a  party  to,  or  ignorant  of-,  the  illegal  object  (R.  v.  Cox, 
14  Q.B.D.  158;  R.  v.  Downer,  14  Cox,  486;  Re  Arnott,  60  L.T. 
109  ;  Postlethwaite  v.Rickman,35  Ch.D.  722:  Williams  v.  Quebrada 
Ry.  1895,  2  Ch.  751)  are  not  protected ;  nor,  probably,  are  forged 
documents,  though  entrusted  to  the  solicitor  in  professional  con- 
fidence, privileged  (R.  v.  Hayward,  2  C.  &  K.  234 ;  cp.  R.  v.  Jones, 
1  Den.  166;  R.  v.  Brown,  9  Cox,  281  ;  R.  v.  Downer,  sup,  ;  Tay. 
8.  929,  cites  two  earlier  cases,  contra).  So,  a  fraudulent,  as  distinguished 
from  an  innocent,  device  to  evade  payment  of  probate  duty,  is  not 
privileged  (Bullivant«;.A.-G.  of  Victoria,1901,A.C.  196).  But  in  order 
to  displace  the  priinA  facie  right  to  protection,  there  must  be  some 
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definite  evidence  produced,  or  charge  made,  of  fraud  or  ille- 
gality (id.). 

(c)  The  OonunonicationB  most  be  necessary  and  confldentiaL — 
The  communications  must  have  been  confidentially  made  for  thepur^ 
poaeofthe  employment^  or  the  knowledge  confidentially  obtained  solely 
in  consequence  of  it,  to  be  privileged  (Gardner  v.  Irvin,  4  Ex.  D.  49 ; 
O'Shea  v.  Wood,  1891,  P.  286). 

{d)  Joint  Interest. — No  privilege  attaches  to  communications  be- 
tween solicitor  and  client  as  against  persons  having  a  joint  interest 
with  the  client  in  the  subject-matter  of  the  communication — e.g.,  as 
between  partners  {Re  Pickering,  25  Ch.  D.  247 ;  Gourand  v.  EdisoD, 
59  L.T.  813);  directors  and  shareholders  (Gourand  v.  Edison,  sup. ; 
Bray,  pp.  290-297)  ;  trustee  and  cestui  qus  trust  (Talbot  v.  Marshfield, 
2  Dr.  &  S.  549;  Re  Mason,  22  Oh.  D.  609;  Postlethwaite  v  Rickman,  35 
Oh.D.  722;  even  though  the  party  resisting  production  has  paid  for  the 
communication  :  Bacon  v.  Bacon,  34  L.T.  349)  ;  lord  and  tenants  of 
a  manor  as  to  customs  of  manor  (Warrick  v.  Queen's  Coll. ^  L.R.  3  Eq. 
688 ;  Owen  v.  Wynn,  9  Oh.  D.  29) ;  lessor  and  lessee  as  to  produc- 
tion of  the  lease  (Doe  v,  Thomas,  9  B.  &  0.  288) ;  reversioner  and 
tenant  for  life  as  to  common  title  (Doe  v.  Date,  3  Q.6. 609) ;  two  per- 
sons stating  a  case  for  their  joint  benefit  (A.-G.t;.  Berkeley,  2  J.&W. 
291) ;  or  a  husband  and  wife  who  are  only  collusively  in  con- 
test (Ford  V.  De  Pontes,  5  Jur.  N.S.  993  ;  aliter  if  the  contest  is 
genuine). 

Nor  does  any  privilege  attach  as  between  joint  claimants  under 
the  same  client — e.g.,  between  claimants  under  a  testator  as  to  com- 
munications between  the  latter  and  his  solicitor  (Russell  v,  Jackson, 
9  Hare,  887). 

But  where  the  communications  relate  to  matters  outside  the  joint 
interest,  they  are  privileged  even  as  against  a  person  bearing  the 
expense  of  the  communication — e,g,,  communications  between  a 
plaintiff  corporation  and  its  solicitors,  as  against  a  defendant  rate- 
payer as  to  matters  not  connected  with  the  rates  (M.  of  Bristol  v. 
Cox,  26  Oh.  D.  678) ;  or  between  a  trustee  and  his  solicitor  as  against 
the  cestui  que  trust  where  the  communication  is  not  made  for  the 
former's  guidance  in  the  trust,  but  to  enable  him  to  resist  litigation 
by  the  latter  (Thomas  v.  Sec.  of  State,  18  W.R.  312);  or  where  it 
concerns  his  character,  not  as  trustee,  but  as  mortgagee  of  the  client 
(Johnson  v.  Tucker,  11  Jur.  382). 

In  cases  of  joint  interest  it  is  sufiicient,  as  against  third  persons, 
if  one  only  of  the  interested  parties  claims  the  privilege  (Newton  v. 
Chaplin,  19  L.J.O.P.  374;  Kearsley  v,  Phillips,  10  Q.B.D.  465 ; 
Rochefoucauld  v.  Boustead,  a^ite,  184);  though  all  must  concur  in 
waiving  it  (Bray,  427). 

(e)  Duation  of  Privilege. — Generally  speaking,  a  communication 
or  document'' once  privileged  is  always  privileged  "  (Bullock  v,  Oorrie, 
8  Q.B.D.  856;  Pearce  v.  Foster,  15  Q.B.D.  114  ;  Oalcraft  v.  Guest, 
1898,  1  Q.B.  759,  761).  Thus,  it  is  not  lost  in  future  litigation ;  on 
change  of  solicitors ;    by  the  solicitor  becoming  either  personally 
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interested  (Chant  v.  Brown,  7  Hare,  790),  or  disqualified  (Ohdlinon- 
deley  v,  Clinton,  19  Ves.  268)  ;  or  by  the  death  of  the  client  (Bulli- 
vant  V.  A.-G.  of  Victoria,  1901,  A.C.  196).  It  has  been  held, 
however,  that  this  principle  only  applies  where  the  parties  and  the 
subject-matter  are  the  same,  or  where  the  oommunicationa  are 
between  solicitor  and  client  (Kerry  Council  v,  Liverpool  Ajbsoc  88  Ir. 
L.T.R.  7,  O.A.), 

(/)  Waiver. — ^The  privilege  may,  however,  as  we  have  seen,  be 
waived  by  the  client  (though  not  by  the  solicitor),  either  expressly 
or  impliedly — e.^.,  by  the  client  examining  the  solicitor  as  to  the 
privileged  matter ;  though,  if  only  examined  as  to  part,  he  cannot 
be  cross-examined  as  to  the  residue  (Bate  v.  Kinsey,  1  CM.  &  R.  38 ; 
M'Donnell  v.  Conry,  Ir.  Cir.  Rep.  807  ;  R.  v,  Leverson,  11  C'OX,152  ; 
Lyell  V.  Kennedy,  27  Ch.  D.  1) ;  or,  by  sending  the  opponent  a  copy 
(though  not  necessarily  by  sending  him  a  mere  extract)  of  the  privi- 
leged document  (Caldbeck  v.  Boon,  I.R.  7  C.L.  82).  Where  a  corpora- 
tion elected  to  answer  interrogatories  through  its  town  clerk,who  was 
also  its  solicitor,  it  was  held  it  had  impliedly  waived  its  privil^e  (M. 
of  Swansea  v.  Quirk,  5  C.P.D.  106) ;  though  it  was  otherwise  where  it 
had  no  option,  but  was  bound  to  comply  with  an  order  to  answer 
through  the  town  clerk  (Salford  Corp.  v.  Lever,  24  Q.B.D.  695). 

Where  the  client  has  parted  with  the  property  to  which  the  com- 
munication relates,  his  successor  in  title  may  waive  the  privilege 
(Bray,  885-887  ;  this  has  been  held  not  to  apply  to  a  client's  trustee 
in  bankruptcy  :  Bowman  v,  Norton,  5  C.  tSz;  P.  177  ;  but  see  &ay, 
888).  And  upon  his  death  the  same  right  passes  to  his  personal 
representative  (Doe  v,  Hertford,  19  L.  J.Q.B.  526  ;  Bray,  885-887). 

EXAMPLES, 
(i)  ClienVa  Name,  Address,  Handwriting,  Identity,  dec. 
Privileged.  Not  privileged, 

A  solicitor  will  not  be  allowed  to  A  solicitor  may   bo  conipelled  to 

disclose  his  client's  address  if  it  has  prove  his  client's  name  (Bursill  r. 
been  confidentially  communicated  Tanner,  16  Q.B.D.  I) ;  addreea,  if  not 
to  him  for  the  purpose  of  the  employ-  confidentially  disclosed  {Be  Campbell, 
ment  {Re  Campbell,  6  Ch.  App.  703  ;  appoeiie) ;  or,  even  though  oomndcD- 
He  Amott,  60  L.T.  109) .  tially  disclosed,  if  the  client  is  a  ward 

of  Court  (Ramsbotham  v.  Senior.  L.R. 
8  £q.  575),  or  if  it  was  communicated 
while  engaged  in  an  unlawful  act  {Be 
Amott,  apposite);  handwriting  (Dwyer 
v.  Collins,  7  Ex.  p.  646) ;  identity— 
e.g.,  as  having  executed  a  deed  at- 
tested by  the  soliciior  (B.  v,  Payne,  49. 
Sol.  Jo.  419 ;  Robson  v.  Kemp,  6  Esp. 
52;  see  »n/.,  Clients'  Dooumeats),  sworn 
an  affidavit,  or  put  in  a  pleading 
(Dwyer  v,  Collins,  sup,;  Studdy  v,  San- 
ders, 2  Dowl.  &  By.  347 ;  Greenough  tr. 
GaskeU,  1  My.  &  K.  p.  108) ;  the  iaat 
of  the  retainer  (Le^  v.  Pope*  H.  Sl 
M.  410 ;  Gillard  v.  Bates,  6  M.  &  W. 
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Not  privileged, 

547 :  Forshaw  v.  Lewis,  1  Jur.N.S. 
263) ;  and  perhaps  its  character — e.^., 
whether  personal  or  representatiye 
(Beckwith  v.  Benner,  6  C!  &  P.  682) ; 
as  well  as  facts  showing  the  client's 
mental  capacity  (Jones  v,  Goodrich, 
5  Moo.  P.O.  16,  25). 


(ii)  Legal  Opinions,  Drafts^  and  Communications. 


Cases  submitted  to  solicitor  or 
counsel  for  opinion,  and  opinions 
thereon  (Reece  v.  Trye,  9  Beav.  316 ; 
Penruddock  v.  Hammond,  11  Bear. 
59) ;  including  the  opinion  of  a  foreign 
lawyer  (Bunbury  v,  Bunbury,  2  Beav. 
173). 

Instructions  from  a  party's  soli- 
citor to  counsel  to  prepare  a  deed, 
together  with  correspondence  and 
papers  relative  thereto,  unless,  on  the 
evidence,  it  was  done  with  the  express 
object  of  committing  a  fraud  or  ille- 
gality (Knaresborough  Banking  Co. 
V.  L^arrimer,  41  Sol.  Jo.  734,  C.A.  ; 
Bolllyant  v.  A.-G.  of  Victoria,  1901, 
A.C.  196). 

Drafts  of  agreement,  leasesj.  or 
conyeyancos  (IU)ece  v.  Trye,  sup,  ; 
Mostyn  v.  West  Mostyn  Co.,  34  L.T. 
531) ;  draft  advertisement  settled  by 
counsel  (Lowden  v.  Blakey,  23  Q.B.D. 
332). 

Notes  of  professional  interviews 
and  communications,  whether  made 
by  solicitor  (Wardv.  Marshall. 3  T.L.R. 
578)  or  client  (Woollev  v,  N.  L.  R., 
L.R.  4  C.P.  602  ;  M.  of  Bristol  v.  Cox, 
26  Ch.D.  678) ;  or,  in  the  case  of  a 
corporation,  minutes  and  reports  of 
a  sub-committee  in  reference  to  exist- 
ing or  expected  litigation  {ibid.  ; 
Worthing^n  v.  Dublin  Ry.  Co.,  22 
L.R.Ir.  310;  these  two  cases  are 
doubted  by  Mr.  Bray,  Ann.  Pr.  1902, 
p.389). 

Solicitor's  confidential  letters  to 
client  for  purpose  of  obtaining  infor- 
mation or  instructions  as  to  legal  pro- 
I,  although  containing  a  state 


ment  of  fact  as  to  what  took  place 
thwein  in  presence  of  opposite  party 
(Ainsworth  v.   Wildii^,   1900,  2  Cli.. 
315  ;  Irish  Society  v,  Srommelin,  2  Ir. 
L.T.  Jo.  266). 

Solicitor's  bill  of  costs,  in  his  own 
or  his  client's  possession  r  entries 
relating  to  actual  or  contemplated 
litigation     (Ainsworth     v.     Wuding, 


Opinion  of  counsel,  effect  of  which 
is  set  out  in  pleadings  (M.  of  Bristol 
v.  Co.x,  26  Ch.D.  678);  though  the 
mere  reference  to  a  privileged  docu- 
ment in  the  pleadings  will  not  destroy 
the  protect ioo  (Roberts  t*.  Oppenheim, 
26  Ch.D.  724);  nor  wUl  furnishing 
the  opposite  side  with  an  extraci  of 
the  opinion  necessarily  waive  privi- 
lege as  to  other  parts,  or  the  case  on 
which  it  is  founded  (Carey  r.  Cuth- 
bert,  I.R.  6  Eq.  699  ;  ante.  Waiver). 

Communications  which  are  not 
Jiejuasary  for  the  purpose  of  the  em- 
plot/ment — cgr.,  a  defendant's  direc- 
tion to  his  attorney,  or  the  latter's 
clerk,  to  send  a  particular  person,  not 
a  sheriff's  officer,  with  the  sheriff  to 
point  out  the  person  to  be  arrested 
under  a  eo.  «a.  (Caldbeck  v.  Boon,  I.R. 
7  C.L.  32 ;  cp.  Sandford  v.  Reming- 
ton, 2  Ves.  Jun.  189) ;  or  a  plaintiflTs 
admission  to  his  attorney,  after  trial, 
that  he  had  given  no  consideration 
for  a  note  sued  upon  (Cobden  v.  Ken- 
drick,  4  T.R.  431) ;  or  a  prosecutor's 
remark  that  **  he  would  give  a  large 
sum  to  have  his  adversary  hanged  " 
(Annesley  v,  Anglesea,  17  St.  Tr. 
1224). 

Communications  to  a  solicitor  res- 
pecting matters  of  fact^  as  distinguished 
from  legal  advice  (Sawyer  v.  Birch- 
more,  3  My.  &  K.  572;  Lyell  v. 
Kennedy,  9  App.  Cas.  84.  In  Bram- 
well  V,  Lucas,  2  B.  &  C.  745,  a  client's 
inquiry  of  his  solicitor,  "  whether  he 
could  attend  a  meeting  of  his  creditors 
without  being  arrested,"  was  held 
not  privileged  on  this  ground ;  but 
this  case,  which  seems  to  fall  pre- 
cisely within  the  protection,  has  been 
disapproved  ;   see  Tay.  s.  933  n.). 

Solicitor's  bill  of  costs :  entries 
which  are  mere  notes  or  reports  of 
jiroceedings  in  Court  or  chambers  in 
presence  of  opposite  party  (Ainsworth 
V.  Wilding,  opposite) ;  or  which  show 
who  paid  the  costs  of,  and  were  the 
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Privileged. 


Not  privileged. 


^tt/},),  or  other  matters  of  confiden- 
tial professional  advice  or  assistance 
(Bray,  Discovery,  396). 


real  parties  to,  such  proceedings  (Irish 
Soo.  r.  Grommelin,  ntp.). 


(iii)  Solicitor's  or  Clients  Knotdedge. 


Solicitor's  or  client's  knowledge 
derived  solely  from  privileged  com- 
munications (Lyell  v.  Kennedy,  9 
App.  Cas.  81 ;  Proctor  v.  Smiles,  55 
L.J.Q.B.  527). 


Solicitor's  or  client's  knowledge 
derived  from  independent  sources 
(Wheatley  v.  WiUiams,  1  M.  &  W. 
533  ;  Sawyer  r.  Birchmore,  3  Myl.  ft 
K.  572  ;  Manser  v.  Dix,  1  K.  ft  J.  451 : 
see  Be  Holioway,  12  P.D.  167,  t»/., 
191 »  as  to  letters  to  solicitor  or  client 
from  strangers  with  reference  to  the 
case) ;  or  derived  from  the  employ- 
ment, but  as  to  mere  facts  patent  to 
the  senses  (Lyell  v.  Kennedy,  sup. ; 
Brown  v.  Foster,  1  H.  ft  N.  736.  in 
which  case  a  barrister  was  compelled 
to  disclose  that  his  client's  document 
had  been  altered  during  the  progress 
of  the  trii^*  '^  9^*  perhaps  as  to 
this  case  :  and  see  Wheatley  v.  Wil- 
liams, inf.). 


(iv)  Clients  Docttmenis. 


A  solicitor  will  not  be  allowed  to 
disclose  the  date  when,  or  purpose  for 
which,  his  client*s  documents  were 
entrusted  to  him  (Turquand  v.  Knight, 
2  M.  ft  W.  98) ;  nor  the  person  from 
whom  he  received  them(i?eLiondon  and 
Northern  Bank,  1902, 2  Ch.  73, 74, 78) ; 
nor  their  condition  while  in  his  posses- 
sion— e.g.,  whether  stamped,  indorsed, 
or  bearing  erasures  (Wheatley  v.  Wil- 
liams, 1  M.  ft  W.  533 ;  though  see 
Brown  v.  Foster,  sup,) ;  nor  the 
circumstances  attending  their  pre- 
paration, nor  the  fact  of  their  sub- 
sequent destruction  (Robson  v.  Kemp, 
5  Esp.  52 ;  Cromack  v.  Heathcote,  2 
B.  ft  B.  4:  though  see  Banner  v. 
Jackson,  and  Cotman  v.  Orton,  oppo- 
site). 


"  A  solicitor  cannot  be  compelled 
to  disclose  the  contents  of  documents 
professionally  entrusted  to  him,  and 
which  he  is  acquainted  with  only  by 
virtue  of  professional  confidence " 
(Dwyer  v.  Collins,  7  Ex.  639,  per 
Parke,  B.) — e.^.,  from  having  read 
them  at  a  conference  with  counsel 
(Davies  v.  Waters,  9  M.  ft  W.  608). 
So,  an  account-book  which  had  been 


A  solicitor  may  be  compelled  to 
disclose  the  fact  that  his  client  exe- 
cuted a  given  deed,  and  the  circum- 
stances attending  the  execution, 
though  the  deed  is  thereby  impeached 
(Crawcour  v.  Salter,  18  Ch.D.  30); 
or  that  his  client  put  in  a  pleading  or 
swore  an  affidavit,  for  these  are 
matters  of  publicity  (Studdy  r.  San- 
ders, 2  Dowi.  ft  Ry.  347  ;  Greenough 
v.  GaskeU,  1  M.  ft  K.  p.  108) ;  or  the 
fact  that  he  has  in  his  pc^session  his 
client's  documents,  so  as  to  let  in 
secondary  evidence  if  they   be  not 

S reduced,  on  notice  (Bevan  v.  Waters* 
[.  ft  M.  235;  Dwyer  v.  Collins,  7 
Exch.  639) ;  or  perhaps  the  date 
when,  and  person  to  whom,  he  parted 
with  them,  and  when  he  last  saw 
them  (Banner  v.  Jackson,  1  D.  G.  ft 
S.  472 ;  Cotman  v.  Orton,  9  L.  J.  Ch. 
268). 

A  solicitor  is  ncit  allowed  to  with- 
hold a  deed  which  the  other  side  is, 
in  the  ordinary  course  of  things, 
entitled  to  see,  merely  because  he 
has  obtained  it  in  the  course  of  liti- 
gation (Lyell  t*.  Kennedy,  9  App. 
Cas.,  p.  87,  per  Lord  Blackburn).  Nor 
is  he  entilJed  to  withhold  production 
of  his  client's  deeds  (except  title- 
deeds,  post,  191)  though  entrusted  to 
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PrivUeged, 

made  out  by  the  client  at  the  solloi- 
tor*B  request  and  for  the  purpose  of 
submission  to  counsel  is  privileged, 
even  in  a  subsequent  action  by  the 
solicitor  gainst  the  client  (Cleave  v. 
Jones,  7  £x.  421.  And  see  Doe  v. 
James,  2  K.  &  R.  47 ;  Moore  v. 
Terrell,  4  B.  &  Ad.  870).  The  above, 
however,  only  applies  to  documents 
which  the  client  himself  would  be 
entitled  to  withhold  (see  Bursill  v. 
Tanner,  opposite). 

As   to    protection   of   the   client's 
title-deeds,  see  post,  179. 


Not  privileged, 

him  in  professional  confidence,  unless 
the  client  himself  is  so  entitled  (Btur- 
sill  V.  Tanner,  16  Q.B.D.  1);  nor  a 
document  which  the  client  intends 
others  to  see  as  well  as  the  solicitor — 
f.^.,  a  map  of  glebe  lands  entrusted 
to  the  solicitor  to  be  shown  to  in- 
tending purchasers  (Doe  v.  Hertford, 
19  L.J.Q.B.  626).  So,  generally  with 
documents  of  a  public  nature,  as 
appointments  of  borough  officers  (R. 
».  Woodley,  1  Moo.  &  Rob.  390) ;  or 
documents  entrusted  to  the  solicitor 
for  purposes  outside  the  ordinary 
scope  oi  professional  employment — 
e,g.9  a  book  describing  tithe  lands,  and 
given  him  for  the  purpose  of  collecting 
the  tithes  (Doe  v.  Hertford,  sup.). 


(v)  Names  and  Proofs  of  Witnesses  ;  Pleadings  ;  Copies  of 
pre-existing  Documents  ;  Briefs. 


The  names  of  party's  witnesses, 
merely  as  such,  are  protected  from 
disclosure  before  trial  (Marriott  v. 
Chamberlain,  17  Q.B.D.  154,  and 
even  at  the  trial  the  judge  will  some- 
times allow  a  witness  in  the  box  not 
to  publicly  disclose  his  name) ;  proofs 
of  witnesses,  whether  disclosure  bo 
sought  before  (London  Gas  Co.  v. 
Chelsea,  6  C.B.N.S.  411  ;  Fenner  v. 
S.  E.  Ry.,  L.K  7  Q.B.  767)  or  at  the 
trial  (Tichbome  case.  Times,  Feb.  29. 
1872,  per  Bovill,  C.J. ;  Campbell  v. 
Campbell,  Times,  Dec.  3,  1886,  per 
Butt^  J.) ;  documents  placed  in  wit- 
ness's luuids  and  admitted  to  be  true 
by  him,  but  not  read,  although  en- 
ta?ed  as  such  in  an  order  comj^o- 
mising  the  action  (Goldstone  v.  WU- 
liams,  1899,  1  Cb.  47)  [ep.  post,  192]. 

Draft  pleadings  in  same  or  former 
action  (Walsham  v.  Stainton,  2  Hem. 
ft  M.  1 ;  Lamb  v.  Orton,  22  L.J.Ch. 
713), 

Copies  or  extracts  from  public,  or 
non-privileged  private,  documents,  if 
the  collection  is  the  result  of  the  soli- 
citor's (or  his  aoent's)  labour  and 
skill,  and  might  disdose  his  view  of 
the  client's  case  (Lyell  v.  Kennedy, 
27  Ch.D.  1 :  Walsham  v.  Stainton, 
mp.).  Copies  of  depositions  taken 
before  Receiver  of  Wreck,  the  copies 
being  obtained  by  a  solicitor  for  pur- 
pose of  action  and  as  part  of  brief 
(The  Palermo,  9  P.D.  6,  C.A.) ;  or 
copies    of    private    examinations    in 


Wk  The  names  of  party's  witnesses  are 
not  protected  from  disclosure  before 
trial  when  constituting  material  facts 
in  the  action — e.g.,  those  of  persons  in 
whose  presence  a  slander  was  uttered 
(Roselle  v.  Buchanan,  16  Q.B.D.  656  ; 
Marriott  v.  Chamberlain,  sup,  ; 
Dalgleish  v.  Lowther,  1899,  2  Q.B. 
590,  C.A.).  As  to  the  names  of  in- 
formants in  a  libel  action,  see  White  v. 
Credit  Assoc.  1905,  1  KB.  653,  Ed- 
mondson  v.  Birch,  1905,  2  K.B.  523: 
and  Plymouth  Soc.  v.  Trades  Assn.,  75 
L.J.K.B.  259. 


Pleadings,  or  copies  thereof  (Wal- 
sham V.  Stainton,  opposite;  as  to 
documents  referred  to  therein,  see 
Milbank  v.  M.  1900,  1  Ch.  376) ;  or 
copies  of  depositions  (Goldstone  v. 
WiUiams,  sup,),  when  either  have 
been  filed,  for  they  then  become 
publici  juris. 

Public  documents — e.g.,  records 
and  registers,  or  mere  copies  thereof 
(Lyell  V.  Kennedy,  opposite). 

Extracts  from  private  diary  kept 
by  party  relating  to  matters  subse- 
quently in  dispute,  the  extracts  being 
obtained  by  the  party's  solicitor  for 
purpose  of  action  (Lsmd  Corporation 
V.  Puleston,  W.N.  1884,  1 ;    and  see 
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PrivUegid. 

bankruptcy  (Learoyd  v,  Halifax, 
1893,  1  Ch.  686)  or  winding-up  (North 
Australian  Go.  v.  Ooldsborough  Co., 
1893,  2  Ch.  381),  obtained  for  similar 

Surposes.  [In  these  three  cases  the 
epositions  were,  perhaps,  rather 
protected  on  official  grounds,  arUef 
179.]  In  Tyas  v.  Brown,  28  W.R. 
575,  examinations  in  lunacy  were  held 
not  privileged  on  the  ground,  in  that 
case,  of  the  parties'  joint  interest 
anie,  185). 

Indorsements  on,  or  notes  and  ob- 
serrations  in,  counsel's  brief  as  to 
private  matters :  and  solicitor's  in- 
structions on,  or  in,  brief  (Nicholl  v. 
Jones,  2  H.  &  M.  588  :  Lamb  v.  Orton, 
sup.  ;  Haslam  v.  Hall,  3  T.L.B.  776). 


Not  privileged, 

Walsham  v.  Stainton,  supm,  where* 
though  extracts  from  a  partv's  ac- 
count-books were  privilegea,  the 
books  themselves  were  not). 

Notes  or  reports  of  evidence  and 
proceedings  in  open  court,  whether 
oy  counsel,  solicitor,  or  shorthand- 
writer  (Ainsworth  r.  Wilding,  1900, 
2  Ch.  315  ;  Rawstone  v.  Preston  Cor- 
poration, 30  Ch.D.  116;  lU  Wors- 
wick,  38  Ch.D.  370;  not  following 
Nordon  v,  Defries,  8  Q.B.D.  508, 
contra). 

Indorsements  on  counsel's  brief  of 
an  order  of  Court,  and  any  other 
matters  publici  juris  contained  there- 
in— e.g.,  copy  plecuiings  filed  in  former 
action  (Nicholi  v,  Jones,  2  H.  ft  M. 
588  ;    Lamb  v.  Orton,  sup,). 


(vi)  Communications  and  Reports  from  Co-parties,  Opposite  Pearlies, 

Agents,  and  Strangers. 


Communications  between  co-plain- 
tiffs or  co-defendants,  when  directed 
to  be  submitted  to  joint  solicitor 
(Jenkvns  v.  Bushby,  L.R.  2  Eq.  647  ; 
though  see  Hutt  t*.  Haileybury  Coll., 
4  T.L.R.  277),  or  when  one  is  the 
solicitor  acting  for  both  (Hamilton  v. 
Nott,  16  Eq.  112). 

Communications  between  opposite 
parties  made  **  without  prejudice " 
(post,  211) :  or  at  joint  consultations 
between  both  parties  and  their  res- 
pective solicitors  or  counsel  (Roche- 
foucauld V,  Boustead,  65  L.J.Ch.  794). 


Oral  or  documentary  information 
from  third  persons,  which  has  been 
caUed  into  existence  by  the  solicitor 
(or  by  his  direction,  even  though 
obtained  by  the  client)  for  the  pur- 
poses of  litigation — e.g.,  information 
to  be  embodied  in  proofs  of  witnesses 
{sup,) ;  reports  made  by  medical 
men  at  the  request  of  the  solicitors  of 
a  railway  company,  as  to  the  con- 
dition of  a  person  threatening  to  sue 
the  conipany  for  injury  from  a  col- 
lision (Woolley  V.  N.  L.  Ry.,  L.R.  4 
C.P.  602 ;  Friend  t>.  L.  C.  &  D.  Ry., 
2  Ex.D.   437;    and   see   Bustros   v. 


Communications  between  co-plain- 
tiffs or  co-defendants  merely  as  such 
(Hamilton  v.  Nott,  16  Eq.  112 
Foakes  v.  Webb,  28  Ch.D.  287 
Proctor  V.  Raikes,  3  T.L.R.  229 
Hutt  t».  Haileybury  Coll.,  opposite). 

Communications  between  opposite 
parties  merely  as  such  (Lyell  v.  Ken 
nedy,  23  Ch.  D.  405)— f.jj.,  a  notice 
to  produce  documents  (Spenccdy  v. 
Schulen burgh,  7  East,  357) ;  reports 
as  to  an  accident  and  his  injuries 
therefrom  obtained  from  plaintiff  by 
defendant  or  his  agents  m  view  of 
litigation  (Baker  ».  L.  &  S.  W.  Ry., 
L.R.  3  Q.B.  91  ;  Wayland  v.  Met  Ry., 
W.N.  1874,  96;  Tobakin  v.  Dublin 
Co.,  1905,  2  I.R.  58) ;  or  an  offer  to 
compromise,  not  made  "  without  pre- 
judice "  (Griffith  v.  Davies,  5  B.  ft  Ad. 
502). 

O^al  and  documentary  information 
from  third  persons  not  called  into 
existence  by  the  solicitor,  though 
obtained  by  him  for  purposes  of  liti- 

fation — eg.,  copies  ot  letters  written 
efore  action  b^  third  persons  to  the 
client  (Chadwick  v.  Bowman,  16 
Q.B.D.  561) ;  or  called  into  existence 
by  thd  solicitor,  though  not  for  the 
purposes  of  litigation — e,g.,  a  report 
made  by  a  surveyor,  at  the  solicitor's 
request,  as  to  the  state  of  a  property 
upon  which  the  client  was  about  to 
lend  money  (Wheeler  v.  Le  Marchant, 
17  Ch.  D.  675  ;  Sammon  vi  Burnett,  8 
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White,  1  Q.B.D.  423 ;  M'Corqnodale 
r.  Bell,  1  aP.D.  471 ;  Wheeler  v.  Le 
Marchant,  17  Ch.D.  675 ;  Proctor  v. 
Smiles,  55  L.J.Q.B.  527) ;  reports  by 
■errant  of  company  ma^de  for  use  of 
the  company's  solicitor  and  in  reason- 
able apprehension  of  a  claim  against 
the  company  (Collins  v.  Lond.  Gen. 
Onmibna  Co.,  68  L.T.  831). 

Oral  or  documentary  information 
from  third  persons,  which  has  been 
called  inio  exitienee  by  ike  dierU  for  the 
fmrpoee  of  submieeum  to  the  eolieitor 
either  for  advice  or  for  the  conduct  of 
liiigalion  (and  whether  submitted  or 
not) — cg.^  shorthand  notes  of  inter- 
views held  between  the  chairman  of 
a  company  and  an  employ^,  or  be- 
tween a  superior  and  subordinate 
employ^,  in  order  to  obtain  informa- 
tion on  a  subject  of  expected  litiga- 
tion, for  submission  to  tne  company's 
solicitors  (Southwark  Co.  v.  Quick,  3 
Q.B.D.  315) ;  reports  obtained  by  a 
partY  from  his  subordinates  for  a 
similar  purpose  (London  &  Tilbury 
Ry.  Co.  V,  Kirk,  28  Rol.  Jo.  688; 
Haslam  v.  Hall,  3  Times,  L.R.  776) ; 
reports  as  to  the  condition  of  a  ship 
obtained  hj  a  party  from  third  per- 
•  sons  for  the  purposes  of  litigation, 
but  not  expressed  to  have  been  ob- 
tained for  submission  to,  or  at  the 
request  of,  his  solicitor  (Ilie  Theodor 
Komer,  3  P.D.  162  ;  ecd  qu.,  and  see 
Martin  v.  Butchard,  opposite,  where 
the  contrary  was  decided). 

Anonymous  letters  sent  to  the 
solicitor  or  counsel  with  reference  to, 
and  for  the  purposes  of,  a  trial  {Re 
HoUoway,  12  P.D.  167). 


Not  privileged, 

T.L.R.  235) ;  or  as  to  matters  in 
respect  of  which  litigation  was  not  at 
the  time  contemplated,  although  it 
afterwards  arobC  (Wostinghouse  r. 
Midland  Ry.  Co.,  48  L.T.  462).  As 
to  anonymous  letters  sent  to  the 
client,  see  inf. 


Oral  or  documentary  information 
obtained  by  the  client  othervaiae  than 
for  eubmiseion  to  the  solieitor — e,g,^ 
reports  made  by  agent  to  principal 
in  the  ordinary  course  of  onainess, 
even  though  litigation  be  anticipated 
(Woolley  V.  North  London  Ry,  Co., 
L.R.  4  C.P.  602;  Worthington  r. 
Dublin  Ry.,  22  UR.L  310 ;  Cook  v. 
North  Met.  Tram  Co.,  6  T.L.R.  22  ; 
Kerry  r.  Ijiverpool  Assoc.  1905,  2  I.R. 
pp.  42,  44  ;  aflfd.  38  Ir.L.T.R  7); 
or  an  answer  to  letter  from  prin- 
cipal stating  that  certain  claims  had 
been  made,  and  asking  the  agent  as 
to  the  facts  (Anderson  v.  Bank  of 
Columbia.  2  Ch.D.  644  ;  London  Gas 
Co.  V.  Chelsea,  6  C.B.N.S.  411 ;  Eng- 
lish V.  Tottie,  1  Q.B.D.  141) ;  or  macle 
to  the  principal  to  be  submitted  "  in 
the  event  of  litigation  "  to  the  latt«r*s 
solicitor  (Cook  r.  N.M.T.  Co.,  eup,  ; 
Westinghouse  v.  Mid.  Ry.,  48  L.T. 
462) ;  or,  perhaps,  obtained  by  prin- 
cipal from  agent  for  purposes  of  action 
but  not  at  request  of  the  former's 
solicitor,  nor  for  submission  to  him 
(Martin  v.  Butchard,  36  L.T.  732 ;  see 
Bustros  V,  White,  1  Q.B.D.  423  ;  and 
Huttv.  Haileybury  Coll.,  4  T.L.R.  277). 

Anonymous  letters  sent  to  the  client 
in  reference  to  litigation  {Re  Holloway, 
oppoeite). 


(2)  TITLE-DEEDS.  EVIDENCE.  LIEN.— A  witness,  if  a 
Stranger,  cannot  be  compelled  to  produce  his  title-deeds,  or  documents 
in  the  nature  of  title-deeds,  on  account,  it  is  said,  of  the  mischief 
which,  in  the  present  complicated  state  of  the  law  of  real  property, 
might  reeult  if  titles  to  estates  were  subject  to  compulsory  disclosure 
(Doe  V.  Date,  3  Q.6.  609 ;  Pickering  v,  Noyes,  1  B.  <&  0.  263 ;  Egremont 
9.  Egremont,  14  Ch.  D.  158 ;  Mr.  Best  suggests  the  reason  to  be  the 
mischief  which  might  ensue  from  an  erroneous  decision  of  the  judge 
as  to  the  nature  of  the  documents :  s.  128).  Nor  can  a  witness,  if  a 
Party y  be  compelled  to  produce  documents  which  he  swears  relate 
steely  to  his  own  tUU  or  ease,  and  do  not  tend  to  support  the  title  or 
case  of  his  adversary  (Morris  v.  Edwards,  15  App.  Cas.  309  ;  Milbank 
V.  Milbank,  1900, 1  Oh.  376  ;  Miller  v.  Kirwan,  1903,  2  LB.  120  ;  as 
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to  title  by  forfeiture  or  conditional  limitation  see  further,  post^  196). 
The  privUege  in  the  case  of  a  party  is  not  confined  to  title-deeds,  but 
extends  to  the  Evidence  in  support  of  his  case  as  well  (Budden  t?. 
Wilkinson,  1893,  2  Q.B.  482  ;  Frankenstein  v.  Gavin,  1897,  2  Q.B.  6^ ; 
Ann.  Pr.  Notes  to  0.  31,  r.l.;  this  subject  is  usually  treated  under  the 
head  of  professional  privilege,  see,  6.^.,  proofs  of  witnesses,  briefs,  d^, 
ante,  189).  Moreover,  where  a  principal  would  be  entitled  to  refuse 
production  of  a  document,  it  cannot  be  compelled  from  his  adicUor, 
trustee,  or  mortgagee  (Bursillv.  Tanner,  16  Q.B.D.  1 ;  Steph.  art.  119  ; 
Tay.  ss.  458, 918),  except  for  the  purpose  of  identification,  which  must 
not  extend  to  a  perusal  of  its  contents  (Volant  t?.  Soyer,  13  0.6.  231  ; 
Phelps  V,  Prew,  3  E.  &  B.  430 ;  but  see  ante,  181).  In  Hibberd  v.  Knight, 
2  Ex.  11,  however,  it  was  held  that  though  a  solicitor  cannot  be  com- 
pelled to  disclose  the  contents  of  his  client's  deed  which  he  refuses  to 
produce,  yet  if  he  disclose  them  voluntarily  the  Court  will  admit  the 
evidence;  sed  ^u. without  the  express  consent  of  the  client,  ante,lSl-3 ; 
and  see  subpcena  duces  tecum,  post,  chap,  xxxviii.  [Tay.  ss.  458-459  ; 
918-919  ;  Ros.  N.P.  158-160  ;  Steph.  arts.  118-11971 

The  rule  does  not  apply  where  the  title  of  the  witness  would  not  be 
affected  by  the  production — e.g,,  an  abstract  of  title  supplied  by  him 
in  connection  with  a  purchase  which  subsequently  fell  through  (Doe 
V.  Langdon,  12  Q.B.  711 ;  Lae  v.  Merest,  39  L.J.  Ecc.  53).  And  the 
oath  of  the  witness  is  conclusive  as  to  the  nature  of  the  document 
(Morris  V.  Edwards,  sup, ;  Ros.  N.P.  159). 

Lien. — A  witness  cannot  withhold  production,  as  distinguished 
from  delivery-up,  of  a  document  on  the  ground  that  he  has  a  lien 
upon  it  as  against  a  si/i^atiger  {Re  Hawkes,  Ackerman  v,  Lockhart,  1898, 
2  Oh.  1,  and  cases  cited).  That  he  can  withhold  production  where  the 
Uen  is  against  the  party  requiring  the  production,  appears  now  to  be 
settled  (Re  Hawkes,  «t£j9. ;  i^e  Jones,  21  T.L.R.  352;  coTi^ra,  Steph.  art. 
118, 71  2,  is  not  sustainable),  unless  the  rights  of  third  parties  would  be 
prejudiced  thereby,  as  in  the  case^  e,g,,  of  Bankruptcy  (Bpy.  Act,  1883, 
sec.  17,  sub.-s.  1;  Re  Winslow,  16  Q.B.D.  696);  Administration  {Re 
Bough  ton,  23  Ch.  D.169  ;  i?e  Hawkes,  sup,))  Winding-up  (Companies 
Act,  1862,  s.  115  ;  7?e  Capital  Fire  Assoc,  24  Ch.  D.  408) ;  or  Partition 
actions  (Boden^\  Hensby,  1892^  1  Ch.  101).  It  has  been  held  that 
the  witness  cannot  withhold  production  even  where  the  third  party 
daims  through  the  person  against  whom  the  lien  exists  (Lockett  r. 
Cary,  10  Jur.  N.S.  144 ;  but  see  Re  Hawkes,  sup.), 

(3)  SiATBIMONIAL  COMMUNICATIONS.— ''No  husband  is 
compellable  to  disclose  any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  is  compellable  to  disclose  any  com- 
munication made  to  her  by  her  husband  during  the  marriage '^  [16  & 
17  Vict.  c.  83, 8.  3  ;  Criminal  Evidence  Act,1898,  s.  1  {d)  ]. 

Piinciple. — The  protection  has  been  considered  requisite  in  order 
to  ensure  that  unlimited  confidence  between  husband  and  wife  upon 
which  the  happiness  of  the  married  state  and  the  peace  of  families 
depend  (Tay,  s.  909). 
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Scope  of  the  Rule. — ^The  rule  applies  equally  to  parties  and 
strangers ;  and  it  probably,  in  analogy  to  the  old  common  law  rule, 
extends  to  all  communications  made  during,  or  knowledge  obtained 
by  means  of,  the  relationship,  whether  confidential  or  not  (O'Connor 
V.  Marjoribanks,  4  M.  &  G.  435 ;  Doker  v.  Hasler,  By.  &  M.  198),  e.g., 
a  wife's  letter  to  her  husband  which  he  has  been  subpoenaed  to  pro- 
duce (Ck)wley  v.  Cowley,  Times,  Jan.  20,  1897,  in  which  case  the 
objection  was  taken  by  counsel  appearing  for  the  witness)  ;  and  con- 
tinues after  the  nuuriage  has  been  dissolved  by  death  or  divorce  (id,; 
Monroe  V.  Twistleton,  Pea.  Add.  Cas.  221,  explained  in  Aveson  v, 
Kinnaird,  6  East,  188,  193). 

Whether  letters,  or  secondary  evidence  thereof^  independently 
obtained,  are  also  admissible,  seems  doubtful.  In  R.  v,  Pamenter,  12 
Cox,  177,  Kelly,  C.B.,  rejected  a  letter  from  the  prisoner  to  his  wife 
intrusted  to,  but  opened  by,  a  constable  ;  and  in  Scott  v.  Com.,  42 
Am.  St.  Rep.  871,  a  similar  letter,  though  voluntarily  surrendered 
by  the  wife,  was  excluded  ;  see,  however,  ante,  182.  But  conversa- 
tions at  which  a  third  person  was  present,  or  which  he  overheard, 
may  be  proved  by  him  (R.  v.  Smithies,  5  C.  &  P.  332  ;  R.  v,  Simons, 
6  C.  &  P.  540 ;  R.  v.  Bartlett,  7  C.  <k  P.  832  ;  cp.  R.  v.  Mallory,  post, 
288) ;  and  no  protection  exists  with  regard  to  communications  made 
between  the  parties  before  marriage ;  or  to  facts  coming  to  their 
knowledge  during  marriage,  but  from  extraTi^oiM  sources  (O'Connor 
V.  Marjoribanks,  $up.) ;  and  the  protected  evidence  will,  if  voluntarily 
given,  be  admissible. 

[Best,  s.  586  ;  Tay.  ss.  909,  910a  ;  Bos.  N.P.  170-171.] 

(4)  CBIMINATINa  QUESTIONS.— No  witness,  whether  party 
or  stranger,  is,  except  in  the  cases  hereinafter  mentioned,  com- 
pellable to  answer  any  question  or  to  produce  any  document  the 
tendency  of  which  is  to  expose  the  witness  (or  the  wife  or  husband 
of  the  witness :  Tay.  s.  1308,  Bests.  126,  Steph.  art.  120  n.),  to  any 
criminal  charge,  penalty,  or  forfeiture.  Nemo  tenetur  prodere  aeipsum, 

[Tay.  ss.  1453-1468 ;  Best,S8.  126-128;  Ros.N.P.  169-170;  Steph. 
art.  120;  Bray  on  Discovery,  311-349;  Whart.Civ.Ev.ss.533-540; 
Or.  Ev.  463-71 ;  Wigmore  Ev.  ss.  2250-82. J 

Principle. — The  privilege  is  based  on  the  policy  of  encouragiog 
persons  to  come  forward  with  evidence  in  courts  of  justice,  by  pro- 
tecting them,  as  far  as  possible,  from  injury,  or  needless  annoyance, 
in  consequence  of  so  doing  (Best,  s.  126).  A  sensible  compromise 
has,  however,  been  adopted  in  several  modern  statutes  by  compelling 
the  disclosure,  but  indemnifying  the  witness  in  various  respects  from 
its  results  (see  inf.). 

Histoiy. — At  common  law  the  accused  enjoyed,  in  general,  no 
immunity  from  answering  upon  oath  as  to  charges  made  against 
him.  On  the  contrary,  such  answers  formed  an  essential  feature  of 
all  the  older  modes  of  trial,  from  the  Saxon  ordeal  and  Norman 
combat  to  the  more  popular  compurgation  or  wager  of  law,  which, 
although  obsolescent  in  the  16th  century,  was  not  finally  abolished 
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until  1 833.  So,  also,  in  the  State  Trials  held  before  Parliament  or  the 
Council,  and  in  various  other  enquiries  in  which  it  was  thought 
expedient,  the  accused  was,  in  general,  not  only  put  upon  oath, 
but  rigorously  interrogated  as  well,  instances  of  the  latter  practice 
occurring  as  early  as  1888  (R.  v,  Brambre,  cited  1  Jur.  Soc.  Pap. 
460)  down  to  aa  late  as  1702  (R.  v.  Baynton,  14  How.  St.  Tr.  621-5). 
In  jury-trials,  whether  civil  or  criminal,  it  is  true  that,  although  the 
defendant  was  freely  questioned,  no  oath  was  administered  to  him, 
but  this  arose  from  no  consideration  of  tenderness  but,  on  the  con- 
trary, because  a  denial  on  oath,  which  in  the  earlier  forms  of  trial 
used  to  be  conclusive  in  the  defendant's  favour,  came  to  be  regarded 
as  too  easy  and  decisive  a  method  of  self -exoneration  to  be  permitted 
here — he  was  to  be  "tried"  by  the  jury's  oath  and  not  by  his  own. 
Similarly,  under  the  statutes  of  Philip  and  Mary,  which  directed  the 
compulsory  examination  of  the  accused  to  be  taken  before  magis- 
trates, he  was  not  put  upon  oath  because  this  would,  even  in  those 
days,  have  been  thought  to  give  his  statement  an  undue  solemnity 
and  weight.  That  the  opportunity  of  clearing  oneself  on  oath  was, 
indeed,  regarded  rather  as  a  privilege  than  a  burden  until  at  least 
the  end  of  the  16th  century,  seems  dear,  not  only  from  the 
tenacity  with  which  compurgation  as  a  form  of  trial  was  clung  to  as 
against  the  innovation  of  the  jury,  but  also  from  the  proceedings  in 
a  famous  case  in  1590,  where,  as  an  exceptional  concession  .in  a  jury- 
trial,  an  oath  was  tendered  to  the  defendant :  ^'We  offer  you  that 
favour  which  never  any  indicted  of  felony  had  before — swear  that 
you  did  it  not,  and  it  shall  suffice  "  (R.  t?.  Udall,  1  id.  1282).  How, 
then,  came  the  modern  and  opposite  doctrine  to  obtain  ?  The 
answer  is  to  be  sought  in  the  long  struggle  of  the  civil  courts  to 
restrict  the  usurpations  of  the  spiritual,  a  struggle  the  first  stage  of 
which  was  marked  by  the  stAtute  Be  Articulis  Cleriof  Ed.II.,  forbidding 
laymen  to  take  oaths  in  ecclesiastical  courts  except  in  matrimonial 
and  testamentary  causes,  and  the  last  by  the  Act  13  Car.  II.  c.  12.8. 4, 
forbidding  ecclesiastics  to  tender  to  any  person  any  oath  (the 
notorious  "«aj  officio"  or  other)  whereby  he  should  be  obliged  to 
accuse  himself  of  any  crime,  or  be  exposed  to  any  penalty  whatsoever. 
It  was  in  resisting  such  an  oath  in  1590  that  the  maxim  nemo  tenetur 
prodere  seipsum  was  in  terms  first  put  forward  (CuUier  v.  CuUier, 
Cro.  Eliz.  201).  This  protection,  it  is  to  be  observed,  was  of  purely 
statutory  origin,  and  was  aimed  not  against  self -crimination  per  «o, 
but  against  its  oppressive  exaction  by  the  Church.  For  some  time, 
indeed,  it  appears  to  have  amounted  to  a  mere  claim  as  to  the  burden 
of  proof,  i.e.,  that  due  presentment  on  oath  should  first  be  made  by 
the  accuser,  before  the  accused  was  even  called  upon  to  answer 
(R.  V.  Udall,  mp,  ;  R.  v.  Hunt,  1591, 1  How.  St.  Tr.  262 ;  R.  t?.  Garnet 
1606,  2  id.  244;  R.  v.  Lilburn,  1687-45,  3  id.  315),  a  safeguard 
all  the  more  valuable  since  the  presumption  was  not  then,  as  now,  in 
favour  of,  but  against,  the  innocence  of  the  accused  (Steph.l  Hist.Cr. 
Law,  354-55).  Thus  both  Udall  and  Garnet,  when  before  the  Privy 
Council,  refuse  to  answer  because  of  the  absence  of  this  preliminary 
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proof,  but  at  their  triak,  such  an  objection  having  then  no  application, 
they  answer  or  not  as  they  think  fit,  claiming  no  privilege.  Later 
on,  in  the  reaction  against  the  tyranny  of  the  Star  Chamber  and 
High  Commission  Courts  (abolished  1641),  the  claim  is  no  longer 
confined  to  ecclesiastical  tribunals,  stages  of  procedure,  or,  as  some 
held,  capital  charges,  but  becomes  general,  that  no  one  shall  be  bound 
to  criminate  himself  in  any  court,  or  at  any  stage  of  any  trial  (R.  v. 
Fitzpatrick,  1631,  3  How.  St.  Tr.  420;  R.  v.  Twelve  Bishops,  1641, 
4  id,  76  ;  King  Charles'  trial,  1649,  4  id,  1102  ;  R.  v.  Scroop,  1660, 
5uZ.  103;  for  an  explanation  of  the  equity  cases  which  might  seem 
to  establish  an  earlier  date  for  the  privilege,  see  15  Harv.  L.  Rev. 
631).  Moreover,  the  privilege,  at  first  claimed  only  by  defendants,  is 
gradually  conceded  to  mere  witnesses  (King  Charles'  trial,  Bvi/p, ; 
R.  r.  Reading,  1679,  7  id.  296;  R.  v,  Shaftesbury,  1681,  8  ta'.  817). 
Although,  however,  the  claim  when  definitely  made  was,  at  this  stage, 
generally  allowed,  yet  when  not  so  made,  the  judges  still  continued  for 
some  years  longer  to  press  and  question  the  accused  (R.  v,  Swendsen, 
1702,  14  id,  580-581 ;  R.  v,  Baynton,  id,  621-5).  Finally,  influenced 
perhaps  by  the  now  prominent  rule  as  to  the  incompetency  of  parties 
as  witnesses,  this,  too,  ceases,  and  henceforth  the  rule  assumes  its 
modem  shape.  With  regard  to  compulsion  to  answer,  it  may  be 
observed  that  although  the  Prerogative  Courts  extorted  replies  even 
by  torture,  traces  of  coercion  in  the  common  law  courts  are  rare, 
llius,  for  his  refusal  to  answer  before  the  Council,  Udall  suffers  im- 
prisonment, while  for  his  refusal  to  answer  at  the  trial,  the  Court 
merely  warns  the  jury  :  ^*  This  argueth  that  if  he  were  not  guilty  he 
would  clear  himself  "  (1  How.  St.  Tr.  1282).  [Stephen,  1  Jur.  Soc. 
Pap.  456 ;  id.  1  Hist.  Cr.  L.  854-5,  440-1 ;  Wigmore,  s.  2250 ;  id.  5 
Harv. L. Rev.  71 ;  and  15  id.  610;  and  see  18  Cr.  L.Mag.  585-51.] 

(a)  Scope  of  the  Bole. — ^The  witness  is  protected  both  from 
answering  questions,  and  producing  documents  (Spokes  t^.Grosvenor 
Hotel,  1897, 2  Q.B.  124) ;  and  as  to  crimes,  penalties,  and  forfeitures 
cognisable  not  only  by  English  but  foreign  ]&w,  provided  the  foreign 
law  be  clearly  proved  or  admitted,  for  if  there  is  no  evidence  on  the 
subject,  an  answer  may  be  compelled  (IJ.S.t7.McRae,L.R.  8  Ch.App. 
79).  And  the  rule  applies  to  questions  not  only  as  to  direct  criminal 
acts,  but  as  to  perfectly  innocent  matters  forming  merely  links  in  the 
cham  of  proof. 

In  the  case  of  crimes,  the  protection  has  been  accorded  to  ques- 
tions as  to  the  witness's  presence  at  a  duel  (R.  v.  Handcock,  Ir.  Cir. 
Rep.  329),  or  his  commission  of  bigamy  (Harvey  v.  Lovekin,  10  P.D. 
122),  libel  {inf.),  or  maintenance  (Alabaster  v.  Harness,  70  L.T.  875)  ; 
in  the  case  of  penalties,  as  to  pound-breach  (Jones  v.  Jones,  22  Q.B.D. 
425),  or  fraudulent  removal  of  goods  by  a  tenant  (Hobbs  v.  Hud- 
son, 25  Q.6.D.  282) ;  and  in  the  case  of  forfeiiure,  as  to  breach  of 
covenant  to  take  beer  from  a  particular  brewery  (Seaward  v.  Den- 
nington,  44  W.R.  696),  or  to  insure  against  fire  (Bray,  387),  or 
not  to  sublet  without  licence  (Mexborough  v.  Whitwcod,  1897,2 
Q.B.  111).      Moreover,  in  private  examinations  under  the  Bank- 
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ruptcy  Act,  1888,  s.  27,  witnesses,  other  than  the  debtor,  will  be 
protected  from  answering  questions  likely  to  prejudice  them  in 
actions  connected  with  the  bankruptcy  (Re  Desportes,  68  L.T.  283; 
Re  Franks,  1892, 1  Q.6.  646) ;  and  the  same  principle  has  been 
applied  in  inquiries  before  the  chief  clerk  under  an  administration 
decree  (Venablesi?.  Sweitzer,  L.R.  16  Eq.  76). 

But  a  witness  cannot  object  to  answer  questions  merely  in- 
criminating co-defendants  or  others  (Kelly  t^.  Oolhoun,  1899, 2 1.R. 
199  ;  R.T.Armagh,  18  Ir.  L.T.R.  2)  ;  nor  to  produce  a  public  docu- 
ment in  his  custody  on  the  around  of  crimination  (Bradshawo. 
Murphy,  7  0.  &  P.  612) ;  nor  does  any  privilege  exist  as  to  answers 
tending  merely  to  establish  a  debt,  or  to  subject  to  civil  actions 
not  in  respect  of  a  penalty  or  forfeiture  (46  Geo.  III.  c.  87) — e.g.^ 
those  involving  liquidated  damages  as  distinguished  from  penalty 
(Adams  v.  Batley,  18  Q.B.D.  625) ;  or  proceedings  to  obtain  an  order 
which  if  disobeyed  might  entail  a  penalty  (Derby  v.  Derbyshire,  1897, 
A.C.  550) ;  or  a  determination  of  estate  by  conditional  limitation  as 
distinguished  from  forfeiture  (Pye  t^.Butterfield,  5B.  &  S.  829;  Miller 
V.  Waterford,  1904,  2  I.  R.  421 ;  Bray,  384-386). 

(6)  Oath  of  Witness  necessaiy  but  not  conclusive. — A  witness 
cannot  refuse  to  go  into  the  box  on  the  ground  that  he  might  crimi- 
nate himself ;  he  can  only  claim  the  privilege  after  he  has  been 
sworn  and  the  question  has  been  put  (Boyle  v.  Wiseman,  10  Ex. 
647).  And  he  must  pledge  his  oath  that  he  honestly  believes  the 
answer  will  or  may  tend  to  criminate  him  (Webb  t?.  East,  5Ex.D. 
108  ;  Lamb  v.  Munster,  10  Q.  B.  D.  110  ;  Kelly  v.  Oolhoun,  sup.) ; 
though  even  this  is  of  itself  not  necessarily  sufficient;  for  the 
Court  is  entitled  to  see,  from  the  circumstances  of  the  case  and 
the  nature  of  the  evidence  the  witness  is  called  to  give,  that  there  is 
reasonable  ground  to  apprehend  danger  from  his  being  compelled  to 
answer ;  although,  if  such  danger  is  once  made  apparent,  great 
latitude  should  be  allowed  to  the  witness  in  judging  for  himself  of 
the  effect  of  any  particular  question  (R.  v.  Boyes,  1  B.  &  S.  811 ;  Re 
Reynolds,  20  Ch.  D.  294 ;  Lamb  v.  Munster,  sup. ;  Re  Grenese,  exp* 
Gilbert,  3  Morrell's  Bky.  Rep.  223,  C.A.). 

Where  the  question  calls  for  direct  admission  of  a  corpus  delicti^  or 
an  act  reasonably  construable  as  such,  the  oath  of  the  witness  that  he 
believes  the  answer  would  or  might  tend  to  criminate  him,  will 
generally  be  accepted  without  more — e.g.,  in  an  action  for  publishing 
an  indictable  libel  where  the  defendant  is  asked  whether  he  published 
the  libel  (Lamb  v.  Munster,  sup. ;  though  cUiter  if  the  libel  is  not 
indictable :  M'Loughlin  v  Dwyer,  Ir.  R.  9  C.L.  170  ;  or  the  discovery 
is  sought  from  the  printer,  <kc.,  of  the  newspaper,  iitf.  198);  so,  as 
to  whether  the  defendant  had  not  raised  a  weir  to  the  height  of 
eighteen  inches  across  a  salmon  river,  as  such  an  act  might  not 
unreasonably  be  construed  to  amount  to  a  criminal  obstruction  under 
5  &  6  Vict.  c.  106,  s.  63  (Bradley  v.  Clayton,  26  L.R.  Ir.  405).  But,  if 
there  is  no  reasonable  probability  of  proceedings  being  taken,  an 
answer  will  be  compelled — e.g.,  where  the  witness  was  technically 
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liable  to  an  impeachment  by  the  House  of  Commons,  although  he 
had  already  been  pardoned  at  law  (B.  v.  Boyes,  8up.)y  or  to  obsolete 
ecclesiastical  censures  in  respect  of  adultery  (Evans  i?.  Evans,  1904, 
P.  378 ;  though  as  late  as  1827,  a  question  as  to  the  witness'  incest 
was  disallowed  as  exposing  her  to  punishment,  Oundell  v.  Pratt,  1 
Moo.  &  Mai.  lOHf  per  Best,  C.J. ;  as  to  questions  respecting  adultery  in 
divorce  cases  see  pasi,  1 99).  Where  the  question  relates  to  a  perfectly 
innoeent  acty  involving  danger  only  as  a  link  in  the  chain  of  proof, 
the  witness  must  satisfy  the  Courts  by  facts  outside  the  question, 
that  the  answer  would  or  might  tend  to  criminate  him  {Re  Genese, 
sup.).  While,  where  the  testimony  would  not  in  fact  incriminate  the 
witness,  or  the  objection  is  not  made  honAfide  for  his  own  protection, 
an  answer  will  be  compelled  (B.  v.  Armagh,  18  Ir.  L.T.B.  2,  where,  on  a 
charge  against  a  publican  for  selling  liquor  during  prohibited  hours,the 
witness  to  whom  it  was  sold  was  compelled  to  testify  to  the  transaction). 

(c)  Claim  most  be  bona  fide. — The  Court  must  also  be  satisfied 
that  the  claim  is  made  genuinely  for  the  protection  of  the  witness, 
and  not  for  ulterior  purposes  (B.  v,  Armagh,  sup, ;  Re  Beynolds,«ti;/>., 
where  a  witness,  having  declined  to  answer  whether  he  had,  as  trustee, 
executed  a  post-nuptial  settlement  made  by  a  bankrupt,  on  the  ground 
that  he  might  be  charged  with  conspiracy  to  defeat  the  latter's 
creditors,  the  Court  disallowed  the  objection,  considering  it  a  mere 
device  to  stifle  inquiry).  Moreover,  the  claim  may  be  made  (U  a/ay 
aiage  of  the  proceedings,  and,  when  allowed,  protects  even  answers 
already  given  (B.  v.  Garbett,  1  Den.  C.C.  236). 

{d)  The  Privilege  ceases  with  the  Liability. — If  the  time  for 
proceeding  has  expired  (Boberts  v.  AUatt,  Moo.  &  Malk.  192 ;  Dover 
V,  Maestaer,  5  Esp.  90;  A.-G.  v,  Cunard,  4  T.L.B.177) ;  or  the  penalty 
of  forfeiture  has  been  waived;  or  the  ofifence  has  been  pardoned 
(B.  V,  Boyes,  eup, ;  even  though  under  the  Corrupt  Practices  Acts 
actions  for  penalties  are  still  pending  against  him,  B.  v,  Kinglake,  11 
Cox,  499) ;  or  the  witness  has  already  been  convicted  or  acquitted  (Re 
Genese,  8up.\ — ^the  privilege  will  cease. 

EZ0EPTI0N8.  (a)  By  Statute. — Under  the  Criminal  Evidence 
Act,  1898,  s.  1,  sub-s.  («) :  A  person  'charged  and  being  a  witness  in 
pursuance  of  this  Act  may  be  asked  any  question  in  cross-examination, 
notwithstanding  that  it  would  tend  to  criminate  him  as  to  the  offence 
charged  ;  but  by  sub-s.  (/)  he  shall  not  be  asked  nor  compelled  to 
answer  questions  tending  to  show  that  he  has  committed  other  offences^ 
except  under  the  conditions  stated,  post^  chap,  xxxix.  As  to  when  the 
wife  or  husband  of  the  accused  is  compellable  to  give  evidence  against 
the  accused,  see  id. 

Under  the  Bankruptcy  Actj  1883,  the  debtor  is  a  competent  witness 
to  prove  even  the  petitioning  creditor's  uebt^  and  may  be  compelled 
to  produce  his  books  and  documents  for  that  purpose  {Re  Haes,  1902, 
1  K.B.  98).  Moreover,  he  cannot  refuse  to  answer  questions  touching 
his  conduct,  dealings,  or  property  on  the  ground  of  crimination ;  and, 
subject  to  the  statutory  qualifications  below,  his  answers  are  evidence 
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against  him  in  subsequent  criminal  proceedings  (s.  17,  sub-ss.  1  and  8; 
Re  A  Solicitor,  25  Q.B.D.  17 ;  R.  t?.Erdheim,  1896,  2  Q.B.  260,  where, 
though  the  bankrupt's  depositions  were  excluded  because  not  properly 
authenticated,  parol  evidence  of  his  statements  was  received);  so 
under  former  Bankruptcy  Acts  {Exp,  Schofield,  6  Ch.  D.  230;  R.  r. 
Hillam,  12  Cox,  174  ;  R.  v.  Cherry,  post,  250)  ;  and  under  the  Wind- 
ing Up  Act,  1890,  s.  8,  sub-s.  7.  But  this  does  not  apply  to  other 
witnesses  in  a  bankruptcy  (Re  Genese,  aup, ;  Exp.  Schofield,  sup. ; 
Re  Desportes,  68  L  T.  233).  As  to  questions  to  judgment  debtors,  see 
Ann.Pr.,  O  42,r.  32. 

By  s.  29  of  the  Larceny  Act,  1861,  a  witness  in  any  civU  or  bank- 
ruptcy proceeding  cannot  refuse  to  answer  questions  put  to  him  on 
the  ground  that  they  might  expose  him  to  a  charge  of  stealing, 
destroying,  or  concealing,  title-deeds  or  wills,  under  ss.  28,  29  ;  and 
by  s.  85,  he  cannot  refuse  to  answer  on  the  ground  of  exposure  to  a 
charge  of  fraud  as  a  banker,  merchant,  broker,  attorney,  agent,  f actor, 
trustee,  or  officer  of  a  public  company  under  ss.  75-76  (see  clauses 
substituted  therefor  by  Larceny  Act,  1901,  s.  1),  or  ss.  80-84  ;  pro- 
vided that  no  person  shall  be  liable  to  be  convicted  of  any  of  the 
felonies  mentioned  in  the  former  sections,  or  any  of  the  misde- 
meanours mentioned  in  the  latter  sections,  by  any  evidence  whatever 
in  respect  of  any  act  done  by  him,  if  he  shall,  at  any  time  previously 
to  being  so  charged,  have  first  disclosed  such  act  on  oath  in  conse- 
quence of  any  compulsory  process  in  any  civil  or  ^anAru/^fo^  proceed- 
ings. (See  ss.  29  and  85.  The  word  '^  disclosed  "  in  these  sections 
refers  exclusively  to  that  which  was  not  before  known,  R.  v,  Skeen, 
8  Cox,  143  ;  and  mere  hearsay  or  rumour  that  the  alleged  ofience  had 
been  committed  is  not  admissible  to  prove  that  it  was  before  known, 
R.  V,  Gunnell,  ante,  71.)  The  Bankruptcy  Act,  1890,  s.  27,  sub-ss.  1-2, 
repeals  so  much  of  s.  85  of  the  Larceny  Act,  1861 ,  as  relieves  a  witness, 
compulsorily  examined  in  bankruptcy,  from  liability  to  conviction  for 
the  misdemeanours  mentioned  in  ss.  75-84,  and  substitutes  the 
following  narrower  protection — "  A  statement  or  admission  made  by 
any  person  in  any  compulsory  examination  or  deposition  before  any 
Court  on  the  hearing  of  any  matter  in  bankruptcy  shall  not  be 
admissible  as  evidence  against  that  person  in  respect  of  any  of  the 
misdemeanours  referred  to  in  the  said  section.''  This  does  not  exempt 
admissions  made  in  a  statement  of  affairs  (R.t^.Pike,  1902,1  K.B.  552). 

So,  discovery  of  the  printer,  publisher  or  proprietor  of  any  news- 
paper in  which  a  libel  has  appeared,  may  be  compelled  under  6  <k  7 
Will.  IV.  c.  76 ;  32  ck  33  Vict.  c.  24  ;  and  33  &  34  Vict.  c.  99 ;  such  dis- 
covery only  to  be  used  in  the  proceeding  in  which  it  is  obtained. 
And  under  the  Gaming  Acts,  8  &  9  Vict.  c.  109,  s.  9 ;  17  &  18  Vict.o. 
38,  ss.  5  &  6  ;  the  Land  Transfer  Act,  1875,  s.  103 ;  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  s.  59  {cp,  R.  v,  Leatham,  8  Cox, 
408);  the  Explosives  Act,  1883,  s.  6;  the  Mei*chandise  Marks  Act, 
1887,  s.  19,  and  several  other  statutes,  witnesses  may  also  be  com- 
pelled to  answer  criminating  questions,  subject  to  various  degrees  of 
statutory  protection  from  the  consequences  of  their  admissions. 


CHAP.  XVI.]    PRIVILEGE.     QUESTIONS  AS  TO  ADULTERY.  199 

(6)  By  Contract  and  Ck)ndact. — Witnesses  have  also  in  a  few  cases 
been  held  disentitled  to  the  privilege  of  refusing  to  answer  in  respect 
of  penalties  or  forfeiture,  but  not  of  crime,  by  their  own  contract  or 
conduct  (Bray,  386-340). 

(5)  QUESTIONS  AS  TO  ADULTEBT  IN  DIVOBOE  OASES.— 

^'  In  proceedings  instituted  in  consequence  of  adultery,  the  parties  and 
their  husbands  and  wives  are  competent  witnesses,  provided  that  no 
witness  in  any  proceeding,  whether  a  party  to  the  suit  or  not,  shall 
be  liable  to  be  asked  or  bound  to  answer  any  question  tending  to  show 
that  he,  or  she,  has  been  guilty  of  adultery,  unless  such  witness  has 
already  given  evidence  in  the  same  proceeding  in  disproof  of  his  or  her 
alleged  adultery  "  (32  &  33  Vict.  c.  68,  s.  3). 

Scope  of  the  Btde. — it  has  been  held  that  the  above  section  refers 
to  proceedings  instituted  in  consequence  of  adultery  in  the  Divorce 
Court,  and  not  to  bastardy  cases  (Nottingham  Guardians  v.  Tom- 
kinson,  4  C.P.D.  343 ;  Re  Walker,  53  L.T.  660 ;  Bumaby  v.Baillie,  42 
Ch.  D.  282 ;  ante^  180)  ;  also,  that  the  proviso  is  to  be  confined  to  any 
such  proceeding,  and  does  not  protect  the  witness  from  answering  as 
to  his  adultery  in  nullity,  legitimacy,  or  ordinary  cases  (M.  t.  D.,  10 
P.D.  175  ;  Steph.  art.  109  n ;  R.  v.  Orton,  cited  id.  art.  129  ;  Evans  v, 
Evans,  1904,  P.  378,  not  following  the  dictum  of  Bowen,  L.J .,  conPra^ 
in  Redfem «?.  Redfern,  1891,  P.  139, 147-8). 

The  rule  protects  from  liability  to  be  asked  (Butterworth  v.  Butter- 
worth,  Times,  June  17,  1896),  or  compulsion  to  answer,  questions  in 
the  witness-box,  whether  in  chief  or  on  cross-examination ;  and 
whether  put  directly  to  prove  the  issue  or  collaterally  to  impeach 
credit  (Hebblethwaite  v,  Hebblethwaite,  L.R.  2  P.  &D.  29;  Babbage  v. 
Babbage,  id,  222) ;  as  well  as  from  discovery  by  affidavit  or  interroga- 
tories (Redfem  v.  Redfern,  eup, ;  in  Smith  v.  Smith,  Times,  Oct.  28, 
1890,  Butt,  J.^  rejected  an  admission  of  adultery  which  had  already 
been  made  without  objection  in  answer  to  interrogatories  by  a  respon- 
dent who  did  not  appear;  but  in  Hallam  v.  Hallam,  20  T.L.R.  34,  and 
Purgold  V.  Purgold,  Times,  Oct.  29,  1903,  admissions  of  adultery 
obtained  from  a  respondent  by  the  solicitor's  clerk  when  serving  the 
petition  were  received,  though  the  procedure  was  strongly  condemned ; 
and  see  Hebblethwaite  v,  Hebblethwaite,  inf,).  So,  an  adniisaion  as 
to  one  act  wDl  not  let  in  questions  as  to  others  (Bell  v.  Bell,  86  L.T.Jo. 
448 ;  Davidson  v.  Davidson,  Times,  Dec.  10, 1896). 

Where,  however,  the  witness  has  denied  the  alleged  adultery  the 
questions  are  admissible;  so  where  he  had  denied  in  chief  some  of  the 
acts  alleged  in  the  petition,  but  had  not  been  asked  as  to  others — it 
was  held  that  he  might  be  cross-examined  as  to  all  that  were  included 
in  the  pleadings  (Brown  i?.  Brown,  L.R.  3  P.<k  D.  198;  Allen  v,  Allen, 
1894,  P.  248). 

Of  course,  if  the  witness  be  willing  to  give  such  evidence,  the  testi- 
mony will  be  received  (Hebblethwaite  v.  Hebblethwaite,  sup.;  Long 
V.Long,  15  P.D.  218). 
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CHAPTER  XVII. 

HEARSAY. 

Oral  or  written  statements  made  by  persons  not  called  as 
witnesses  are  inadmissible  to  prove  the  truth  of  the  matters 
stated,  except  in  the  cases  hereinafter  mentioned. 

[Tay.  ss.  567-76  ;  Best,  ss.  492-5  ;  Steph.  art.  14  ;  Eos.  N.P.,  17th 
ed.,  44-61 ;  Ros.  Or.  Ev.,  12th  ed.,  22-23  ;  Wigmore,  Ev.  ss.  1861-8.] 

Original  Evidence  and  Hearsay  distinguished. — Statements  by 
non-witnesses  may,  as  we  have  seen  (ante,  2),  be  either  original, 
circumstantial  evidence — 1.6.,  where  the  statement  is  relevant 
independent  of  its  truth  or  falsity ;  or  hearsay  (derivative  or  second- 
hand evidence) — 1.6.,  where  the  statement  is  ofifered  testimonially, 
in  proof  of  its  own  truth, — the  test  being  the  purpose  for  which  it  is 
tendered. 

Original  Evidence, — Under  the  former  head  may  be  classed  the 
various  declarations  hitherto  treated  of — viz.,  st4itements  which 
are  part  of  the  res  gesta^  whether  actually  constituting  a  fact  in 
issue,  as  a  libel  or  contract ;  or  accompanying  and  explaining 
one,  as  the  cry  of  the  mob  during  a  riot,  or  expressions  of  mental 
or  bodily  feeling  (ante,  48-71)  ;  statements  amounting  to  acts  of 
ownership,  as  leases,  licences,  and  grants, — the  operative  parts  being 
original  evidence,  but  the  recitals  hearsay  and  inadmissible  except 
against  parties  (anie^  94-6 ;  Slaney  v.  Wade,/>a8^,  291);  statements  con- 
stituting motive  (ante,  1 22),  conveying  notice  {ante^  chap,  x.),  showing 
good  or  bad  faith  (ieZ.),  or  corroborating  m*  contradicting  the  testimony 
of  witnesses  {poat^  chap.  xli.).  To  which  may  be  added  conversations 
and  documents  admitted  to  enable  a  witness  to  fix  a  date  (R.  r. 
Richardson,  1  Cox,  361  ;  as  to  what  dociunents  may  be  used  for  \h\& 
purpose  see  poat^  chap,  xli.) ;  and  inquiries  and  answers  tendered  to 
t!ie  judge  to  show  reasonable  search  for  a  lost  document  or  an  absent 
witness  (R.  v,  Braintree,  1  E.  &  E.  51 ;  Wyatt  v.  Bateman,  7  C.  &  P. 
586  ;  poet,  205,  and  chap,  xliii.). 

It  must  be  remembered,  however,  that  logical  relevancy  is  not  the 
sole  test  of  admission  even  in  the  case  of  statements  which  are  only 
used  circumstantially,  sincd  these  may  be  excludedton  other  grounds  as 
well,  e,g.,  statements  which  though  relevant  are  not  sufficiently  a  part 
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of  the  res  gesta^OT  complaints  in  cases  other  than  rape,or  previous  state- 
ments tendered  to  corroborate  the  testimony  of  witnesses  [c^.  ant0,87]. 

ffearsay. — The  term  "  hearsay,"  though  in  its  usual  and  narrow 
sense  confined  to  unsworn  statements  used  to  prove  the  tnUh  of  the 
facts  declared,  is  sometimes  applied  in  a  wide  sense  to  aU  statements 
by  unexamined  persons  for  whatever  purpose  tendered — (i.e.,  asmclud- 
ing  the  various  declarations  referred  to  above  as  ''  original "  evidence,) 
— ^a  definition  which,  it  has  been  remarked,  can  only  save  the  maxim 
"  Hearsay  is  no  evidence  "  from  the  charge  of  falsehood  by  exceptions 
so  numerous  as  to  make  nonsense  of  it  (Steph.  Dig.  note  viii.).  Acts 
as  hearsay.  It  has  been  said,  also,  that  '*  ctcts  may  be  as  completely 
hearsay  as  statements,*'  the  illustration  given  being  that  if  A.  by  his 
conduct  treat  B.  as  sane,  it  is  equivalent  to  A.'s  making  an  oral  as- 
sertion to  that  effect.  But  A.'s  assertion  is  here  really  excluded,  not 
because  it  is  hearsay  (for  it  would  be  equally  inadmissible,  except  from 
an  expert,  if  delivered  on  oath),  but  be<»,use  it  is  opinion  evidence  upon 
a  subject  on  which  such  evidence  is  not  receivable.  That  assertion  by 
conduct  is  not  convertible,  as  regards  admissibility,  with  assertion  by 
statement,  is  shown  in  many  cases,  e.g,,  acting  in  a  capacity  or  relation- 
ship is  admissible  in  a  party's  own  favour,  while  his  mere  declaration 
that  he  was  entitled  so  to  act  would  not  be  {ante,  92-6);  so, 
attestation  is  admissible,  but  not  declarations  of  having  attested 
(posty  254) ;  and  what  is  publicly  done  by  the  tenants  throughout  a 
district  is  receivable  in  proof  of  an  agricultural  custom,  though  their 
statements,  even  on  oath,  of  what  they  think  the  custom  is,  are  not 
(Tucker  v.  Linger,  8  App.  Gas.  508).  Again,  in  legitimacy  cases, 
though  a  bare  assertion  by  the  parent  that  a  child  is  illegitimate 
vronld  be  excluded,  yet  the  same  assertion  regarded  as  an  item  of 
conduct  and  so  affording  presumptive  evidence  of  illegitimacy  is 
receivable  {ante,  63).  It  is  more  correct,  therefore,  to  confine  the 
term  "  hearsay  "  to  statements,  merely,  leaving  acts  to  be  considered 
under  the  head  of  relevancy.  As  to  testimony  based  on  hearsay,  see 
post,  chap.  xli. 

Verbal  Facts  and  their  Pa/rticulars, — In  some  cases  a  verbal  fact 
may  be  admissible  as  original  evidence,  although  the  particulars  of  it 
may  be  excluded  either  as  hearsay,  or  because  their  narration  would 
be  immaterial  and  involve  a  mere  waste  of  time.  Thus,  though  the 
fact  that  the  prosecutor  made  a  communication  to  the  police,  in 
csonsequence  of  which  they  took  certain  steps,  is  allowed  to  be  proved, 
yet  what  was  actually  .said  is  excluded,  as  hearsay  in  a  very  dangerous 
f<Mrm  (R.  V,  Wilkins,  4  Cox,  92 ;  R.  ^?.Wainwright,  13  Cox,  171)  ;  so  as 
to  enquiries  by  the  police  (B.  v,  Saunders,  post,  205).  And,  though 
the  fact  that  a  dispute  occurred  between  the  parties  prior  to  the 
publication  of  a  libel  may  be  proved,  yet  the  details  will  generally 
be  irrelevant  (Steph.  art.  9,  illus.  a).  On  the  other  hand,  both  the 
fact  and  particulate  of  a  prior  similar  charge  preferred  by  the  libeller 
are  admissible  to  show  his  bona  fides  (Finden  v,  Westlake,  amie,  178)  ; 
so  in  cases  of  rape,  the  fact  and  particulars  of  a  complaint  are  now 
admissible,  not  to  prove  the  facts  stated,  but  as  original  evidence  to 
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corroborate  the  testimony  of  the  prosecutrix  and  negative  consent. 
.So,  to  show  motive  for  a  murder,  both  the  fact  that  the  deceased  had 
testified  against  the  accused  and  the  details  of  the  testimony  may  be 
received  (R.  v,  Buckley,  ante,  122),  since  the  nature  of  the  deceased's 
evidence  may  determine  the  adequacy  of  the  prisoner's  motive.  As 
to  the  fact  and  particulars  of  a  cansvUaiion^  see  Shilling  r.  Accidental 
Co.,  cmte,  135 ;  and  as  to  operative  words  and  recitals  in  deeds, 
ante,  200. 

Principle  of  EzcluBlon. — ^The  grounds  commonly  assigned  for  the 
rejection  of  hearsay  are — (1)  the  irresponsibility  of  the  original 
declarant,  whose  statements  were  made  neither  on  oath,  nor  subject 
to  cross-examination  ;  (2)  the  depreciation  of  truth  in  the  process  of 
repetition ;  and  (3)  the  opportunities  for  fraud  its  admission  would 
open ;  to  which  may  be  added  the  tendency  of  such  evidence  (4)  to  pro- 
tract legal  inquiries,  and  (5)  to  encourage  the  substitution  of  weaker 
for  stronger  proofs  (Tay.  s.  570).  The  absence  both  of  an  oath  and  of 
craas-examinatian  appear,  however,  to  be  the  only  essential  objections 
(Wigmore,  Ev.  s.  1363);  even  *'  confrontation,"  t.e.,  the  presence  of  the 
witness,  being  valuable  mainly  as  a  means  of  ensuring  cross-examina- 
tion, and  only  secondarily  as  affording  an  opportunity  of  observing  his 
demeanour.  The  latter  advantage,  indeed,  is  in  many  cases  waived 
without  entailing  the  exclusion  of  the  evidence  {id.  s.  1365). 

Some  writers  consider  hearsay  evidence  to  be  excluded  on  grounds  of 
irrelevancy  (Steph.  art.  14;  Markby,Ind.  Ev.  Act,  5-6;  Thayer,  Pr.Tr. 
Ev.  501, 522  ;  Wigmore,  Ev.s.  475).  This  view,  however,  ignores  the 
circumstance  that  though  a  statement  is  a  fact,  it  is  one  of  a  peculiar 
nature,  being  itself  the  statement  of  a  fact,  and  that  the  relevancy 
of  such  fact  is  governed  by  the  same  rules,  whether  it  be  stated  on 
oath  or  not.  Such  statement,  then,  being  one  which,  if  made  by  a 
witness,  would  be  perfectly  relevant,  is  when  not  so  made  excluded, 
because  it  is  wanting  in  the  sanction  and  the  tests  which  apply  to 
sworn  testimony,  and  admitted  only  when,  in  respect  of  the  persons 
making  it,  or  of  the  circumstances  under  which  it  was  made,  there  is 
some  security  for  its  accuracy,  which  countervails  the  absence  of  those 
safeguards.  The  doubt  and  suspicion  attending  it  are  a  doubt  and 
suspicion  attaching  to  its  cuscuracy,  and  are  wholly  distinct  from  the 
reasons  which  exclude  facts  as  not  tending  to  prove  the  matters  in 
issue,  and  are  based  upon  logical  inferefioe.  The  rule  of  exclusion, 
then,  being  a  different  rule,  founded  on  different  reasons,  and  subject 
to  exceptions  which  are  related  to  the  reason  of  that  rule  and  not  to 
the  reason  of  the  rules  as  to  relevancy,  it  is  only  by  an  arbitrary  use 
of  the  word  **  relevant "  that  the  two  classes  of  evidence  can  be 
included  in  the  same  category.  Although,  therefore,  the  credibility  of 
testimony  and  the  relevancy  of  facts  may  both  be  said  to  require 
logical  inferences  by  the  tribunal,  yet  those  affecting  the  former  are 
of  such  a  special  and  peculiar  kind  as  to  demand  separate  treatment  in 
works  upon  evidence  [20  Sol.Jo.906  ;  5  Law  Q.  Rev. 265, 266;  Starkie, 
Ev.,  4th  ed.,  17;  Hunter,  Roman  Law,  3rd  ed.,  1050].  Indeed,  Sir  J. 
Stephen  himself  recognises  this  by  adopting  a  two-fold  standard, «.«., 


CHAP.  XVII.]  HEARSAT.  208 

( 1 )  relevancy  to  the  issue  (art.  2)  ;  and  (2)  relevancy  to  the  truth  of  the 
matter  stated  (art.  14) ;  though  the  diBtinction  is  not  consistently 
carried  out,  for  while  statements  by  non-witnesses  are  excluded  as 
irrelevant,  statements  by  witnesses  are  admitted  not  as  relevant  facts, 
but  under  the  contrasted  head  of  Proof  (art.  61;  and  <?p.  NoteXXVII.). 

Histoiy  of  the  Rule.  The  Jury. — Originally,  and  so  long  as  the 
jury  acted  both  as  witnessesand  triers  (t.e.,from  about  the  Conquest  to 
the  18th  century),  the  rule  as  to  them  was  to  admit  and  not  to  exclude 
hearsay  evidence.  Being  summoned  partly  from  the  hundred  or  ward 
involved,  and  wholly  de  vicineto^  they  were  expected  either  to  have 
personal  knowledge  of  the  facts,  or  at  least  to  get  informed  out  of  court 
by  those  who  had,  an  interval  between  empanelment  and  trial  being 
often  allowed  for  that  purpose.  In  this  way  documents,  formal  or  in- 
formal, local  and  famOy  tradition,  and  unsworn  statements  from  fellow 
jurors,  parties  or  neighbours,  were  necessarily  and  habitually  received. 
This  pnictice  of  the  jury  to  base  theirverdicts  upon  private  knowledge, 
or  outside  information  of  which  the  Court  might  know  nothing, 
received  express  judicial  sanction  in  1670(R.v.Bashell,yaughan,  135), 
and  traces  of  it  are  said  to  have  lingered  for  nearly  a  century  longer 
(Thayer,P.T.Ev.l69).  Similarly  in  court,andunderthegui8eof  evidence, 
they  might  listen  to  and  act  upon  unsworn  narratives  of  fact  from  both 
the  counsel  and  the  litigants,  while  informal  documents  which  would 
now  be  rejected  were  freely  shown  to  them  by  both  sides.  Even  in 
the  jury-room,  it  seems,  private  information  and  papers,  provided 
these  were  furnished  by  one  of  themselves  and  not  by  a  party,  might 
be  considered,  together  with  such  sealed  documents  as  were  formally 
in  issue  in  the  case,  though  not,  unless  by  consent,  those  which  were 
unsealed.  Laxity  in  court,  however,  was  somewhat  earlier  curtailed 
than  laxity  outside.  Thus  in  1 601 ,  the  judges  already  consider  it  irre- 
gular for  one  of  their  colleagues  to  read  a  letter  from  a  bishop  in  proof 
of  a  certain  fact  (R.  v.  Shearfield,  3  How.  St.  Tr.  536) ;  afterwards,  in 
1645  it  is  laid  down  that  the  allegations  of  counsel  are  no  longer  to  be 
taken  as  evidence  (Style's,  Pr.  Keg.  171) ;  while  in  1673  a  certificate 
of  merchants  tendered  to  establish  a  custom  is  further  rejected,  the 
Court  requiring  their  sworn  testimony  on  the  subject  (Pickering  v. 
Barkley,  12  Vin.  Abr.  175). 

TheWitnMsea. — Turning  to  the  witnesses,  the  matter  is  more  obscure, 
but  as  to  them  a  stricter  rule  appears  to  have  been  always  recognised, 
if  not  always  acted  upon.  Thus,  while  the  jury  might  found  their 
verdicts  on  what  they  *'  knew  "  from  all  sorts  of  unauthenticated 
sources,  the  witnesses  could  narrate  only  what  they  had  "  seen  and 
heard  "  directly  and  not  at  second  hand.  This  qualification  applied 
not  only  to  the  early  transaction  witnesses,  i.e.,  those  pre-appointed 
to  attest  deeds,  sales,  &c,^  whose  existence  ante-dates  jury  trial  by 
several  centuries,  and  who  aft-erwards  until  about  1500  were  sum- 
moned with,  and  testified  privately  to,  the  jury, — but  to  the  "  casual  " 
class  as  well,  t.e.,  witnesses  in  the  modern  sense  who  testified  publicly 
to  the  jury  in  court,  but  who  are  not  heard  of  until  after  1400. 
For  quite  another  century,  [^however,  various  causes,  chief  among 
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which  seems  to  have  been  a  fear  lest  this  informal  giving  of  evidence 
might  be  construed  as  ^'  maintenance/'  conspired  to  keep  the  latter 
body  a  rare  and  subordinate  figure  in  courts  of  justice ;  but  from  1500 
onward  the  '*  casual "  witness,  into  which  the  pre-appointed  deponent 
began  gradually  to  merge,  becomes  an  increasingly  important  factor, 
and  one  upon  which  the  jury  learn  to  rely  more  and  more.     So  lon^, 
indeed,  as  testimony  was  given  in  private,  little  headway  could  be 
expected  for  any  restrictive  principle ;  but  with  evidence  delivered  in 
couit  the  matter  was    different,  for   here  the   judges  oontroUed. 
Accordingly  we  find  that  in  1441  a  witness  having  stated  to  the 
Court  in  proof  of  a  certain  fact  that  he  was  *^  so  informed,"  the 
evidence  was  rejected  on  the  ground  that  this  was  not  testifying  (Y.B. 
20  Hen.  YI.  20, 16).    A  long  interval,  however,  was  still  to  elapae 
between  these  occasional  enforcements  and  the  final  rule.  Indeed  from 
about  1500  to  1650  the  reports  show  that  although  hearsay  statements 
from  witnesses  are  often  objected  to  by  prisoners,  and  sometimee 
characterised  by  the  Court  as  worthless  or  insufficient,  their  admission 
is  rather  the  rule  than  the  exception  both  in  civil  and  criminal  pro- 
ceedings.    Thus  in  1541,  of  three  witnesses  to  a  will,  two  depose 
upon  the  reports  of  others  and  only  one  of  his  own  knowledge  (Rolfe 
V,  Hampden,  Dyor,  53  b);  in  1553,  and  several  times  later,  one 
accuser  is  allowed  to  repeat  the  hearsay  charges  of  another  (R.  v. 
Thomas,  id.99h;  R.  v,  Hawkins,  8  How.  St.  Tr.  921  ;  R  v.  Laud,  4 
id.  883)  ;  while  in  1603  hearsay  accusations  are  held  sufficient,  pro- 
vided only  that  they  are  corroborated  (R.  v.  Raleigh,  Jardine's  Cr. 
Tr.  427).     As,  however,  the  proportion  of  sworn  testimony  in  jury 
trials  increased,  so  both  its  quantity  and  quality  came  to  be  more 
critically  canvassed,  until  in  1670,  the  very  year  in  which  Bushell's 
case  is  deciding  that  hearsay  may  validly  be  furnished  to  the  jury 
out  of  court,  Sir  Matthew  Hale  lays  it  down  definitively  that  hearsay 
from  a  witness  is  inadmissible  as  direct  evidence,  although  (contrary 
to  the  present  rule,  post,  chap,  xli.)  it  might  still  come  in  indirectly 
as  corroboration,  t.6.,  that  the  witness  having  said  the  same  thing 
out  of  court  was  thus  constant  to  himself  (Lutterell  v.  Reynell, 
1  Mod.  282 ;  R.  v.  Knox  7  How.  St.  Tr.  790 ;  R.  v.  Russell,  9  id  618 ; 
see  Corroboration,  post  chap.  xli.).     The  next  step  in  the  evolution 
of  the  rule  is  shown  in  1716,  when  the  exclusion  of  hearsay  is  appa- 
rently for  the  first  time  put,  not  alone  upon  the  old  ground  that 
the  original  speaker  was  not  upon  oath,  but  also  upon  the  more 
modem  one,  that  the  other  side  has  no  opportunity  of  cross-examina- 
tion (2  Hawkins  PI.  Cr.  596-7).     Henceforth,  with  a  few  occasional 
lapses  in  practice,  the  rule  is  finally  accepted  in  its  present  shape,  and 
the  only  question  is  as  to  the  existence  and  extent  of  its  exceptions. 
History  of  the  Exceptions, — Amongst  the  miscellaneous  mass  of  hear- 
say material  furnished  to  the  jury,  in  or  out  of  courts  certain  well-defined 
classes  seem  from  the  earliest  times  to  have  acquired  a  recognised  value 
and  admissibility,  e.g.,  family  tradition  in  cases  of  pedigree ;  entries  in 
ancient  registers  as  to  public  rights  ;  and  dying  declarations  in  cases  of 
homicide.     Such  declarations  were  received  as  independent  evidence 
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long  before  any  general  rule  against  hearsay  existed ;  and  when  that 
rule  came  at  length  to  be  established,  they  survived  as  well-settled 
**  exceptions  "  thereto.  The  history  of  these  exceptions  in  detail  will 
be  noticed  under  their  respective  headings. 

[Thayer,  P.T.  Ev.  90-136, 157-9,  498-501,  518-23 ;  1  Poll.  &  Mait. 
Hist.Eng.Law,622,625 ;  Sa]mond,E8says,m-87;  Wigmore,Ev.s.l364.] 

Scope  of  the  Bale. — ^The  rule  against  hearsay  excludes,  in  general, 
all  statements,  oral  or  written,  the  probative  force  of  which  depends 
either  whoUt/  or  in  pari  on  the  credit  of  an  unexamined  person,  not- 
withstanding that  such  statements  may  possess  an  independent 
evidentiary  value  derived  from  the  circumstances  under  which  they 
were  made ;  and  notwithstanding  that  no  better  evidence  of  the  facts 
stated  is  to  be  obtained  (Tay.  s.  570 ;  Chamberlyne's  Best,  s.  492  n). 

EXAMPLES. 

A.  BUOB  B.  to  recover  money  paid  by  A.,  on  B.*b  behalf,  to  C.-C.'s  receipt  for 
the  money  is  not  /Mr  m  admissible  against  B.  to  prove  that  fact  (Carmarthen  By. 
r  .Manchester  By.,  anf^,  56  ;  aliter  as  part  of  the  res  getta). 

In  an  action  between  A.  and  B.,  to  prove  that  C,  a  debtor,  was  abroad  at  a 
certain  time,  a  statement  that  he  was  so,  made  by  C.*8  servant  in  answer  to  in- 
quiries at  his  house,  is  inadmissible  (Bobinson  t\  Markis,  2  Moo.  &  Bob.  375 ; 
a/t/«r  as  original  evidence  of  an  unsuccesdful  search  for  C.,Wyatt  r.Bateman,  ante, 
200).  So,  on  a  charge  against  A.  of  obtaining  money  by  falsely  pretending  to 
carry  on  business  at  a  certain  shop,  a  constable  being  asked  by  the  prosecution, 
**  Did  you  make  any  inquiries  as  to  whether  any  trade  had  been  done  at  A/s 
shopr' — *'Idid." — ^*Did  you  as  a  result  of  such  inquiries  find  that  any  had 
been  done  ? " — *'  I  did  not '' ;  this  evidence  was  held  inadmissible,  as  embod3ring 
mere  hearsay  information  derived  from  A.*s  neighbours  (B.  r.  Saunders,  1899, 1 
Q.B.  490,  C.C.B).  So,  on  a  murder  trial,  a  police  inspector  called  by  the  prose- 
cution was  not  allowed,  even  on  cross- examination,  to  state  the  result  of  his 
enquiry  at  lunatic  asylums,  &c.,  as  to  the  insanity  of  the  prisoner's  relatives 
(B.  r.  Deverenx,  Times,  July  28,  1905).  Cp,  B.  r.  Wilkins,  andft^  201. 

To  prove  that  B.  ordered  certain  goods  from  A. ;  evidence  that  a  man  came 
with  a  cart  having  B.'s  name  painted  on  it,  and  took  the  goods  away,  saying 
B.,  his  master,  had  ordered  them,  is  inadmissible.  [Everest  v.  Wood,  anLe^  81; 
alUer  if  B.  had  allowed  his  name  to  be  put  on  (Ward  v.  Cox,  15  L.T.  515). 
Ab  to  cabs,  see  King  v,  London  Cab  Co.  23  Q.B.D.  281  ;  and  as  to  names  on 
licensed  premises,  Nash  r.  Stokvls,  Times,  Oct.  29,  and  Nov.  2.  1898.  In 
America,  the  name  and  port  iiainted  on  a  ship  pursuant  to  statute  are  primd 
/oeitf  evidence  of  those  facts  on  the  presumption  that  the  law  has  been  complied 
with.  Steams  r.  Doe,  73  Mass.  482  ;  cp.  Joyce  r.  Capel,  ante^  81.] 

A.  sues  B.  to  recover  goods  distrained  on  by  the  latter,  and  to  show  that  C. 
and  not  B.  is  his  landlord,  proves  that  he  has  always  paid  his  rent  to  C.  B. ,  in 
rebuttal,  tenders  accounts  of  such  rents  rendered  to  him  by  C,  in  which  C. 
describei  himself  as  B.'s  agent.  These  accounts  are  inadmissible,  C.  being  alive 
and  capable  of  being  call^  [Spargo  r.  Brown,  9  B.  &  C.  935  ;  aliter  if  C.  had 
been  identified  in  interest  with  A,, {id,);  or  had  been  dead  {pogty  chap,  xxiii.).  C.*8 
receipts  for  A.'s  rent  would  also  be  inadmissible  as  evidence  against  B.,  unless  C. 
were  proved,  or  admitted,  to  be  B.'s  agent ;  though  they  might  be  used  to 
refresh  memory  if  A.  or  C.  were  a  witness  (Hiscox  tr.  Batchellor,  15  L.T.  542-3  ; 
(fp.  Carmarthen  By.  v.  Manchester  By.,  ntp.)]. 

In  an  action  against  A.  for  goods  sold,  to  which  A.  pleads  infancy,  an  affi- 
davit by  A. '8  father  (deceased)  stating  the  date  of  A.'8  birth,  and  made  in  a 
former  action  to  which  the  plaintiff  was  not  a  party,  is  inadmissible  as  evidence 
for  A.  to  prove  his  age  [Haines  r.  Guthrie,  13  Q.B.D.  818  ;  aliter  on  questions 
of  pedigree^  (jpott^  chap,  xxvi.),  and  in  India  declarations  by  relatives  have  been 
received  to  prove  the  age  of  the  insured  in  an  action  against  the  Co.,  the  con- 
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tract  allowing  resort  to  oon-admiseible  evidence  (Oriental  Co.  r.  Sarat,  I.L.B. 
20  Bomb.  99,103].  So  to  prove  the  date  of  A.'8  birth,  an  entry  of  that  fkct  in  a 
register  of  baptUtms  is  inadmissible,  aliter  as  to  an  entry  in  a  register  of  births 
{post,  chap.  XXX.). 

A.,  a  post-office  official,  is  charged  with  secreting  a  letter  containing  a  bill  of 
exchange.  The  letter  states  that  the  bill  is  enclosed.  The  contents  of  the 
letter,  though  they  may  be  read  against  A.  as  having  been  found  in  his  posses- 
sion, are  not  admissible  to  prove  that  the  bill  was  enclosed  (R.  r.  Plumer,  antf, 
67  ;  cp.  Perkins  r.  Vaughan,  ante,  59,  and  A.-G.  r.  Stephens,  ante^  112). 

The  question  being  whether  a  certain  deed  was  forged  ; — a  statement  made 
by  an  attesting  witness  (deceased)  that  it  was  forged,  or  even  a  death-bed  con- 
fession that  he  bad  forged  it,  is  inadmissible  (Stobart  r.  Dryden,  1  M.  &  W. 
615  ;  as  to  the  grounds  of  this  decision  see  fully  post,  254). 

The  question  being  whether  A.  murdered  B.  ; — a  death-bed  confession  made 
by  C.  (deceased)  that  he,  and  not  A.,  had  committed  the  murder,  is  inadmi^ible 
(R.  V.  Gray,  Ir.  Cir.  Rep.  76  ;  post,  252). 

To  prove  the  place  of  settlement  of  A.,  a  deceased  pauper, — evi  dence  of  decla- 
rations by  A.  as  to  where  he  was  settled,  made  on  his  death-bed  (Tay.  s.  714), 
or  ex  parte  on  oath  before  two  magistrates  (R.  r.  Ferry  Fry  stone,  2  East  54  ;  R. 
V.  Abergwilly,  id.  63  ;  in  the  earlier  case  of  R.  r.  Eriswell,  3  T.R.  707,  712,  the 
Court  had  been  equally  divided  on  the  point),  is  inadmissible. 

[For  further  examples  see  the  various  declarations  excluded,  or  admitted  by 
exception,  under  chaps,  xviil.-xxxv.] 
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CHAPTER  XVIIT. 

EXCEPTIONS  TO  THE  HEARSAY  RULE. 

The  rule  excluding  hearsay  is  subject  to  three  main  classes  of 
exceptions :  (i)  Admissions ;  statements  made  in  the  presence 
of  a  party  ;  and  confessions ;  (ii)  Statements  made  by  persons 
since  deceased ;  and  (iii)  Statements  contained  in  public 
documents. 

To  which  it  may  be  added  that  on  a  summons  for  directions  the 
judge  may  for  sufficient  reasons  order  any  particular  fact  to  be  proved 
at  the  trial  by  hearsay,  or  documents  by  secondary  evidence  (O.  80, 
r.  7  ;  postj  chap,  xl.) ;  and  in  interlocutory  proceedings  similar 
evidence  may,  within  certain  limits,  also  be  received  {post,  chap.  zL). 
So,  in  taking  accounts,  the  judge  may  direct  tliat  the  account- 
books  shall  be  taken  as  primd  facie  evidence  of  their  truth,  the  parties 
being  at  liberty  to  take  such  objections  as  they  may  be  advised  (O.  83, 
r.3).  See,  also,  as  to  conveyancing  evidence,  Williams, Y.  &  P.  9 6-1 28. 
Statements  which  are  part  of  the  res  gesta,  and  expressions  of  mental  or 
bodily  feeling,  are  sometimes  said  to  form  further  exceptions  to  the 
rule ;  but  since,  according  to  the  better  opinion,  these  are  receivable 
merely  as  presumptive  evidence,  and  not  to  prove  the  truth  of  the 
matter  stated,  they  are  not  exceptions  to  the  hearsay  rule  as  usually 
defined  {arUey  48,  50, 200).  Bo  as  to  ancient  documents  when  admitted 
to  prove  ancient  possession  {ante,  95). 

Hearsay,  when  falling  within  the  above  exceptions,  is  admissible, 
although  direct  evidence  of  the  facts  stated  is  obtainable. 

ADMISSIONS. 

In  civil  cases,  statements  made  by  a  party  to  the  pro- 
ceedings, or  by  a  person  connected  with  him  in  any  of  the  ways 
mentioned  in  chap,  xix.,  are  admissible  against,  but  not  in  favour 
of  such  party,  to  prove  the  truth  of  the  facts  stated. 

[Tay.  88.  723-861 ;  Best,  ss.  510-31 ;  Ros.  N.P.  61-79  ;  Steph- 
arte.  15-20;  Whart.  ss.  1075-1185;  Wigmore,  ss.  1048-66.  As 
to  admissions  in  criminal  cases,  see  poaty  2dl.    Admissions  bind  the 
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Grown  as  well  as  ordinary  parties  (Irish  Society  v,  Derry,  12  C.  <fe  F, 

641.)] 

Acts  and  declarations  in  the  nature  of  admissions  may,  of  course, 
also  be  receivable  against  a  party  as  original  evidence,  e.g.^  when 
amounting  to  a  contract  or  representation  (Bos.  N.P.  66-7)  ;  or  fur- 
nishing circumstantial  proof  of  the  transaction  in  issue  (see  Admis- 
sions by  Conduct,  antey  98-9). 

Principle.  Self-hamiing  statemeTita, — It  is  sometimes  said  (1)  that  a 
party's  admissions  are  receivable  against  him  as  a  waiver  of  proof 
(Tay.  s.  723 ;  Powell,  7th  ed.,  203).  This,  however,  can  only  apply  to 
admissions  voluntarily  made  with  a  view  to  the  trial  (ante,  14),  not  to 
those  used  as  evidence,  since  the  latter  usually  consist  of  casual  state- 
ments made  before  litigation  was  contemplated.  (2)  A  second  ground 
suggested  is  that  the  declarations,  being  against  interest,  are  probably 
true  (Tay.  s.  723).  This,  however,  seems  equally  unsatisfactoiy,  since 
statements  against  interest  are  not  generally  receivable,  unless  the 
declarant  be  dead  ;  and,  moreover,  statements  by  a  party  are  receiv- 
able against  him  even  though,  when  made,  they  were  in  his  interest. 
Thus,  if  A.  states  that  B.  owes  him  a  debt,  and  A.  afterwards  sues 
G.  for  the  same  debt,  this  statement  may  be  proved  against  him  by 
0.  as  an  admission  {cp,  Lucas  v.  Delacour,  post,  225).  (3)  A  third 
ground  sometimes  advanced  is  that  furnished  by  the  analogy  of  con- 
tradictory statements  by  witnesses,  i.e.,  that  admissions  are  receivable 
against  a  party  not  as  evidence  of  their  truth,  and  so  as  exceptions 
to  the  hearsay  rule,  but  merely  as  being  inconsistent  with,  and  so 
discrediting,  the  case  afterwards  set  up  (Wigmore,  ss.  1048-51).  This 
condition  that  admissions  must  be  ''  unfavourable  to  the  oondusion 
contended  for  by  the  party"  was  also  adopted  in  Stephen's  Digest, 
1st  ed.,  art.  15,  but  was  abandoned  in  later  editions  in  consequence  of 
a  criticism  in  20  Sol.  Jo.  894.  Although,  however,  this  is  the  usual 
reason  for  tendering  them,  it  is  by  no  means  an  essential  one,  for  a 
party  is  entitled  to  prove  any  material  fact  by  his  opponent's  declara- 
tions, even  though  such  fact  be  not  necessarily  inconsistent  with  the 
latter *s  case.  (4)  The  true  ground  of  reception  appears  to  be  simply 
this,  that  a  party's  declarations  may  always  be  taken  to  be  true  as 
against  himself  [Slatterie  v.  Pooley,  6  M.  &  W.  664,  per  Parke,  B, — 
'<  Whatever  a  party  says  is  evidence  against  himself.  .  .  .  what  a 
party  himself  admits  to  be  true  may  reasonably  be  presumed  to  be 
so  f  per  Lord  Abinger,  O.B,, — "  A  party's  own  statements  are  in  all 
cases  admissible  against  himself."  Darby  v,  Ouseley,  1  H.  <&  N.,  1,  5, 
joer  Pollock,  C.B., — ^'  If  a  party  has  chosen  to  talk  about  a  particular 
matter,  his  statement  is  evidence  against  himself."  See,  also,  20  Sol. 
Jo.  894]. 

Subject  to  certain  exceptions,  the  general  rule,  then,  both  in  dvil 
and  criminal  cases,  is  that  any  relevant  statement  made  by  a  party  is 
evidence  against  himself  (B.  v,  Erdheim,  1896, 2  Q.B.  260, 270  ;  post, 
241).  The  weight  of  the  declaration  is,  of  course,  a  totally  different 
matter ;  this  will  vary  with  the  circumstances  {post,  210),  and  no  doubt 
will  be  greater  if  against  interest  at  the  time,  than  the  contrar}'. 
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Self-serving  BtcUementa,  Shop-books. — No  presumption  of  truth 
arises  with  regard  to  the  declarations  of  a  party  or  his  agents  when 
tendered  as  evidence  in  his  own  fa/oowr^  since  if  it  were  otherwise 
every  man  if  he  were  in  a  dilficulty,  or  in  view  of  one,  might  make 
declarations  to  suit  his  own  case  (R.  v.  Hardy,  24  How.  St.  Tr.  1093-4, 
per  Eyre,  C.B.;  R.r.  Petcherini,  7  Cox,  82-3 ;  anis^  51).  History. — Prior 
to  about  1600,  there  seems  to  have  been  no  general  exclusion  of  a 
party's  extra> judicial  statements  as  evidence  for  himself.  As  we 
have  seen,  the  jury  might  listen  to  the  litigants,  either  in  or  out  of 
court,  as  well  as  to  all  others  who  knew  the  facts.  One  class 
of  such  statements,  t.e.,  tradesmen's  shop-books,  was  in  particular 
admissible  against  both  fellow  tradesmen  and  customers,  and  this 
whether  the  entries  were  made  by  the  tradesman  himself,  or  by  his 
clerks,  and  whether  the  writer  was  living  or  dead  (Thayer,  Cas.  Ev., 
2nd  ed.,  509, 576).  From  about  the  above  date,  however,  two  influences 
operated  to  curtail  this  laxity.  The  first  was  the  general  rule  that 
parties  to  a  suit  were  incompetent  to  testify  on  their  own  behalf,  a 
rule  which,  though  not  obtaining  in  earlier  modes  of  trial,  appears 
always  to  have  prevailed  in  jury-trials  {post,  chap,  xxxix),  or  at  all 
events  to  have  been  recognised  as  settled  law  in  1582  (Dymoke's  case, 
Savile,  34,  pi.  81).  There  is  no  doubt  that  this  rule,  though  applying 
only  to  the  parties'  sworn  statements,  emphasised  the  need  for,  if  it 
did  not  originate,  the  rejection  of  their  unsworn  assertions.  ''  No  man 
can  be  a  witness  for  himself,  but  he  is  the  best  witness  that  can  be 
against  himself ''  (Gilbert,  Ev.,  Ist  ed.,  122).  The  second  influence  was 
the  statute,  7  Jac.  I.  c.  12,  applying  specifically  to  shop-books.  This 
Act,  after  reciting  that  entries  in  such  books  often  remained  uncan- 
celled although  the  debts  had  been  paid,  provided  that  unless  where  a 
bill  of  debt  existed,  such  books  should  not  be  admissible  against  a  cus- 
tomer after  the  lapse  of  a  year,  though  it  left  untouched  their  admis- 
sibility as  against  fellow  merchants  and  tradesmen.  This  Act,  though 
it  has  for  long  remained  a  dead  letter,  is  still  law,  having  been  made 
perpetual  by  the  St.  L.  Rev.  Act,  1863  (26  1 27  Vict.  c.  125).  An 
instance  of  shop  books  being  read  in  evidence  occurs  in  1639  (Bourn 
r.  Debest,  Tothill,  90) ;  and  as  late  as  1744  and  1798  there  are  dicta 
implying  their  admissibility  at  those  dates  respectively  (Omychund 
r.  Barker,  1  Atk.  21,  48 ;  Sikes  v.  Marshal,  2  Esp.  705).  In  the 
main,  however,  and  notwithstanding  the  above  statutory  recognition, 
the  higher  Courts,  applying  the  doctrine  that  *'  a  man  cannot  make 
evidence  for  himself"  began  very  soon  to  exclude  the  declarations  of 
parties  in  their  own  favour,  whether  generally,  or  in  the  specific  form 
of  shop-books  [1661,  Crouch  v.  Drury,  1  Keble,  27  ;  1694,  Smart  v. 
Williams,  Comb.  247,  249  ;  Anon.,  1  Ld.  Bay.  745 ;  1699,  Pitman  t\ 
Mfiddox,  id,  732  ;  1750,  Glynn  v.  Bank  of  England,  2  Yes.  S.  37,  39, 
42-3  ;  Lefebure  v.  Warden,  id.  54  ;  1795,  Digby  v.  Stedman,  1  Esp. 
827  ;  1818,  R.  v.  Debenham,  2  B.  &  Ad.  145  ;  1819,  Marriage  v.  Law- 
rence, 3  B.  &  Aid.  142  ;  1827,  A.-G.  v.  Warwick,  4  Russ.  222  ;  1846, 
Waterford  v.  Price,  9Ir.  L.R.  310 ;  1849,  Smyth  v.  Anderson,  post, 
214] ;  though  where  the  entries  were  made  not  by  the  party  himself, 
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but  hj  his  clerk,  their  admissibility  appears  to  have  survived  until 
the  beginniDg  of  the  18th  century,  provided  always  that  they  were 
supplemented  by  the  clerk's  oath  (Lefebure  v.  Warden,  Digby  r. 
Stedman,  and  Pitman  v.  Maddox,  sup, ;  Digby  v.  Stedman,  1  Esp.  328; 
Thayer,  Cas.  Ev.,  2nd  ed.,  509,  576).  [Thayer,  id. ;  Wigmore,  s.  1518  ; 
Tay.  ss.  709-15.  As  to  entiies  by  deceased  clerks  in  the  books  of 
parties  or  strangers,  see  post,  264.] 

Bxceptions. — ^The  exclusion  of  self-serving  statements  as  evidence 
of  the  truth  of  the  facts  stated,  is  subject  to  certain  exceptions,  e.g.^ 
in  the  case  of  taking  accounts  {ante^  207),  or  where  the  entries  are  of 
a  public  nature  {post^  Public  Registers  and  Corporation  Books) ;  and 
shop-books  and  other  contemporaneous  writings  may,  of  course,  always 
be  used,  not  strictly  as  evidence,  but  to  refresh  memory  {post,  chap.  xli.). 
So,  where  they  are  tendered  not  to  establish  the  truth  of  the  declara- 
tions, but  merely  as  original,  circumstantial  evidence,  they  are 
frequently  receivable  in  a  party  s  own  favour,  e.g.,  as  part  of  the  res 
gesta,  or  as  acts  of  ownership,  or  as  showing  good  faith. 

(1)  When  and  to  whom  Admissions  may  be  mtule.  {b) — When  a 
party  sues,  or  is  sued,  personaUj/,  any  admission  made  by  him  on  a 
former  occasion,  even  while  a  minor  (O'Neill  v.  Read,  7  Ir.  L.R.  434  ; 
though  see  post^  218) ;  or  sustaining  a  representative  character 
(Beasley  v,  McGrath,  2  Sch.  &  Lef.  34 ;  Stanton  v.  Percival,  5  H.L.C. 
257),  may  be  given  in  evidence  against  him;  but  when  sued  or 
suing  as  a  representative,  his  principal  cannot  be  prejudiced  by  his 
admissions  made  before  sustaining,  or  after  he  has  ceased  to  sustain, 
that  character  (New's  Trustee  v.  Hunting,  1897,  1  Q.B.  p.  611, 
affd.  id.,  2  Q.B.  19  ;  see  post,  217-218,  238). 

It  is,  in  general,  immaterial  to  whom  the  admission  was  made. 
Thus,  an  admission  made  to  a  stranger  is  as  receivable  as  one  made 
to  an  opponent.     So,  private  memoiunda,  never  communicated  to  the 
opposite  side,  or  to  third  persons,  are  evidence  against  a  party  (Bruce 
V.  Garden,  17  W.R.  990  ;  Whart.  s.  1123) ;  as  are  admissions  made 
to  himself  in  mere  soliloquy  (R.  v.  Simons,  6  C.  <&  P.  540).     Even  an 
admission  made  in  confidence  to  a  legal  adviser,  or  perhaps  to  a  wifo, 
is  receivable  if  proved  by  a  third  person  {ante,  182, 193).     On  the 
other  hand,  a  solicitor's  admission  in  order  to  bind  his  cli  ant  must 
have  been  made  to  the  opposite  party  {post,  227) ;  and  an  Admission 
to  support  an  account  stated,  to  the  creditor  or  his  agent  (Tay.  h,  799 ; 
contra,  Best,  s.  528).     So  an  acknowledgment  of  debt  made,  to  n  third 
person,  neither  agent  of,  nor  privy  to,  the  creditor,  will  not  def«ttt  the 
Statute  of  Limitations,  since  it  is  not  evidence  of  a  pron'dse  of  which 
he  could  take  advantage  (Rogers  v.  Quinn,  26  L.R.  Ir.  7^86). 

(2)  Circiimstances  of  the  AdmiBsion.  {c) — As  the  weight  of  an 
admission  depends  on  the  circumstances  under  whicb«  it  was  made, 
these  circumstances  may  always  be  proved  to  impeach  or  enhance  its 
credibility.  Thus,  the  admission  (unless  amounting  to  an  estc'ppel) 
may  be  shown  by  the  party  against  whom  it  is  tendei  ed  to  be  un'i^rue ; 
or  to  have  been  made  under  a  mistake  of  law  or  fact ;  or  to  have 
been  uttered  in  ignorance,  levity,  or  an  abnormal  QQitd\^(Qn  Qf  la  ii^d. 
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On  the  other  hand,  the  weight  of  the  admission  increases  with  the 
knowledge  and  deliberation  of  the  speaker,  or  the  solemnity  of  the 
occasion  on  which  it  was  made  [Tay.  ss.  854-861 ;  Best,  ss.  529-530  ; 
Whart.  88. 1078-1080]. 

Conditional  Admisinons. — Admissions  made  conditionally  are  receiv- 
able if  the  condition  has  been  fulfilled,  but  not  otherwise  (Holds- 
worth  V,  Dimsdale,  11)  W.R.  798  ;  Vandeleur  v.  Glynn,  1905,  1  I.R 
•483,  506-7,  530).  Nor  will  an  admission  made  upon  one  hypothesis 
of  fact  bind  a  party  upon  a  different  one  (Powell  v,  M*Glynn,  1902, 
2  I.R.  154). 

Offers  "  Without  Prejudice" — Offers  of  compromise  made  expressly 
or  impliedly  "  without  prejudice "  cannot  be  given  in  evidence 
against  a  party  as  admissions ;  the  law,  on  grounds  of  public  policy, 
protecting  negotiations  bond  fide  entered  into  for  the  settlement  of 
disputes  [Tay.  ss.  774,  795-797 ;  Ros.  N.P.  62 ;  Steph.  art.  20  ;  50 
Sol.  Jo.  372],  Thus,  a  letter  marked  "  without  prejudice  "  protects 
auJbsequent  (Paddock  v.  Forrester,  3  M.  <fe  G.  903 ;  Re  Harris,  44  L.J. 
Bky.  33),  and  even  previous  (Peacock  v.  Harper,  26  W.R.  109 ; 
Oliver  v.  Nautilus  Co.  1903,  2  K.B.  639  C.A.),  letters  in  the  same 
coiTespondence.  Moreover,  it  is  now  settled  that  such  letters  cannot, 
without  the  consent  of  both  parties,  be  read  on  a  question  of  costs  in 
order  to  show  willingness  to  settle ;  although  the  mere  fact  and  date 
of  such  letters  or  negotiations,  as  distinguished  from  their  contents, 
may  sometimes  be  received  to  explain  delay  (Walker  r.  Wilsher,  23 
Q.B.D.  335,  C.A.).  Such  letters,  however,  are  only  protected  when 
there  was  a  dispute  or  negotiation  depending  between  the  parties, 
and  the  letters  were  bond  fide  written  with  a  view  to  its  compromise 
{Re  Daintrey,  ex/>.  Holt,  1893,  2  Q.B.  116;  Grace  v.  Baynton,  21 
Sol.  Jo.  631).  Thus,  a  letter  "  without  prejudice  "  which  contains  a 
threat  against  the  recipient  if  the  offer  be  not  accepted,  is  admissible 
to  prove  such  threat  [id, ;  Kurtz  v,  Spence,  58  L.T.  438 ;  Watt  v. 
Watt,  ante,  138],  So,  where  the  alternative  to  acceptance  was  the 
committal  of  an  act  of  bankruptcy,  the  letter  was  admitted  to  prove 
such  act  {Re  Daintrey,  sup,).  And  independent  facts  admitted  during 
negotiations  for  a  settlement  are  receivable  (Waldridge  v,  Kennison, 
1  Esp.  143) ;  as  are  offers  without  prejudice,  if  the  offer  hns  been 
accepted  {Re  River  Steamer  Co.,  L.R.  6  Oh.  822  ;  Walker  v.  Wilsher, 
sup,\  A'aLeite,  72  L.T.  Jo.  97);  or  the  protected  condition  fulfilled 
(Holdsworth  v,  Dimsdale,  sup.).  Where  A.  sued  B.  and  C.  on  a  con- 
tract and  before  the  hearing  had  them  arrested  on  a  criminal  charge 
connected  therewith,  and  B.  had  during  the  remand  written  to  A. 
offering  "without  prejudice  "  to  give  evidence  for  him  against  C.  '*  in 
any  case  after  this  case  is  over,"  and  B.  and  C,  on  being  acquitted, 
counterclaimed  in  the  original  action  for  damages  for  malicious  pro- 
secution ; — it  was  held  by  Charles,  J.,  that  the  letter  was  admissible 
against  B.  on  cross-examination.  In  the  same  case  a  criminal  libel 
written  "  without  prejudice  "  was  also  received  (97  L.T.  Jo.  265  ;  cp, 
Stretton  v.  Stubbs,  Times,  Feb.  28, 1905,  C.A.).  And  the  protection 
applies  only  in  the  same  action   (Stretton  v,  Stubbs,  sup.)^  and 
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between  the  same  parties,  and  not  between  them  and  third  persons 
(Teigii  Valley  Co.  v.  Woodcock,  Times,  July  22,  1899). 

Admissions  under  Compulsion, — In  civil  cases,  admissions  obtained 
under  compulsion  are  evidence  against  a  party,  provided  thecompulsioa 
was  legal  and  not  illegal.  Testimony  given  as  a  witness,  or  by  answer 
to  interrogatories,  comes  under  the  former  head,  and  is  admissible 
against  him  in  subsequent  proceedings,  though  the  parties  are  different 
(Ashmore  17.  Hardy,  7  C.  <&  P.  501),  the  questions  might  have  been 
objected  to  (Smith  v,  Beadnell,  1  Camp.  30),  and  the  answers,  when 
given,  were  irrelevant  (Stockfleth  v.  De  Tastet,  4  Camp.  10),  or  only 
partly  noted  down  (Mil  ward  v,  Forbes,  4  Esp,  171),  or  the  witness  was 
prevented  from  fully  explaining  (CoUett  t?.  Keith,  tc2.  212).  As  to 
answers  inbankruptcy, see aTite,  197-8.  [Tay.ss.  798-799;  Ros.N.P.68.] 

(8)  Whole  Statement  must  be  taken,  including  Hearsay  and 
Oiyinion.  {d) — When  an  admission  is  tendered  against  a  party,  he  is 
entitled  to  have  proved,  as  part  of  his  adversary's  case,  so  much  of 
the  whole  statement,  document,  or  correspondence  containing,  or 
referred  to  in,  the  admission,  as  is  necessary  to  explain  the  admission^ 
and  although  such  other  parts  may  be  favourable  to  himself  ;  but  the 
jury  may  attach  different  degrees  of  credit  to  the  different  parts.  And 
''any  party  may,  at  the  trial  of  a  cause,  matter  or  issue,  use  in 
evidence  any  one  or  more  of  the  answers  or  any  part  of  an  answer  of 
the  opposite  party  to  interrogatories  without  putting  in  the  others 
or  the  whole  of  such  answer  :  Provided  always  that  in  such  case  the 
judge  may  look  at  the  whole  of  the  answers,  and  if  he  shall  be  of  opinion 
that  any  others  of  them  are  so  connected  with  those  put  in  that  the 
last  mentioned  answers  ought  not  to  be  used  without  them,  he  may 
direct  them  to  be  put  in"  (0.81,r.24;  this  applies  to  all  other  factsor 
answers  that'are  fairly  connected  in  sense  or  substance  with  the  original 
ones,  Lyellt?.  Kennedy,  27  Ch.  D.  1, 15,  2d,  post,  chap.xl.).  IHstinei 
matters,  however,  though  relevant  to  the  case,  cannot  be  so  introduced 
Prince  v.  Samo,  7  A.  &  E.  627;  Davies  v.  Morgan,  1  Cr.  &  J.  587). 
Tay.  ss.  725-736,  788;  Ros.  N.  P.  79, 182-188;  Steph. nc^  ix.] 

An  admission  is  receivable,  although  its  weight  may  be  slight,  which 
is  founded  on  liearsay  (Re  Perton,  53  L.  T.  707) ;  orVonsists  merely  of 
the  declarant's  opinion  or  belief  (Doe  v.  Steel,  8  Camp.  115);  but  where 
the  admission  is  an  inference  from  facts  not  personally  known  to  the 
declarant,  the  Court  may  disregard  the  inference  and  look  to  the  facts 
(Bulley  V.  Bulley,  L.B.  9  Ch.  789);  and  a  bare  statement  that  a  party 
**  is  informed,^'  without  the  addition  of  his  belief  in  the  information, 
will  not  amount  to  an  admission  (1  Daniel's  Ch.  Pr.,  7th  ed.,  492  ;  Tay. 
s.  785 ;  Trimblestown  v.  Kemmis,  9  C.  &  F.  p.  780  ;  Roe  v,  Ferrars,  2 
B.  &  P.  542,  548).  As^to  statements  by  an  agent  containing  hearsay  or 
opinions,  see  The  Act«eon,  1  Spinks  £.<&  A.  176 ;  The  Solway,/>ort, 232. 

(4)  Matters  provable  by  Admission. — Admissions  are  receivable 
to  prove  matters  of  law,  or  mixed  law  and  fact,  though  (unless  amount- 
ing to  estoppels)  these  are  generally  of  little  weight,  being  necessarily 
founded  on  mere  opinion.  Thus,  a  defendant's  admission  that  his 
trade  was  a  nuisance  has  been  received  (R.  v,  Neville,  1  Peake,  91  ; 
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this  was  disapproved  by  Ld.  Campbellin  R.  v.  Fairie,  8  E.  <b  £.  486, 490) ; 
so  a  prisoner's  admission  of  a  former  valid  marriage  is  some,  though 
notsafficientyOvidence  tosupport  aoonviction  for  bigamy  (B.  v.  Flaherty, 
2  C.  <Se  K.  782  ;  R.  v.  Savage,  18  Cox,  178  ;  R.  v.  Lindsay, 66  J.  P.  505  ; 
in  R.  V.  Newton,  2  Moo.  &  R.  503,  and  R.  v,  Simmonsto,  1  C.  <k  K.  164, 
WightmanifeCresswell,  J  J.,  had  held  it  sufficient) ;  so,  as  to  an  admission 
that  the  building  in  which  the  ceremony  took  place  was  a  R.  C.  church 
(R.  V,  Lindsay,  sup,) ;  and  his  admission  that  he  was  a  bigamist  is  some 
evidence  of  every  ingredient  of  that  offence  (R.  v.  Johnson,  103  L.T. 
Jo.  109,  Ir.  C.C.R.).  In  R.  v.  Philp,  1  Moo.  CO.  263,  however,  a 
prisoner's  admission  of  the  prosecutor's  title  to  property  was  altogether 
rejected. 

Matters  of  fact,  simply,  may  always  be  proved  in  this  manner. 
Thus,  a  wife's  admission  of  adultery,  though  uncorroborated,  has  been 
held  sufficient  evidence,  where  considered  trustworthy,  upon  which  to 
grant  a  divorce  ( Robinson i?.R.,  1  S.&T.  362;  Williamsv.  W.,  L.R.  IP. 
&  D.  S9 ;  Cbilcott  t?.C.,  Times,  June  21, 1904) ;  though  if  corroboration 
is  available  it  must  be  produced  (White  v.  W.,  62  L.T.  663).  Even 
privileged  communications,  when  proved  by  third  persons,  are  some- 
times  receivable  as  admissions  {ante,  182, 193). 

Docwn^erUa, — Moreover,  a  party's  admissions  out  of  court,  being 
primary  evidence  against  him,  are  receivable  to  prove  the  contents  of 
documentSj  without  notice  to  produce,  or  accounting  for  the  absence 
of,  the  originals,  though  here  the  chances  of  error  are  double  instead 
of  single  (Slatterie  v,  Pooley,  6  M.  <k  W.  664  ;  post,  chaps,  xli.-xliii. 
This  rule,  it  seems,  applies  to  the  contends  of  records  as  well 
as  other  documents  (Murray  v,  Gregory,  5  Ex.  468,  the  case  of  an 
award;  Price r.Woodhouse,  3  Ex. 61 6, the  case  of  a  copy  of  a  decree ; 
R06.N.P.  64).  Such  admissions  ought^  however,  in  many  cases  to 
have  no  weight — e.g.,  where  the  pai'ty  tendering  them  is  himself 
withholding  more  satisfactory  evidence,  or  where  the  admission 
assumes  a  degree  of  knowledge  which  the  declarant  is  not  likely  to 
possess,  as  of  the  construction  of  a  deed  (Ros.  N.P.  63).  It  seems 
also  that  the  judge  may  direct  the  document  itself  to  be  produced 
( Farrow  r.  Blomfield,  1  F.  &  F.  653  ;  Boulter  r.  Peplow,  9  C.B.  493). 
Although,  however,  the  contents  of  documents  may  be  established 
by  admission,  they  cannot  be  varied  or  contradicted  thereby  (Doe  v. 
Webster,  12  A.  &  E.  442  ;  post,  chap.  xlv.).  Nor  can  the  execution 
of  documents,  to  the  validity  of  which  attestation  is  necessary,  be  so 
proved ;  nor,  in  some  cases,  even  the  execution  of  those  to  which 
attestation  is  not  necessary  (post,  chap,  xliii).  But  notice  by  a  partner 
that  the  partnership  has  been  dissolved,  ha»  been  held  evidence  of  a 
dissolution  by  deed,  where  this  was  required  (Doe  v.  Miles,  1  Stark.  181). 

(5)  Fonn  of  the  Admission. — ^The  form  of  the  admission  is,  in 
general,  immaterial.  ThuSy  admissions  are  receival>j£.which.A]:&.C09- 
tainedin — AJfldavits  or  Ansvoers  to  TnTerro<jai&ries  ijijibfissine  (^  31, 
rTzij,  or  former,  proceedtng5,*'Wllhoutjproof  of  signature  or  putting  in 
the  questions  (FlMtt?.  F^MUhs,  HIT.  3Q.B.  5BlJr(inra»/?:H5n7rgTm-.D. 
p.  bh^f  Jessel,  M.R.  remarked,  ''Any  statement  made  by  a  man  on 
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oath  may  be  used  against  him  as  an  admission^/) ;  Declarations  in  Wills 
(EeT[oyle,l[^9TjTKjh.  84,'C.A.i  where  these  were  held  a  sufficient 
memo,  under  the  Statute  of  Frauds);  Recitals  and  DesciHptions  in 
Deeds,  the  former  of  which  are  generally  conclusive  between  the  parties 
in  an  action  on  the  deed,  but  on\j primd  fade  evidence  against  them  in 
other  cases  (Carpenter  v.  BuUer,  8  M.  <fc  W.  212 ;  Tay.  ss.  96-98,  858 ; 
Ros.  N.P.  76) ;  Receipts,  whether  on  separate  papers,  or  indorsed  on 
deeds  or  negotiable  securities ;  as  to  the  eflect  of  receipts,  deepest,  chap, 
xlv.;  1. 0.17,8,  which  even  though  unaddressed  are  evidence  for  the 
producer  of  an  account  stated,  though  not  of  money  lent  (Fesenmayer 
V,  Adcock,  16  M.  <fe  W.  449) ;  Accounts  Rendered  ;  Bankers'  Pass  Books 
(/?os<,chap.  xxxiii);  Maps  and  Surveys  {post,  219);  Cases/or  thd  Opinion 
of  Counsel  (Meath  v.  Winchester,  3  Bing.  N.C.  183) ;  sworn  but  not  old 
unsworn,  InverUories  and  Declarations  by  Eoceculors,  which  operate  as 
an  admission  of  assets  (Tay.  s.  860) ;  so  also  probate  stamps  {Id. ;  past^ 
chap,  xxxvii.).  Even  statements  in  cancelled  or  Invalid  Instruments  are 
receivable  (Breton  ^?.  Cope,  Pea.  R.  p.  44;  Whart.s.  1124;  but  not, 
now,  in  unstamped  ones,  except  in  criminal  cases :  Stamp  Act,  1891,  s. 
14).     The  inclusion  or  omission  of  a  debt  in  a  Bankrupt's  Stalement  is 
evidenceof  the  existence  or  non-existence  of  the  debt  as  against  himself, 
though  it  may  not  be  against  his  trustee  or  creditors  {post,  233;  Hart  r. 
Newman,  3  Camp.  13  ;  NichoUs  v.  Downes,  1  M.  <&  R.  13,  where  such 
an  omission  was  held  conclusive). 

A  judgment  is  not  an  admission  by  the  parties  of  the  facts  decided 
of  which  a  stranger  can  take  advantage ;  though  indirectly  it  may 
sometimes  have  this  effect  (post,  chap,  xxxvi.)  ;  nor  are  pleadings 
filed  in  former  proceedings,  unless  sworn  or  otherwise  clearly  adopted 
by  the  party  himself,  for  they  are  deemed  merely  to  be  the  sugges- 
tions of  counsel,  and  are  frequently  contradictory  (post,  231 ;  chap. 
xxxvii.).  As  to  admissions  by  conduct,  see  ante,  98,  116,  and  post^ 
235-7. 


EXAMPLES. 


Admissible. 


Inadmissible. 


{a)  A.  sues  B.  for  the  price  of  goods 
Bold; — an  entry  in  A.'s  shop-books 
debiting  C.  and  not  B.  with  the  goods, 
is  evidence  agairutt  A.  to  disprove  the 
debt  (Storr  r.  Scott,  6  C.  &  F.  241). 


(h)  A.,  when  defending  a  suit  as 
guardian  for  B.,  a  minor,  makes  an 
affidavit  of  certain  fact*.  This  affi- 
davit is  evidence  against  A.  of  the 
facts  sworn  to,  in  a  subsequent  action 
against  him  personally  (Beaeley  r. 
Magrath,  2  Sch.  &  Lef.  34). 

A.  with  the  consent  of  B.,  his  debtor, 
insures  the  latter's  life  for  a  sum  ex- 
ceeding the  amount  of  the  debt,  and 
pays   B.'s  premiums.    In    a    private 


{a)  A.  sues  B.  for  the  price  of  good« 
sold ;  an  entry  in  A.'s  shop-bookft, 
debiting  B.  with  the  goods,  is  not  evi- 
dence for  A.  toprove  the  debt  (Smyth  r. 
Anderson,  7  C.B.  21  ;  for  earlier  case?, 
see  ante,  209.  Nor  mav  declarations  by 
testators  in  their  own  favour  be  ten- 
by  their  executors,  post,  220). 

(^)  A.  makes  an  admission  of  certain 
facts.  Afterwards  A.  is  appointed 
executor  of  B.  In  an  action  brought 
by  him  as  such  executor,  his  previous 
admission  is  not  receivable  (Legge  r. 
Edmonds,  25  L.J.  Ch.  125). 
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Admissible, 

memorandum,  never  shown  to  B.,  A. 
debits  B.  with  the  premiums  so  paid. 
On  B.'s  death  these  entries  are  receiv- 
able against  A.  as  admissions  that  B.'s 
representative,  and  not  A.,  is  entitled 
to  the  surplus  of  the  policy -moneys 
(Bruce  r.  Garden,  17  W.K.990). 

(r)  A.  sues  B.  on  a  bill  of  exchauge. 
B.  during  coniidendal  negotiations 
for  a  settlement,  admits  the  signature 
of  the  bill  to  be  his.  This  is  receivable 
against  B.,  though  the  rest  of  the 
negotiations  are  not  (Waldridge  v. 
Kennison,  1  Esp.  143). 

A.  sues  B.  on  a  bill  of  exchange,  of 
which  B.  had  received  no  notice  of 
dishonour.  B.  writes,  '*  without  pre- 
judice,*' that  he  will  waive  the  omission 
to  give  notice  if  A.  will  accept  the 
debt  without  costs.  A.  accepts  the 
offer,  but  B.  makes  default  in  payment. 
In  a  fresh  action  B.*s  admission  is  re- 
ceivable (Holdsworth  v.  Dimsdale,  19 
W.R.  798). 

A  company  sues  B.  for  calls  on  cer- 
tain shares.  B.  admits  liability,  but 
claims  to  be  a  nominee  for  C.  ,to  whom 
the  shares  belong  and  whom  he  joins 
as  a  third  party.  To  prove  C.  's  owner- 
ship B.  tenders  an  agreement  between 
the  company  and  C.  made  *'  without 
prejudice  "  whereby  certain  proceed- 
ings are  compromised  and  C.  admits 
he  owns  the  shares  in  question.  Held 
receivable  (Teign  VaHey  Co.  r.  Wood- 
cook,  Times,  July  22, 1899, per  Darling, 
J.,  with  some  doubt). 


Inadmissible. 


{d)  A.,  a  solicitor,  sues  B.  on  a  bill 
of  costs.  B.  pleads  a  set-off  for  goods 
■old,  and  tenders  a  debtor  and  creditor 
account  furnished  by  A.,  in  which  A. 
debited  himself  with  the  amount  of  the 
goods,  but  credited  himself  with  his 
costs.  The  account  is  evidence  for  B. 
of  the  debit  items,  and  for  A.  of  the 
credit  items,  although  no  signed  bill 
thereof  had  been  delivered  (Harrison 
tf.Tumer,  10  Q.  t).  482  ;  Randle  r.Black- 
bum,  5  Taunt.  245  ^Thomson  r.Austen, 
5  Dowl.  ft  Ry.  K.B.  Rep.  358). 

A.  sues  B.  for  goods  supplied  in  1894 
to  C,  the  alleged  partner  of  B.,  and 
gives  in  evidence  a  letter  written  by 
B.  in  1893  to  a  third  person,  stating 
that  "he  had  dissolved  partnership 


(c)  A.  sues  B.  on  a  bill  of  exchange. 
B.,  in  a  letter  *' without  prejudice," 
had  offered  to  pay  the  debt  without 
costs,  but  A.  had  refused  the  offer.  B.  's 
letter  is  not  receivable  against  him  as 
an  admission  of  liability  {Practice). 

A.  sues  B.  for  injuries  by  a  runaway 
horse  proved  to  be  owned  by  B.  but  to 
have  been  driven  by  C,  and  gives  evi- 
dence that  B.  admitted  to  A.' s daughter 
that  the  horse  was  his,  and  in  reply  to 
a  remark  by  her  that  **  she  believed  he 
had  lent  the  horse  to  C,"  had  said, 
"  Humph,"  adding  that  if  she  would 
take  her  father  home  from  the  hos- 
pital he,  B.,  would  pay  all  expenses. 
Held  that  B.  was  not  liable,  since  ( 1 ) 
the  fact  that  B.  owned  and  C.  drove 
the  horse  raised  no  presumption  that 
C.  was  B.'s  servant  acting  within  the 
scope  of  his  employment  {aliter  as  to 
an  omnibus,  locomotive,  or  ship  ;  cp. 
ante,  Sl^Skud poiit,  chap,  xxx.)  ;  (2)  the 
fact  that,  though  such  relationship  was 
peculiarly  within  B.'s  knowledge,  he 
was  not  called  to  deny  it,  did  not  shift 
the  burden  of  proving  it  from  A. ;  and 
(3)  that  B.'s  offer  to  pay  having  been 
made  on  the  assumption  that  he  was 
not  liable  as  he  had  merely  lent  the 
horse  to  C,  it  could  not  be  treated  as 
an  admission  of  liability  on  the  basis 
of  master  and  servant  (Powell  r. 
M*Glynn,  1902,  2  I.R.  154,  C.A.). 

{d)  A.  sues  B.  for  moneys  collected 
by  him  as  A.'s  agent  B.  pleads 
a  set-off  for  payments  made  on  A.'8 
account.  Entries  of  receipts  made  by 
B.  in  his  account-book  are  evidence 
for  A. ;  but  entries  of  payments  dis- 
tinct from,  and  unconnected  with,  the 
receipts,  are  not  evidence  for  B.  (see 
Reeve  r.  Whitmore,  2  Drew,  k  Sm.  446, 
450 ;  aliter  if  a  receipt  and  payment 
are  mixed  up  in  the  same  transaction, 
so  that  the  one  is  merely  a  deduction 
from  the  other  :  t^. ;  and  cp.  pout,  257). 

A.  sues  B.  for  illegal  distress,  and  to 
prove  that  B.  authorised  the  distress, 
produces  the  warrant  signed  by  B. 
The  warrant  recites  certain  facts  as  the 
grounds  thereof.    Though  the  warrant 
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Admissible, 

with  C.  in  1892."  This  letter  is  strong 
evidence  against  B.  that  he  was  a 
partner  with  C.  in  1892,  and  therefore 
(the  presumptioQ  being  that  the  part- 
neriship  continued,  ante,  90)  also  in 
1894  ;  andslightevidence  in  B.'s  favour 
that  the  partnership  ceased  in  1892 
(Brown  v.  Wren,  1895,  1  Q.B.  390  ; 
approved  Powell  v.  M*Glynn,  sup,  at 
p.  157). 

A.  is  charged  with  delivering  a 
seditious  speech,  and  in  his  defence 
puts  in  a  copy  of  a  newspaper  showing 
the  resolution  which  he  had  proposed 
at  the  end  of  the  meeting.  The  prose- 
culion  may  put  in  the  full  report  of  A.'s 
speech  contained  in  the  same  paper  (R. 
V.  Cork  Justices,  15  Cox,  149). 

The  question  being  whether  A.  was 
an  infant  at  the  time  of  making  a  cer- 
tain contract ;  an  admission  by  A.  that 
he  was  so  is  receivable  against  him, 
although  necessarily  founded  on  hear- 
say (R.  17.  Walker,  1  Cox,  99 ;  R.  r. 
Simraonds,  4  Cox,  277).  So,  as  to  an 
admission  of  illegitimacy  {Re  Perton, 
53  L.T.  707  :  post,  290). 


Inadmissible. 

is  admissible  against  B.  the  recitals 
are  not  so  (Davies  r,  Morgan,  1  Or.  k 
J.  587). 

A.  sues  B.,  his  commanding  officer, 
for  false  imprisonment,  and  to  show 
malice  proves  statements  made  by  B. 
against  him  at  a  regimental  iuquiry. 
Statements  made  by  other  officers 
thereat,  held  not  admissible  against  B. 
to  explain  B.'s  statements  at  the 
enquiry  (Dawkins  r.Rokeby,  4  F.  &F. 
406,415). 


The  question  being  whether  A.  gave 
or  lent  money  to  B.,and  an  adoiissioo 
by  B.  that  he  had  been  repeatedly  in- 
solvent  being  proved  against  him:— 
a  statement  made  by  B.  on  the  same 
occasion  as  the  admission,  that  A.  had 
given  him  the  money,  held  not  ad- 
missible for  B.  in  explanation  of  the 
admission,  being  upon  a  distinct  matter 
(Prince  v,  Samo.  7  A.  &  E.  627). 
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CHAPTER  XIX. 

PERSONS  WHOSE  ADMISSIONS  MAY  BE  EVIDENCE 

AGAINST  A  PARTY. 

A  PARTY  to  the  proceedings  may  be  effected  by  the  admission 
of  those  standing  in  the  following  relationships  to  him : 

(A)  Nominal  and  real  parties. 

(B)  Predecessors  in  title. 

(C)  Partners,  joint-contractors,  trustees,  executors  and  asso- 
ciates. 

(D)  Agents  and  referees. 

(E)  Miscellaneous  cases. 

Admissions  made  by  such  persons  may  (unless  amounting  to 
estoppels)  be  contradicted  or  explained  in  the  same  way  as  those 
made  by  the  party  himself.  The  admissions  of  a  party,  however, 
are,  as  we  have  seen,  generally  receivable  against  himself  whenever 
made,  while  those  of  others  can  only  affect  him  when  made  during 
the  continitance  of,  and  with  referevice  to,  the  particular  character  or 
interest  entitling  them  to  be  proved. 

(A)  NOMINAL  AND  BEAL  PARTIES.— A  nominal  party 
may  be  affected  by  the  admissions  of  a  real  party,  who,  though  not 
named  on  the  record,  has  a  substantial  interest  in  the  result  [Tay. 
88.  756, 757  ;  Ros.  N.P.  67-68  :  Steph.  art.  16].  But  the  admis- 
sions must  have  been  made  while  the  real  party  was  actually 
interested  ;  and,  further,  they  are  only  receivable  so  far  as  his  own 
interests,  or  the  interests  of  those  who  claim  through  him,  are  con- 
cerned [Tay.  8.  757  ;  cp.  New's  Trustee  i?.  Hunting,  cited  poet,  233]. 

Thus,  the  admissions  of  a  cestui  que  trust  are  evidence  against 
the  trustee,  in  so  far  as  their  interests  are  identical  (Harrison  v. 
Yallanoe,  1  Bing.  45  ;  Doe  v.  Wainwright,  8  A.  <fe  E.  691  ;  May  v. 
Taylor,  6  M.<kG.  261) ;  those  of  a  debtor  against  a  person  in  whose 
hands  he  has  placed  money  in  trust  to  divide  amongst  certain 
creditors  (Robson  v.  Andrada,  1  Stark.  372  ;  cp.post,  233)  ;  those  of 
a  person  interested  in  a  deed  who  has  placed  it  in  the  hands  of  a 
depositary  for  certain  purposes,  as  against  such  depositary  (Harrison 
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V.  Yallance,  1  Bing.  45)  ;  those  of  a  shipowDer  against  the  master,  in 
an  action  by  the  latter  for  freight  (Smith  v,  Lyon,  8  Camp.  465) ; 
those  of  the  persons  interested  in  a  policy,  against  the  party  in 
-whose  name  the  policy  was  effected  (Bell  v.  Ansley,  16  East,  143)  ; 
those  of  the  indemnifying  creditor  against  the  sheriff  (Dowden 
V,  Fowle,  4  Camp.  38  ;  Proctor  v.  Lainson,  7  C.  <feP.  629) ;  those  of 
ratepayers  against  either  the  churchwardens  and  overseers  in  a 
settlement  appeal  (R.  v,  Hardwick,  11  East,  578, 586  ;  B.  v.  Whitley, 
1  M.  <&  S.  Q'dQ),  or  against  a  township  on  a  question  as  to  the  non- 
repair of  a  bridge  (R.  v.  Adderbury,  5  Q  B.  187).  But  not  those  of 
devisee  or  heir,  against  executor  or  administrator  (Osgood  v.  Man- 
hattan Co.,  3  Cow.  62  ;  Dillard  v.  Dillard,  2  Strobh.  89) ;  unless  the 
latter  are  the  mere  representatives  of  the  former  (Kegan  v.  Grim, 
13  Penn.  St.  508). 

Conversely,  the  admissions  of  a  representative,  if  made  while 
sustaining  that  character,  but  not  otherwise  (New's  Trustee  r. 
Hunting,  poaif  233  ;  Legge  v.  Edmonds,  post,  226 ;  Fenwick  v. 
Thornton,  id, ;  Metters  v.  Brown,  32  L.J.  Ex.  138 ;  Fox  i?.  Waters,  12 
A.  &  E.  43  ;  Stanton  v.  Percivsil,  5  H.L.C.  257),  are  in  general 
receivable  against  the  principal ;  and  this  although  the  represen- 
tative is  a  mere  nominal  party,  or  bare  trustee,  whose  name  is 
used  only  for  purposes  of  form  (Moriarty  v.  L.  C.  &  D.  Ry.,  L.R. 
5  Q.B.  314) ;  [Steph.  art.  16 ;  Ros.  N.P.  67 ;  Tay.  s.  755  (s.  741  is 
contra,  aed  quJ)  ;  Whart.  ss.  1207-1213].- 

An  infant,  however,  cannot  bind  himself  by  any  admissions 
made  in  an  action  (0.  19,  r.  13  ;  Ann.  Pr.,  notes  to  O.  27,  r.  11,  and 
0.  32,  r.  6) ;  nor,  generally,  are  the  admissions  of  his  guardian  or 
next  friend  receivable  against  him,  for,  though  named  on  the 
record,  they  are  merely  officers  of  the  Court,  appointed  for  the 
infant's  protection  (Ingram  v.  Little,  11  Q.B.D.  251).  Under  O.  SI, 
r.  29,  however,  both  infants  and  their  next  friends  and  guardians 
ad  litem  are  now  subject  to  the  ordinary  rules  as  to  interrogatories, 
inspection  and  production  of  documents.  The  above  rules  apply  also, 
probably,  to  committees  of  lunatics  (Stanton  v.  Percival,  sup, ;  Ingram 
V,  Little,  sup,).  So,  the  admissions  of  an  exectUor,  though  receivable 
against  legatees  (see  Concha  v.  Concha,  14App.  Cas.  541,  553)  are 
not  so  against  the  heir  or  devisee  where  the  two  characters  are  dis- 
tinct (Putnam  v.  Bates,  3  Buss.  188  ;  Fordham  v,  Wallis,  10  Hare, 
217 ;  cp.  Be  Hollingshead,  37  Ch.D.  651).  And  where  A.'s  name  has 
been  struck  out  of  the  record  and  B.'s  substituted,  the  admissions  of 
A.  while  upon  the  record  are  not  evidence  against  B.  (Armstrong  r. 
Normandy,  5  Ex.  409). 

As  to  admisi^ions  of  co-representatives  inter  se,  see  post,  222,  225  ; 
and  as  to  those  by  persons  joined  as  third  parties,  see  Teign  Yalley 
Co.  V.  Woodcock,  ante,  215. 

(B)  PBEDECESS0B8  IN  TITLE.  (a>-Statement8  by  perFons 
in  possession  of  property,  qualifying  or  affecting  their  title  thereto, 
are   receivable   against  a   party  claiming   through  them   by   title 


CHAP.  XTX.]      ADMISSIONS  BY  PREDECESSORS  IN  TITLE.  219 

subsequent  to  the  admission  [Tay.  ss.  90,  758, 787-794  ;  Wigmore, 
Ev.  ss.  1080-87]. 

The  form  of  the  admission  is  in  general  immaterial^  ant«,  218; 
thus  old  Estate  Maps,  produced  from  proper  custody,  are  evidence 
against  persons  deriving  title  from  the  proprietor  under  whose 
direction  they  were  made  (Craven  v,  Pridmore,  18  T.L.R.  282 ; 
M'Kenna  t\  Howth,  27  Ir.  L.T.R.  48  ;  Doe  v.  Lakin,  7  0.  &  P.  481, 
483 ;  Phillips t\  Hudson,  post,  chap.  xxxi.  appears  to  be  contra^  sed  qu,) ; 
as  ar«  old  Accounts  rendered  or  adopted,  by  the  predecessor  (Foster  v. 
Plumbers'  Co.,  44  Sol.  Jo.  211). 

Declarations  by  predecessors  in  title  are  not,  of  course,  evidence 
/or  their  successors  (Brocklebank  v,  Thompson,  1903,  2  Ch.  344,352), 
unlass  receivable  on  other  grounds,  e.g.,  as  parts  of  the  res  gesta  (ante, 
57-8),  or  as  acts  of  ownership,  (aiite,  94-5),  or  as  declarations  by 
deceased  per.sons.  As  to  the  supposed  exception  in  the  case  of  deceased 
rectors,  see  post,  255. 

Principle. — The  grounds  upon  which  admissions  are  evidence 
against  those  in  privity  with  the  party  making  them  is,  that  they 
are  identified  in  interest  (Wool way  v.  Rowe,  1  A,  &E.  114),  a  ques- 
tion, however,  which  belongs  properly  to  the  substantive  law  and 
not  to  the  law  of  evidence  ;  {cp.  Judgments,  post,  chap,  xxxvi.). 

Privity. — The  cases  in  this  and  the  following  article  (•*  Partners," 
&c.,  inf.,  221)  are  usually  included  under  the  head  of  privity,  a 
tertn  which  denotes  successive  or  mutual  relationship  to  the  same 
rights  of  property.  Privies  are  of  three  classes:  (1)  privies  in 
blood,  as  heir  and  ancestor ;  co-parceners  ;  or  co-heii's  in  gavelkind 
(Weeks  r.  Birch,  69  L.  T.  759);  (2)  privies  in  law,  as  executor  to 
testator,  or  administrator  to  intestate  (sometimes  called  privies  in 
representation);  husbands  suing  or  defending  in  right  of  their 
wives ;  lords  by  escheat ;  tenants  by  the  curtesy,  or  in  dower ; 
(3)  privies  in  estate  or  interest,  as  vendor  and  purchaser  (Melbourne 
Co.  r.  Brougham,  7  App.Cas.  307) ;  grantor  and  grantee;  donor  and 
donee  ;  lessor  and  lessee ;  joint-tenants  ;  or  successive  bishops,  rectors, 
and  vicars  {cp.  Judgments,  post,  chap,  xxxvi.). 

(i)  The  Knle  is  only  co- extensive  with  the  Identity  of  Interest. 
(6)  — Thus,  admisvsions  by  the 'holder  of  a  sul)ordinate  title  are 
not  receivable  to  affect  the  estate  of  his  superior,  which  he  has 
no  right  to  alienate  or  encumber — e.g.,  those  of  an  occupier,  hio 
landlord's  title ;  or  those  of  a  tenant  for  life,  the  title  of  the 
remainderman  of  reversioner  (Scholes  v.  Chadwick,  2  Moo.  &  Rob. 
507  ;  R.  V.  Bliss,  7  A.  «fe  E.  550  ;  Papendick  v.  Bridgwater,  5  E.  <k  B. 
166;  Howet*.  Malkin,40  L.T.  196;  BJandy-Jenkinsr.Dunraven,1899, 
2  Ch.  121 ;  cp,  declai'ations  by  deceased  persons  agains't  proprietary 
interest,  post,  255). 

The  receipts  of  a  lessee  of  vicarial  tithes  have,  however,  been 
held  evidence  of  a  mod'os  against  the  vicar  (Jones  v,  Carrington, 
IC.&P.  329;  lUingworth  v.  Leigh,  4  GwilJ.  1615);  and  in  an 
action  to  recover  land,  the  admission  of  a  tenant  in  possession  will, 
from  the  peculiar  nature  of  the  proceedings,  be  received  against  one 
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who  defends  as  landlord  (Doe  v.  Litherland,  4  A.  <&  E.  784  ;  see 
R.S.C.  1888,  0.  12,  IT.  25,  26  ;  Tay.  s.  789).  As  to  when  the  acts 
of  a  tenant  for  life  bind  remaindermen^  see  Re  HoUingshead,  87 
Ch.D.  651  ;  Burrowes  v.  Clonbrock,  27  L.R.I.  538,  549 ;  Hall  v. 
Norfolk,  1900,  2  Ch.  493.  So,  the  admissions  of  a  tenant  in  tail  are 
often  receivable  against  the  remainderman,  because  the  former  is 
regarded  as  representing  the  inheritance  (Tay.  s.  758). 

A  distinction  must  also  be  taken  between  the  case  of  an  assignee 
of  ]and  or  other  property,  and  that  of  an  ordinary  assignee  of  a 
negotiable  instrumentf  the  foimer  having  in  general  no  title  in  law 
or  equity  unless  his  assignor  had,  while  the  latter  may  have  a  good 
title  though  his  assignor  had  none.  Accordingly,  unless  the  plaintiff 
on  a  bill  or  note  stands  on  the  title  of  the  former  holder  (e.g.,  by 
taking  the  bill  overdue,  or  with  notice,  or  without  consideration), 
the  declarations  of  such  holder  are  not  evidence  against  him  [Byles  on 
Bills,  17th  ed.,  p.  432  ;  Tay.  ss.  790-91;  Wigmore  Ev.,  ss.  1084-5]. 

(ii)  The  Declarations  must  qualify  or  affect  the  Title,  (c) — 
The  declarations  to  be  admissible  must  qualify  or  affect  the  prede- 
cessor's title,  and  not  relate  to  independent  matters  (Coole  v.  Braham, 
3  Ex.  183;  Ivat  v.  Finch,  1  Taunt.  141 ;  Whart.  ss.  1168-1169). 

(iii)  And  be  made  during  the  Continuance  of  the  Interest,  (d) — 
The  declarations  must  also  have  been  made  while  the  predecessor 
was  in  possession  of  the  property,  and  not  after  he  had  parted  with 
his  interest  (Tay.  s.  794  ;  cp.  post,  223-5). 


EXAMPLES. 


Admiaaible. 


TnadtnisHble. 


(a)  A.  sues  B.  to  recover  a  watch 
which  B.  claims  to  retain  as  adminis- 
trator of  C. ,  deceased  ; — ^a  declaration 
by  C,  that  he  had  given  the  watch 
to  A.,  is  evidence  against  B.  [Smith 
r.  Smith,  3  Bing.  N.C.  29  ;  Ivat  r. 
Finch,  1  Taunt.  141.  A  declaration  by 
C.  that  the  watch  belonged  to  him  (C), 
would  not  be  evidence /([>r  B.  (120  L.T. 
Jo.  184)]. 

A.  sues  B.  for  trespass  to  land.  A 
declaration  by  D.,  a  former  proprietor 
of  A.'s  estate,  made  while  in  possession, 
that  D.  had  a  right  of  common  over, 
but  no  right  to  enclose,  the  land,  is 
evidence  for  B.  though  D.  was  alive 
and  might  have  been  called  (Woolway 
f.  Rowe.lA.  &E.114). 

A.  as  lessee  of  B.,  the  lord  of  a 
manor,  claims  toll  on  all  tin  raised 
from  a  certain  mine,  his  title  thereto 
depending  on  the  mine  being  situated 
under  the  waste  of  the  manor; — a 
statement  in  an  old  lease,  granted  by 
a  former  lord  of  the  manor,  of  the 
surface  of  adjoining  lands,  that  the 
land  over  the  mine  was  private  pro- 


(a)  In  an  action  by  A.  against  B.,  a 
deposition,  in  a  prior  suit  to  perpetuate 
testimony,  made  by  a  witnesaon  behalf 
of  C,  a  predecessor  in  title  of  B.,  and 
which  had  been  sealed  up  by  the  exam- 
iners but  was  now  found  unsealed  ; — 
held  not  admissible  against  B.  in  the 
absence  of  evidence  aliunde  of  user  or 
adoption  of  the  deposition  by  C.  or  his 
successors  (Evans  r.  Merthyr  Tydfil 
Council,  1899,  1  Ch.  241,  C.A. ;  poft, 
231,  236,  240). 

{b)  The  question  being  whether  A. 
had  a  right  of  common  over  a  certain 
field  belonging  to  B. ; — a  statement  by 
C,  B.'s  tenant  of  the  field,  that  A.  had 
the  right,  is  not  receivable  against  B., 
though  it  would  be  against  C,  or  those 
claiming  through  him  (see  Papendick 
V.  Bridgwater,  5  E.  a^B.  166  ;  Blandy- 
Jenkins  v.  Dunraven,aii/«,111 ;  Scholes 
r.  Chadwick,  2  Moo.  Jt  Rob.  507  ;  B. 
r.  Bliss,  7  A.  &  E.  550). 

A.,  the  indorsee  of  a  note,  sues 
B.,  the  maker.  B.'s  defence  is  that 
it  was  fraudulently  indorsed  to  A. 
by  G.  without  consideration.  Letters 
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perty,  and  not  waste  of  the  manor,  is 
evidence  to  negative  A. 's claim  (Crease 
r.  Barrett,  1  CM.  &  R.  919.  And  see 
Doe  r.  Seaton,  2  A.  &  E.  171). 

A.  claims  the  advowson  of  a  certain 
church,  against  B.,  the  bishop  of  the 
diocese  ; — a  case  submitted  by  a  former 
bishop  to  counsel,  touching  the  right 
of  presentation,  and  giving  copies  of 
entries  in  the  parish  books  relating 
thereto,  is  evidence  against  B.  (Meath 
r.  Winchester,  8  Bing.  N.C.  188  ;  Carr 
r.  Mostyn,  5  Ex.  69). 

A.  as  heir  of  B.,  the  purchaser  of 
land,  sues  C,  as  heir  of  D.,  B.'s 
widow  (deceased),  who  had  continued 
in  possession  for  twenty  years  after 
B.'s  death,  to  recover  the  land.  A 
statement  by  D.  that  she  held  the  land 
for  life  and  after  her  death  it  would 
go  to  B.*B  heirs,  is  admissible  against 

C.  (Doe  V,  Pettett  ,6 B  .&  Aid.  223),  It 
would  also  be  admissible  as  a  decla- 
ration by  a  deceased  personagainst  her 
proprietary  interest, /;o;(f,  256. 

A.,  the  assignee  of  a  bond,  sues  C, 
the  obligor,  in  the  name  of  B.,  the 
obligee.  An  admission  by  either  B. 
or  A.  that  the  bond  had  been  paid,  is 
evidence  for  C.  (Steph.  art.  16,a&6). 

{d)  A.  brings  ejectment  against  C., 
the  widow  of  B.,and  D.,  the  son-in-law 
of  C.  It  was  proved  that  B.  had  been 
in  possession  of  the  lands  for  many 
years  and  that  afterwards  C.  and  then 

D.  had  occupied  them.  An  admission 
by  C,  though  made  when  D.  and  not 
C.  was  in  occupation,  that  she,  C, 
had  paid  rent  to  A.,  held  admissible 
against  D.  [Hogg  v.  Norris,  2  F.  &  F. 
246.  It  was  objected  that  as  D.  was  in 
unexplained  possession,  the  presump- 
tion was  that  he  was  owner  in  fee  and 
that  C.'s  tenancy  had  ceased ;  it  was  held 
however  by  Erie,  C.J.,  that  the  proba- 
bility was  that  D.was  C.' sunder  tenant 
and  that,  if  not,  he  would  have  had  no 
ditficnlty  in  disproving  it.  In  Doe  v. 
Meerless,  6  M.  ft  S.  110,  and  Doe  v.  Wil- 
liams,  6  B.  &  C.  41,  it  was  said  that 
where  A.  is  shown  to  be  tenant  and,  on 
his  quitting,  B.  takes  possession,  it  may 
be  presumed  in  the  absence  of  evidence 
that  B.  comes  in  as  assignee  of  A.] 


IttadmUgible. 

from  C.  disclosing  the  fraud,  held 
not  admissible  against  A.  [Phillips  t7. 
Cole,  10  A.  &  E.  106  ;  cp.  Shaw  v. 
Broom,  4  D.  &  Ry.  730  ;  Beauchamp  v. 
Parry,  1  B.  &  Ad. 89  ;  Baroughv.White, 
4  B.  &  C.  325  ;  aliter,  if  A.  had  taken 
the  note  without  consideration,  or 
after  it  was  due.] 

(c)  In  an  interpleader  issue  between 
a  bill  of  sale  holder  as  plaintiff,  and 
an  execution  creditor  as  defendant,  as 
to  the  right  to  a  debtor's  chattels,  an 
admission  by  the  debtor  of  a  debt  due 
to  the  bill  of  sale  holder,  held,  not 
evidence  against  the  creditor,  as  it  did 
not  qualify  or  affect  the  debtor's  title 
to  the  chattels  (Coole  v,  Braham,  8 
Ex.  183  ;  though  the  creditor  might 
be  considered  as  claiming  under  the 
debtor).  AUter  if  it  had  qualified  the 
title  {id,;  cp,  post^  234). 


{d )  In  an  action  by  A.,  as  mortgagee 
of  B.,  to  set  aside  a  prior  conveyance 
of  the  same  property  by  B.  to  C,  as 
being  voluntary  and  void ; — an  ad- 
mission by  B.  that  A.  had  advanced 
money  on  the  mortgage  is  not  evi- 
dence against  C,  being  made  after  B. 
had  parted  with  his  interest  (Doe  v. 
Webber,  1  A.  &  E.  783  ;  Foster  v. 
M'Mahon  11  Ir.  Eq.  R.  301  ;  Lalor  v. 
Lalor,4L.R.L678). 

So,  an  admission  by  a  former  party 
to  a  bill  of  exchange,  after  he  had 
negotiated  it,  is  not  evidence  against 
the  holder  (Pocock  v.  Billing,  2  Bing. 
269  ;  Shaw  r.  Broom,  mp.). 


(C)  PAETNEB8,  JOINT-OONTBAOTOES,  00-TBUSTEES  AND 
OTEDEB  ASSOCIATES. — An  admission,  or  representation,  made  by 
any  partDer  ooncerning  the  partnership  affairs  apd  in  the  ordinary 
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course  of  its  business,  is  evidence  against  the  firm  (Partnership  Act, 
1890,  8.  15);  and  an  admission  by  one  of  several  joint-contractors 
concerning  the  joint-contract,  is  evidence  against  the  rest,  whether 
sued  or  suing  jointly  or  severally  [Tay.  ss.  598-601,  743-54,  787  ; 
Ros.  N.P.  71 ;  Steph.  art.  1 7  ;  Lindley,  Partnership,  7th  ed.,  148-9 ;  as 
to  admissions  by  partners  mter  «e,  see  post^  2201. 

Principle. — The  identity  of  interast  rendering  such  evidence 
receivable  arises  from  the  principle  that  persons  seised  jointly  are 
seised  of  the  whole,  and,  bein^  seised  of  the  whole,  the  admission  of  each 
is  deemed  the  admission  of 'the  other  {Re  Whiteley,  1891,  1  Ch.  558). 

(i)  There  mnst  be  a  Joint,  not  merely  a  Common,  Interest,  (a) — 
Thus,  the  admissions  of  joint-tenants  and  co-partners  are  receivable 
against  the  others;  but  not  those  of  tenants  in  common  (Dan  v.  Browne, 
4  Cowen,  488,  492)  ;  nor  of  co-part-owners  of  a  ship,  as  distinguished 
from  co-partners  therein  (Jaggers  v»  Binnings,  1  Stark.  (>4  ;  Brodie  r. 
Howard,  17  C.B.  109).  And  in  America,  the  admissions  of  co- 
legatees,  or  co-devisees,  have  been  rejected  against  the  rest  (Shailer  r. 
Bumstead,  99  Mass.  112, 127  ;  Whart.s.  1199  ;  Wigmores.  1081 ;  see 
10  Harv.  L.  Rev.  305) ;  as  also  thoi^e  of  the  several  underwriters  of 
a  policy  (Lambert  v.  Smith,  1  Cranch  CO.  301),  or  of  successive  in- 
dorsees of  a  promissory  note,  though  it  is  otherwise  as  to  joint 
indorsees  (Whart.s.  1199,  a, citing  Painters.  Austin,  37  Penn.  458). 
And  the  same  has  been  held  as  to  admissions  by  the  several  members 
of  a  board  of  public  officers  (Lockwood  v.  Smith,  5  Day,  309). 

Co-rep'e8entative8, —  An  admission  of  the  receipt  of  money  by  one 
of  several  trustees,  who  are  personally  liable,  will  bind  the  others 
(Skaife  v.  Jackson,  3  B.  &  C.  421)  ;  though  aliter  if  they  are  not  so 
liable  ( Da  vies  v.  Ridge,  3  Esp.  101 ;  and  see  Charlton  r.  Durham,  4  Ch. 
Ap.  433;  Richardson  i\  Younge,  L.R.  6  Ch.  478  ;  Jngo  r.  Jago,  68  L,T. 
()54)  ;  and  an  acknowledgment  by  one  trustee  will  not  bind  the  others 
under  the  Statutes  of  Limitation  (Astbury  v.  A.  1898,  2  Ch.  111). 
As  to  notice  to  one  of  several  trustees,  ante,  75.  So,  the  admissions 
of  an  executor  made  in  his  representative  character,  will  bind  his  co- 
executors  in  their  representative,  though  not  in  their  personal, 
capacity  [He  Macdonald,  Dick  r.  Fraser,  1897,  2  Ch.  181 ;  Astbury  r. 
A.  sup. ;  and  see  Fox  v.  Waters,  12  A.  <fe  E.  43  ;  and  Charlton  r. 
Durham,  sup.  In  the  first  mentioned  case,  Stirling,  J.,  remaiked 
that  the  effect  of  Tullock  v.  Dunn,  Ry.  «fe  Moo.  416,  and  Scholey  r. 
Walton,  12  M.  <fe  W.  510,  conti^,  was  done  away  with  bv  9  Greo.  IV. 
c.  14,  s.  1,  and  19  &  20  Vict.  c.  97,  s.  14.  inf.  224.  In  Peek  r.  Ray. 
1894,  3  Ch.  282,  289,  however,  Kay,  L.J.,  greatly  doubted  whether 
any  admission  by  an  executor  could  be  received  against  his  co-exe- 
cutor; see  Ros.  N.P.  679].  But  the  admissions  of  an  executor  are 
not  receivable  against  an  administrator  appointed  during  the  absence 
of  the  executor  (Rush  v.  Peacock,  2  Moo.  &  Rob.  162  ;  Robinson's 
casp.  5  Rep.  32  b),  nor  against  an  administrator  dt  bonis  non  (Pease 
V.  Phelps,  10  Conn.  62). 

Co-defendants,  RespondeiU  and  Co-respondent, — The  admissions  of 
co-defendants,  merely  as  such,  are  not  receivable  against  each  other, 
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for  there  is  no  issue  joined  between  them,  and  no  opportunity  for 
cross-examination ;  besides  which,  the  plantiff  might,  by  joining  a 
friend  as  defendant,  gain  an  unfair  advantage  (Tay.  s.  754) ;  nor  &re 
admissions  between  co-defendants  under  O.  32,  r.  2,  evidence  against 
a  plaintiff  who  is  no  party  to  them  (Dodds  v,  Tuke,  25  Ch.  D.  617). 
Similarly,  the  admissions  of  a  respondent  are  not  receivable  against 
a  co-respondent  (Robinson  v.  Robinson,  1  S.  &  T.  362 ;  Crawford  v. 
Grawfonl,  11  P.D.  150) :  nor,  a yor^tori,  against  the  petitioner  (Plumer 
V.  Plumer,  4  S.  <fe  T.  257).  Nor  are  those  of  parties  engaged  in  a 
joint-tort,  or  joint-crime,  receivable  against  each  other,  except  to  the 
limited  extent  noticed,  ante,  76-8 ;  cp.  past,  246. 

Principal  and  Swrety, — Declarations  by  a  principal  made  during 
the  transaction  of  the  business  for  which  the  surety  is  bound,  so  as 
to  become  part  of  the  res  geatce,  are  evidence  against  the  surety ;  but 
his  mere  admissions,  subsequently  made,  are  not  (Tay.  ss.  785-786  ; 
Steph.  art.  17;  Whart.  s.  1212),  since,  as  the  Kurety  contracts  with 
the  creditor,  there  is  no  privity  between  the  principal  and  himself 
(Bain  v.  Cooper,  9  M.  &  W.  701). 

Thus,  in  an  action  against  a  surety  upon  a  bond  conditioned  for 
the  faithful  conduct  of  a  collector,  one  of  the  terms  of  the  bond 
requiring  the  latter  to  keep  proper  books  of  account ;  entries  made  by 
him  in  such  books  in  the  ordinary  course  of  duty  were  admitted 
against  the  surety,  upon  the  grounds  that  the  books  were  part  of  the 
rea  gestas,  and  that  the  nature  and  effect  of  the  contract  made  them 
evidence  (Abbeyleiz  Guardians  v,  Sutcliffe,  26  L.R.  Ir.  332,  per 
Gibson  and  Holmes,  JJ.,  diss,  O'Brien,  J.) ;  but  confessions  of  em- 
bezzlement made  by  the  collector  after  his  dismissal  have  been 
rejected  (Smith  t^.Whittingham,  6  C.&P.  78).  So,  where  A.  guaranteed 
such  goods  as  B.  should  send  to  C.  in  the  way  of  trade,  the  admissions 
of  C.  that  he  had  received  the  goods,  made  after  the  time  of  their 
supposed  delivery  are  not  evidence  against  A.  (Evans  v.  Beattie,  5  Esp. 
26  ;  Bacon  v.  Chesney,  1  Stark.  192).  Nor,  in  the  absence  of  special 
agreement,  is  a  judgment  or  award  against  the  principal  admissible 
against  the  surety  (Exp.  Young,  re  Kitchin,  17  Ch.  D.  668  ;  post,  chap, 
xzxvi.).  In  America,  however,  the  admissions  of  the  surety  have 
been  held  evidence  against  both  (Chapel  v.  Washhume,  17  Ind.  393). 
As  to  Statut.es  of  Limitation,  see  infra.  Where  the  debtor  or  creditor 
is  dead,  the  declarations  against  interest  may,  of  course,  either  be 
received  for  or  against  the  surety  (Middletont?.  Melton,  10  B.&C.  317  ; 
Davies  V.  Humphreys,  6  M.  <S&  W.  153 ;  post,  chap,  xxiii.). 

(ii)  The  AdxnissionB  must  be  made  daring,  and  in  Belation  to,  the 
Joint  Interest. (5) — Thus,  an  admission  made  by  a  partner  be/ore  the 
partnership,  ia  not  evidence  against  his  co-partner  (Tunley  r.  Evans, 
2  Dowl.  &  L.  747  ;  Catt  v,  Howard,  3  Stark.  3) ;  nor,  generally,  is  an 
admission  made  after  the  dissolution  (Parker  t?.  Morrell,  2  Phill.  453; 
Tay.  88.  598-599)  unless  the  joint  liability  continues,  in  which  case 
the  joint  interest  is  deemed  to  continue  also  {id. ;  Pritchard  v.  Draper, 
1  Ru88.dE  Myl.  191).  So,  bankruptcy  (He  Wolmerhausen,  38  W.R. 
537;  Bankruptcy  Act,  1883 ,  s.  113),  or  death,  will  sever  the  joint 
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interest ;  consequently,  in  the  latter  case,  the  admissions  of  the 
survivors  will  not  bind  the  estate  of  the  deceased  (Atkins  v.  Tredgold, 
2'B.&C.  28) ;  nor  conversely,  will  those  of  his  representatives  bind  the 
survivors  (Slater  v,  Lawson,  1  B.  <k  Ad.  896).  Similarly  admissions 
made  by  representatives  be/ore  acquiring  that  character  are  not 
receivable  (Legge  v.  Edmunds,  25  L.J.Ch.l  25;  Fenwick  v.  Thornton, 
M.  &  M.  51 ;  Steph.  art.  16  c ;  Webb  v.  Smith,  Ry.  &  Moo.  106). 

The  admissions  must  also  relate  to  the  partnership  business  and 
not  to  matters  outside  its  scope  ( Jaggers  v,  Binnings,  1  Stark.  64 ;  Fox 
V.  Waters,  12  A.  &  E.  48). 

(iii)  Of  what  facts  the  AdmissionB  are  evidence. — The  admissions 
or  representations  of  a  partner  or  joint-contractor  are  not,  except  as 
against  himself,  receivable  to  prove  the  existence  of  the  partnership 
or  joint-interest  (ante,  74  ;  Tay.  s.  753  ) ;  nor,  probably,  the  nature  or 
extent  of  the  partnership  business  (Lindley,  Partnership,  6th  ed.,  164- 
165) ;  nor,  the  extent  of  his  own  authority  to  bind  the  firm  (£x 
parte  Agace,  2  Cox,  £q.  812). 

(iv)  Frand. — Admissions  made  by  one  partner  in  fraud  of  the 
firm  are  receivable  against  the  latter  (Rapp  v,  Latham,  2  B.  &  Aid.  795 ; 
Moore  v.  Knight,  1891, 1  Oh.  547) ;  unless  made  ooUusively  with  the 
other  side  (Tay.  s.  749  ;  Farrar i?.  Hutchinson,  9  A.  &  E.  641). 

(v)  Statutes  of  Limitation. — Where  actions  on  simple  contracts 
have  become  barred  by  the  Statute  of  Limitations  an  acknowledg- 
ment or  promise  to  take  the  cases  by  the  statute  must  be  in  writing 
signed  by  the  parti/  chargeable  thereby  (9  Geo.  IV.  c.  14.  s.  1)  or  by 
his  duly  authorised  agent  (19  <fe  20  Vict.  c.  97,  s.  18) ;  and  no  joint- 
contractor,  or  his  personal  representative  {sup.  222),  shall  lose  the 
benefit  of  the  statute  by  reason  only  of  any  written  acknowledge 
ment  or  promise  signed  by  any  other  joint-contractor  or  his  representa- 
tive (9  Geo.  IV.  c.  14,  s.  1) ;  nor  shall  any  co-contractor  or  co-debtor 
(or  his  personal  representative),  whether  bound  jointly,  or  jointly 
and  severally  (or  severally  only :  Ee  Wolmerhausen,  88  W.R.  537), 
lose  the  benefit  of  the  statute  by  reason  only  of  any  payment  of  any 
principal,  interest,  or  other  money,  by  any  other  co-contractor, 
&c.  (19&  20  Vict.  c.  97,  s.  14)  ;  even  though  such  payment  is  made 
with  the  knowledge  and  consent  of  the  co-debtors  (Jackson  v.  Woolley, 
27L.J.Q.B.  181). 

Notwithstanding  the  above,  each  partner  will,  at  all  events  during 
the  partnership,  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  to  be  the  agent  of  the  rest  for  making  acknowledgments  or 
part  pa3nacients  so  as  to  deprive  them  of  the  benefit  of  the  above 
statutes  (Goodwin  v.  Parton,  42  L.T.  568 ;  Watson  v.  Woodman,  20  Eq. 
721,780;  Lindley,Partnership,7thed.,  295;  con^a,Tay.,8thed.,  ss.  600- 
601,  is  probably  not  now  law).  Whether  such  agency  will  also  continue 
ajier  the  dissolution  is  a  question  of  fact  determinable  by  the  circum- 
stances of  each  individual  case.  In  Bristow  v.  Miller,  11  Ir.  L.B.  461, 
and  Watson  v.  Woodman,  sup,,  the  agency  was  held  not  to  have 
continued ;  in  Ee  Tucker,  1894,  8  Oh.  429,the  C. A.  held,  under  the 
circumstances,  that  the  agency  had  continued.   So,  an  acknowledgment 
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or  promise,  by  one  executor  binds  the  estate  and  is  sufficient  to  take 
the  case  out  of  the  statute  as  against  his  co-executors  so  far  as  their 
representative  liability  is  concerned  {Be  Macdonald,  Dick  v.  Eraser, 
1897, 2  Ch.  181 ;  8tfp.206);  though  it  is  otherwise  as  to  trustees  (Astbury 
r.  A.  1898, 2  Ch.  111). 

Where  a  pHncipal  and  surety  make  a  joint  and  several  promissory 
note,  part  payments  by  the  former  will  not  deprive  the  latter  of  the 
benefit  of  the  statute  (Gockrill  v,  Sparkes,  1  H.  <b  0.  699).  But  it  is 
otherwise  where  the  surety's  debt  arises  upon  a  separate  guarantee 
(Re  Powers,  80  Ch.  D.  291).  And  the  statute  does  not  apply  to 
mortgages  of  land ;  so  that,  payments  made  by  either  principal  or 
surety  will  keep  alive  the  mortgage  debt  as  against  the  other  (Re 
Frisby,  43  Ch.D.106) ;  and  generaUy  payments  by  any  person  entitled 
to  pay  keeps  the  debt  alive  against  all  (Dibb  v.  Walker,  1893,  2  Ch. 
429 ;  Re  Chant,  1905,  2  Ch.  225). 

(vi)  Admissions  by  Partners,  &c.,  inter  se. — Though  admissions 
by  partnei*s  bind  the  firm  when  tendered  by  stranjy-s,  tlioj  do  not 
necessarily  have  this  effect  when  tendered  inter  se.  Thus,  it  has  been 
held  that,  as  between  themselves j  entries  in  the  partnership  books 
made  without  the  knowledge  of  a  partner  will,  as  against  him,  be 
inadmissible  (post^  237).  And  a  similar  rule  holds  as  to  directors 
and  other  members  of  a  company,  inter  se  (id, ;  and  see  ante,  76). 


EXAMPLES, 


Admutsible. 


Inadmimhle, 


{a)  In  an  action  by  A.  &  B.^aa  part- 
ners, to  recover  goods  alleged  to  belong 
to  the  partnership — an  admission  by 
A.  that  the  goods  were  his  sole  pro- 
pert}%  is  evidence  to  defeat  the  joint 
claim  (Lucas  r.  Delacour,  1  M.  &  S.  249 ; 
BO,  as  to  admissions  by  one  of  several 
makers  of  a  joint  and  several  promis- 
sory note  :  Whitcomb  r.  Whiting,  2 
Doug.  652). 

(h)  A.  and  B.  sue  C.  for  a  debt  due 
to  them  when  in  partnership  ; — an  ad- 
mission made  by  A.  after  the  dissolu- 
tion, that  C,  had,  after  the  dissolution, 
paid  the  debt,  is  evidence  against  both 
to  prove  such  payment  (Pritchard  r. 
i)mper,  1  Russ.  &  Myl.  19L} 


A.,  a  seaman,  sues  B.  and  C.  for 
wages.  B.  and  C.  are  part-owners  of  the 
ship  in  question,  and  are  also  partners. 
An  admission  by  B.  concerning  the 
ship  is  not  receivable  against  C.  as  it 
relates  to  a  subject  merely  of  co-part- 
ownership  and  not  of  co-partnership 
(Jaggers  t.  Binning,  1  Stark.  64  ;  see 
Fox  V,  Waters,  inf.). 

{h)  A.  and  B.,  as  mercantile  partners, 
are  sued  for  a  joint  trespass  ; — an  ad- 
mission by  either  that  they  had  com- 
mitted the  trespass  is  not  evidence 
against  the  other,  as  it  does  not  relate 
to  a  partnership  matter  (see  Fox  r. 
Waters,  12  A.  &  E.  43.  per  Williams 
J.). 

A.  files  a  bill  in  equity  against  B., 
C.  and  D.  (as  partners)  to  set  aside  a 
bond  alleged  to  have  been  obtained 
from  him  by  the  false  representation 
of  D.,  who  since  the  transaction  had 
ceased  to  be  a  partner  and  become  a 
bankrupt.  D.  's  answer  to  the  bil  1,  ad- 
mitting that  he  had  made  the  false 
representation,  is  not  ev  dence  against 
B.  and  C,  as  his  interest  in  the  bond 
had  ceased  on  his  bankruptcy  (Parker 
V.  Morrell,  2  Phill.  453). 

A,    sues  B.,  the  widow  of  C.  and 
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Admigsihle,  Inadmusihle, 

administratrix  of  D.,  to  recover  money 
paid  to  B.  on  the  assumption  that  D. 
was  the  legitimate  child  of  B.  &  C. 
An  admission  by  B.  made  during  D.'s 
lifetime,  i.e.^  he/ore  becoming  adminis* 
tratrix.  that  D.  was  illegitimate,  held 
not  evidence  for  A.,  although  B.  waa 
.  also  sole  beneficiary  and  next  of  kin 
of  D.  (Legge  v.  Edmunds,  25  L.  J.  Ch. 
125,  141).  So  where  A.,  the  assignee 
of  B.  a  bankrupt,  sued  C.,  admissions 
by  A.  before  the  assignment  were  re- 
jected (Fen wick  w. Thornton,  M.  &  M. 
61,  approved,  Steph.  art.  16,  c,  and  by 
Pollock,  C.B.,  in  Metiers  v.  Brown,  32 
L.  J.  Ex.  p.  140  ;  ep,  New's  Trustee  r. 
Hunting,  ante^  218  ;  contra^  Smith  v. 
Morgan,  2  M.  &  R.  257,  is  probably  not 
law).  So  as  to  admissions  by  a  next 
friend  made  before  action  brought 
•      (Webb  V.  Smith,  Ry.  &  Moo.  106). 

(c)  A.  &  B.,  as  partners,  are  sued 
upon  a  bill  of  exchange  signed  in  the 
name  of  the  firm  by  A.,  and  given  in 
payment  of  a  private  debt  of  A.'s  ; — 
an  admission  by  A.  that  he  had  B.'s 
authority  to  accept  the  bill  is  not  evi- 
dence against  B.  {Ex  jfarte  Agace,  2 
Cox  Eq.  312). 

(D)Aa£NTS  AND  BEFEBE£S.~The  admissioDs  of  an  agent  made 
to  third  persons  are  receivable  against  his  principal  (1 )  when  the  agent 
is  expressly  authorised  to  make  them ;  (2)  when  the  agent  is  autiior- 
ised  to  represent  the  principal  in  any  business  and  the  admissions  are 
made  in  the  ordinary  course  of  such  business.  [Tay.  ss.  602--60o ;  Ros. 
N.P.  69-71 ;  Steph.  art.  17;  Whart.  ss.ll7()-1191.  As  to  proof  of 
agency  see  ante,  73-4,80-1;  and  as  to  acts  and  representations  by 
agent  which  are  original  evidence,  and  receivable  for,  as  well  as 
against,  his  principal,  see  ante,  72-3.] 

Past  Transactions. — It  is  sometimes  said  that  the  declarations  of 
an  agent  are  not  receivable  as  to  past  transactions.  This  is  misleading, 
and  has  prohably  arisen  from  the  common  saying  that  the  declarations 
of  the  agent  must  constitute  a  part  of  the  res  gestcs.  But  it  has  been 
pointed  out  that  the  Latin  phrase  is  here  used  merely  as  a  compact 
expression  for  "  the  business,"  regarding  which  the  law  identifies  the 
principal  and  agent,  and  must  not  be  taken  to  import  that  the  declara- 
tions must  form  a  part  of  the  res  gestce  in  the  evidentiary  sense  of 
that  term ;  for,  so  long  as  they  are  made  concerning  the  principars 
business  and  in  the  ordinary  course  thereof,  it  is  immaterial  whether 
they  relate  to  past  or  present  events  (Thayer,  15  Am.  L.  Rev.  80-81). 
Of  course,  if  the  ti'ansaction  or  business  in  which  the  agent  is 
employed  is  at  an  end,  his  subsequent  admissions  regarding  it  will  be 
rejected  (Dwyer  v.  Larkin,  89lr.L.T.  Rep.  40) ;  as  will  his  admissions 
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regarding  mattiers  which  are  not  properly  within  the  scope  of  the 
employment. 

Reports  to  Principal. — An  agent's  reports  to  his  principal  are  not 
receivable  for  (Turner  v.  Hutchinson  8  L.T.  815),  or  against»(^6  Devala 
Co.,  22  Ch.  D.  593,  and  cases  tn/.;  contra.  The  ^lwa,y,  post,  232,  seems 
not  sustainable)  the  latter.  If,  however,  the  principal  has  replied  to 
the  agent,  the  letters  of  the  latter  will  be  admissible  as  explanatory  of 
the  statements  of  the  former  ^Coates  v,  Bainbridge,  5  Bing.  58). 

The  following  are  some  of  tne  chief  cases  in  which  principals  may 
be  affected  by  the  admissions  of  their  agents  : 

CoxporatioiLB  and  their  Oi&cers. — The  directors  of  a  company  may 
make  admissions  on  its  behalf  when  acting  for  it  in  the  course  of  a 
transaction  with  a  third  person ;  but  their  confidential  reports  to  a 
meeting  of  the  shareholders  {Re  Devala  Co.,  sup, ;  Meux*s  Exors. 
case,  2  De  G.M.  <kQ.  522) ;  or  their  admissions  at  a  board  meeting  of 
less  than  the  requisite  number  of  members  (Ridley  v.  Plymouth 
Banking  Co.,  2  Ex.  711),  are  not  so  receivable.  The  manager  of  a 
banking  company  may  make  admissions  against  the  bank  as  to  its 
practice  in  making  loans  to  customers  (Simmons  v.  Lond.  J.-S.Bunk,  62 
L.T.  427).  The  surveyor  of  a  corporation  who  has  the  supprintendence 
of  its  buildings  may  make  admissions  as  to  the  pulling  down  of  the 
buildings  (Peyton  v.  St.  Thomas's  Hospital,  4  Mann.  &  Ry.  G25  n.) ; 
bat  his  report  to  the  corporation  as  to  lands  about  to  be  purchased 
by  it  is  not  evidence,  either  of  the  truth  of  the  facts  stated,  or  to 
explain  the  resolutions  or  letters  of  the  corporation  (Cooper  v.  Metr. 
Bd.  of  W.,  cited  ante,  56) ;  nor,  is  a  report  as  to  its  property  furnished 
by  the  engineer  of  a  mining  company  and  read  out  at  a  general  meet- 
ing, evidence  against  the  company  in  action  for  rescission  of  contract 
to  take  shares  (Re  British  Burmah  Co.,  exp.  Vickers,  56  L.T.  815) ; 
nor,  in  an  action  against  a  Docks  Co.  for  loss  of  goods,  are  reports 
made  either  by  its  own  officials,  or  by  a  superintendent  of  police  to 
the  docks  police,  admissible  against  the  Co.  (Lamson  v.  London  Docks, 
17  T.L.R.  663).  The  admissions  of  a  waywarden  that  a  certain  road 
is  a  highway,  and  that  the  parish  is  liable  to  repair  it,  are  evidence 
against  a  highway  board  (Loughboro'  Board  v.  Curzon,  55  L.T.  50). 
A  ^ationmaster  may  make  admissions  against  a  railway  company  as 
to  property  lost  at  his  station  when  subsequently,  in  the  course  of 
his  duty,  giving  information  to  the  police  as  to  such  loss  (Kirstall  v. 
Fnmess  Ry.,  L.R.  9  Q.B.  468).  So  where,  in  reply  to  a  complaint 
by  the  plaintiff,  the  agent  of  a  second  railway  line,  over  which  by 
arrangement  with  the  defendant  company  the  goods  had  to  pass, 
wrote  to  the  plaintiff  stating  that  the  defendant's  traffic  manager  had 
written  to  him  (the  agent)  making  certain  statements  about  the  delay, 
the  letter  of  this  agent  was  read  against  the  defendant  company  as 
AH  admission,  and  also  as  primary  evidence  of  the  traffic  manager's 
letter  (Ruddy  v.  Midland  G.W.Ry.,  8  L.R.I.  224,  237) ;  and  the 
admiBsions  of  a  coachman  as  to  the  loss  of  a  parcel  entrusted  to  him 
have  been  received  against  the  coach  proprietor  (Mayhew  v.  Nelson, 
GC.ikP.  58;   see  also  Stiles  v.  Cardiff  S.N.Co.,  83  L.J.Q.B.  310; 
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and  for  similar  American  decisions,  Whart.  s.  1182).  Admissions, 
however,  made  by  a  night-inspector  as  to  property  lost  when  in  his 
charge  have  been  rejected,  though  made  in  answer  to  inquiries  by 
the  owner  (G.W.Ry.  v.  Willis,  18  C.B.N.S.  748;  sed  qu.);  as  also 
those  by  a  railway  servant  in  charge  of  cattle,  as  to  the  trains  by 
which  they  would  be  forwarded  (Tobin  v.  L.&N.W.Ry.,  1895, 2  I.R. 
22,  32) 

On  the  other  hand,  the  secretary  of  a  company  cannot,  unless 
acting  under  the  express  orders  of  the  directors,  make  admissions 
against  the  company,  even  as  to  the  receipt  of  a  letter  (Bruff  v.  G.N. 
Ry.,  1  F.  &  F.  344 ;  Burnside  v,  Dayrell,  3  Ex.  224  ;  and  see  ant^,, 
83).  So,  in  an  action  against  a  company  for  injury  by  a  dog, 
admissions  as  to  its  ferocious  character  made  by  servants  of  the  com- 
pany who  had  known  the  dog,  are  not  receivable  against  the 
company,  though  cUiter  if  made  by  the  manager  of  the  business  at 
the  place,  or  by  the  person  who  had  charge  of  the  yard  or  even  of 
the  dog  (Stiles  v.  Cardiff  S.N.Oo.,  sup. ;  ep.  Agassiz  v.  L.T.Co.,  ante, 
56-7). 

Contractor  and  Workman. — In  an  action  against  a  contractor  for 
injury  sustained  by  his  workman  through  the  fall  of  a  bucket,  an 
admission  by  a  fellow  workman  immediately  after  the  accident  and 
in  a^QRwer  to  a  question  by  the  former  as  to  why  he  had  not  hooked 
the  bucket  securely,  that  ''we  were  in  a  hurry,"  is  not  evidence 
against  the  contractor  (Johnson  v,  Lindsay,  53  J.P.  599). 

Trader  and  Shopman. — The  admi&sions  of  a  shopman  are  evidence 
against  his  master  as  to  matters  within  the  ordinary  course  of 
business  {e.g.,  the  receipt  of  shop  goods),  but  not  as  to  a  transaction 
outside  the  usual  business  (Garth  v.  Howard,  8  Bing.  451,  where 
the  admission  of  a  pawnbroker's  assistant  as  to  a  loan  made  on 
special  terms  was  rejected ;  and  see  Schumack  v.  Lock,  10  Moo.  C.P. 
39 ;  and  inf.,  Clifford  v.  Burton,  1  Bing.  199,  and  Meredith  v.  Footner, 
1 1  M.  &  W.  202).  So,  on  a  charge  against  a  publican  of  selling  liquor 
to  a  drunken  person,  admissions  as  to  supplying  the  liquor  made 
by  the  publican's  assistant  when  testifying  at  an  inquest,  were 
rejected  (Dwyer  v.  Larkin,  39  Ir.  L.T.  Rep.  40). 

Landlord  and  Agent. — ^The  admissions  of  a  land-agent  or  rent- 
collector,  though  evidence  to  prove  the  receipt  of  rent,  are  not 
receivable  as  to  his  landlord's  title  (Ley  v.  Peter,  3  H.  &  N.  101), 
nor  as  to  the  ownership  of  a  disputed  fence  (Henniker  v.  Howard,  90 
L.T.  1 57).  Books  kept  by  a  mutual  agent  of  landlord  and  tenants  are, 
however,  admissible  against  both  (Weller  v.  Stone,  54  L.J.  Ch.  497). 

Consignor  and  Consignee. — The  admissions  of  a  consignor,  suing  a 
shipowner  for  negligence  in  the  carriage  of  goods,  are  aidmissible  to 
affect  a  consignee  substantially  interested  in  the  result  (Bauerman  v. 
Radenius, 7T.R.  663).  And  quare  whether,  when  goods  are  consigned 
by  a  manufacturer  to  an  agent  in  England  for  shipment  and  sale  in 
a  distant  country^  it  may  not  be  taken  as  an  implied  term  of  the 
agreement  by  the  consignor,  that  the  account  sales  rendered  by  the 
agent's  foreign  correspondent  shall  be  good  primd  facie  evidence  of 
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the  amount  realised  by  the  sale  (Smith  r.  Blakoy,  L.R.  2  Q.B.  326  ; 
cp,  arUe^  5). 

Hnsbuid  and  Wife. — A  wife,  merely  as  such,  cannot  affect  her 
husband  by  her  admissions ;  though  he  may,  of  course,  constitute  her 
his  agent  for  that  purpose  either  expressly  or  impliedly.  Thus,  where 
a  husband  allowed  his  wife  to  conduct  the  business  of  his  shop  in  his 
ab^nce,  her  admissions  in  the  ordinary  course  of  such  business — e.g,, 
as  to  the  receipt  of  shop  goods,  or  offering  to  pay  for  them — are 
evidence  against  him ;  though  not  her  admissions  outside  the  scope 
of  such  business — e.g.,  the  amount  of  the  shop  rent,  or  the  other  terms 
of  the  tenancy  (Clifford  v.  Burton,  sup.  ;  Meredith  v.  Footner,  sup,). 
So,  where  the  business  is  such  as  is  usually  transacted  by  women,  a 
wife's  admission  will  be  received  against  her  husband — e.g.,  an  admis- 
sion that  she  had  agreed  to  pay  4s.  a  week  for  the  nursing  of  her 
child  [Anon.,  1  Stra.  527  ;  and  see,  generally,  Tay.  ss.  766-771 ;  Ros. 
N.P.  71-2;  Whart.  ss.  1214-1220].  On  the  other  hand,  a  wife's 
admission  has  been  rejected  to  prove  a  slander  by  her  husband  (Tait 
V.  Beggi«,  1905, 2  I.  R.  525). 

Client,  Solicitor,  Oounsel,  and  Witnesses. — In  civil  cases  a  solicitor 
has  implied  authority  to  make  admissions  against  his  client  during 
the  actual  progress  of  litigation,  either  for  the  purpose  of  dispensing 
with  proof  at  the  trial,  when  they  are  generally  conclusive  {antey  10); 
or  incidentally  as  to  any  of  the  facts  of  the  case,  when  they  are  primd 
facie  evidence  merely.  Such  admissions  may  be  made  in  court  or 
chambers,  or  by  documents  or  correspondence  connected  with  the 
proceedings.  Thus,  an  undertaking  signed  by  their  solicitor  to  appear 
for  A.  and  B.  ''  as  joint-owners  of  the  sloop  in  question,"  is  evidence 
of  such  joint-ownership  (Marshall  v.  Cliff,  4  Camp.  133 ;  Wagstaff  v. 
Wilson,  4  B.  &  Ad.  339)  ;  so,  a  notice,  served  by  the  defendant's 
solicitor,  to  produce  *^  all  documents  relatincr  to  the  bill  accepted  by 
the  said  defendant "  is  primd  facie  evidence  of  the  acceptance  (Holt 
V.  Squire,  Ky .&  M.  282).  Moreover,  the  solicitor  has  implied  authority 
after,  but  not  before,  the  issue  of  the  writ,  to  compromise  a  claim  on 
behalf  of  his  client  (Macaulay  v.  Polley,  1 897,  2  Q.B.  1 22,  C. A.).  Ah 
to  statements  by  solicitors  in  judicial  proceedings,  see  inf.  Hallur 
V.  Worman,  3  L.T.N.S.  741.  But  admissions  made  by  a  party's 
solicitor  before  litigation  has  commenced  (Wagstaffr.  Wilsoo,  4  B& 
Ad.  339  ;  Ley  v.  Peter,  3  H.  <k  N.  101,  111)  ;  or  during  litigation,  but 
in  Tnere  conversation  (Fetch  v.  Lyon,  9  Q.B.  147  ;  Watson  v.  King,  3 
C.B.  608)  ;  or  to  a  third  person  and  not  to  the  opposite  party  (Wilson 
V.  Turner,  1  Taunt.  398)  are  not  evidence  against  their  clients.  So, 
although  a  solicitor's  admission  on  the  trial  of  an  action  is  evidence 
against  his  client  on  a  new  trial  of  the  samo  action  (Elton  v.  Larkins, 
5  C.  &  P.  385  ;  Doe  v.  Bird,  7  id.  6),  yet  it  seems  an  admission  by  him 
made  in  one  action  cannot  be  used  against  the  client  in  another,  being 
regarded  as  a  mere  waiver  of  proof  (Blackstone  v.  Wilson,  26  L.J.  £x. 
229 ;  Doe  r.  Ross,  7  M.  &  W.  102,  122  ;  ante,  10).  So  admissions  by 
a  solicitor  in  fraud  of  his  client  are  not  evidence  against  the  latter 
(Williams  v.  Preston,  20  Ch.  D.  672). 


230  THE  LAW  OF  EVIDENCE.  [book  li. 

The  solicitor  on  the  record  will,  except  in  the  case  of  death  or 
discharge,  remain  the  solicitor  until  the  final  conclusion  of  the  cause 
or  matter,  whether  in  the  High  Court  or  Court  of  Appeal  (O.  7,  r.3; 
Callow  V,  Young,  55  L.T.  543;  De  la  Pole  v.  Dick,  29  Ch.  D.  351  ;  R.r. 
Oxfordshire,  1893,2Q.B.  149).  When  a  solicitor  is  already  constituted 
in  the  cause,  admissions  made  by  his  managing  clerk  or  agent  are  in 
general  receivable  as  his  own,  not  only  against  the  client  (Taylor  r. 
Willans,  2  B.  &  Ad.  845,  cited  ante,  138 ;  Tay.  782),  but  against  the 
solicitor  in  favour  of  the  client  (Ashford  v.  Price,  3  Stark.  185).  This 
rule,  however,  is  not  invariable,  since  the  client,  being  entitled  to 
the  skill  and  judgment  of  his  solicitor  in  the  conduct  of  his  business^ 
is  not  bound  to  be  satisfied  with  those  of  a  clerk.  Thus,  though  the 
client  or  solicitor  has  authority  to  withdraw  or  postpone  a  sherifTs 
sale  under  8ijl-/a,  this  does  not  extend  to  a  managing  clerk  left  in 
charge  in  the  absence  of  the  solicitor  (Whyte  v.  Nutting,  1897,  2  I.R. 
241).  As  to  compromises  by  a  solicitor  see  Ee  Newen,  1903,  1  Ch. 
812 ;  Ee  Roberts,  1905,  1  Ch.  704). 

In  criminal  cases,  as  we  have  seen,  admissions  for  the  purpose  of 
dispensing  with  proof  are  not  generally  receivable  (ante,  11)  ;  nor  has 
a  solicitor  implied  authority,  as  in  civil  cases,  to  afiect  his  client  by 
admissions  of  fact  incidentally  made.  In  order  to  make  a  paity 
responsible  for  his  solicitor's  letters  they  must  be  shown  to  have  been 
written  in  pursuance  of  specific  instructions  from  the  client,  and  not 
merely  in  consequence  of  interviews  with,  or  of  general  instructions 
from,  him  (ante,  81-2). 

Counsel, — Admissions  by  counsel  stand  upon  a  narrower  footing, 
for  while  the  attorney  represents  the  client  throughout  the  cause,  the 
former  represents  him  only  upon  the  particular  occasion  for  which  he 
is  briefed  [Richardson  v.  Peto,  1  M.  &  G.  896  ;  R.  v,  Greenwich,  15 
Q.B.D.  54 ;  Ros.  N.P.  284 ;  Tay.s.  784].  Subject  to  this,  such  admissions 
are,  in  civil  cases,  conclusive  if  made  for  the  purpose  of  dispensing 
with  proof  at  the  trial  (Urquhart  v.  Butterfield,37  Ch.  D.  357 ;  Harvey 
V.  Croydon  Union,  2G  Ch.  D.  249),  but  are  othewise  merely  primd  facie 
evidence  against  the  client.  Thus,  a  special  case  signed  by  counsel 
on  both  sides  is  evidence  of  the  facts  stated  on  a  new  trial  (Van 
Wart  r.  Wolley,  Ry.  &  M.  4)  ;  and  indorsements  on  their  own  briefs 
by  two  opposite  counsel  are  a  sufficient  ^'  submission  "  under  the 
Arbitration  Act,  1889  (Aitkenr?.  Batchelor,  68  L.T.  530)  ;  so,  state- 
ments made  for  the  purpose  of  influencing  a  judge's  decision  in 
chambers,  whether  made  by  counsel,  solicitor,  or  the  latter  s  clerk, 
are  evidence  against  the  client  on  the  trial  of  the  action  (Haller  r. 
Worman,  2  F.  &  F.  1G5  ;  affirmed,  3  L.T.N.S.  741)  ;  and  where  a  case 
is  so  conducted  by  counsel  as  to  lead  to  the  inference  that  a  certain 
fact  is  admitted  by  him,  the  Court  or  jury  may  treat  it  as  proved 
(Stracy  v.  Blake,  1  M.  &  W.  168  ;  Doe  v.  Roe,  1  E.  &  B.  279),  not  only 
tor  the  particular  issue,  but  for  all  purposes,  and  for  the  whole  case 
(Bolton  V.  Sherman,  2  M. &  W. 403).  So,  where  counsel,  in  his  opening, 
states,  though  he  does  not  subsequently  prove,  his  client  to  be  in 
possession  of  a  given  document,  this  will,  after  notice  to  produce, 
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admit  secondary  evidence  thereof  from  his  adversary  (Duncombe  v. 
Daniell,  8  C.  <k  P.  222  ;  approved  in  Haller  v.  Worman,  step, ;  corUra, 
Machell  v,  Ellis,  1  C.  &  K.  682,  in  which  Pollock,  C.B.,  declined  to  take 
the  facts  from  the  opening  of  counsel).  Whether  admissions  made 
by  counsel  in  his  address  to  the  jury  in  the  presence  of,  and  not 
dissented  from,  by  his  client,  are  evidence  against  the  latter  on  a  new 
trial  of  the  same  action,  seems  doubtful ;  in  Colledge  v,  Horn,  3  Bing. 
119,  Burrough,  J.,  considered  they  were,  but  the  rest  of  the  Court 
declined  to  express  an  opinion ;  see  R.  v.  Coyle,  7  Cox,  74 ;  Doe  v.  Boss, 
7  M.  <&s  W.  102  ;  Haller  t?.  Worman,  sup, ;  Tay.  s.  784;  and  Statements 
in  a  Party's  Presence,  post,  236.  On  the  other  hand,  admissions 
made  by  counsel  out  of  court  in  conversation  with  the  solicitor  for  the 
opposite  side  are  not  evidence  against  his  client  (Richardson  v,  Peto, 
1  M.  (b  G.  896).  The  general  authority  of  counsel  in  civil  cases 
embraces  the  complete  control  of  the  suit  and  the  ftiode  of  conducting 
it — e.g.,  withdrawing  the  record  or  a  juror,  calling  no  witnesses, 
assenting  to  a  verdict  (Matthews  v.  Mun8ter,20  Q.B.L>.  141),  agreeing 
not  to  appeal  (^c  West  Devon  Mine,  38  Ch.  D.  51),  or  compromising 
any  matter  in  dispute  (Ellender  v.  Wood,  32  S.J.  628  ;  Alliance 
Syndicate «?.  Mclvor,  7  T.L.R*.  599;  Kempshall v.  Holland,  14  R.  336). 
As  to  avoidance  of  such  compromise  for  mistake,  surprise,  injustice, 
&c,,  see  Harvey  r.  Croydon  Union,  26  Ch.  D.  249  ;  Lewis  v,  Lewis,  45 
Ch.  D.  281 ;  Nealer.  Gordon  Lennox,  1902,  A.C.  465. 

Pleadings,  although  admissible  in  other  actions,  to  show  the 
institution  of  the  suit  and  the  nature  of  the  case  put  forward,  are 
regarded  merely  as  the  suggestions  of  counsel,  and  are  not  receivable 
against  a  party  as  admissions  (Boileau  v.  Rutlin,  2  £x.  665  ;  Tay.  ss. 
821-823,  1753)  ;  unless  sworn,  signed,  or  otherwise  adopted  by  the 
party  himself  (Tay.  s.  1753 ;  Marianski  v.  Cairns,  1  Macq.  H.L.  212  ; 
R.  V,  Walker,  1  Cox,  99 ;  R.  v,  Simmonds,  4  Cox,  277).  And,  par- 
ticulars can  only  be  taken  as  admissions  in  respect  of  the  issues  on 
which  they  are  delivered  (Miller  v.  Johnson,  2  Esp.  602  ;  Burkitt  v, 
Blanshard,  3  Ex.  89 ;  Ros.  N.P.  89). 

Affiitavits  and  Depositions  of  Witnesses, — So,  generally,  the  deposi- 
tions, or  vivd  voce  testimony,  of  a  party's  witnesses  are  not  receivable 
against  such  party  in  subsequent  proceedings  as  admissions.  But 
affidavits  or  documents  which  a  party  has  expressly  caused  to  he  made 
or  knovyingly  used  as  true,  in  a  judicial  proceeding,  for  the  purpose 
of  proving  a  particular  fact,  are  evidence  against  him  in  subsequent 
proceedings  to  prove  the  same  fact,  even  on  behalf  of  strangers ;  and 
it  is  immaterial,  in  such  a  case,  whether  the  documents  are  originals 
or  copies  (Evans  v.  Merthyr  Tydfil  Council,  1899, 1  Ch.  241 ;  Brickell 
r.  Hulse,  7  A.  &  E.  454  ;  Gardner  v.  Moult,  10  A.  &  E.  4()4;  Boileau 
r.  Rutlin,  2  Ex.  665  ;  Richards  v,  Morgan,  4  B.  &  S.  i\A\  ;  Pritchard  v, 
Bagshaw,  11  C.B.  459;  Simmons  v,  Lond.  J.-S.  Bank,  i:^2  L.T.  427  ; 
White  r.  Dowling,  8  Ir.  L.R.  128  ;  and  sqq  post,  236,  239-40). 

Shipowner  and  Ship*8  Oi&cers. — The  captain  of  a  ship  may  make 
admissions  against  the  owners  either  in  the  official  or  ship's  logs ;  in 
the  protest  (Pritch.  Adm.  Dig.  438) ;  or  in  letters  to,  or  conversa- 
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tioDs  with;  third  persons.  Thus,  a  statement  by  the  captain  of  one 
vessel  to  the  captain  of  another  with  which  she  had  been  in  collision, 
that  '^  it  was  a  bad  job,  but  could  not  be  helped,  as  the  mate  was  too 
close  to  the  other  vessel  before  he  could  see  her,*'  is  evidence  against 
the  owners,  although  the  captain  was  not  on  deck  at  the  time,  and 
only  spoke  from  hearsay  (The  Actaenn,  1  Spinks,  E.  &  A.  176).  In 
The  Solway,  10  P.D.  187,  Hannen,  J.,  even  admitted  a  letter  from  the 
captain  to  the  owners,  containing  an  account  of  a  collision,  on  the 
ground  that  it  was  part  of  his  duty  to  report  to  them  all  the  circum- 
stances of  the  voyage,  though  opinions  expressed  in  the  letter  were 
rejected;  see,  however,  as  to  reports  from  agent  to  principal, 
ante,  227. 

The  officers  and  crew  cannot  make  admissions  against  the  owners 
except  in  the  official,  ship's,  or  engineer's  log  (The  Solway,  sup. ; 
The  Earl  of  Dumfries,  10  P.D.  81) ;  nor  can  thepilot  (The  Schwalbe, 
and  The  Mellona,  cited  ante,  57 ;  The  Lord  Seaton^  9  Jur.  608). 
Entries  in  the  log,  or  protests,  however,  are  only  evidence  against, 
and  not  in  favour  of,  the  owner  (The  Earl  of  Dumfries,  sup. ;  The 
Sociedade,  1  W.  Rob.  308,  811 ;  Marsden  on  Collisions,  5th  ed.,  288 ; 
2X>8t,  Public  Registers). 

So,  depositions  on  oath  before  the  Receiver  of  Wrecks  under  the 
Merchant  Shipping  Act,  1854,  s.  448  (repealed  by  the  M.  8.  Act, 
1876,  s.  45),  made  by  the  captain  and  crew,  have  been  rejected  as 
evidence  either  for  or  against  the  owners,  whether  the  deponents 
were  living  or  deceased  at  the  time  of  the  trial,  and  although  such 
depositions  were,  by  s.  449  of  the  former  Act,  expressly  made 
evidence  of  the  truth  of  the  matters  stated  (The  Little  Lizzie,  L.R. 
8  A.  <&  E.  56,  on  the  ground  that  the  depositions  were  not  subject  to 
cross-examination  ;  The  Solway,  stip. ;  The  Henry  Coxon,  8  P.D. 
156  ;  and  see  Nothard  v.  Pepper,  17  C.B.N.S.  89.) 

Beferrer  and  Beferee. — When  one  party  refers  to  another  for 
information  or  an  opinion  on  a  given  subject,  the  information  or 
opinion  so  given  is  receivable  against  the  referrer  as  an  admission 
[Tay.  ss.  760-765 ;  Ros.  N.P.  69  ;  Steph.  art.  19  ;  Whart.  ss.  1190, 
il91].  And  it  will  be  conclusive  where  there  has  been  an  agree- 
ment to  refer,  or  where  the  position  of  the  party  tendering  it  has 
been  altered  thereby. 

It  is  immateiial  whether  the  disputed  matter  be  one  of  law  or 
fact ;  whether  the  referee  has,  or  has  not,  any  peculiar  knowledge 
on  the  subject ;  or  whether  the  reference  is  ma<1e  expressly,  or  by 
conduct  evincing  an  intention  tx)  rely  on  the  statement  as  correct 
(Tay.  ss.  761-763). 

Thus,  in  an  action  against  executors,  the  defendants  having 
written  to  the  plaintiff  that  if  she  wished  for  further  information  as 
to  the  assets,  it  could  be  obtained  from  a  certain  merchant  —  the 
replies  of  the  merchant  were  held  receivable  against  the  executors 
(Williams  v.  Innes,  1  Camp.  864).  In  an  action  for  goods  sold  and 
delivered,  a  statement  by  the  defendant  that  he  would  pay  for  them 
if  the  plaintiff's  carman  would  say  he  had  delivered  them,  and  the 
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answer  of  the  carman  asserting  the  delivery,  are  evidence  of  that 
fact  against  the  defendant  (Daniell  v,  Pitt,  1  Camp.  866  n.).  And 
where  A.  agrees  to  admit  a  claim  provided  B.  will  make  an  affidavit 
in  support  of  it,  B.'s  affidavit  is  evidence  against  A.  (Lloyd  v,  Willan, 
1  Esp.  178).  The  question  being  whether  a  horse  in  the  defendant's 
possession  was  identical  with  one  lost  by  the  plaintiff,  and  the  latter 
having  stated  that  if  the  former  would  swear  the  horse  was  his  own 
he  might  keep  it,  the  defendant's  statement  on  oath  that  the  horse 
was  his  was  received  as  evidence^  though  not  conclusive,  against  the 
plaintiff  (Garnet  v.  Ball,  3  Stark.  160  ;  Sybray  v.  White,  1  M.  &  W. 
435).  So,  A.  and  B.  having  agreed  to  abide  by  the  decision  of  a 
barrister  on  a  disputed  question  of  title,  the  opinion  so  given  is 
evidence  against  both,  although  it  might  be  invalid  as  an  award 
(Downs  V.  Cooper,  2  Q.B.  256  ;  Price  v.  Hollis,  1  M.  &  S.  105  ;  Sybray 
V,  White,  sup.).  And  if  a  party  in  his  examination  refers  to  the 
testimony  of  another  witness  taken  in  his  hearing,  such  testimony 
becomes  evidence  against  him  of  the  truth  of  the  statements,  or  as 
explanatory  of  his  own  testimony,  according  to  the  manner  in  which 
the  reference  is  made  (3  Russ.  Cr.,  6th  ed.,  525,  noie(e)).  The  same  rule, 
perhaps,  applies  to  criminal  cases.  Thus,  where  the  accused  told  a 
constable  that  his  wife  would  make  out  a  list  of  certain  property,  a  list 
afterwards  made  out  by  her  was  held  evidence  against  her  husband 
(R,  V.  Mallory,  cited  post,  239 ;  here,  however,  the  list  was  handed 
to  the  constable  in  the  husband's  pi'eseoce,  and  Coleridge,  C.  J.,  ex- 
pressly refrained  from  giving  an  opinion  upon  the  question,  had  the 
prisoner  been  absent). 

(E)  MISCELLANEOUS  CASES.  Bankrupt  and  Creditors.— The 
admissions  of  a  debtor  made  before  his  bankruptcy  are  receivable  to 
prove  the  petitioning  creditor's  debt  (Coole  v.  Braham,  3  £x.  185 ; 
ep.  anis,  197-8) ;  and  his  recitals  in  a  deed  are  evidence  against  the 
^ustee  in  bankruptcy  when  the  latter  resists  the  deed  on  grounds 
open  to  the  bankrupt  himself,  for  there  he  is  identified  in  interests 
with  him,  but  not  when  he  resists  on  grounds  that  the  bankrupt 
could  not  set  up  {Be  Holland.  Gregg  v.  Holland,  1902,  2  Ch.  360, 
379-80).  Admissions  made  after  bankruptcy,  however,  are  not 
evidence  against  either  the  trustee  or  the  creditors,  because  of  the 
danger  of  fraud  (Tay.  s.  759 ;  Exp.  Edwards,  re  Tollemache,  14  Q.B.D. 
415 ;  Exp.  Revell,  re  Tollemache,  13  Q.  B.  D.  720).  So,  his  answers 
on  public  examination  are  inadmissible  even  in  subsequent  stages  of 
the  same  bankruptcy,  against  all  parties  other  than  himself  {Be 
Briinner,  19  Q.B.D.  572);  and  even  against  himself  when  sued  or  suing 
in  a  representative  capacity  (NeVs  Trustee  v.  Hunting,  1897,  2  Q.B. 
19).  The  depositions  of  a  bankrupt,  however,  taken  upon  a  private 
examination  and  relating  to  property  claimed  by  a  third  person,  were 
received  against  the  latter  after  notice  both  of  the  examination  and 
of  the  intention  to  use  such  depositions  against  him  had  been  given 
{Re  Gravacan,  1894,  1  I.  R.  183,  distinguishing  Be  Briinner,  atip.). 
Depositions  under  the  Companies  Act,  1862,  s.  115,  are  receivable  as 
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admissioDS  against  the  deponent,  but  not  against  others  {Re  Norwich 
Equitable  Co.,  27  Ch.  D.  515);  and  in  Winding-tip  proceedings,  the 
verified  notes  of  the  depositions  of  officers  of  a  company  taken  on 
their  public  examination  under  the  Winding-up  Act,  1800,  s.  8,  are 
admissible,  on  a  misfeasance  summons,  against  any  respondent  thereto 
who  was,  or  might  have  been,  present  at  such  examination,  provided 
due  notice  has  been  given  of  the  parts  of  the  examination  intended 
to  be  used  against  him,  and  that  the  deponent  is  produced  for  cross- 
examination  {Re  London  k  General  Bank,13  B.  137  ;  post^  chap.  xl.). 

As  to  depositions  by  deceased  witnesses,  in  bankruptcy^  see  poaty 
chap.  xl. 

Sheriff,  XJndersheriff,  and  Bailiff. — The  admissions  of  an  under- 
sheriff  in  his  official  capacity  are  evidence  against  the  sheriff;  and 
the  relationship  between  them  being  that  of  principal  and  deputy 
(or  ^i^o^'-principal),  and  not  principal  and  agent,  it  is  immaterial  to 
inquire  into  the  scope  of  the  deputy's  authority,  for  no  action  lies 
against  him  (Snowball  v,  Goodricke,  4  B.  db  Ad.  541 ;  Jacobs  v, 
Humphrey,  2  C.  <L  M.  413  ;  Scott  v.  Marshall,  2  Cr.  k  J.  238  ;  Scarfe 
V.  Hallifax,  7  M.  &  W.  288).  The  hailiffy  however,  not  being  the 
general  officer  of  the  sheriff,  it  is  necessary  to  show  his  agency  in  the 
particular  instance,  when  his  admissions  w^ill  be  receivable  against 
the  latter  in  the  ordinary  way  (North  v.  Miles,  1  Camp.  389 ;  Bowsher 
V.  Galley,  id,  391  n. ;  Ros.  N.P.  1175). 

In  actions  by  execution  creditors  against  sheriffs  for  not  executing 
process  against  debtors,  the  debtor's  admissions  of  the  debt  are 
evidence  against  the  sheriff  in  the  same  way  as  they  are  receivable 
to  prove  the  petitioning  creditor's  debt  in  bankruptcy  (Coole  r. 
Braham,  cited  ante,  221 ). 

Bill  of  Sale  holder  and  Execntion  Creditor. — In  interpleader  issues, 
the  creditor  being  considered  to  claim  through  the  debtor,  the  latter*s 
admissions  are  receivable  against  the  creditor,  provided  they  qualify 
or  affect  the  debtor's  title  to  the  goods,  otherwise  not  {id, ;  Willies 
V.  Farley,  3  C.  &  P.  395). 

Arbitrator  and  Parties. — The  admission*',  of  an  arbitrator  as  to  his 
own  misconduct  in  a  reference  are  not  receivable  against  a  party  to 
the  proceedings  unless  made  in  the  latter's  presence  (Re  Whiteley, 
1891, 1  Ch.  558). 
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CHAPTER  XX. 

STATEMENTS  IN  THE  PRESENCE  AND  DOCUMENTS  IN 
THE  POSSESSION  OF  A  PARTY. 

Statements  made  in  the  presence  and  hearing  of  a  party,  and 
docnments  in  his  possession,  or  to  which  he  has  access,  are 
evidence  against  him  of  the  truth  of  the  matters  stated,  if  by 
his  conduct  or  silence  he  has  acquiesced  in  their  contents. 

[Tay.  88.  809-816;  Best,  ss.  574,  575;  Ros.  N.  P.  04-65;  Ros. 
Cr.  Ev.  48  ;  3  Russ.  Cr.,  6th  ed.,  485-489 ;  Staph,  art.  8.] 

Principle. — The  mere  fact  that  statements  have  been  made  in  a 
party's  presence,  or  documents  found  in  his  possession,  though  it  may 
render  them  admissible  against  him  as  original  evidence — e.g.,  as 
showing  knowledge  or  complicity — will  afford  no  proof  per  se  of  the 
truth  of  their  contents ;  the  ground  of  reception  for  the  latter  purpose 
ia  that  the  party  has,  by  his  conduct  or  silence,  admitted  the  accuracy 
of  the  assertions  made  (R.  v.  Smith,  18  Cox,  470  ;  R.  v.  Mitchell,  17 
Cox,  508,  508 ;  Devonshire  v.  Neill,  2  L.R.I.  132, 158).  And  a  party 
may,  on  similar  grounds,  be  affected  by  the  acquiescence  of  his  agents 
or  others  for  whose  admissions  he  is  responsible  (Hallerr.  Worman, 
3  L.T.N.S.  741 ;  Worth  v.  Brown,  ante^  80). 

STATEMENTS. — When  statements  made  in  a  party's  presence  have 
been  replied  to,  they  will  be  evidence  against  him  of  the  facts  stated 
to  the  extent  that  his  answer  directly  or  indirectly  ndmits  their  truth 
(Child  V.  Grace,  2  C.&P.  193  ;  Jones  v.  Morrell,  1  C.&K.  266  ;  R.  v. 
John,  7  C.&P.  324 ;  Tay.  s.  815);  while  his  denial,  or  conduct  amount- 
ing thereto,  will  render  them  inadmissible  (R.  v.  Smith,  sup. ;  R.  v. 
Bexley,  70  J.P.  Rep.  263,  264';  Rr.  Welsh,  8F.&F.  275). 

So,  a  party's  silence  will  render  statements  made  in  his  presence  (or 
hearing  only,  Neile  v.  Jackie,  2  C.&K.  709)  evidence  against  him  of 
their  truth,  when  he  is  reasonably  called  on  to  reply  to  such  statements 
(Wiedemann  v.  Walpole,  1891,  2  Q.B.  534,  539,  C.A.  ;  Richards  v. 
OelIatly,L.R.  7  O.P.  127, 131).  Andeven  where  the  matterisnot  within 
his  knowledge  (Hayslepr.Gymer,  cited  ante,  58;  Price  v.  Burva,  6  W.R. 
40;  R.  V.  Cox.l  F.&F.  90;  R.v.  Mallory,  15  Cox,  458), or  the  statements 
are  not  directly  addressed  to  him  (R.  v.  Cox,  sup. ;  R.  v,  Mallory,  S7ip.), 
the  evidence  is  strictly  admissible,  although  its  weight  may  be  slight. 
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But  when  the  circumstances  are  such  that  a  reply  cannot  properly 
be  expected,  the  party's  silence  will  afford  no  inference  of  assent. 
Thus,  the  officious  observations  of  a  mere  stranger  may  often  best  be 
rebuked  in  this  manner  (Child  v.  Grace,  2  C.  &P.  1 93 ;  Lucy  v.Mouflet, 
5  H.&N.  229 ;  Wiedemann  v,  Walpole,  sup,).  And  statements  addressed 
to  a  party  when  he  is  ignorant  of  the  language,  asleep,  intoxicated, 
deaf  (Wright  V.  Tatham,  5  C.&F.  pp.  701,722),  or  has  for  a  proper 
purpose  promised  to  keep  silent  (Slatteryt?.  People,  76  111.  217),  or 
is  attending  divine  service  (Johnson  v.  Trinity  Church,  11  Allen, 
113),  are  inadmissible.  So,  statements  made  in  a  party's  presence 
in  the  course  of  judicial  proceedings  are  not  generally  receivable 
against  him  merely  on  the  ground  that  he  did  not  deny  them,  for 
the  regularity  of  such  proceedings  prevents  the  free  interposition 
allowed  in  ordinary  conversation  (R.  v.  Turner,  1  Moo.  C.C.  347  ;  R. 
V.  Mitchell,  17  Cox,  503 ;  R.  v.  Kelly,  64  J.P.  84  ;  though  see  Colledge 
V,  Horn,  aniej  231).  Even  here,  however,  cases  may  occur  in  which 
the  refusal  of  a  party  to  repel  a  charge  made  in  a  court  of  justice 
(Simpson  v,  Robinson,  12  Q.B.  511),  or  to  cross-examine  or  contradict 
a  witness  (R.  v.  Coyle,  7  Cox,  74),  or  to  reply  to  an  affidavit  (Freeman 
V,  Cox,  8  Ch.  D.  148  ;  Hampden  v.  WaUis,  27  Ch.  D.  251 ;  HoUis  r. 
Burton,  1892,  3  Ch.  226),  may  afford  a  strong  presumption  that  the 
imputations  made  against  him  are  correct. 

DOCUMENTS. — Documents  in  a  party's  possession  which  he  has 
in  anyway  recognised,  adopted,  or  acted  upon,  are,  generally  speaking, 
evidence  against  him  of  the  truth  of  their  contents.  So,  as  we  have 
seen,  documents  which  a  party  has  caused  to  be  made  or  knmoingly 
used  06  Prue  in  a  judicial  proceeding  to  prove  a  particular  fact,  are 
admissible  against  him  in  subsequent  proceedings  to  prove  the  same 
fact  even  on  behalf  of  strangers  (ante,  231).  And  documents  furnished 
by  persons  specifically  referred  to  for  information  are  evidence  against 
the  referrer  (R.  v.Mallory,  13Q.B.D.23;  ante,  232-3);  though  a  mere 
general  reference  will  not  have  this  effect  (Yacher  r.  Cocks,  ante,  71  ; 
Cottle  V,  Champion,  inf.  239  ;  and  cp.  R.  v.  Cooper,  ante,  1G2).  As  to 
possession  of  documents  to  show  knowledge,  see  ante,  127-8,  and 
complicity,  ante^  11,  121. 

The  mere  failure  to  ansu^er  a  letter  or  object  to  an  account,  however, 
will  not  necessarily  imply  an  admission  of  its  contents.  '^  What  is 
said  to  a  man's  face  he  is  in  some  degree  called  on  to  contradict,  if  he 
does  not  acquiesce  in  it ;  but  it  is  too  much  to  say  that  a  man  by 
omitting  to  answer  a  letter  admits  the  truth  of  the  statements  it 
contains''  (Fairlie  v.  Denton,  3  C.<feP.  103,  per  Lord  Tenterden) ;  or 
^'that  every  paper  a  man  holds  purporting  to  charge  him  with  a 
debt  or  liability  is  evidence  against  him"  (Doe  v.  Frankis,  11  A. 4:  E. 
702,  795, />er  Lord  Denman ;  and  see  Richaitls  v.  Gellatly,  L.R.  7  CP. 
127,  131 ;  and  Wiedemann  f.  Walpole,  sup,).  But  it  is  otherwise  if 
the  letter  is  sent  under  circumstances  which  entitle  th^ writer  to  an 
answer  (Edwards  t7.Towels,  5  M.  &  G.  624;  Richardson  v.Dunn,  2  Q.B. 
218  ;  Gaskill  v.  Skene,  14  Q.B.  664  ;  Lucy  v.  Mouflet,  5  H.  &  N.  229) ; 
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or  where  it  is  the  ordinary  practice  of  people  to  reply  (Wiedemann  v. 
"Walpole,  sup.  J  per  Lord  Esher).  So,  in  the  case  of  merchant's  accounts, 
a  presumption  of  correctness  will  generally  arise  unless  objection  be 
made  within  a  reasonable  time  ;  and  objection  to  one  item  only  may 
imply  assent  to  the  others  {id. ;  Tay.  s.  810). 

Access  to  Documents,  if  coupled  with  due  opportunity  of  testing 
their  accuracy,  may  also,  by  itiising  a  presumption  of  knowledge  and 
non-objection,  sometimes  affect  a  party  with  an  implied  admission 
of  their  correctness  (Tay.  s.  812).  Thus,  the  rules  of  a  club  or  the 
proceedings  of  a  society,  recorded  by  the  proper  officer  and  accessible 
to  the  members  (Raggett  v.  Musgrave,  2  C.  <k  P.  556  ;  Alderson  v.  Clay, 
1  Stark.  405  ;  A^shpitel  v.  Sercombe,  5  Ex.  147) ;  or  an  account-book 
kept  openly  in  a  club-room  (Wiltzie  v.  Adamson,  1  Phil.  <k  Arn.,  Ev. 
10th  ed.,  839)  ;  as  well  as  vestry-books  (Cooper  v.  Law,  28  L.J.C.P. 
282),  have  been  received  against  the  members.  So,  accounts  kept 
between  master  and  servant,  or  trader  and  shopman,  have,  under 
special  circumstances  and  on  grounds  of  necessity  and  convenience, 
b^en  similarly  admitted  (Symonds  v.  Gaslight  Co.,  11  Beav.  238 ; 
Tay.  s.  812:0.  33,  r.  8). 

Partnership  Books,  being  accessible  to  all  the  partners,  and  kept 
more  or  less  under  their  individual  supervision,  may  also  generally  be 
received  sApriind  facie  evidencetnfer  sc  (Gething  v.  Keighley,  9Ch.  D. 
547, 551 ;  Lindley,  Partnership,7th  ed.,  566);  unless  the  entries  can  in 
fact  be  proved  to  have  been  made  fraudulently  (Lodge  v.  Prichard,  3  De 
G.M.<k  G.  906),  or  without  the  knowledge  of  any  particular  partner, 
when,  as  against  him,  they  will,  it  seems,  be  inadmissible  (Hutcheson 
V.  Smith,  5  Ir.  Eq.  117 ;  Stewart's  case,l  Ch.  App,  p.  587;  arife,  127-8). 

Company  Books. — ^This  presumption,  however,  does  not  apply  to 
the  case  of  a  director  with  respect  to  the  books  of  a  company  ;  there 
being  no  inference  of  knowledge  from  his  merely  acting  as  such,  nor 
any  duty  upon  him  to  know  their  contents  (Hallmark's  case,  9  Ch.  D. 
329).  Nor  are  shareholders, as  between  themselves  and  their  directors, 
presumed  to  have  such  knowledge  (Lindley,  Company  Law,  6th  ed., 
432).  And  entries  in  the  books  of  a  corporation  upon  private  matters 
are  not  evidence  against  its  members  (unless  made  so  by  statute), 
even  though  they  have  a  legal  right  of  inspection,  unless  their  ac- 
quiescence in  the  entries  is  shown  (Hill  v.  Manchester  Co.,  5  B. 
&  Ad.  886 ;  Waterford  Corporation  v.  Price,  9  Ir.  L.R.  310).  As  to 
Company  and  Bankers  Books,  see  further,  posty  chap,  xxxiii. 

EXAMPLES. 

Statement*  in  Party's  Presence, 
Admissible.  Inadmissible. 

A  BueB  B.  for  breach  of  promise  of  As  to  letters  held  inadmissible  on 

marriage; — an  oral  statement  made      this  gromid,  in  a  breach  of  promise 
by  A  to  B.,  "  You  know  you  have      case,  see  Wiedmann  v.  Walpole,  inf. 
always  promised  to  marry  me,  and      **  Documents.*' 
DOW  you  don't  keep  your  word,**  to 
which  B.  made  no  answer,  is  admis- 
flible  to  prove  the  promise  (Bessela  v. 
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Admissible. 

Stem,  2  C.  P.  D.  265;  and  see  Corrobora- 
tion, postj  chap.  xli. ).  In  divorce  cases 
evidence  of  tms  kind  will  not  dispense 
with  the  necessity  of  calling  witnesses, 
if  they  are  available,  to  prove  the 
facts  admitted  (White  w. White,  62  L.T. 
663). 

A.  sues  B.  for  money  paid  by  A.,  as 
B.'s  surety,  to  C. ; — a  statement  made 
by  A.  to  B.,  that  the  former  had  paid 
the  money  to  C,  which  B.  did  not  at 
the  time  deny,  is  evidence  against  B. 
to  prove  the  fact  (Price  v.  Burva,  6 
W.K.  40 ;  cp.  Hayslep  v.  Gymer,  ante, 
58). 

A.'s  counsel  makes  a  statement  in 
an  interlocutory  proceeding  before  a 
judge  in  chambers  which  conduces  to 
a  decision  in  A.'s  favour.  The  state- 
ment is  made  in  the  presence  of  A.*s 
solicitor,  who  does  not  deny  it.  This 
statement  is  evidence  against  A.  on 
the  hearing  of  the  action  (Haller  v. 
Worman,  3  L.T.N.S.  741 ;  it  is  also 
evidence  as  an  admission  by  A.*8 
counsel :   aTiie,  230). 

A.  is  indicted  for  receiving  property 
alleged  to  have  been  stolen  by  B.  A 
confession  made  by  B.  to  a  constable, 
in  the  presence  of,  and  not  denied  by, 
A.,  that  he  (B.)  had  stolen  the  goods, 
is  admissible  against  A.  to  prove  that 
fact  (R.  v.  Cox,  IF.  &  F.  90  ;  see  R. 
r.  MaUory,  inf.  239). 

A.,  a  married  woman,  is  charged 
with  the  murder  of  her  child.  A. 
having  made  a  statement  cm  to  the 
child's  death  to  B.,  her  husband,  the 
latter  takes  A.  to  the  police  and  repeats 
her  statement  to  them  in  A's  presence. 
A.  makes  no  reply,  but  bursts  into 
tears.  Held  B.  s  statement  to  the 
police  is  admissible  against  A.  (R.  r. 
Bexley,  70  J.P.  Rep.  263,) 


Inadmissible. 


A.,  when  in  custody  with  B.,  on  a 
charge  of  murdering  C,  makes  a  state- 
ment to  the  police  in  the  absence  of 
B.,  but  incriminating  him,  which  is 
taken  down  in  writing  and  afterwards 


A.  is  indicted  for  receiving  property 
alleged  to  have  been  stolen  by  B.  A 
confession  made  by  B.  to  a  magistrate 
on  the  hearing  of  the  charge^  in  the 
presence  of,  and  not  denied  by.  A., 
that  he  (B.)  had  stolen  the  goods,  is 
not  admissible  against  A.  to  prove 
that  fact  (R.  v.  Appleby,  3  Stark.  33  ; 
R.  V.  Turner,  1  Moo.  C.C.  347 ;  R.  r. 
KeUy,  64  J.P.  84;  R.  v.  Swin- 
nerton,  C.  &  M.  593).— So,  with  a 
prisoner's  non-denial  in  court  of  re- 
marks made  by  a  judge  (R.  v.  Britton. 
17  Cox,  627);  magistrate  (Child  r. 
Grace,  2  C.  &  P.  193) ;  or  prosecutor 
(Finden  v,  Westlake,  M.  &  M.  461) ; 
or  of  the  depositions  of  witnesses 
(Melen  v.  Andrews,  id,  336;  R.  v. 
MitcheU,  17  Cox,  603,  disapproving  of 
R.  V.  Mann,  49  J.P.  743,  contra,  which 
was  considered  to  have  been  mis- 
reported.  In  the  former  case.  Cave, 
J.,  remarked :  "  Where  evidence  is 
being  formallv  taken  and  the  prisoiier 
is  represented  by  his  solicitor,  his  non- 
denial  is  no  evidence  of  guilt;  it  is 
only  so  where  the  parties  are  speaking 
on  even  terms  "). 

A.  is  charged  with  the  manslaaghter 
of  B.  by  performing  an  illegal  opera- 
tion. The  police  having  ti&en  A.  to 
B.*8  bedside,  ask  B.  questions  as  to 
the  cause  of  her  illness,  to  which  B. 
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Admusible. 

read  over  to  B.,  who  then,  in  A.*8 
presence,  admits  it,  and  on  the  ad- 
mission being  put  into  writing  and 
read  over  to  him  (B.),  he  signs  it. 
This  admission  held  to  be  voluntary 
and  receivable  against  B.  (R.  v.  God- 
dard,  60  J.P.  491). 


Inadmisaible, 

replies  incriminating  A.  These  replies 
are  then  reduced  to  writing  and  read 
over  to  A.,  who  says,  "  That  is  not 
true.'*  Held,  B.'s  statement  is  not 
admissible  against  A.  (R.  v.  Smith,  18 
Cox,  470,  per  Hawkins,  J.). 


DocumenU  m  Party^a  Possession,  dsc. 


A.  sues  B.  to  recover  back  money 
paid  to  the  latter  twice  over,  by  mis- 
take. A.'s  clerk  had  repeatedly 
written  to  B.,  explaining  now  the 
mistake  arose  and  asking  for  repay- 
ment, but  of  these  letters  B.  took  no 
notice.  Held  that  the  letters  were 
admissible  against  B.  to  prove  the 
facts  stated  (Gaskill  v.  Skene,  14  Q.B. 
664 ;  and  see  Fairlie  r.  Denton,  3  C. 
&  P.  103). 

A.  sues  B.  for  work  done  at  a  house 
occupied  by  the  latter,  but  owned  by 
C.  A.  had,  through  his  agent,  sent 
bis  bill  to  B.,  and  B.  had  replied  to 
the  agent  that  before  the  work  was 
begun  A.  was  informed  it  would  be 
paid  for  by  C,  who  must  be  looked  to 
for  payment.  A.  saw  this  letter,  and 
did  not  at  the  time  deny  the  facts 
stated.  Held,  that  the  letter  was 
evidence  against  A.,  that  C,  and  not 
B.,  was  liable  (Came  v.  Steer,  5  H. 
A  N.  628). 

In  an  action  by  A.,  a  copyholder, 
affainst  B..  the  lord  of  a  manor,  a  copy 
of  an  ancient  decree  establishing  the 
customs  of  the  manor,  which  B.  had 
given  C.  in  proof  thereof,  is  primary 
evidence  of  such  decree  and  customs 
against  B.  (Price  v.  Woodhouse,  3  Ex. 
616). 

A.,  amartue-store  dealer,  is  indicted 
for  receiving  property  alleged  to 
have  been  stolen  by  B.  A  constable 
having  asked  A.  where  he  had  bought 
the  goods,  to  which  he  replied  that 
his  wife  would  make  out  a  list  of  the 
things ; — a  list  subsequently  handed 
to  tne  constable  by  A.'s  wife,  who 
remarked  in  A.'8  presence,  "  This  is 
the  list  of  what  we  bought,  and  what 
we  gave  for  them,"  is  admissible 
against  A.,  although  (1)  he  had  not 
read  the  list ;  (2)  the  statement  was 
not  addressed  to  him ;  and  (3)  his 
wife  was  not  a  competent  witness  (R. 
r.  Mallory,  13  Q.B.D.  23 ;  15  Cox, 
458 ;  see  B.  v.  Cox,  ««p.  238). 


A.,  the  former  mistress  of  B.,  sues 
him  for  breach  of  promise  of  marriage  ; 
— letters  written  both  by  A.  and  the 
clergyman  of  A.'s  parish  to  B.,  al- 
leging that  B.  had  promised  to  marry 
A.,  to  which  letters  B.  did  not  reply, 
are  not  admissible  either  in  proof  or 
corroboration  oi  the  promise  (Wiede- 
mann V.  Walpole,  1891,  2  Q.B.  534). 

A.  sues  B.,  an  underwriter,  in  res- 
pect of  the  loss  of  a  vessel.  A.*8  ship- 
ping agents  having  written  to  C,  a 
passenger  by  the  vessel,  for  informa- 
tion as  to  its  loss,  used  C.'s  reply  to 
induce  B.  to  pay  the  policy- moneys. 
The  statements  contained  in  this 
letter  are  not  evidence  against  A.  as 
admissions  by  his  agent  (Cottle  v. 
Champion,  2  Peake,  45 ;  and  see 
White  V.  Dowling,  inf.). 


In  an  aetion  by  A.,  a  copyholder, 
against  B.,  the  lord  of  the  manor,  a 
copy  of  an  ancient  decree  establishing 
the  customs  of  the  manor,  which  had 
been  found  deposited  among  the 
papers  of  a  former  deceased  lord,  is 
not  admissible  against  B.  as  primary 
evidence  of  such  decree  or  customs, 
in  the  absence  of  evidence  that  the 
former  lord  had  dealt  with  it  as  a 
true  account  thereof  (Price  v.  Wood- 
house,  swp.  Such  possession,  how- 
ever, was  regarded  as  a  sufficient 
recognition  of  the  document  as  a  true 
copy  of  the  decree,  to  admit  it  as 
secondary  evidence  on  proof  of  the 
loss  of  the  original).  Cp.  Devon- 
shire V.  Neill,  2  L.R.I.  132;  R.  v. 
Plumer,  anltt  67  ;  and  Vacher  v.  Cocks, 
ante,  71. 
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Admutsiblr, 

In  an  action  between  A.  and  B.  an 
affidavit  which  A.  had,  in  a  former 
suit  between  himself  and  C,  know- 
ingly used  to  prove  a  certain  fact,  is 
evidence  against  A.  of  the  same  fact, 
though  the  deponent  is  present  in 
court  and  might  be  called  as  a  witness 
(Brickell  v.  Hulse,  7  A.  &  £.  454 ;  so, 
with  affidavits  by  third  persons  used 
by  A.  upon  an  interlocutory  applica- 
tion in  the  same  action  :  Campbell 
».  Rothwell,  38  L.T.  33). 

As  to  affidavits  filed,  but  not  sworn^ 
or  vice  verad,  see  posiy  289. 


Inadmi$9ible, 

In  an  action  between  A.  and  B., 
an  affidavit  which  had,  in  A.'8  abgenco 
and  without  his  knowledge,  been 
made  and  used  by  his  attomey^s  clerk 
in  an  earlier  stage  of  the  same  action, 
is  not  admissible  in  TO-oof  of  the  facto 
stated  against  A.  (White  v.  Dowling, 
8  Ir.  L.R.  128) 

As  to  depositions,  in  a  prior  suit, 
to  perpetuate  testimony,  made  on 
behalf  of  A.*s  predecessors  in  title 
and  found  unsealed,  but  not  shown 
to  have  been  used  or  adopted  by  them, 
see  Evans  v.  Merthyr  Tydfil  Council, 
cited  anUf  220. 

A.  is  charged  with  libelling  B.  A 
similar  libel,  published  by  C  against 
B.  some  time  before,  had  beeo  brought 
to  B.'8  notice,  but  he  had  Utken  no 

Proceedings  against  C. ; — held,  that 
'.*s  libel,  which  was  tendered  by  A. 
to  prove  the  truth  of  the  imputations 
contained  in  it  on  the  grouna  that  B. 
had  by  his  conduct  impliedly  ad- 
mitted its  truth,  was  not  admissible 
(R.  V.  Newman,  1  E.  &  B.  268  :  Pank- 
hurst  V.  Hamilton,  2  T.L.R.  682; 
Odgers  on  Libel,  4th  ed..  369 ;  ante, 
137-8). 

A.  indicts  B.  for  Ubel  in  describing 
him  as  a  swindler.  On  the  publica- 
tion of  the  libel  A.  had  sent  a  friend 
to  B.  to  demand  an  explanation,  and 
B.  had  thereupon  shown  the  friend  a 
copy  of  a  French  police  report  in 
which  B.  was  similarly  described. 
This  report  is  not  evidence  against  a. 
of  the  factB  stated,  as  A.*s  friend  was 
not  his  agent  for  the  purpose  of 
making  admissions  (R.  v.  Labouchere, 
14  Cox,  419.  The  report  was,  however, 
admitted  to  show  the  bona  fides  of  the 
defence,  though  not  to  justify  the  libel ; 
ante,  137). 
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CHAPTER  XXI. 

CONFESSIONS. 

In  criminal  cases,  a  confession  made  by  the  accused  volurUarUy 
is  evidence  against  him  of  the  facts  stated.  Bat  a  confession 
made  after  suspicion  has  attached  to,  or  a  charge  been  preferred 
against,  him,  and  which  has  been  induced  by  any  promise  or 
threat  relating  to  the  charge  and  made  by,  or  with  the  sanction 
of,  a  person  in  authority,  is  deemed  Tiot  to  be  voluntary,  and  is 
inadmissible. 

[Tay.  ss.  862-906  ;  Best,  ss.  551-558 ;  3  Rus.  Or.,  6th  ed.,  477- 
537  ;  Ros.  Cr.  Ev.,  12th  ed.,  34-49  ;  Archb.  Or.  PL,  23rd  ed.,  825- 
389 ;  Steph.  arts.  21-24 ;  Joy  on  Confessions ;  Wigmore,  ss.  815- 
67.  Statements  made  by  the  accused  be/ore  the  crime,  e.g.^  as  to  his 
motives  and  intentions,  or  the  instruments  obtained  to  commit  it, 
are  receivable  agunst  him,  as  admissions  irrespective  of  the 
above  limitations  (R.  v.  Orossfield,  26  How.St.Tr.  314-5  ;  State  v, 
Picton,  51  La.  624 ;  Wigmore,  s.  1050).  The  rules  as  to  confessions 
made  by  defendants  out  of  court,  must  be  distinguished  from  those 
relating  to  self -crimination  by  witnesses,  whether  parties  or  not,  in 
the  box.  As  to  confessions  made  to  clerical  or  legal  advisers,  see 
ant6j  182-3  ;  and  to  wives,  ante,  193.] 

Piinciple. — The  ground  of  reception  of  voluntary  confessions  is  the 
presumption  that  no  person  will  wilfully  make  a  statement  against  his 
interest  unless  it  be  true ;  as  to  this  ground,  however,  see  ante,  208. 
The  ground  of  rejection  of  confessions  which  are  not  voluntary  is  the 
danger  that  the  prisoner  may  be  induced,  by  hope  or  fear,  to  criminate 
himself  falselypay.  8.874;  3Russ.  Cr.  479;  Joy,51;  Wigmore, ss.  822- 
3].  In  R.  V.  Baldry,  2  Den.  C.C.  430,  it  was  contended  for  the  prisoner 
that  there  was  a  presumption  of  law  that  confessions  so  induced  were 
false  ;  Pollock,  C.B.,  however,  remarked  arguendo,  "  the  law  doesn't 
presume  the  statement  to  be  untrue,  but  rather  that  it  is  uncertain 
whether  it  is  true,"  adding  in  his  judgment,  '^  the  ground  of  exclu- 
sion is,  that  it  would  not  be  safe  to  receive  a  statement  made  under 
any  influence  or  fear.''     Campbell,  C.  J.,  who  had  admitted  the  con* 
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fession  at  the  trial  because  the  caution  given ''  could  have  no  tendency 
to  induce  the  prisoner  to  say  anything  untrue/'  also  remarked  in  his 
judgment, ''  the  reason  is,  not  that  the  law  supposes  the  statement  wiU 
be  false,  but  that  the  prisoner  has  made  the  confession  under  a  bias, 
and  that  therefore  it  would  be  better  not  to  submit  it  to  the  jury  "  ; 
afterwards,  in  R.  v.  Scott,  1  Dears.  &  B.  47,  the  latter  judge  again 
stated  the  ground  of  exclusion  to  be  '^  that  the  party  may  have  been. 
influenced  to  say  what  is  not  true/'  R.  v.  Baldry  was  approved  on 
this  point  in  R.  v.  Thompson,  1893, 2  Q.  B.  12.  Mr.  Taylor  suggests 
as  a  further  reason  for  the  exclusion,  that  the  reception  of  such 
evidence  might  encourage  the  police,  in  the  hope  of  professional 
advancement,  to  extort  incriminatory  statements  from  their  prisoners, 
s.  874). 

Burden  of  Proof, — It  is  now  settled  that  it  b'es  upon  the  prosecu- 
tion to  establish,  and  not  upon  the  accused  to  negative,  the  volun- 
tariness of  the  confession,  it  being  the  duty  of  tiie  prosecution  to 
satisfy  itself  on  the  point  before  putting  the  statement  in  (R.  r. 
Thompson,  sup, ;  R.  v.  Rose,  18  Cox,  717). 

CorroborcUion. — A  confession  duly  made  and  satisfactorily  proved 
is  generally  sufficient  to  warrant  a  conviction  without  corroboration 
(R.  V.  TJnkles,  I.R.  8  C.L.  50,  58 ;  R.  v.  Sullivan,  16  Cox,  847 ; 
Archb.  Cr.  PL,  23rd  ed.,  338  ;  though  the  point  is  considered  doubtful 
in  Tay.  s.  868  ;  Ros.  Cr.  Ev.,  12th  ed.,  34  ;  3  Russ.  Cr.,  6th  ed.,  478  n ; 
and  Wills,  Cii*c.  Ev.,  5th  ed.,  92).  Confessions  of  murder  {td.\ 
bigamy,  and  crimes  involving  title  to  property  {aniCy  212-3),  form 
exceptions  to  this  rule. 

History. — Judicial  Confessions,  i.e.,  pleas  of  guilty^  appear  from 
an  early  date  to  have  been  considered  invalid  if  induced  by  fear, 
menace,  or  duress  (1547,  1  Ed.  YI.  c.  12,  s.  22  ;  1607,  Staundford's 
PI.  Cr.  b.  2,  c.  51).  It  was  otherwise,  however,  with  self -crimina- 
tory statements,  made  in  or  out  of  court,  but  t^dered  against  the 
accused  merely  as  evidence.  To  the  admission  of  these  later  there 
was,  until  modern  times,  no  such  limitation.  Thus,  from  1468  to 
1640  confessions  extracted  by  torture  were  freely  received  (Jardine 
on  Torture,  jEMW^im)  ;  while  from  the  earliest  periods  down  to  about 
the  last-mentioned  date,  it  was  customary  for  the  accused  to  be  in- 
terrogated by  the  Court,  sometimes  on  oath  and  sometimes  not, 
and  for  his  answers  to  be  accepted  against  him{atUe,  193-4).  Gradu- 
ally, however,  the  doctrine  that  duress  vitiated  a  formal  plea  came  to 
be  extended  to  less  formal  statements,  at  first  to  examinations  of  the 
accused  before  a  magistrate  (1741,  R.  v.  White,  17  How.  St.  Tr. 
1085;  1775,  R.  v.  Rudd.  lLea.C.C.  115),  and  finally  to  all  extra- 
judicial confessions  induced  by  promises  or  threats  (1783,  R.  v.  War- 
ickshall,  id,  263).  Since  the  last  named  case,  however,  the  character 
of  the  decisions  has  varied  materially.  From  about  1800-1850,  the 
Courts  were  disposed,  probably  as  a  protest  against  the  rigours  of  the 
then  penal  code,  to  exclude  confessions  upon  proof  even  of  the  most 
trivial  inducements ;  but  since  R.  v.  Baldry,  1852,  2  Den.  CO.  4S0, 
the  leading  case  on  this  branch  of  the  subject,  this  disposition  has 
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been  checked,  and  the  tendency  is,  if  anything,  rather  the  other 
li^ay  [Steph.  1  Hist.  Oriminal  Law,  446-7 ;  Wigmore,  Ev.,  ss. 
816-201. 

(i)  PersoxiB  in  Authority,  (a) — To  exclude  a  confession  the  induce- 
ment must  have  heen  held  out  hy  a  person  in  authority — i.e.,  some 
one  engaged  in  the  arrest^  detention,  examination^  or  prosecution  of 
the  accused ;  or  by  some  one  acting  in  the  presence,  and  without  the 
dissent,  of  such  a  person  (R.  v.  Pounteney,  7  C.  &  P.  802 ;  R.  v. 
Spencer,  id.  776 ;  R.  v.  Taylor,  8  0.  &  P.  733  ;  R.  v.  Drew,  id.  140  ; 
B.  V.  Simpson,  1  Moo.  C.C,  410 ;  R.  v.  Laugher,  2  0.  &  K.  225 ;  R. 
t?.  Millen,  3  Cox,  507  ;  R.  v.  Hewitt,  1  C.  &  M.  534 ;  R.  v.  Luckhurst, 
1  Dears.  245 ;  R.  v,  Jones,  49  J.  P.  728 ;  though  in  K  v.  Parker,  8 
Ck>x,  465,  where  one  prisoner  had  said  to  another  in  the  presence  of 
the  prosecutor,  "•  you  had  better  tell  Mr.  W.  the  truth,'*  a  confession 
subsequently  made  was  received ;  but  here  the  prosecutor's  assent 
oould  hardly  have  been  implied) ;  or,  perhaps,  by  some  one  errone- 
ously believed  by  the  accused  to  be  in  authority  (see  3  Russ.  Or.  502 
n. ;  R.  V.  Frewin,  6  Cox,  530;  Tay.  s.  874;  though  there  is  no 
express  decision). 

The  following  have  been  held  to  fall  within  the  definition :  A 
constable,  or  other  officer,  having  the  accused  in  custody  (R.  v. 
Shepherd,  7  C.  <kP.  579 ;  R.  v.  GiUis,  11  Cox,  69 ;  or,  in  cases  of 
felony,  perhaps  a  private  person  arresting,  3  Russ.  Cr.  502  n. ;  Ros. 
Cr.  Ev.  40) ;  the  prosecutor  (R.  v.  Jenkins^  Rus.  &  Ry.  492) ;  or  his 
wife  (R.  V.  Upchurch,  1  Moo.  CO.  465) ;  or  partner's  wife,  if  the 
offence  concerns  a  partnership  (R.  v,  Warringham,  2  Den.  447  n.)  ; 
or  his  attorney  (R.  v.  Croydon,  2  Cox,  67) ;  the  master  or  mistress 
of  the  prisoner,  if  the  offence  has  been  committed  against  the 
person  or  property  of  either,  but  otherwise  not  (R.  v,  Moore,  2 
Den.  522) ;  a  magistrate,  whether  acting  in  the  case  or  not  (R.  v. 
Gillis,  8up. ;  R.  v.  Clewes,  4  0.  &  P.  221) ;  the  magistrate's  clerk 
(R.  V.  Drew,  8  C.  &  P.  140) ;  a  coroner  (R.  v.  Waltho,  Times,  June 
17,  1905). 

It  is  doubtful  whether  a  private  person,  to  whose  temporary 
custody  the  accused  has  been  committed  by  a  constable,  is  a  person 
in  sufficient  authority  (the  affirmative  is  maintained  in  R.  v.  Enoch, 
5  0.  &  P.  539 ;  R.  v.  Winsor,  4  F.  <fe  F.  363,  the  case  of  a  female 
searcher ;  Roe.  Cr.  Ev.  40  ;  and  3  Russ.  Cr.  502  n. ;  contra,  R.  v. 
Sleeman,  2  Dears.  249;  R.  v.  Yernon,  12  Cox,  153;  and  Tay.  s. 
878  n.) ;  or  the  chaplain  of  a  gaol  (the  affirmative  is  stated  in  3 
Russ.  Or.  501,  citing  R.  v.  Gilham,  1  Moo.  C.C.  186  ;  but  in  Ros.  Cr. 
Ev.,  12th  ed.,  38,  where  it  is  pointed  out  that  the  Court  expressed  no 
opinion  on  the  point,  the  contrary  is  contended) ;  or  a  surgeon 
(R.  V.  Kingston,  4  C.  &  P.  387  ;  R.  v.  Gibbons,  1  C.  <fe  P.  97  ;  and 
R.  V.  Bowden,  cited  Tay.  s.  880  n.,  support  the  affirmative,  though 
it  is  difficult  to  see  upon  what  ground  ;  see  R.  v.  Cain,  1  Cr.  &  D. 
86) ;  or  the  husband  of  the  prisoner  (R.  v.  Laugher,  2  C.  <k  K.  225). 
The  captain  of  a  ship,  merely  as  such,  would  seem  not  to  be  in 
such  a  position  with  regard  to  the  crew  fR.  v,  Moore,  2  Den.  526, 
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explaining  that  in  R.  v,  Parratt,  4  C.  P.  570,  contray  the  captain 
had  threatened  to  take  part  in  the  prosecution) ;  nor  is  the  wife 
of  a  constahle  a  person  in  authority  (R.  v.  Hardwick,  1  0.  &  P. 
98  w). 

A  confession  made  to,  but  not  induced  by,  a  person  in  authority  is 
admissible  (R.  v.  Gibbons,  sup, ;  R.  v.  Tyler,  1  C.  &  P.  129);  while,  con- 
versely, a  confession  induced  by,  though  not  made  to,  such  a  person 
will  be  rejected  (R.  v.  Boswell,  C.  &.  M.  584  ;  R.  v.  Blackburn,  6 
Oox,  388). 

(ii)  The  Inducement.  (6) — A  promise  or  threat,  in  order  to 
exclude  a  confession,  must  rdaU  to  the  charge — i.e.,  must  reasonably 
imply  that  the  prisoner's  position  with  reference  to  it  will  be 
rendered  better  or  worse  according  as  he  does  or  does  not  oonf  ees 
(Tay.  ss.  879-681 ;  Steph.  art.  22).  It  need  not,  however,  be 
expresSy  but  may  be  implied  from  the  conduct  of  the  person  in 
authority,  thp  declarations  of  the  prisoner,  or  the  circumstances  of 
the  case  (R.  v,  Gillis,  11  Cox,  69) ;  nor  need  it  be  made  directly  to  the 
prisoner  ;  it  is  sufficient  if  it  may  reasonably  be  presumed  to  have 
come  to  his  knowledge,  providing,  of  course,  it  appears  to  have 
induced  the  confession  (R.  v,  Thompson,  1898,  2  Q.B.  12;  Tay.  s. 
885). 

On  the  other  hand,  ^/ear  alone,  without  threats,  will  not  exclude 
(R.  V.  Rome,  187  Sess.  Pap.  C.O.C.  220,  per  Darling,  J.).     Nor  will 
a  promise  or  threat  to  one  prisoner  exclude  a  confession  made  by 
another  who  was  present  and  heard  the  inducement  (R.  v.  Jacobs, 
4  Cox,  54 ;  R.  v.  Bate,  11  Cox,  686  ;  though  perhaps  the  principle 
of  R.  V.  Thompson,  sup.,  would  include  such  a  case) ;  nor  will  an 
inducement  to  confess  as  to  one  crime  invalidate  a  confession  as  to  a 
different  one  fR.  v.  Warner,  8  Russ.  Cr.,  6th  ed.,  489  9i.),  unless  both 
are  parts  of  the  same  transaction  (R.  v.  Hearn,  1 C.  &  M.  109).     So, 
it  has  been  held,  though  not  uniformly,  that  a  confession  induced  by 
a  conditional  promise  relating  to  the  charge  will  not  be  excluded  if 
the  prisoner  has  violated  the  condition.    TR.  v.  Burley,  2  Stark.  Ev. 
3rd  ed.,  18  n.,  afterwards  confirmed  by  all  the  judges ;  R.  v.  Smith, 
R.  V.  Stokes,  R.  v.  Holtham,  cited  8  Russ.  Cr.^  6th  ed.,  643  n. ;  R, 
V.   Dingley,  1  C.  &  K.  687,   640,  per    Pollock,  C.B. ;    Tay.  s.  881 . 
Com.  V,  Knapp,  10  Pick.  477 ;    contf*a  in  Ireland,  R.  v.  M*Hugh; 
7  Cox,  488,  C.C.R. ;  R.  v.  Gillis,  post,  250,  explaining  R.  v,  Burley ; 
in  Ros.  Cr.  Ev.,  12th  ed.,  118,  R.  v,  Gillis  is  erroneously  cited  as 
admitting  the  evidence.]     Neither  will  a  confession   be   excluded 
which  has  been  obtained  from  the  accused  by  an  inducement  relating 
to  some  collateral  matter  unconnected  with  the  charge  (Tay.  s.  880) ; 
or  by  moral  or    religious    exhortation  (whether    by  a    chaplain : 
R.  V,  Gilham,  1  Moo.  C.C.  186  ;  or  others  :  R.  r.  Jarvis,  L.R.  1  C.C.R. 
96 ;  R.  v.  Reeve,  ihid,  862)  ;  or  by  a  promise  of  secrecy  (R.  v,  Shaw, 
6  C.  <fe  P.  872 ;  Com.  v.  Knapp,  9  Pick.  495);  or  even  hy  false  reprt- 
sentations  made  to,  or  deception  practised  upon,  him  (R.  v.  Burley, 
sup. ;  R.  V,  Derrington,  2  C.  <&  P.  418 ;  eontra.  Cook  v.  State,  40 
Am.  St.  R.  756  ;  and  see  remarks,   inf) ;  or  by  his  having  been 
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made  dnink  for  the  purpose  (R.  v,  Spilsbury,  7  C.  &  P.  187) ;  or  hy 
guestioTia,  which  he  need  not  have  answered,  having  been  put  to  him 
by  a  private  person  (R.  v.  Wild,  1  Moo.  O.C.  452) ;  or  a  magistrate 
(R.  V.  Rees,  7  C.  &  P.  568 ;  R.  v.  Bartlett,  id,  832 ;  R.  v.  Ellis,  6  B. 
^0.  145 ;  contra^  R.  v.  Berriman,  6  Cox,  388) ;  or  by  the  police 
before  arrest  (R.  v.  Dougal,  67  J.P.  325  ;  R.  v.  Kershaw,  18  T.L.R. 
357)  ;  or  even  when  in  custody,  provided  there  was  no  promise  or 
threat,  though  such  a  practice  is  highly  improper  (R.  v.  Thornton, 
1  Moo.  CO.  27  ;  R.  v.  Kerr,  8  C.  &  P.  176  ;  R.  v.  Johnston,  15  Ir. 
O.L.R.  60,  by  a  majority  of  eight  judges  to  three  ;  R.  v.  Bracken- 
bury,  17  Cox,  628,  per  Day,  J. ;  R.  v.  Miller,  18  Cox,  54,  per 
Hawkins,  J. ;  Rogers  v.  Hawken,  19  id,  122,  per  Russell,  C.J.,  and 
liathew,  J.,  disapproving  of  R.  v.  Male,  inf, ;  R.  v.  Brown,  68  J.P. 
£ep.  15 ;  contra,  R.  v.  Bodkin,  9  Cox,  403  ;  R.  v.  Gavin,  15  Cox, 
656,  per  Smith,  J.;  R.  v.  Male,  17  Cox,  689,  jD6r  Cave,  J. ;  R.  v, 
Macrae,  94  L.T.  Jo.  280,  per  Kennedy,  J. ;  R.  v.  Histed,  19  Cox, 
16,  per  Hawkins,  J.,  on  the  ground  here  that  the  prisoner  had  been 
entrapped  into  confessing;  R.  v.  Kennedy,  20  Cox,  711,  per 
Channell,  J. ;  in  Ireland  also,  opinion  seems  divided,  118  L.T.  Jo. 
98) ;  or  by  his  having  been  allowed  to  speak  without  previous  caution 
(R.  V.  Coote,  L.R.  4  P.C.  605  ;  as  to  the  statutory  caution  necessary 
to  be  given  by  magistrates  on  the  examination  of  the  prisoner,  see 
poetj  chap.  xl.).  Recent  decisions,  however,  show  an  increasing 
tendency  to  exclude  evidence  obtained  by  the  police  by  unfair  or 
irregular  means. 

Evidence  given  by  a  person  on  oath  as  a  vritnessy  in  a  proceeding 
having  reference  to  the  same  or  a  different  matter,  is  receivable 
against  him  as  a  confession  (R.  v.  Chidley,  8  Cox,  365  ;  R.  i7.  Tubby, 
5  C.  <fe  P.  530  ;  R.  v,  Coote,  sup. ;  R.  v.  Bird,  19  Cox,  180,  where 
the  prisoner  having  given  evidence  before  the  magistrate,  but 
declining  to  testify  at  the  trial,  his  former  evidence  was  received  as 
a  confession  ;  R.  r.  Boyle,  20  T.L.R.  102),  unless  (1)  he  is  specially 
protected  by  statute  (ante^  197-8) ;  or  (2)  his  testimony  was  obtained 
by  any  improper  inducement  (R.  v,  Gillis,  sup,;  R.  v.  Cherry,  12  Cox, 
32) ;  or  (3)  he  was  unjustly  compelled  to  answer  criminating 
questions  after  claiming  privilege  (R.  v,  Garbett,  1  Den.  236  ; 
R.  V,  Coote,  sup. ;  the  reason  here  being,  it  seems,  not  that  the 
statement  is  likely  to  be  untrue,  but  that  it  is  expedient  to  up- 
hold the  privilege  of  witnesses).  Depositions  by  the  accused 
before  a  coroner  are  admissible  against  him  under  the  present 
head  (R.  v.  Bateman,  4  F.  &  F.  1068,  per  Martin,  B.,and  Willes,  J. ; 
R.  V.  WaJtho,  Times,  June  17,  1905  ;  Archb.,Cr.  PI.,  23rd  ed.,  327  ; 
though  some  early  cases  are  contra,  and  in  R.  v.  Roberts,  98  S. 
Pap.  C.C.C.  691,  ELawkins,  J.,  excluded  them  apparently  because  not 
itwom  or  signed  by  the  accused ;  in  R.  v,  Waltho,  sup.,  however, 
the  latter  objection  was  overruled). 

Illegal  imprisonment,  (tc, — Where  the  accused  was  illegally 
arrested  without  a  warrant,  a  confession  subsequently  made  was 
in  one  case  rejected  (R.  v.  Ackroyd,  1  Lew.  C.C.  49);   but  in  a 


246  THE  LAW  OF  EVIDENCE.  [book  II. 

similar  case  a  majority  of  the  judges  decided  contra  (R.  v.  Thornton^ 
id.  ;  Tay.  s.  883 ;  3  Buss.  Or.,  6th  ed.,  495  n.).  Confessions  in- 
duced  by  mob  violence  and  the  like  are,  however,  probably  bad, 
irrespective  of  the  present  rule  (Thayer,  Gas.  Ev.,  2nd  ed., 
296  n). 

(iii)  BemoTBl  of  the  Inducement.(c) — If  the  impression  produced 
by  the  promise  or  threat  is  clearly  shown  to  have  been  removed — 
^*9'i  hy  lapse  of  time^  or  by  any  intervening  caution  given  by  some 
person  of  superior  (but  not  of  equal  or  inferior)  authority  to  the 
person  holding  out  the  inducement — a  confession  subsequentiy  made 
will  be  strictly  receivable. 

(iv)  Whole  Confession. — As  in  the  case  of  admissions,  the  whole 
confession  must  be  taken,  even  though  containing  matter  favourable 
to  the  prisoner,  though  the  jury  may  attach  different  degrees  of 
credit  to  the  different  parts  (ante,  212 ;  Wills,  Circ.  Ev.,  5th  ed.,  98- 
100).  And  if  the  confession  implicate  others  their  names  cannot  be 
omitted,  though  the  judge  should  warn  the  jury  that  it  is  only  evi- 
dence against  the  maker  (R.  v,  Fletcher,  1  Lew.  CO.  107 ;  R.  r. 
Hall,  id,  110  ;  R.  i7.  Foster,  t(2.  110;  R.  t?.  Shakespeare,  34  L.  Jo.  116  ; 
contra^  R.  v.  Barstow,  1  Lew.  C.C.  110,  would  probably  not  now 
be  followed),  though  he  may,  where  the  charge  is  joint,  order 
separate  trials  (R.  i?.  Jackson,  7  Cox,  357 ;  R.  v.  Taylor,  37  Ir. 
L.T.R.  28). 

Confessions  relating  to  other  crimes  will,  however,  be  rejected, 
irrespective  of  the  present  nile  (R.  r.  Cole,  ante,  146  ;  R.  v.  Butler, 
2  0.^  K.221),  unless  such  crimes  form  part  of  the  main  transaction 
(R.  V,  Long,  6  C.  &  P.  179),  or  are  relevant  to  show  intent,  &c. 
{ante,  154), 

(v)  To,  and  by,  whom  Confessions  may  be  made,  (d) — It  is  in 
general  immaterial  to  whom  a  voluntary  confession  has  been  made. 
Thus  statements  made  by  the  accused  to  the  prosecutor  (R.  v.  Heal, 
69  J.P.Rep  224), or  which  he  has  been  overheard  muttering  to  himself 
(R.  V,  Simons,  6  C.  (Si^P.  540,  if  otherwise  than  in  his  sleep,  R.  v.  Sippet, 
cited  Tay.  s.  881  n.) ;  or  making  in  confidence  to  a  fellow  prisoner  (R.  t?. 
Boughton,  post,  252) ;  or  to  his  own  wife  or  solicitor,  are  admissible 
against  him,  if  independently  proved  (Tay.  s.  1881 ;  but  see  B.  v. 
Pamenter,  R.  v,  Leverson,  and  Scott  v.  Com.,  ante,  182,  193). 

On  the  other  hand,  a  prisoner  can  only  be  affected  by  the  con- 
fessions of  himself,  and  not  by  those  of  agents,  accomplices,  or 
strangers  (R.  v.  Turner,  1  Moo.  C.C.  347  ;  R.  v,  Gardner,  9  Cox,  882 ; 
Tay.  ss.  904-906  ;  3  Russ.  Cr.,  6th  ed.,  523-529  ;  Ros.  Cr.  Ev.  45-47 ; 
Archb.  Cr.  PL,  23rd  ed.,  338  ;  ante,  76) ;  unless  made  in  his  presence 
otherwise  than  in  a  judicial  proceeding,  or  assented  to  by  him  (R.  v. 
Cox,  and  R.  v.  Mallory,  cited  ante,  238 ;  R.  v.  Hirst,  18  Cox,  874  ; 
cp,  R.  V,  Taylor,  37  Ir.  L.T.  R.  28).  Nor,  of  course,  can  such  con- 
fessions be  used  in  his  favour  (R.  v.  Gray,  Ir.  Cir.  Rep.  76). 

The  prosecutor  is  not  considered  sufficiently  a  party  to  the 
inquiry  for  his  admissions  to  be  evidence  for  the  accused,  although 
they  may  of  course  be  proved  to  impeach  his  own  testimony  as  a 
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witness  [Bos.  Or.  Ev.  47 ;  Best,  s.  184  ;  1  Greenleaf,  ss.  862,  537 ;  in 
B.  V.  Arnall,  8  Oox,  489,  a  case  of  rape,  Martin,  B.,  however,  ad- 
mitted statements  made  in  the  presence  of  the  prosecutrix  as  evidence 
for  the  prisoner,  but  this  decision  has  been  considered  unsatisfactory : 
8  Buss.  Or.  527,  6th  ed.,  note  (n)]. 

(vi)  Facts  discoTered  tbrougli  Inadmissible  Confessions,  (e) — 
Facts  and  documents  disclosed  in  consequence  of  inadmissible 
confessions,  are  receivable  if  relevant  (B.  v.  Loatham,  8  Cox,  498). 
And  where  property  has  been  discovered  or  delivered  up  in  this 
way,  so  much  of  the  confession  as  strictly  relates  thereto  will  be 
admissible,  for  these  portions  at  least  cannot  be  untrue;  but  in- 
dependent statements  not  qualifying  or  explaining  the  fact, 
though  made  at  the  same  time,  will  be  rejected  (B.  v.  Butcher,  I  Lea. 
265  n.  /  B.  V.  GrifSii,  Bus.  &  By.  151 ;  B.  v.  Harris,  cited  Joy,  83  ; 
R.  V.  Ciould,  9  0.  &  P.  864.  The  earlier  rule  admitted  the  facts,  but 
excluded  the  accompanying  statements,  B.  v.  Warickshall,  1  Leach, 
263 ;  B.  V.  Cain,  1  Or.  &  D.  87).  If,  however,  the  inadmissible  con- 
fession be  not  confirmed  by  the  finding  of  the  property,  no  proof 
either  of  the  statements  or  acts  can  be  received  ;  for  the  influence 
which  produces  a  groundless  confession  may  equally  produce 
groundless  conduct  (B.  v.  Jenkins,  B.  &  B.  492).  [Tay.  ss.  902-908  ; 
3  Bu£8.Gr.  521-523  ;  Bos.  Or.  Ev.  45  ;  Steph.  art.  22 ;  Joy,  81-88.] 


EXAMPLES. 


Admissible. 


Inadmissible, 


(a)  A.»  a  maid-servaiit,  being 
charged  with  concealing  the  birth  of 
her  illegitimate  child,  makes  a  con- 
feerion  in  consequence  of  an  induce- 
ment held  out  by  her  mistress ; — the 
confession  is  admissible,  for  the  mis- 
tress is  not  a  person  in  authority, 
the  offence  having  no  connection 
with  the  manMement  of  the  house 
(B.  o.  Moore,  2  Den.  522). 

{h)  Confessions  induced  by  the  fol- 
lowing promises  or  threats  from 
persons  m  authority  have  been  ad- 
mitted: 

A  promise  to  give  the  prisoner  a 
glass  of  spirits  (the  contrary  was 
decided  in  R.  v.  Sexton,  cited  Joy, 
17-19,  but  this  was  doubted  both  by 
him  and  repeatedly  since,  e.g.,  Tay.  s. 
880;  Res.  Cr.  Ev.  38 ;  3  Russ.  Cr. 
482  n.) ;  or  to  strike  off  his  handcuffs 
(R.  V.  Green,  6  C.  &  P.  655 ;  in  Ros. 
Or.  Ev.  38,  tiie  report  of  this  case  is 
considered  too  obscure  to  be  relied  on) ; 
or  to  let  him  see  his  wife  (R.  v.  LJoyd, 
6  C.  &  P.  393) ;  or  perhaps  (where 
the  prisoner  is  a  female)  to  abstain 
from  an  examination  of  her  person 
(R.  V.  Cain,  1  Cr.  &  D.  36;  contra,  R. 


(a)  A.,  a  maid-servant,  being 
charged  with  setting  fire  to  her 
master's  house,  makes  a  confession 
in  conseauence  of  an  inducement 
held  out  by  her  mistress ; — the  con- 
fession is  madmissible,  for  the  mis- 
tress is  a  person  in  authority,  the 
offence  relating  to  her  husband's 
property  (R.  v.  Upchurch,  1  Moo.  C.C., 
465). 

(6)  Confessions  induced  by  the 
following  promises  or  threats  from 
persons  in  authority  have  been  ex- 
cluded : 

"  It  is  no  use  to  deny  it,  for  there 
are  the  man  and  the  boy  who  will 
swear  they  saw  you  do  it "  (R.  v. 
Biills,  6  C.  &  P.  146) ;  "  I  dare  say 
you  had  a  hand  in  it ;  you  may  as 
well  tell  me  all  about  it "  (R.  v.  Croy- 
don, 2  Cox,  67);  "It  will  be  the 
right  thing  for  him  (the  defendant) 
to  make  a  clean  breast  of  it "  (R.  v. 
Thompson,  1893,  2  Q.B.  12) ;  "  The 
inspector  tells  me  you  are  making 
housebreaking  implements ;  if  that 
is  so,  y<m  hadbeUer  tell  the  truth''  (R. 
V,  Fennell,  7  Q.B.D.  147  ;  R.  v.  Hatts, 
49  L.T.  780 ;   "  The  words  *  you  had 
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Admissible. 

V.  Bowden,  Tay.  s.  880  n.,  and  3  Jurid. 
See.  Pap.,  134,  per  Martin,  B.,  after 
oonsulting  Willes,  J.) ; — for  these  are 
matters  collateral  to  the  charge. 

"  Be  sure  to  tell  the  truth "  (R. 
17.  Court,  7  C.  &  P.  486  ;  R.  v.  Holmes. 

1  Cox,  0) ;  "I  should  advise  you  to 
answer  truthfully,  so  that  if  you  have 
committed  a  fault  you  may  not  add 
to  it  by  saying  what  is  untrue  "  (R. 
v.  Jarvis,  L.R.  I  C.C.R.  96) ;  "  You 
had  better,  as  good  boys,  tell  the  truth  " 
(R.  v.  Reeve,  ibid.  362) ;  "  I  hone  vou 
will  tell,  because  Mrs.  G.  can  ill  afford 
to  loae  th6''mbnGy^'JR:'v.'Tliy3i,  6 
C.'TR  P.  393)7  •^'Don't  run  your  soul 
into  more  sin,  but  tell  the  truth  '*  (R. 
v.  Sleeman,  Dears.  249) ; — for  these 
are  mere  admonitions  on  moral  or 
religious  grounds.  So,  in  R.  v.  Gil- 
ham,  1  Moo.  C.C.  186,  where  both 
chaplain  and  gaoler  had  impressed 
on  the  prisoner  the  religious  auty  of 
confessing,  the  confession  was  re- 
ceived, though  no  grounds  are  given  : 
see  as  to  this  case,  ante,  243  ;  Steph., 
art.  22  n. ;   and  Joy,  52-56. 

"  I  must  know  more  about  it  "  (R. 
V.  Reason,  12  Cox,  228) ;  "  Now  is  the 
time  to  take  it  back  to  the  prosecu- 
trix" (R.  V.  Jones,  12  Cox,  241) ;"  I  am 
a  constable.  You  will  have  to  accom- 
pany me  to  the  police-station,  where 
you  will  be  charged  "  (R.  v.  Males,  137 
Sess.  Pap.  225) ;  "  You  would  not  have 
told  BO  many  lies  if  you  had  not  done 
it "  (R.  17.  Thornton,  1  Lew.49);— for  no 
promise  or  threat  is  therebv  imported. 

"  What  you  say  will  oe  used  as 
evidence  against  you  "  (R.  v.  Baldry, 

2  Den.  430,  overruling  several  earlier 
cases) ;  "  What  you  say  will  be  used 
against  or  for  you  "  (R.  v.  Lang,  142 
Sess.  Pap.  1427-8,  per  Phillimore,  J.) ; 
**  You  are  in  the  presence  of  two 
police  officers ;  I  should  advise  that 
to  any  question  put  to  you,  you  will 
answer  truthfully.  .  .  .  Take  care, 
we  know  more  than  you  think  we 
know  "  (R.  V.  Jarvis,  supra) ; — for  such 
language  imports  a  mere  caution. 

A  magistrate  having  told  the  pri- 
soner that  his  wife  had  already  con- 
fessed the  whole  and  that  there  was 
enough  case  against  him  to  send  a 
bill  l^fore  the  grand  jury,  asked  him 
what  he  had  to  say.  A  confession 
then  made  by  the  prisoner  held  ad- 
missible, as  the  magistrate's  statement 


Inadmissible, 

better '  seem  to  have  acquired  a  sort 
of  technical  meaning,"  par  Kelly, 
C.B.,  in  R.  V.  Jarvis,  opposite);  "It 
would  have  been  better  if  you  had 
told  at  first "  (R.  v.  Walkley,  6  a  & 
P.  175) ;  "  You  had  better  tell  me 
about  the  com  that  is  gone  "  (R.  r. 
Rose,  18  Cox,  717,  C.C.R.). 

"  If  you  tell  me  where  my  soods 
are,  I  will  be  favourable  to  you  (R. 
v.  Cass,  1  Lea,  293  n.).  A  servant  in 
the  custody  of  a  constable  said  to 
her  mistress,  "  If  you  forgive  me  I  will 
tell  the  truth  *' ;  the  mistress  replied, 
"  Anne,  did  you  do  it  ?  "  (R.  t;.  Mans- 
field, 14  Cox,  639).  So,  where  the 
mistress  said,  "  If  you  are  guilty,  do 
confess ;  it  will  perhaps  save  your 
neck ;  you  will  have  to  go  to  prison ; 
pray  tell  me  if  you  did  it"  (R.  v. 
Upchurch,  1  Moo.  C.C.  465).  "  If  I 
tell  the  truth,  shall  I  be  hung?" 
"  No,  nonsense,  you  will  not  be  hung  " 
(R.  v.  Winsor,  4  F.  &  F.  363).  ^*I 
only  want  my  money  ;  if  you  give  me 
that  you  may  go  to  the  devil !  ^'  (R.  r. 
Jones,  Rus.  &  Ry.  152). 

"  If  you  don't  tell  me,  you  may  get 
yourself  into  trouble,  and  it  will  be 
the  worse  for  you  "  (R.  v.  Coley,  10 
Cox,  536).  "  If  you  don't  tell  me,  I 
will  send  for  a  constable "  (R.  r. 
Richards,  5  C.  &  P.  318).  "  I  shall 
be  obliged  if  you  would  tell  me  what 
you  know  about  it ;  if  you  will  not, 
of  course  we  can  do  notlung  for  you  " 
(R.  V,  Partridge,  7  C.  &  P.  651); 
"  Now  be  cautious  in  your  answers 
to  the  questions  I  am  going  to  pot 
about  this  watch  "  (R.  t7.  Fleming,  1 
Arm.  M.  A  O.  330  Ir.).  "  This  is  a 
serious  charge ;  take  care  that  yon 
do  not  say  anything  to  injure  your- 
self ;  but  if  you  say  anything  in  your 
defence  we  are  willing  to  hear  it  and 
to  send  to  any  person  to  assist  yon  " 
(R.  V.  Hombrook,  1  Cox,  64).  "It 
will  depend  on  your  statement 
whether  you  are  chaiged  or  not "  (R. 
17.  Inger,  135  Sess.  Pap.  CCa  505, 
per  Fulton,  R.). 

A.  is  charged  with  setting  fire  to 
the  house  of  B.,  her  master.  Shortly 
after  the  fire  some  of  B.'8  goods  had 
been  found  concealed  in  the  garden 
of  the  house.  B.  thereupon  said  to 
A. :  "If  you  don't  tell  me  the  truth 
about  the  things  found  in  the  garden, 
I  will  send  for  a  constable."    A.  then 
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Admissible. 

merely  amounted  to  a  caution  (B. 
V.  Wricht,  1  liow.  48;  and  see 
R.  V.  Lon^,  6  C.  &  P.  170).  A.  ia 
charged  with  stealing  B.'s  purse.  A 
policeman  having  found  A.,  said  it 
was  supposed  he  had  picked  up  B.*s 
purse.  A.  denied  it,  but  upon  being 
searched  and  some  of  the  money  found 
up<m  him,  said,  "  1*11  make  it  all  up 
to  her.*'  Held,  the  confession  was 
admissible,  as  the  constable*s  state- 
ment imported  no  promise  or  threat 
(R.  V,  Jones,  27  L.T.  765). 

A.  and  K,  apprentices,  are  charaed 
with  robbing  their  master.  The 
master  had  told  A.,  in  the  presence 
of  B.,  that  if  he  did  not  confess,  a 
constable  would  be  sent  for.  A. 
then  admitted  that  both  of  them  had 
robbed  their  master;  whereupon  B. 
said  :  "  You  are  a  liar ;  I  only  took 
one  handkerchief.*' — B.'s  confession 
is  admissible,  as  the  threat  was  not 
made  to  him;  but  A.'s  is  not  (R.  v. 
Jacobs,  4  Ck)z,  54  ;  and  see  R.  v.  Bate, 
11  Cox,  686,  where  a  confession  by  a 
prisoner  was  received,  although  an 
mducement  had  been  held  out  to  an 
accomplice  which  might  have  been 
communicated  to  the  prisoner.  Sed 
mu  perhaps  a»  to  these  cases  since  the 
decision  in  R.  v.  Thompson,  opposiie). 

A.,  a  prisoner,  asks  the  chaplain  of 
the  gaol  if  any  offer  of  paraon  has 
been  made.  The  chaplain  replied 
that  there  had,  but  that  he  could 
offer  no  inducement  to  A.,  and  any 
confession  must  be  voluntary.  A. 
then  signs  a  confession  before  a  jus- 
tice, stating  he  had  received  no 
e'omise  or  inducement  from  an^^  one. 
eld,  the  confession  was  admissible 
(R.  V.  IMnffley,  1  G.  &  K.  637). 

A.  is  oharsed  with  a  crime; — A. 
had,  under  tne  expectation  of  being 
allowed  to  turn  Queen's  evidence 
against  his  accomplices,  made  a  con- 
fession to  a  magistrate ;  but  after- 
wards, refusing  to  testify  against 
them,  had  been  put  upon  his  own 
trial.  Such  a  confession  has  been 
considOTed  admissible  [R.  v.  Burley, 
2  Stark.,  £v.,  3rd  ed.»  13  n. ;  and  cases 
ante,  244 ;  followed  in  America  in 
Com.  V.  Knapp,  10  Pick.  477.  In  R. 
v.  Gillis,  opposiUj  however,  R.  v.  Burley 
was  explained  as  deciding  merely  that 
the  prisoner's  breach  of  condition 
rendeved  him  liable  to  be  tried  and 


Inadmissible. 

confessed  having  set  fire  to  the  house. 
This  confession  is  inadmissible,  as  the 
threat  was  made  with  regard  to  a 
crime  which,  though  different,  formed 
part  of  the  same  transaction  as  the 
first  (R.  V.  Heam,  1  C.  &  M.  109; 
aliter,  if  the  two  crimes  had  been  on 
distinct  occasions :  R.  v.  Warner,  3 
Rubs.  Or.,  6th  ed.,  489  ».). 


A.,  a  postman,  being  in  custody  for 
tampering  with  letters,  a  superior 
clerk  in  the  post-office  said  to  A.'s 
wife,  "  Do  not  be  frightened  ;  I  hope 
nothing  will  happen  to  your  husband 
beyond  the  loss  of  his  situation."  A 
confession  afterwards  made  by  A. 
held  inadmissible,  as  the  wife  might 
have  communicated  the  inducement 
to  him  (R.  V.  Harding,  1  Arm.  M.  & 
O.  340 ;   but  see  R.  v.  Bate,  opposite). 

Where  the  employer  of  the  prisoner 
said  to  the  latter's  brother,  It  will 
be  the  right  thing  for  him  to  make  a 
clean  breast  of  it,"  held  not  only  that 
this  inducement  would  exclude  {sup., 
247)  but  that  it  might  be  inferred  to 
have  reached  the  prisoner  (R.  v. 
Thompson,  1893,  2  Q.B.  12). 

A.  IS  charged  with  murder.  When 
in  custody,  a  Government  handbill, 
offering  a  pardon  to  any  accomplice 
who  woula  give  information  to  the 
police,  had  b^n  brought  to  his  notice, 
and  induced  him  to  confess.  The 
confession  held  inadmissible  (R.  v. 
Boswell,  C.  &  AL  584 ;  R.  v.  Black- 
bum,  6  Cox,  333). 


A.  is  charged  with  treasonable  con- 
spiracy. A  constable  having  gone  to 
A.'s  house  to  search  for  arms,  said,  "  I 
understand  you  have  a  forge  ?  " — 
A.  then  volunteered  a  statement  im- 
plicating himself  and  others,  and 
being  asked  if  he  would  mind  repeat- 
ing  this   to   a   superintendent,   said, 

No.^      - 


«( 


>f 


Thereupon  they  went  to  the 
superintendent  and  thence  to  a  magis- 
trate, before  whom,  without  caution 
or  inducement,  A.  made  a  similar 
information  on  oath.  Some  days 
later,  on  this  information  being  read 
over  in  presence  of  his  confederates, 
A.  said,     I  came  here  to  save  myself." 
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Admissible, 

conyicted  on  his  own  confession,  if  the 
latter  were  legally,  but  not  if  it  were 
illegally,  obtained]. 

A.,  a  soldier,  is  charged  with  mur- 
der. B.,  his  superior  officer,  had  had 
A.  arrested  on  suspicion  and  marched 
to  the    guard-room,    where,    in    the 

rience  of  a  superintendent  of  police, 
asked  A.  "  whether  he  had  not 
broken  out  of  barracks  on  the  night 
in  question."  Held,  A.*s  answer  was 
admissible  since  it  was  no  breach  of 
discipline  to  refuse  to  answer  the 
question,  although  it  was  an  offence 
to  break  out  of  barracks  (R.  v.  Brown, 
eS  J.  P.  Rep.  16,  per  Wills,  J.). 


(e)  In  the  following  cases  the  effect 
of  the  original  inducemerU  was  hdd  to 
have  ceased  and  the  confession  to  be 
admissible : 

A  person,  who  assisted  a  constable 
to  arrest  the  prisoner,  having  told  the 
latter  that  it  would  be  better  to  con- 
fess, the  magistrate  on  the  following 
morning,  before  the  prisoner  made 
any  statement,  cautioned  him  "  to  say 
nothing  against  himself  '* ; — a  confes- 
sion subsequently  made  held  admissible 
(R.  V.  Lingate,  1  Phil.  &  Am.  Et., 
10th  ed.,  414 ;  R.  v.  Bate,  1 1  Cox,  086). 
So,  where  a  constable  had  made  a 
similar  remark  to  the  prisoner,  and 
the  latter  afterwards  asked  the  magis- 
trate if  this  was  so ;  to  which  the 
magistrate  replied  that  he  would  not 
say  that  it  was,  and  the  prisoner  had 
then  confessed  (R.  v.  Rosier,  1  Phil. 
&  Am.  Ev.,  10th  ed..  414). 

A  magistrate  having  told  a  prisoner 
that  if  the  latter  would  confess  he 
would  use  his  influence  to  obtain  a 
pardon  for  him,  afterwards  received 
a  letter  from  the  Secretary  of  State 
refusing  the  pardon,  which  letter  the 
magistrate  communicated  to  the 
prisoner.  A  confession  subsequently 
made  held  admissible  (R.  t;.  Clewes, 
4  G.  &  P.  221 ;  and  see  R.  t;.  Howes, 
6  C.  &  P.  404). 


Inadmissible. 

A.  was  not  then  in  custody,  no  charge 
was  made  against  him  and  no  cautioa 
given,  the  magistrate  regarding  him 
as  an  approver.  Subsequently,  on 
his  refusing  to  testify  against  his  con- 
federates, A.  was  tried  and  convicted. 
Held,  by  a  majority  of  the  Court,  that 
the  statement  and  informations  were 
inadmissible,  being  made  under  the 
hope  of  being  received  as  an  approver 
ana  not  beins  validated  by  A-'s  breach 
of  promise  (R.  v,  Gillis,  11  Cox,  69; 
17  Ir.  C.L.R.  512,  following  R.  v, 
ITHugh,  7  Cox.  483). 

A.  gives  evidence  in  a  trial,  induced 
by  a  promise  from  a  person  in  autho- 
rity tnat  it  would  not  be  used  against 
him.  Such  evidence  is  not  admissible 
against  A.  as  a  confession  {id.) ;  though 
it  might  be,  notwithstanding  the  in- 
ducement, if  given  by  A.  in  his  own 
bankmptcy  (R.  v.  Cherry,  12  Cox,  32  ; 
cp.  ante,  197-8). 

(c)  In  the  following  cases  the  effect 
of  the  original  inducement  teas  hdd  not 
to  have  ceased  and  the  confession  to 
be  inadmissible : 

A  constable  having  told  a  prisoner 
that  it  would  be  better  to  contess,  the 
prisoner  made  a  statement,  which 
was  afterwards  taken  down  in  the 
constable's  deposition  and  read  over 
to  the  prisoner  in  the  presence  of  the 
magistrate.  Before  the  prisoner  had 
made  any  answer,  the  maoistrate 
cautioned  him  not  to  say  anything  to 
injure  himself,  as  it  would  be  tSkxia 
down  and  used  against  him.  The 
prisoner  then  said,  "  What  I  have 
stated  before  is  true ;  " — held,  con- 
fession inadmissible,  as  the  magistrate, 
by  not  cautioning  the  prisoner  that 
he  must  not  rely  on  the  constable's 
promise,  had  impliedly  sanctioned  it, 
and  the  prisoner  might  well  have 
believed  tnat  the  second  confession 
would  do  him  no  injury  (R.  v.  Smith, 
cited  3  Russ.  Cr.,  6th  ed.,  498;  and  see 
R.  V.  Compson,  id.  499.  In  R.  r. 
Homer,  1  Cox,  364,  however,  the 
contrary  was  held  on  identical  facto, 
but  R.  V.  Smith  was  not  cited,  and  no 
notice  was  taken  by  the  judge  that 
the  original  confession  had  been  in- 
corporated in  the  constable's  deposi- 
tion ;  see  as  to  this  case,  3  Russ.  Or. 
499  n.). 

A  constable  told  a  prisoner  in  the 
moming  that  it  would  )»e  "  better  to 
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Inadmissible. 


The  prosecutor's  wife  said  to  the 
prisoner,  "  If  you  do  not  tell,  I  will 
send  for  a  constable  in  the  morning 
to  take  you  to  the  magistrate."  The 
prisoner  did  not  then  say  anything, 
but  next  morning,  being  arrested, 
made  a  confession  on  his  way  to  the 
magistrate.  Confession  held  ad- 
missible, as  the  inducement — viz, 
that  the  constable  would  not  be  sent 
for,  and  the  prisoner  would  noi  be 
taken  to  the  magistrate— ceased 
when  these  events  happened  (R.  v. 
Richards,  5  C.  &  P.  318). 


(d)  A.  is  charged  with  receiving 
property  stolen  by  B.  A  confession 
maoe  by  B.  to  a  constable  in  the 
presence  of,  and  not  denied  by,  A.  is 
admissible  against  the  latter  (R.  v. 
Cox,  1  F.  &  1*.  90,  cited  ante,  238). 

A.  and  B.  being  in  custody  on  a 


tell  the  truth";  in  the  evening 
another  constable  cautioned  the  pri- 
soner that  "  anything  he  might  say 
would  be  used  against  him."  A  con- 
fession afterwards  made  held  inad- 
missible (R.  V.  Doherty,  13  Cox,  23 ; 
contra,  Tay.  s.  878,  citing  several 
earlier  cases). — A  magistrate  having 
told  a  prisoner  that  if  the  latter  would 
confess  he  would  do  all  he  could  for 
him,  the  prisoner  subsequently  con- 
fessed to  a  turnkey  who  did  not  cau- 
tion him.  Confession  held  inad- 
missible (R.  V.  Cooper,  5  C.  &  P.  635. 
It  would  probably  have  been  inad- 
missible even  if  the  turnkey  had 
cautioned  him). 

The  prosecutor's  wife  said  to  the 
prisoner,  "  You  will  be  forgiven  if 
you  confess ;  "  the  prisoner  was  then 
taken  before  a  magistrate,  but  dis- 
charged without  having  confessed. 
Afterwards  she  was  re-arrested,  when 
the  constable  said  to  her  in  the 
presence  of  her  mistress,  "  You  are 
not  bound  to  say  anything,  but  if  you 
do,  your  mistress  will  hear  you." 
Confession  held  inadmissible,  as  the 
original  inducement  might  be  con- 
sidered to  have  been  re-sanctioned  by 
the  mistress  not  dissenting  from  the 
constable's  remark.  AliUr,  if  the 
mistress  had  not  been  present  (R.  v, 
Hewitt,  1  Car.  &  M.  534). 

A.  is  charged  with  the  murder  of 
B.'s  child.  S.  having  asked  A.  if  he 
had  anything  to  do  with  the  dis- 
appearance of  the  child,  A.  cried  and 
said,  "  If  you  won't  send  for  the  police 
I'll  tell  the  truth."  B.  promised  not 
to  hurt  her  or  send  for  the  police  if  she 
told  the  truth,  and  A.  then  confessed. 
Afterwards  C,  a  neighbour  of  B.'s, 
took  A.  into  a  room,  and  on  ques- 
tioning her  A.  repeated  the  confession. 
Held,  the  first  confession  was  inad- 
nussible,  and  the  second  was  so  con- 
nected therewith  as  to  be  also  so, 
although  C.  was  not  in  authority  and 
held  out  no  inducement  (R.  v.  Rue, 
34  L.T.  400). 

{d)  A.  is  charged  with  receiving 
property  stolen  by  B.  A  confession 
by  B.  before  a  magistrate  in  A.'s 
presence,  and  not  denied  by  A.,  that 
he  (B.)  had  stolen  the  goods  is  not 
admissible  against  A.  to  prove  that 
fact  (R.  V.  Turner,  ante,  238). 

A,   and  his  wife,  B.,  are  charged 
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Admissible. 

joint  charge,  A.  makes  and  signs  a 
voluntary  statement  implicating  B. 
Upon  this  statement  being  read  over 
to  B.  by  the  police,  B.,  who  is  first 
cautioned,  makes  a  confession  which, 
after  it  is  written  down,  he  signs. 
Held  that  both  statements  were  ad- 
missible against  B.  (R.  v.  Hirst,  18 
Cox,  374). 

A.  is  charged  with  crime.  While  in 
prison,  A.  makes  a  confession  to  B.,  a 
fellow  prisoner,  which  the  police,  by 
means  of  a  hole  bored  in  the  wall, 
overhear.  Held,  though  with  hesita* 
tion,  that  the  confession  was  admissi- 
ble (R.  V.  Boughton,  70  J.P.  Rep.  608). 

(e)  A.  is  charged  with  stealing 
money  from  B.  The  fact  that  A, 
after  an  improper  inducement  to 
confess,  gave  up  the  money  to  B., 
saying,  as  he  did  so,  that  it  was  the 
money  which  had  been  stolen  from 
him,  held  admissible  (R.  v.  Griffin, 
Rus.  &  Ry.  151). 

A.  is  charged  with  burglary,  the 
fact  that,  after  an  improper  induce- 
ment, A.  confessed  to  naving  thrown 
a  lantern  into  a  pond,  and  the  fact 
that  the  lantern  was  found  there, 
are  admissible  (R.  v.  Gould,  9  C.  &  P. 
364  ;  R.  v.  Harris,  cited  Joy,  83  ;  R. 
V,  Thurtell,  id.  84.  Aliler  as  to  other 
parts  of  the  confession). 


InadmissiUt. 

with  the  murder  of  B.'s  child.  B.  had 
at  the  inquest  testified  that  the  child 
had  fallen  from  a  perambulator ;  but 
afterwards  stated  to  the  coroner  that 
she  "  had  told  the  tale  about  the 
pram,  to  screen  A.,  who  had  struck 
the  child."  Held,  B.*8  statement, 
though  evidence  against  herself,  was 
not  i^missible  against  A.  (R.  v.  Flutter, 
114  Sess.  Pap.  C.C.C.  p.  1259,  per 
Wright,  J.) 

A.  is  charsed  with  the  murder  of  B. 
A  death-bed  confession  made  by  C 
that  he,  and  not  A.,  had  murdered  B., 
is  inadmissible  as  evidence  of  that  fact 
for  A.  (R.  V.  Gray,  Ir.  Circ.  Rep.  76). 

(e)  A.  is  charged  with  stealing 
money  from  B.  The  fact  that  A., 
after  an  improper  inducement  to 
confess,  gave  up  some  of  the  money 
to  B.,  saying  as  he  did  so  that  it  was 
all  he  had  left  of  it  (B.  v.  Jones,  Rus. 
&  Ry.  152),  or  that  he  had  stolen  it 
(2  East  PC.  658),  held  inadmissible. 

A.  is  charged  with  theft.  The  fact 
that,  after  an  improper  inducement, 
A.  confessed  to  the  theft;  andthefiact 
that  he  took  a  constable  to  a  house 
where,  and  to  persons  to  whom,  he 
said  he  had  disposed  of  the  prop^y. 
which  persons,  however,  denied  the 
receipt  of  the  property  which  was 
never  found,  both  neld  inadmissible 
(R.  V.  Jenkins,  R.  &  R.  492). 
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CHAPTER  XXII. 

STATEMENTS  BY  DECEASED  PERSONS. 

The  second  main  class  of  exceptions  to  the  hearsay  rnle  consists 
of  declarations,  oral  or  written,  made  by  persons  since  deceased, 
which  are  admissible  in  proof  of  the  facts  declared  in  the 
undermentioned  cases,  the  truth  of  the  declarations  being 
deemed  to  be  primd  facie  guaranteed  by  the  special  conditions 
of  admissibility  imposed  : — (1)  Declarations  against  interest ; 

(2)  Declarations  in  the  course  of  duty ;  (3)  Declarations  as  to 
public  rights ;  (4)  Declarations  as  to  pedigree ;  (5)  Dying 
declarations  in  cases  of  homicide  ;  (6)  Declarations  by  testators 
as  to  their  wills. 

In  (1)  and  (2)  the  declarations  are  admissible  upon  any  issue ;  in 

(3)  to  (6)  they  are  only  admitted  from  the  necessity  of  the  case,  and 
in  proof  of  the  particular  issues  specified. 

Bztiixisie  Proof  of  Death,  Identity,  &c. — The  special  conditions  of 
admissibility  must  be  proved  cUiuiide  to  the  satisfaction  of  the 
judge ;  though  after  seven  years'  absence  the  death  of  the  declarant 
may  be  presumed  (Wills  v.  Palmer,  53  W.B.  169)  and  in  the  case  of 
documents,  after  30  years,  the  death  and  generally  the  handwriting 
of  the  writer  (Wynne  v,  Tyrwhitt,  4  B.  &  Aid.  376  ;  Doe  v.  Michael, 
17  Q.B.  276  ;  see,  however,  poat^  257). 

Oompetency  and  Credibility. — Mr.  Justice  Stephen  states  that 
the  credit  of  a  deceased  declarant  may  be  impeached  or  confirmed  in 
the  same  manner  as  that  of  a  witness  who  has  denied  on  cross- 
examination  the  truth  of  the  matter  suggested  (art.  135).  B.  v, 
Drummond,  1  Lea.  338,  and  B.  v.  Pike,  3  C.  &  P.  598,  in  which 
dying  declarations  in  cases  of  homicide  were  excluded  because  the 
declarants  were  incompetent  as  witnesses,  are  cited  in  support, 
but  it  is  added  that  the  principle  would  obviously  apply  to  all  the 
cases  in  question ;  this,  however,  seems  doubtful,  the  case  of  dying 
declarations  being  somewhat  exceptional.  Thus,  although  incom- 
petency excludes  a  dying  declaration,  it  does  not  exclude  a  declara- 
tion against  interest  (Gleadow  v,  Atkin,  1  0.  &,  M.  410) ;  so,  want  of 


254  THE  LAW  OF  EVIDENCE.  [BOOK  U. 

personal  knowledge  would  be  fatal  to  the  former,  but  not  to  the 
latter  (Crease  v.  Barrett,  1  0.  M.  <k  B.  919).  Again,  though  proof 
of  previous  inconsistent  statements  is  admissible  to  discredit  a 
witness,  and  has  been  received  in  America  to  impeach  a  dying 
declaration  (post,  chap,  xxvii.),  yet  such  evidence  has  been  rejected 
when  tendered  in  disparagement  of  a  declaration  made  in  the  course  of 
duty  (Stapylton  v.  Olough,  2  E.  <&  B.  983,  post,  265,  in  which  case 
Lord  Campbell  remarked  "  what  the  deceased  did  in  discharging 
his  duty  was  signing  the  written  entry;  what  he  may  babble 
during  the  rest  of  his  life  on  the  subject  cannot  be  admitted  in 
evidence,  contradicting  as  it  does  here  what  he  has  before  written  '^. 
Formerly,  indeed,  where  a  subscribing  witness  was  dead,  it  was  admis- 
sible to  impeach  the  credit  of  his  attestation  by  proof  of  his  decla- 
rations that  he  had  forged  the  document  (Wright  v.  Littler,  3  Burr. 
1244, 1255  ;  Doe  v.  Ridgway,  4  B.  &  Aid.  53,  55  ;  Aveson  r.  Kinnaird, 
cm<a,  69) ;  but  since  the  leading  case  of  Stobart  v,  Dr}^den,  1  M.  & 
W.  615,  this  is  no  longer  law.  Parke,  B.,  there  remarked:  "It 
was  contended  (1)  that  as  the  plaintiff  used  the  declaration  of  the 
subscribing  witness,  evidenced  by  his  signature,  to  prove  the 
execution,  the  defendant  might  use  any  declaration  of  the  same 
witness  to  disprove  it.  The  answer  is,  that  the  attestation  is  not 
used  as  a  declaration  by  the  witness,  but  to  show  that  he  put  his 
name  in  that  place  and  manner  in  which,  in  the  ordinary  course  of 
business,  he  would  have  done  if  he  had  actually  seen  the  deed 
executed.  A  statement  of  the  witness  by  parol  or  written  on  anj 
other  document  would  be  inadmissible.  Proof  of  attestation  is,  there- 
fore, not  proof  of  a  declaration  but  of  a  fact.  (2)  That  proof  of  the 
declarations  of  the  deceased  was  in  the  nature  of  a  substitute  for  the 
loss  of  the  benefit  of  cross-examination  by  which  either  the  fact 
confessed  would  have  been  proved,  or  the  witness  would  have  been 
liable  to  be  contradicted  by  proof  of  his  admission.  But,  if  such 
declarations  were  to  be  admitted,  the  rights  of  parties  under  wUls 
and  deeds  would  be  liable  to  be  affected  at  remote  periods  by  loose 
declarations  which  those  parties  would  have  no  opportunity  of 
contradicting  or  explaining.  The  party  impeaching  the  instrument 
would,  it  is  true,  have  an  equivalent  for  the  loss  of  his  power  of 
cross-examination,  but  the  party  supporting  it  would  have  none  for 
the  loss  of  his  power  of  re-examination." 

Where,  however,  fraud  is  imputed  to  a  deceased  declarant  general 
evidence  of  good  character  is  admissible  to  re-establish  his  credit, 
ante,  171-2.  As  to  the  admissibility  of  this  and  other  forms  of  parol 
evidence  to  affect  documents,  see  post,  chapa  xxviii.  and  xlv.-xlvii. 

Miscellaneoufl. — The  declarations  (1)  may  be  either  oral  or  written ; 
(2)  they  are  not  rendered  inadmissible  by  the  existence  of  better 
evidence  of  the  same  facts ;  and  (3)  they  are  receivable  either  for  or 
against  the  parties. 


(     255     ) 


CHAPTER  XXIII. 

DECLARATIONS  AGAINST  INTEREST. 

Declarations,  oral  or  written,  made  by  deceased  persons 
against  their  pecuniary  or  proprietary  interests,  are  admissible 
in  proof  of  the  facts  stated. 

[Tay.  88.  668-695 ;  Best,  s.  500 ;  Bos.  N.P.  55-59 ;  Steph.  art. 
28  ;  2  Smith  L.O.,  11th  ed.,  827,  notes  to  Higham  v.  Itidgway,  827  ; 
Wigmore,  ss.  1455-77.  The  declarations  may  be  oral  as  well  as 
written,  (Bewley  r.  Atkinson,  18  Oh.  D.  297-8 ;  Be  Perton,  53  L.T. 
707  ;  Flood  v.  Russell,  29  L.R.I.  91 ;  the  doubt  on  this  point  in  Beet, 
lOth  ed.,  p.  415,  is  not  now  maintainable).] 

Pzineiiile. — ^The  grounds  of  reception  are  (1)  death  ;  and  (2)  the 
presumption  that  what  a  man  states  against  hie  interest  is  probably 
true.  Peculiar  means  of  knowledge,  and  absence  of  interest  to  nusre- 
present,  which  are  sometimes  included  among  the  conditions  of  the 
rule  (e.^.,  Steph.  art.  28  ;  Powell,  7th  ed.,  178,  186),  are  not,  as  will 
be  seen,  essential  to  the  admissibility,  though  they  may  be  to  the 
weighty  of  the  declarations  {inf.  257). 

ffistoxy. — Written  entries  by  deceased  bailifis,  stewards  and  vicars 
in  books  charging  themselves  with  the  receipt  of  rent,  tithe,  &c., 
were  probably  admitted  as  evidence  long  before  any  definite  rule 
against  hearsay  was  formulated.  Two  of  the  earliest  cases  in  which 
such  evidence  was  received  by  way  of  exception  to  the  rule  occur  in 
1724  and  1737,  when  old  rent-boobs  were  held  admissible  as  evidenceof 
payment,  because  no  other  could  be  had  (Woodnoth  v.  Cobham,  Bun- 
bury,  180 ;  Manning  v.  Lechmere,  1  Atk.  453).  Oral  declarations 
against  interest  were  not  admitted  until  about  half  a  century  later 
(1787,  Davies  v.  Pierce,  2  T.R.  54)  [Thayer,  P.T.  Ev.  520-1 ;  Wig- 
more,  s.  1476 ;  ante^  193]. 

(1)  The  Interest,  (a) — The  interest  involved  must  be  pecuniary  or 
proprietan/ ;  no  other  even  of  a  penal  kind  will  suffice  (Sussex 
Peerage  case,  11  0.  &  F.  108  ;  R.  v.  Birmingham,  1  B.  <fe  S.  768). 
And  the  amount  is  immaterial  so  far  as  the  admissibilitv  of  the 
declaration  is  concerned  (Orrett  v.  Oorser,  21  Beav.  52).  The 
declarations  most  also  have  been  against  interest  (xt  the  time  they 
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were  made  ;  it  is  not  enough  that  they  might  possibly  turn  out  to 
be  so  afterwards  (Smith  v.  Blakey,  L.R.  2  Q.B.  326 ;  Massey  v.  Allen, 
13  Oh.  D.  558 ;  Eaop.  Edwards,  re  ToUemache,  14  Q.  B.  D.  415). 
Where  the  declaration  takes  the  form  of  an  entry  in  a  book  of 
account,  it  will  be  against  the  declarant's  interest  if  it  either 
acknowledges  the  payment  of  money  due  to  himself,  or  charges 
him  with  the  receipt  of  money  for  which  he  is  accountable  to  a 
third  person  (Tay.  s.  673).  It  is  sufficient,  however,  if  the  entry 
standing  alone  is  primd  facie  and  in  its  natural  meaning,  against 
interest,  although  collaterally  it  may  be  in  the  declarant's  favour 
(Taylor  v.  Witham,  3  Oh.  D.  605;  but  see  Newbould  v.  Smith, 
inf.  and  post,  259). 

Proprietary  Interest — Declarations  made  by  deceased  persons  in 
disparagement  of  their  title  to  land  are  admissible  if  made  while  the 
declarant  was  in  actual  possession  of  the  property  and  as  to  matters 
within  his  personal  knowledge  or  belief.  And  as,  in  the  absence  of 
other  proof,  mere  possession  implies  seisin  in  fee,  any  declaration  bj 
an  occupier  tending  to  cut  down,  charge,  or  fetter  his  presumably 
absolute  interest,  will  be  receivable  under  this  head.  A  distinction, 
however,  exists  between  statements  which  limit  the  declarant's  own 
title f  and  those  which  go  to  abridge  or  encumber  the  estate  itself ;  the 
former  being  receivable  even  between  strangers,  the  latter  being  only 
so  as  against  the  declarant  and  his  privies  (Papendick  v,  Bridgwater, 
5  E.  <fe  B.  166 ;  Blandy-Jenkins  v.  Dunraven,  1899, 2  Ch.  121, 128 ;  q). 
ante,  203). 

StaUUes  of  Limitation. — An  acknowledgment  made  by  (or  by  the 
direction  of)  a  deceased  creditor  of  money  received  on  account  of  a 
debt  or  interest  due  to  him  is  receivable  as  a  declaration  against 
interest  if  made  before,  but  not  after,  the  debt  has  become  statute- 
barred  (Briggs  i?.  Wilson,  5DeG.  M.  &  G.  12).  Where  such  an  ac- 
knowledgment was  made  after  a  simple  contract  remedy,  but  before 
a  remedy  against  lands  in  respect  of  the  same  debt,  had  become 
barred,  the  evidence  was  rejected  by  North,  J.  [Newbould  v.  Smith, 
29  Ch.  D.  882 ;  sed  qu.,  and  Sir  J.  Stephen  remarks  that  this  decision 
seems  inconsistent  with  Bradley  v.  James,  inf  (Big.  art.  28) ;  the 
former  case  was  affirmed  on  other  grounds  in  33  Oh.D.127  and  14  App. 
Oas.  423,  but  no  opinion  was  expressed  as  to  the  admissibility  of  the 
evidence.] 

If  the  acknowledgment  be  indorsed  upon  the  instrument  itself  this 
will  not  be  sufficient  proof  of  such  payment  to  defeat  the  statute,  in 
cases  of  simple  contract  debts  (9  Geo.  IV.  c.  14,  s.  3) ;  though  an 
acknowledgment  in  any  other  form  may  be  (Bradley  v.  James,  13  O.B. 
822  ;  Steph.  art.  28).  In  the  case  of  speciatty  debts  such  an  indorse- 
ment will  be  sufficient,  if  it  is  shown  by  extrinsic  evidence  to  have 
been  written  at  the  time  expressed  ;  though  it  seems  doubtful  if  it 
will  be  presumed  to  be  correct  without  such  proof  (Tay.  ss.  690-696  ; 
Steph.  art.  28). 

(2)  Personal  Knowledge,  Competency,  ContemporaneonsneBs^  and 
Absence  of  Interest  to  misstate  not  necessaiy.  (6) — Declarations 
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against  pecuniary  interest  are  admissible,  although  (i)  the  declarant 
had  no  personal  knowledge  of  the  facts  stated,  but  received  them 
merely  on  hearsay  (Crease  v.  Barrett,  1  0.  M.<k  R.  919  ;  Percival  v. 
Nanaon,  7  Ex.  1 ;  Tay.  s.  669 ;  (diter  as  to  those  against  proprietary 
interest  unless  the  declarant  adds  his  own  belief  in  the  hearsay, 
Trimblestown  v.  Kemmis,  9  0.<&  F.  p.  780) ;  (ii)  although  he  himself 
^rould  have  been  incompetent  as  a  witness  (Qleadow  v.  Atkin,  1 0.  <k 
M.  410) ;  (iii)  although  they  were  not  made  contemporaneously  with 
the  facts  (Doe  v.Turford,  8  B.<fe  Ad.  890 ;  Smith  v.Blakey,  «*p.;Whaley 
V.  Masserene,  8  Ir.  Jur.  N.S.281,  where  a  receipt,  given  in  substitution 
for  a  lost  receipt  of  twenty-eight  years  before,  was  admitted)  ;  and 
(iv)  although  the  declarant  had  an  interest  or  motive  to  misstate  the 
facte,  which  renders  the  declaration  worthless  (Taylor  v.  Witham,  3 
Ch.D.  605,  per  Jessel,  M.R.) ;  or  made  the  declaration  pendente  lite  as 
evidence,  or  post  litem  mottxm  (  Whaley  v.  Masserene,  sup,).  These  cir- 
cumstances affect  the  weight,  not  the  admissibility,  of  the  evidence. 

(3)  Oollateral  Facts.  Oontradiction  of  Documents,  (o) — The 
declarations  are  evidence  not  only  of  the  precise  fact  against  interest, 
but  of  all  connected  facta  (though  not  against  interest)  which  are 
necessary  to  explain,  or  are  expressly  referred  to  by,  the  declaration — 
and  whether  contained  in  the  same  or  other  documents  (Taylor  v, 
Witham,  3  Ch.D.  605  ;  The  Swiftsure,  82  L.T.  389  ;  Connor  v. 
Fitzgerald,  1 1  L.R.  Ir.  1 06 ;  and  compare  admissions,  ante,  2 1 2).  Thus, 
accounts  are  admissible  some  items  of  which  charge  the  declarant^ 
though  other  connected  items  discharge  him,  or  even  show  a  balance 
in  his  favour ;  for  in  the  former  case  it  is  not  to  be  presumed  that  a 
man  will  charge  himself  falsely  for  the  mere  purpose  of  getting  a 
discharge,  and  in  the  latter  the  debit  items  would  still  be  against 
interest,  since  they  diminish  the  balance  in  his  favour  (Tay.  s.  674). 
Sut  disconnected  facts,  though  contained  in  the  same  document  or 
statement,  are  inadmissible. 

The  declarations  are  subject  to  the  rules  as  to  parol  evidence 
affecting  documents.  Thus,  they  cannot  be  received  to  derogate  from 
the  declarant's  own  grant  (Jjedor  v.  Lalor,  4L.R.1. 678;  and  qp. O'Brien 
V.  Shiel,  L.R.  7  Eq.  255)  ;  or  to  qualify  the  estate  of  a  co-devisee 
(Turner  v.  A.-G.,  I.R.  10  Eq.  386,  392 ;  see  Trusts,  post,  chap.  xlv.).  As 
to  declarations  by  deceased  attesting  witness  impeaching  his  attesta- 
tion, see  ante,  254. 

(4)  Extrinsic  Proof,  {d) — Extrinsic  proof  must  be  given  of  the 
declarant's  death  (unless  presumable  from  seven  years'  absence.  Wills  v. 
Palmer,  53  W.R.  169),and  that  the  statement  was  either  7nade,tDritten, 
or  signed  hy  him,  or,  if  made  or  written  by  another,  that  it  was 
authorised  (Lancum  v,  Lovell,  6  C.  &  P.  437,  443-5  ;  Bradley  v.  James, 
130.B.  822  ;  Doer. Hawkins,  2  Q.B.212),  ov  adopted  (Doe v. Hawkins, 
8up.',  Devonshire  r.NeiU,  2  L.R.1. 132, 157;  an(«, 236,  239),  by  the 
deceased.  Where,  however,  the  document  is  thirty  years  old,  and 
produced  from  proper  custody,  the  handwriting  may  generally,  if  the 
writing  is  a  private  one,  be  presumed  (po«<,  chap,  xlii.;  Tay.  s.  682  ; 
Bos.  N.P.  141-144;  but  see  post,  263),  and  this  rule  has  not  been  acted 
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on  in  the  case  of  declarations  as  to  pedigree  (Fitzwalter  Peerage,  10 
C.  <fc  F.  193  ;  Tay.ss.  1874, 1875);  nor  in  those  made  in  the  course  of 
duty  (Doe  v.  Davies,  10  Q.B.  814 ;  Miller  v.  Wheatley,  28  L.R.Ir. 
144,  where  the  handi^riting  of  a  deceased  clergyman  to  a  register 
more  than  thi)rty  years  old  was  required  to  be  proved). 

Moreover,  if  the  declarant  purport  to  charge  himself  as  the  agefUy 
deiba/ifd,  or  receiver  of  another,  it  is  necessary,  in  addition,  to  give 
some  proof  that  he  really  occupied  the  alleged  position;  except 
(i)  where  the  agency  is  a  public  one;  or  (ii)  perluips,  where  the  entries 
are  andetit^  produced  from  proper  custody,  and  bear  strong  internal 
evidence  of  genuineness  [Tay.  s.  683  ;an^,  109-110]. 

It  is  not,  however,  necessary  to  give  independent  evidence  of  the 
existence  of  the  charge  of  which  the  entry  shows  the  subsequent 
liquidation  (Taylor  v.  Witham,  sup, ;  Tay.  s.  675). 


EXAMPLES. 


Admissible. 


Inadmissible, 


(a)  To  prove  the  execution  of  a  will ; 
— an  entry  made  by  a  deceased  soli- 
citor in  his  ledger  of  the  payment  of 
his  charges  for  drawing  the  will  and 
attending  its  execution,  is  admissible 
as  a  declaration  against  interest  [Re 
Thomas,  41  L.J.P.  &  M.  32 ;  Wills  v. 
Palmer,  63  W.R.  165 ;  Bradshaw  v. 
Widdrington,  86  L.T.  726,  733.  And 
entries  of  charges  would  be  admissible, 
it  seems,  even  though  they  appear  to 
have  been  paid  otherwise  than  upon 
the  face  of  the  entries  :  Doe  v.  Robson, 
15  East,  32]. 

An  entry  by  a  deceased  accoucheur 
of  the  payment  of  his  charges  for 
attending  a  confinement  is  evidence 
of  the  date  of  the  child*s  birth  (Hig- 
ham  V.  Bidgway,  10  East,  109),  of  the 
name  of  its  parents,  though  only 
stated  on  hearsay  (Percival  v.  Nanson, 
7  Ex.  1 ;  see  tn/.,  261),  and  of  the  pay- 
ment of  the  charges,  tliough  the  payer 
was  alive  and  might  have  been  cidled 
(Middleton  v.  Melton,  10  B.  &  C.  317). 

To  prove  that  A.  was  illegitimate ; 
— a  statement  by  him  that  he  was  so 
held  receivable  after  his  death  as  a 
declaration  both  against  pecuniary 
and  proprietary  int^est  (Re  Perton, 
58  L.T.  707  ;  Contra  Haslam  v,  Qron, 
'post,  286.  290). 

A  declaration  by  A.  (deceased)  who 
would,  in  the  event  of  B.  dying  intes- 
tate, have  been  entitled  to  a  certain 
sum  under  a  settlement,  that  B.  had 
made  a  will  leaving  her  a  less  sum,  is 
admissible  as  against  interest  (Flood 
r.  Russell,  29  L.R.I.  91). 


(a)  The  question  being  whether 
certain  jewels,  which  A.  (deceased) 
had  deUvered  to  lus  wife  '*  for  her 
use,"  belonged  to  her  absolutely  or 
only  for  life ; — a  revoked  coidioil 
made  by  A.  reciting  that  he  had  given 
them  to  her  for  life,  held  not  to  be  a 
declaration  which  was  against  A.*6 
mterest  {Re  Bowes,  W.N.  1889,  138). 

To  prove  that  certain  shares  be- 
lonffed  to  A. ; — an  entry  in  the  day- 
book of  a  deceased  stockbroker — 
"  Bought  for  A.  200  L.  C.  Go.'8  shares, 
£1400^'— held  not  admissible  as  a 
declaration  aeainst  the  broker's  in- 
terest ;  for  if  the  price  fell,  and  he  was 
not  bound  to  deliver  any  specific 
shares,  the  transaction  misht  be  for 
his  advantage  (Massey  v.  AUen,  13  C3l 
D.  558.  A  corresponding  entry  in 
the  broker's  ledger  in  which  the  latter, 
in  addition,'  debited  himself  with  the 
purchase-money  received  from  A.,  was 
admitted). 

To  prove  the  mamaffe  of  A.  and  B. ; 
— a  statement  by  a  deceased  clergy- 
man that  he  had  performed  the  cere- 
mony, the  circumstances  being  such 
as  to  render  him  liable  to  a  criminal 
prosecution,  held  inadmissible,  not 
being  against  "pecuniary  or  pro- 
prietary Interest  (Sussex  Peerage 
case,  11  C.  &  F.,  pp.  103-114). 
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AdmissMe, 

To  prove  that  A.  was  tho  owner  of 
certain  soods; — a  bill  of  lading  in 
which  they  were  consigned  to  A., 
signed  by  the  deceased  master  of  the 
vessel  in  which  they  were  shipped, 
held  admissible  as  a  declaration 
against  the  master's  interest  (Haddow 
V.  Parry.  3  Tamit  303.  AlUer  if  the 
cases  had  been  marked  **  contents 
unknown  '*). — So  a  letter  acknow- 
ledging the  receipt  of  a  will  has  been 
held  evidence  that  the  testator  sent 
the  will  to  the  writer  (PvIds  v.  Crouch, 
1  lid.  Raym.  730).  [8ed  mi.,  perhaps, 
as  to  these  cases,  since  tne  decisions 
opposite.] 

To  prove  the  payment  of  rent  by 
A.,  the  tenant)  to  6.,  the  landlord ;— > 
a  receipt  therefor  given  by  B.  (de- 
ceased) to  C.  (his  agent) ;  or  a  roceipt 
given  by  G.  (deceased)  to  A.,  is  admis- 
sible as  against  interest  [Vivian  v.  Moat, 
44L.T.  210;  and  m/.,  examples  (d)]. 


To  ^ove  the  payment  of  rent  by 
A  to  B. ; — a  statement  made  by  B.^ 
deceased  agent  when  handing  B.  a 
sum  of  money  that  "  he  had  received 
it  from  A.  as  rent,"  held  admissible 
as  against  interest  [Bewley  v.  Atkin- 
son, 13  Ch.  D.  283,  G.A.  The  same 
point  was  discussed,  but  not  decided, 
m  Fursden  v.  Clogg,  10  M.  &  W.  572 ; 
but  see  oppoeite.  A  statement  by  A., 
deceased,  that  he  had  received  money 
from  B.,  and  paid  it  over  to  C.  (who, 
it  appeared,  could  not  give  a  valid 
discharge),  was  held  admissible  in 
Orrett  v.  Corser,  21  Beav.  62]. 

To  prove  the  existence  and  terms 
of  a  (lost)  lease ; — an  entry  made  in  a 
rent-book  by  a  deceased  landlord 
that  he  had  **  agreed  to  grant  a  lease 
for  thirtjr-one  years  at  £96  rent,  and 
aco^  the  old  rent  (£84)  for  one  year 
in  consequence  of  the  potato  famine  "; 
^held  admissible  as  against  vecuniary 
interest  because  of  the  aoatement 
ol  the  first  year's  rent,  although  the 
entry  proved  an  increase  in  the  new 
nnt;  and  admissible  against  pro' 
frieiary  interest  because  the  agree- 
ment to  grant  a  lease  tended  to  fetter 
the  landlord's  absolute  rieht  of  owner- 
■bip  (Connar  v.  Fitzgerald,  11  L.R.  Ir. 
106). 

To  prove  that  A.  had  granted  a 


Inadmiaaible, 


To  prove  the  terms  on  which  A. 
sent  ffoods  to  B. ; — a  letter  written 
to  B.  by  his  deceased  manager,  stating 
that  A.  had  sent  the  goods  to  the 
office  on  the  terms  in  question,  is  not 
admissible;  the  possible  liability  of 
B.'s  manager  to  an  action  for  damages 
in  case  the  goods  were  lost  being  too 
remote  a  pecuniary  detriment  (Smith 
V.  Blakey,  L.R.  2  Q.B.  326).  So,  the 
certificate  of  a  deceased  auditor  is 
not  admissible  to  prove  an  account 
on  the  ground  of  his  liability  to  an 
action  of  negligence  if  the  account 
turned  out  incorrect  (Vivian  v.  Moat, 
44  L.T.  210). 

To  prove  a  debt  due  from  a  de- 
ceased oankrupt; — an  admission  of  the 
debt  in  the  bankrupt's  statement  of 
affairs  is  not  receivable  as  a  declaration 
against  interest,  on  the  ground  that 
there  might  turn  out  to  be  a  surplus 
after  payment  of  the  creditors,  which 
would  be  diminished  by  the  cunount 
of  the  debt  admitted  {&xp.  Edwards, 
re  Tollemache,  14  Q.B.D.  416). 

To  prove  the  payment  of  interest 
by  A.  to  B. ; — a  letter  written  by  A.'s 
former  attorney  (deceased)  to  B., 
stating  that  he  (the  attorney)  had 
paid  to  B.'s  account  a  sum  of  money 
which  he  had  received  from  A.  as 
interest; — held,  not  admissible  as  a 
statement  against  interest  (Newbould 
V.  Smith,  33  Ch.D.  127,  C.A. ;  affirmed 
on  other  groimds,  14  App.  Gas.  423). 


To  prove  a  contract  by  A.  to  hire 
B.  as  a  servant; — an  entry  in  the 
diary  of  A.  (deceased)  as  follows : 
**  April  4. — B.  came  as  a  servant ;  to 
have  for  the  half-year  £2  " — ^is  not 
admissible  as  a  statement  against  A.'fi 
interest,  being  merely  a  memorandum 
of  an  agreement  wmch  could  not  be 
presum^  to  be  prejudicial  to  either 
party  [R.  v.  Worth,  4  Q.B.  132.  Nor 
to  prove  the  terms  upon  which  horses 
were  hired  from  a  jobmaster,  is  an 
entry  by  his  deceased  servant  of  such 
terms  admissible  as  a  statement 
against  the  servant's  interest:  Cal- 
vert V.  Canterbury,  2  Esp.  646]. 

A  deed  of  conveyance  executed, 
amongst   others,    by   A.,  which    con- 
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(lost)  renewable  lease  to  B.  of  certain 
lands,  a  covenant  contained  in  a  sub- 
lease by  B.  to  C.  of  the  same  lands, 
whereby  B.  undertook  to  obtain  a 
renewal  of  A.*b  lease  to  him,  is  ad- 
missible after  B.'s  death  as  secondary 
evidence  of  A.'s  lease,  being  against 
B.  's  proprietary  interest.  The  fact  that 
B.grantedC.alea8eisal80  evidenceof  an 
act  of  ownership  sufficient  to  show  that 
B.  was  in  possession  at  the  time  (La 
Touche  v.  Hutton,Lr.  Rep.  9  £q.  166). 

A.  sues  B.  for  trespass.  To  show 
that  the  land  in  question  belonged  to 
A.,  a  statement  by  C.  (deceased)  when 
Belling  the  land  to  A.  that  it  was  part 
of  the  property  sold,  held  admissible, 
it  being  against  C's  interest  to  part 
with  more  than  possible,  though  it 
might  be  for  his  mterest  to  make  a 
good  title  (Parrott  v.  Watts,  37  L.T. 
at  757 ;  the  statement  was  aJso  ad- 
mitted as  part  of  the  res  gesta,  ante,  57). 

To  prove  that  A.  owned  certain 
land ; — a  statement  of  that  fact  made 
by  B.  (deceased)  while  felling  timber 
on  the  land  is  admissible ;  the  act 
being  a  sufficient  assertion  of  owner- 
ship to  imply  seisin  in  B.,and  so  to 
admit  his  declarations  in  derogation 
of  title  (Doe  v.  Arkwright,  5  C.  &  P. 
575).  So,  where  A.  claimed  lands 
by  cession  from  B.  (deceased),  evi- 
dence that  B.  managed  the  property 
and  while  so  doing  had  declared  he 
did  so  in  A.'s  name,  held  admissible 
without  first  proving  the  cession 
(De  Bode*8  case,  8  Q.B.  208). 

Declarations  by  A.,  the  deceased 
occupier  of  a  house,  that  he  was  the 
tenant  of  B.  at  £22  a  year,  and  had 

Eaid  the  rent;  and  entries  in  his 
ooks  that  he  had  paid  £5  lOs,  for 
the  quarter  due  midsummer  1830: — 
held  admissible  as  against  A.*s  pro- 
prietary interest  (t.e.,  cutting  down 
his  presumed  seisin  in  fee)  to  prove 
the  fact  of  the  tenancy  and  the  amount 
and  payment  of  the  rent  (R.  v.  Exeter, 
L.R.  4  Q.B.  341 ;  R.  v.  Birmingham, 
1  B.  ab  S.  763).  It  would  also  be 
evidence  of  the  name  of  the  landlord 
(Peaceable  v.  Watson,  4  Taunt.  16). 

A.  sues  B.  for  trespass  to  land  over 
which  B.  claims  a  right  of  common. 
A.  tenders  a  document  dated  1659, 
produced  from  his  own  muniment 
room  but  signed  by  D.  (tenant  of  a 
predecessor  in  title  of  B.),  witnessing 


Inadmissible. 

tained  a  recital  against  her  interest 
(•'.e.,  that  land  of  which  she  was  de- 
visee for  life  was  subject  to  a  mort- 
gage), but  the  consideration  for  which 
was  stated  to  be  that  she  obtained  a 
forbearance  from  a  debt  due  from  her 
and  a  further  advance,  held  not  ad- 
missible, there  being  a  balance  of 
interests  (Doe  v.  Wainwright»  8  A.  & 
E.  691,  699-701 ;  as  to  debtor  and 
creditor  accounts,  see  infra,  262). 


To  prove  that  a  certain  spot  was 
not  within  the  waste  of  a  manor ; — 
a  declaration  by  the  deceased  lord 
that  "  he  was  entitled  to  the  waste  up 
to  a  certain  point  (which  did  not  in- 
clude the  locus  in  quo),  but  no  fur- 
ther," ia  inadmissible — (1)  the  lord 
not  being  in  possession  of  the  locus  ; 
(2)  as  not  bemg  against  proprietary 
interest,  because,  though  disclaiming 
as  to  one  part,  he  affirmed  as  to  the 
other  [Grease  v.  Barrett,  1  C.M.&  R.  919 ; 
see  however,  as  to  debtor  and  creditor 
accounts,  infra,  262]. 

A  declaration  by  a  deceased  occu- 
pier of  land  as  to  what  he  had  heard 
another  person  state  respecting  the 
ownership  is  not  admissible  as  against 
proprietary  interest  (Trimblestown  r. 
Kemmis,  9  C.  Jb  F.  p.  780  ;  alHer  if  he 
adds  that  he  believes  the  statement 
to  be  true). 

The  question  being  whether  a  right 
of  common  existed  over  a  field ; — a 
statement  by  a  deceased  lessee  of  the 
field  that  the  ri^ht  did  or  did  not 
exist,  is  not  admissible  against  eiUier 
the  owner  of  the  field  or  strangers* 
though  aliter  against  the  declarant's 
successors  in  title  [Papendick  v. 
Bridgewater,  5  £.  &  B.  166;  R.  p. 
Bliss,  7  A.&  E.  550 ;  Blandy- Jenkins  v. 
Dunraven,  1899, 2  Oh.  121, 128]. 

So,  a  declaration  by  a  deceased 
tenant  for  life  as  to  the  boundary  of 
the  estate  is  inadmissible  against  the 
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that  C.  (a  predecessor  in  title  of  A.) 
had  been  persuaded  to  stay  an  action 
of  trespass  against  D.  upon  D.  binding 
himself  by  the  document  to  pay  C. 
16«.  costs  and  to  refrain  from  further 
trespass.  Held  admissible  as  a  de- 
claration by  D.  (deceased)  against 
his  pecuniary  interest  (Blandy- Jen- 
kins V.  Dunraven,  1899,  2  Ch.  121, 
127,  per  Jeune,  P.  and  Romer,  L.J. ; 
it  was  also  received  as  tantamount  to 
an  act  of  ownership,  ante,  111). 

A.  propounds  for  probate  a  copy  of 
a  (lost)  will  of  B.,  and  to  establish  the 
existence  of  the  original  will,  tenders 
a  recital  by  C,  deceased,  who  occupied 
land  formerly  owned  by  B.,  in  a  deed 
^whereby  C.  charged  his  interest  in  the 
land,  that  he  held  a  life-estate  therein 
derived  from  B.'s  will,  of  which  X. 
and  Y.  were  executors; — held  ad- 
missible as  against  C.'s  interest  by 
reason  of  its  twofold  limitation  of  the 
declarant's  estate  to  a  life-intereBt, 
and  under  a  particular  document  (Sly 
V.  Sly,  2  P.D.  91 ;  post,  269  ;  Flood  v. 
Russell,  ante,  258). 

Ab  to  declarations  by  deceased 
devisees  that  they  were  merely  truf  • 
tees,  see  inf.,  examples  (c). 

On  a  question  of  title  to  land ; — the 
fact  that  A.  (deceased)  accepted  an 
allotment  of  less  of  the  land  than  he 
was  primd  facie  entitled  to.  is  re- 
ceivable, even  against  strangers,  as  an 
admission  against  proprietary  interest 
[Gery  v.  I^dman,  cited  ante,  117. 
This  case  is  peculiar  as  applying  the 
rule  to  cuts  of  deceased  persons  against 
interest ;  though  ^v.  whether  the 
death  of  the  declarant  is  an  essential 
in  such  cases,  and  whether  they  pro- 
perly fall  under  the  present  head]. 

(6)  To' prove  the  payment  of  rent 
by  B.,  C,  and  D.  to  A. ; — an  entry  by 
A.'8  deceased  steward  of  the  receipt 
of  money  from  B.,  "  as  rent  both  from 
himself  and  C.  and  D.,"  is  admissible, 
although  the  payments  by  C.  and  D. 
rested  merely  on  hearsay  from  B. 
(Percival  v,  Nanson,  7  Ex.  1). 

(e)  A.  (debtor)  and  B.  and  C. 
(sureties)  sign  a  promissory  note  for 
£300  in  favour  ox  D.  .(creditor).  In 
an  action  by  B.  against  C.  for  contri- 
bution, an  indorsement  made  by  D. 
(deceased)  on  the  note,  "  Received  of 
B.  £280  on  account  of  the  £300  ori- 
ginally advanced  to  A.,**  held  admis- 


Inadmissible. 

remainderman  (Howe   v.   Malkin,    27 
W.R.  340  ;  40  L.T.  196). 


(c)  An  account  kept  by  the  de- 
ceased steward  of  A.,  on  one  side  of 
which  the  steward  debited  himself 
with  rents  received  for  A.,  but  on  the 
opposite  side  credited  himself  with 
certain  disbursements  and  the  tenants 
with  certain  allowances  ; — held  in- 
admissible to  prove  the  disbursements 
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Bible  to  show  that  0.  was  a  co-surety 
and  A.  the  principal  debtor  (Davies  v. 
iHumphreys,  6  M.  &  W.  163). 

To  prove  that  A.  lent  B.  £2000, 
the  following  entries  in  the  private 
account-book  of  A.  (deceased) : 

(1)  1872,  Oct.  1,  B.  paid  me  three 

months*  interest,  £20. 
And  on  another  page, 

(2)  1872.      January.      B.  acknow- 
ledged loan  to  this  date,  £2000. 

1872.    March.    Interest  .  .  £20 

July. — Interest  paid  me  .  £20 

Oct. — Interest  paid  me  .  £20 

Dec. — Paid  interest .  .  £20 

£80 
1872.  Dec.  27.  Paid  off  £20. 
Left  £1980  ;— 
held,  admissible  (1)  as  being  primd 
facie  against  interest,  though  col- 
laterally proving  B.'s  debt;  and  in 
(2)  the  entries  against  interest  being 
sufficiently  connected  with  those  in 
A.'s  favour  to  render  the  latter  also 
receivable  [Tavlor  v.  Witham,  3  Ch.D. 
006 ;  see  Peck  v.  Peck,  21  L.T.  670, 
and  The  Swiftsure,  82  L.T.  389,  where 
debtor  and  creditor  accounts  by 
deceased  persons  were  also  received ; 
but  cp.  examples,  sup.,  246]. 

To  prove  that  A.  had  tendered  and 
B.  refused  £100; — two  entries  by  a 
deceased  clerk  of  A.'s  solicitor  made  in 
a  day-book,  the  first  charging  himself 
with  the  receipt  of  £100  orom  his 
master  "  to  tender  to  B."  ;  the  second 
stating  the  tender  of  £100  to  B.  and 
B.*B  refusal  of  it, — are  admissible,  the 
second  being  connected  with  the  first, 
as  explanatory  of  it  (Marks  v.  Lahee, 
3  Bing.  N.C.  408). 

To  prove  a  customary  payment  by 
a  certain  part  of  a  parish ; — two 
entries  on  the  same  page  of  a  parish 
book,  signed  by  deceased  church- 
wardens, as  follows,  are  admissible : 

( 1 )  "  It  is  our  ancient  custom  thus  to 
apportion  church-lay.  The  chapclry 
of  Haworth  to  pay  one  fifth,"  &c. 

(2)  "  Received  of  Haworth,  who 
this  year  disputed  this  our  ancient 
custom,  but  after  we  had  sued  him 
paid  it  according — ^£8  and  £1  for 
costs  "  (Stead  v.  Heaton,  4  T.R.  669). 

So,  old  unsigned  accounts  foimd  in 
the  same  box  and  cimtemporaneous 
with  a  signed  account,  charsing  the 
party    signing,    are    admissible,    the 


Inadmiasible. 

and  allowances,  the  debit  and  credit 
items  not  being  connected  together 
by  any  specific  reference  [I^  C' 
Beviss,  7  C.B.  456 ;  Knight  v.  Water- 
ford,  4  Y.  &  Coll.  pp.  293-6].  So, » 
debtor  and  creditor  account^  in  which 
a  balance  is  struck  in  favour  of  the 
deceased  declarant,  but  in  which  the 
credit  items  are  not  otherwise  con- 
nected with  the  debit  items,  held  ia- 
admissible  [Whaley  v.  Carlisle,  15 
W.R.  1183;  17  Ir.  C.L.  Rep.  792; 
cUiter  as  to  other  items  showing  how 
the  total  of  the  debit  amounts  is 
made  up.  Compare  examples,  ankj 
216]. 
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Bains  received  being  the  same  in  both 
(Musgrave  v.  Emmerson,  10  Q.B.  326). 
A.  devised  property  absolutely  to 
B.,  and  B.,  after  A.*8  death,  devised 
all  her  property  absolutely  to  C.  In 
an  action  by  D.  (B.'s  daughter) 
against  O.  for  an  account,  evidence 
of  a  declaration  by  B.  (deceased)  that 
"  part  of  what  she  possessed  was 
devised  to  her  by  A.  for  JD." ; — held 
admissible  to  prove  B.  was  a  trustee 
of  that  part  for  B.  (Strode  v.  Win- 
chests,  1  Dick.  397;  see  fully  as  to 
secret  trusts,  post,  chap.  xlv. ). 


{d)  A.,  as  lessee  of  a  corporation, 
sues  B.  for  tolls.  A.  puts  in  an  an- 
cient account  of  tolls  purporting  to 
have  been  rendered  by  U.,  a  deceased 
treasurer  to  the  corporation,  but  in 
the  handwriting  of  the  town-clerk, 
whose  custom  it  was  to  enter  the  in- 
formation when  received  from  the 
treasurer.  The  present  treasurer  then 
attended  before  the  auditors  and  pro- 
duced vouchers  verifying  the  clerk's 
statement.  Held,  that  entries  charging 
the  treasurer  and  signed  by  the  auditors 
as  allowed  were  admissible  as  against 
the  interest  of  the  former  (Lancum 
V,  Lovell,  6  C.  &  P.  443-5 ;  ep,  post, 
chap.  xxz.  eUiter  as  to  others  respect- 
ing which  there  was  merely  an  unstgned 
entry  of  their  having  been  examined). 

So,  to  prove  payment  by  B.  to  A.  of 
interest  on  a  mortgage,  accounts 
showing  the  receipt  of  such  interest 
by  C,  a  deceased  steward  of  A.,  which 
accounts,  though  in  the  handwriting 
of  C.'s  clerk,  had  been  delivered  by 
G.  at  an  audit,  held  admissible  as 
having  been  adopted  by  0.  (Doe  v. 
Hawkins,  2  Q.B.  212). 

So,  the  signing  of  a  rent  account  by 
a  deceased  agent  was  held  to  be  an 
adoption  by  him  of  entries  of  rents 
expressed  to  be  "  paid  to  me  *'  and 
made  in  the  handwriting  of  a  de- 
ceased clerk,  thouffh  they  might  not 
have  been  admissible  as  declarations 
against  interest  by  the  clerk,  he  not 
purporting  to  charge  himself  thereby 
(Richards  v.  GU>garty,  4  Ir.  B.G.L.  300). 


Inadmissible, 


The  question  being  whether  land 
which  A.  had  conveyed  to  C.  had 
been  bought  by  A.  as  trustee  for  B. ; 
— a  statement  made  by  A.  (deceased) 
after  the  conveyance  that  he  had  re- 
ceived the  purchase-money  from  B., 
held  inadmissible — (1)  as  in  deroga- 
tion of  his  own  grant;  (2)  as  made 
after  parting  with  his  interest  (Lalor 
V.  Lalor,4L.R.I.678;  an/e,  221). 

A.  devises  property  to  B.  and  0. 
jointly  and  absolutely.  A  declara- 
tion made  by  B.  (deceased)  thirty 
years  afterwards  that  the  property 
was  held  by  him  and  C.  in  trust  for 
certain  secret  purposes,  thoueh  against 
B.'s  interest,  is  not  admissiUe  to 
prove  the  trust  against  0.  (Turner  v, 
A.-G.,  LR.  10  Eq.  386, 392). 

{d)  To  prove  the  terms  of  a  ten- 
ancy ; — entries  in  the  rent-books  of 
a  deceased  steward,  wherein  he  was 
debited  with  the  rents  received,  the 
entries  being  in  the  handwriting  of  a 
person  (also  deceased)  who  styled 
himself  "  clerk  to  the  steward,"  held 
inadmissible  as  declarations  against 
the  steward's  interest  in  the  absence 
of  extrinsic  proof  that  the  clerk  was 
employed  by  him  to  make  the  entries  ; 
and  inadmissible  as  against  the  clerk's 
interest,  as  they  did  not  purport  to 
charge  the  clerk  [De  Rutzen  v.  Farr, 
4  A.  &  E.  53 ;  and  see  Bright  v. 
Legerton,  ante,  81]. 

A.  sues  B.  for  trespass  to  a  several 
fishery,  and  tenders  a  document  dated 
1733  found  among  the  muniments  of 
C,  A.'s  deceased  ancestor,  purporting 
to  be  an  account  of  the  weirs  and  nets 
on  the  river  in  question  in  the  posses- 
sion of  persons  other  than  C.  Held 
not  admissible  as  a  statement  against 
the  proprietary  interest  of  C,  since 
it  was  not  signed,  nor  was  the  hand- 
writing proved,  nor  was  there  any- 
thing on  its  face  or  otherwise  to  show 
by  whom,  or  for  what  purpose,  it  was 
made,  or  whether  the  facts  were 
within  the  writer's  knowledge  or  re- 
ceived from  others  (Devonshire  v. 
Neai,2L.R.1. 132, 157). 
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CHAPTER  XXIV. 

DECLARATIONS  IN  THE  COURSE  OF  DUTY. 

Declarations,  oral  or  written,  made  by  deceased  persons  in 
the  ordinary  course  of  duty,  contemporaneously  with  the  facts 
stated  and  without  motive  to  misrepresent,  are  admissible  in 
proof  of  their  contents. 

[Tay.  ss.  697-713;  Best,  s.  501;  Ros.  N.P.  59-61;  Steph.  art. 
27 ;  2  Smith  L.O.,  lltK  ed.,  820,  notes  to  Price  v.  Torrington  ; 
Wigmore,  ss.  1517-61]. 

Principle. 7— The  grounds  of  reception  are  (1)  death;  and  (2)  the 
presumption  of  truth  which  arises  from  the  mechanical  and  generally 
disinterested  nature  of  entries  made  in  the  ordinary  course  of  dtUy, 
and  from  their  constant  liability,  if  false,  to  be  detected  by  the 
declarant's  superiors. 

History. — As  with  writings  against  interest,  so  the  admission  of 
written  entries  made  by  deceased  clerks,  dsc,  in  the  ordinary  course 
of  duty,  probably  ante-dates  the  establishment  of  the  hearsay  rule 
itself.  There  seems  reason  to  suppose  that  the  practice  of  admitting 
entries  made  in  the  books  of  strangers,  grew  out  of  the  practice  of 
admitting  similar  entries  in  the  shop-books  of  the  parties  themselves 
{ante,  208).  The  earliest  cases  in  which  such  entries  appear  to  have 
been  received  after  the  final  establishment  of  the  hearsay  rule  and 
so  presumably  as  exceptions  to  it,  are  (1698)  Pitman  v.  Maddox,  1 
Ld.  Ray.  732  and  (1703)  Price  v.Tonington, 2  id,  878,  which  is  usually 
referred  to  as  the*leading  case  for  the  exception.  In  both  cases  books 
kept  by  deceased  servants  in  the  usual  routine  of  business  were  admitted 
as  evidence  for  their  masters.  The  admissibility  of  oral  declarations 
was  not  established  until  later,  and  appears  to  have  originated  with  a 
dictum  of  Ld.  Campbell  in  1844  (Sussex  Peerage  Case,  llG,k¥,  85, 
113  ;  cp.  R.  V.  Buckley,  13  Cox,  293).  [Thayer,  P.T.  Ev.  520-1;  id. 
Cas.  Ev.,  2nd  ed.,  509,  514,  576;  Wigmore,  s.  1518.1 

(1)  The  Duty,  (a) — The  declarations  must  have  been  madd  in  the 
discharge  of  a  duty  to  a  third  person  ;  a  mere  personal  custom,  not 
involving  responsibility,  is  insufficient  (R.  v.  Worth,  4  Q.B.  182  ; 
Massey  v,  Allen,  13  Ch.  D.  558 ;  Trotter  v.  Maclean,  id,  574).     It  has 
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been  said,  also,  that  the  duty  must  not  be  a  geiieral  one,  involving  a 
variety  of  acts  that  may  change  from  time  to  time,  but  specific  and 
twofold — %,e,j  to  do  a  particular  act  and  to  record  or  report  it  when 
done  (Smith  v.  Blakey,  L.R.  2  Q.B.  326  ;  Sturla  v.  Freccia,  5  App. 
Cas.  623  ;  Lyell  v.  Kennedy,  56  L.  T.  647,  reversed  on  other  grounds, 
14  App.  Gas.  437 ;  Mercer  v.  Denne,  1905,  2  Oh.  538,  558  ;  though  a 
rigid  application  of  this  dictum  would  conflict  with  several  of  the  cases 
in  which  the  evidence  has  been  received).  The  acta  must  have  been 
done  by  the  dedarantf  and  not  by  third  persons  [Smith  v.  Blakey,  sup,; 
Kyan  v.  Ring,  25  L.  R.  1.184 ;  Mercer  t;.Denne,  sup. ;  in  Polini  v.Gray, 
12  Oh.D.  411  (affirmed  aub  nom.  Sturla  v,  Freocia,  sup.),  however, 
James,  L.J.,  said,  *'  the  entry  must  relate  not  to  something  said, 
learned,  or  ascertained  by  the  declarant,  but  to  something  done  6y, 
or  tOf  him,"  and  in  Lyell  v.  Kennedy,  sup,,  Bowen,  L.J.,  approved 
this  statement ;  cp.  also  The  Henry  Coxon,  3  P.D.  156].  It  seems 
doubtful  whether  declarations  as  to  acts  to  be  done  are  admissible ; 
they  were  received  in  R.  v.  Buckley,  13  Cox,  293,  but  rejected  in 
Rowlands  v.  De  Yecchi,  1  G.  &  £.  10,  and  the  principle  of  the  above 
cases  would  seem  to  exclude  future  acts.  It  must  have  been  the 
declarant's  duty  to  make  (or  cause  to  be  made.  Brain  v.  Preece,  1 1  M. 
&  W.  773 ;  R.  v.  St.  Mary,  Warwick,  22  L.J.M.0. 109)  the  whole  of  the 
entry  or  record  (Trotter  v.  Maclean,  13  Oh.  D.  574). 

(2)  Oontemporaneoiisness.  (6) — The  declarations  must  have  been 
made  contemporaneously  with  the  facts  recorded  (Doe  vu  Turford,  3 
B.  k  Ad.  890 ;  Smith  v,  Blakey,  sup. ;  Mercer  v,  Denne,  1905,  2  Oh. 
538;  Ryan  v.  Ring,  25  L.R.Ir.  184);  which  term,  however,  is 
not  to  be  construed  in  the  strict  sense  applicable  to  declarations 
that  are  a  part  of  the  res  gesta ;  or  in  the  loose  one  applicable  to 
entries  in  public  registers,  or  memoranda  admitted  to  refresh  the 
memory  of  a  witness.  The  entry  should  be  made  at  or  near  the 
time  of  the  act — a  record  in  the  evening  of  an  act  done  the  same 
morning  has  been  received  (Price  v.  Torrington,  1  Salk.  285) ; 
-while  an  interval  of  two  days  has  sufficed  to  exclude  (The  Henry 
Coxon,  sup.), 

(3)  Oollateral  Facts,  Personal  Knowledge,  Motive  to  Misstate, 
Contradiction,  (c) — The  declarations  are  only  evidence  of  the  precise 
facts  that  it  was  the  writer's  duty  to  record,  and  of  which  conse- 
quently he  had  personal  knowledge;  and  not  of  other  matters  which, 
though  contained  in  the  same  statement,  were  merely  collateral 
thereto  (Ohambers  v,  Bernasconi,  1  0.  M.  (S^.  R.  347  ;  Brain  v.  Preece, 
11  M.&.W.773;  and  Smith  t>.  Blakey,  Sturla  r.  Freccia,  The  Henry 
Ooxon,  and  Ryan  v.  Ring,  sup.y  Moreover,  proof  of  a  motive  to  mis- 
represent will  exclude  the  declaration  (Ohambers  v.  Bernasconi,  sup. 
Poole  V.  Dicas,  1  Bing.  N.  0.  649 ;  The  Henry  Ooxon,  sup.). 

The  entries  cannot  be  contradicted  or  explained  by  subsequent 
declarations  (Stapylton  v.  Olough,  2  E.  <k  B.  933). 

(4)  Extrinsic  Proof. — Extrinsic  proof  must  be  given  of  the  declar- 
ant's death,  handiorititig  (ante,  257),  official  character  (though  where 
the  office  is  public,  prooi  of  acting  therein  is  sufficient :  Bright  v. 
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Legerton^  2  De  G.F.  &  J.  606),  and  duty  {wp.  264-5 ;  Ljell  t^.Kenned  j, 
56  L.T.  647,  joer  C.A.;  MQler  v.  Wheatley,  28  L.R.Ir.  144 ;  as  to  the 
duty  being  presumed,  see  Slyr.Sly,  post,  269).  Contemporaneousness 
must  also  be  established  independently,  unless  it  can  be  presumed  from 
the  circumstances  of  the  case  (Tay.  s.  704 ;  East  Union  Ry.v.Symonds, 
5  Ex.  287;  Esch  v.  Nelson,  1  T.L.R.610  cited  in/ra). 

Note.~Declarations  in  the  course  of  duty  differ,  as  we  have  seen, 
from  those  against  interest  in  requiring  contemporaneousness, 
personal  knowledge,  absence  of  motive  to  misrepresent,  and  the  ex- 
clusion of  collateral  matters. 


EXAMPLES. 


Admissible. 


InadmissibU. 


(a)  To  prove  that  A.  executed  a 
deed  at  a  certain  time  and  place ; — 
an  entry  made  by  a  deceased  solicitor 
in  his  <uary  of  his  bavins  attended  A. 
on  bis  executing  the  deed  at  that 
time  and  place,  held  admissible.  [Baw- 
Ims  V.  Rickards,  28  Beav.  370.  Li 
Hope  v.  Hope,  W.N.  1893,  20,  the 
Court  of  Appeal  doubted  whether  a 
solicitor  is  under  a  sufficient  duty  to 
his  client  within  the  rule ;  and  North, 
J.,  in  Ecroyd  v.  Coulthard,  32  L.  Jo. 
161,  rejected  similar  evidence  upon 
the  authority  of  this  doubt ;  ep.  also 
Martin  v.  Johnston,  1 F.  &  F.  122,  124- 
6.  The  duty  in  question  was,  how- 
ever, expressly  recognised  in  Doe  v. 
Turford,  cited  post,  269;  Brain  v. 
Preece,  11  M.  &  W.  773;  Bundonald 
Peerage,  cited  2  Sm.  L.C.,  11th  ed., 
325  ;  Bright  v.  Lecerton,  2  De  G.  F.  & 
J.  606,  614 ;  and  Esch  v.  Nelson,  1 
T.L.R.  610,  per  Coleridge,  C.J.,  where, 
also,  the  entry  being  in  a  diary ,  was 
presumed      contemporaneous.  In 

Bradshaw  v.  Widdrington,  86  L.T. 
726,  730-33,  C.A.,  in  which  Hope  v. 
Hope,  sup.,  was  cited,  account- books 
kejpt  by  a  deceased  solicitor  were  re- 
ceived under  the  present  head,  partly 
no  doubt  because  the  opposing  coun- 
sel was  precluded  from  objecting  to 
them,  but  partly  also  because  the 
Court  was  not  disposed  to  attach 
very  great  weight  to  the  objections 
themselves.  If  the  entries  were 
against  the  interest  of  the  solicitor  as 
well,  they  would  of  course  be  admissible 
irrespective  of  the  present  rule.  Re 
Thomas,  ante,  258.] 

Entries  made  by  a  deceased  sur- 
veyor in  his  field-book  for  the  purpose, 
and  at  the  time,  of  a  survey  on  which 
ho  was  professionally  employed,  held 


(a)  To  prove  the  purchase  of  shares 
for  a  client; — an  entry  made  by  a 
deceased  siocVbroker  in  his  day-book 
that  he  had  bought  the  shares  for  his 
client,  is  inadmissible,  there  being  no 
duty  to  make  the  entries  (Maseey  v. 
Allen,  13  Ch.D.  558). 

To  prove  the  terms  on  which  A.,  a 
farmer,  hired  B.,  a  labourer; — a 
memorandum  of  the  transaction, 
made  at  the  time  by  A.  (deceased)  in 
his  own  books,  ana  according  to  his 
usual  custom,  is  inadmissible,  there 
being  merely  a  practice  and  not  a 
duty  to  make  the  entries  (R.  v. Worth, 
4  Q.B.  132). 

To  prove  that  certain  lands  near 
Walmer  Castle  had  in  1616  been 
covered  by  the  sea; — statements  to 
that  effect  contained  in  an  ancient 
survey  made  in  that  year  by  a  sur- 
veyor under  the  direction  of  the  Uien 
Lord  Warden  of  the  C^que  Ports,  as 
to  the  repairs  necessary  to  be  done  at 
Walmer  Castle,  and  an  estimate  made 
by  the  King's  engineer  for  the  doing 
thereof, — held  not  admissible,  there 
being  no  proof  that  tiiey  were  made 
contemporaneously  with  the  doing 
of  some  act  which  it  was  the  duty  <tf 
the  deceased  official  to  record,  nor 
what  their  instructions  were,  nor  the 
source  of  their  knowledge  on  which 
the  contents  of  the  documents  wa« 
based  [Mercer  v.  Benne,  1906,  2  Ch. 
538,  C.A. ;  they  were  also  held  inad- 
missible as  public  documents,  or  as 
evidence  of  reputation,  post^  chap, 
xxv]. 

So,  to  show  what  had,  in  1777,  been 
the  line  of  high- water  mark  at  a  dock, 
ancient  surveys  and  terriers  have  been 
rejected,  both  under  the  present  rule, 
and  as  evidence  of  reputation  (Asahe- 
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AdmissQ)le* 

admissible  as  in  the  discharge  of  pro- 
feesional  duty  [MeUor  v.  Walmsley, 
1905,  2  Ch.  164,  167-8,  C.A.,  over- 
rnlinff  Eady,  J.,  1904,  2  Ch.  625,  527- 
8.  As  to  BUTYeys  and  reports  made 
in  the  discharge  of  public  duty  and 
admitted  as  public  documents,  see 
pos<»  chap.  xzxi.]. 


To  prove  that  A.  delivered  certain 
beer  to  B. ; — an  entry  of  the  delivery 
made  in  Au's  books  at  night  by  his 
drayman  (deceased),  whose  duty  it 
was  to  deliver  the  beer  during  the 
day  and  afterwards  to  make  the 
entry,  is  admissible  (Price  v.  Torring- 
ton,  1  Salk.  285).-— So  of  entries  by 
the  deceased  derk  of  a  notary,  to 
prove  presentment  and  dishonour  of 
a  bill  (Sutton  v.  Gregoiy,  2  Pea.  N.P. 
150;  Poole  v.  Dicas,  1  Bing.  N.C. 
649) ;  and  of  the  deceased  clerk  of  a 
rate  collector,  to  prove  pajrment  of 
rates  (R.  v,  St  Mary,  Warwick,  22 
KJ.M.C.  109 ;  and  see  as  to  the  ad- 
missibility of  entries  by  merchants' 
and  solicitors'  clerks,  to  prove  the 
contents,  service,  and  posting  of 
documents,  in/.,  269). 


To  prove  the  baptism  and  marriage 
of  A. ;— entries  made  in  old  Irish 
ehapd-books  by  a  deceased  Roman 


Inadmiaaible. 

ton-Smith  v.  Owen,  75  L.J.Ch.   181, 
188,  191-2,  C.A.). 

A.,  a  wife,  petitions  for  divorce 
from  B.,  her  nusband.  To  prove 
that  B.  had  infected  her  with  a  certain 
disease,  A.  tenders  an  oral  statement 
made  to  her  by  a  deceased  doctor 
as  to  the  nature  of  her  disease,  at 
a  professional  consultation.  Held, 
inaanuBsible,  no  sufficient  duty  being 
proved  (Dawson  t;.  D.,  22  T.L.K.  52). 
In  Trotter  v.  Maclean  13  Ch.D. 
574,  the  diary  of  a  deceased  colliery 
manager,  alleged  by  a  witness  to  have 
been  kept  in  the  course  of  business 
for  the  purpose  of  reporting  to  the 
owner,  was  rejected.  Pry,  J.,  remarking 
that  proof  must  be  given  not  only 
of  its  being  made  in  the  usual  routine 
of  business,  but  that  it  was  the  mana- 
ger's duty  to  make  the  whole  of  it. 

To  prove  the  terms  on  which  A. 
sent  goods  to  B. — a  letter,  stating 
the  terms,  and  written  by  the  de- 
ceased manager  of  the  branch  at 
which  the  goods  were  received,  in 
pursuance  of  a  duty  to  keep  his 
principal  informed  of  all  business 
done  at  that  branch,  is  not  admis- 
sible, the  manager's  duty  being  a 
general  and  not  a  specific  one  (Smith 
v.  Blakey,  L.R.  2  Q.B.  326 ;  and  see 
for  a  similar  case,  Turner  v.  Hutchin- 
son, 3  L.T.N.S.  815). 

To  prove  the  items  of  an  account ; 
— the  certificate  of  a  deceased  solici- 
tor, whose  duty  it  was  to  audit  the 
account  but  merely  by  checking  the 
arithmetic  without  testing  its  accu- 
racy with  the  vouchers,  held  inadmis- 
sible (Vivian  ».  Moat,  44  L.T.  210). 

The  question  being  which  of  two 
ships  was  to  blame  for  a  collision 
occurring  on  a  certain  Saturday ; — 
an  entry  of  the  circumstances  of  the 
collision  made  by  a  deceased  mate  in 
the  ship's  log  on  the  following  Monday 
held  inadmi8sible^(l)  The  acts  re- 
corded having  been  done  by  third 
persons  and  not  by  the  deceased ;  (2) 
the  entries  not  being  contempora- 
neous ;  and  (3)  it  being  in  the  interest 
of  the  declarant  to  represent  the  col- 
lision as  occurring  through  the  fault 
of  the  other  ship  (The  Henry  Cozon. 
3  P.D.  156). 

To  prove  the  baptism  and  marriage 
of  A ; — entries  in  old  Irish  Chapel- 
books  by  a  deceased  Roman  Catholic 
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Admissible, 

Catholic  priest,  who  had  performed 
the  ceremonies,  held  receivable  [Ma- 
lone  V.  Lestrange,  1839,  2  Ir.  Eq.  R. 
16;  17  W.R.  346  n.,  346  n.,  per 
Crampton,  J.,  and  Plunkett,  C. ;  on 
appeal  the  point  was  re-argued,  but 
no  decision  given,  see  O'&nnor  v. 
Malone,  6  C.  &  F.  572;  Dillon  v. 
Tobin,  12  Ir.  L.T.R.  32;  and  see 
Ryan  ».  Ring,  26  L.R.  Ir.  184]. 

So,  with  entries  in  old  parish  registers 
before  the  Irish  Marriage  Act,  made 
by  a  deceased  Protestant  clergyman 
[Miller  v.  Wheatloy,  28  L.R.  Ir.  144, 
per  O'Brien,  J.,  167-9;  conlrUf  how- 
ever, by  the  majority  of  the  Court,  on 
the  ground  that  no  proof  had  been 
given    of    the    handwriting,    official 

Eosition,  or  duty ;  though  aUier  if  this 
ad  been  given.  As  to  the  necessity  of 
such  proof,  see  also  Lyell  v.  Kennedy, 
66  L.T.  647,  per  C.A.  (reversed  on 
other  grounds,  14  App.  Cas.  437). 
Both  classes  of  entries  would  be  in- 
admissible as  parish  registers  {post, 
chap.  zzx.).  Mr.  Justice  Stephen 
cites  R.  17.  Clapham,  4  C.  &  P.  29,  as 
an  illustration  under  this  head,  but 
the  entry  there,  which  was  in  an 
English  parish  register,  seems  to  have 
been  admitted  as  a  public  document, 
and  not  as  a  declaration  by  a  deceased 
cler^man  in  the  course  of  duty  ;   see 

)er  Pollock,  C.B.,  Milne  v.  Leisler,  7 

[.  &  N.  786,  796]. 


f 


Inadmissible. 

priest  held  inadmissible  [Malone  v. 
O'Connor,  1869,  Drury,  632 ;  17  W.R. 
p.  346  n.,  347  n.,  per  Napier,  C,  on 
the  ground  that  the  entries  were  not 
contemporaneous  and  there  was  not 
a  known  legal  obligation  to  make 
them ;  and  see  Ennis  v.  Carrol ,  17 
W.R.  344  per  Walsh,  M.R.]. 

To  prove  a  marriage  solemnised  in 
Ireland  in  1842  (before  the  Irish 
Marriage  Act)  in  the  private  house  of 
a  Protestant  clerg3rman ; — an  entry 
made  by  him  in  a  register  which  he 
kept  of  such  private  marriages^  held 
ineidmissible  [Stockbridge  v.  Quicke, 
3  C.  &  K.  306,  per  Parke,  B.  No 
reasons  are  given  ;  but  the  entry  was 
not  made  in  the  ordinary  parish 
register.  This  case  was  doubted  by 
O'Brien,  J.,  in  Miller  v.  Wheatley, 
opposite.  Baron  Parke  in  the  former 
case,  however,  admitted  a  certificate 
of  the  same  marriage  as  being  a  "  part 
of  the  transaction  ;  a  ground  which 
seems  imsatisfaotory,  as  in  no  otiier 
case  has  a  certificate  been  so  received 
(see  post,  chap,  xzxii . ).  A  certificate  of 
marriage  (not  tendered  as  secondary 
evidence  of  the  register)  was  rejected 
in  Nokes  v.  Milward,  2  Add.  386 ;  so 
also  in  Farrell  v.  Maguire,  3  Ir.  L.R. 
187  (1841),  where,  however,  the  cere- 
mony had  been  performed  some  jeecn 
before  and  in  a  neighbouring  pansh]. 

The  question  being  as  to  the  age  of 
A.  (a  Jew),  and  a  custom  beinff  proved 
to  perform  circumcision  ei^t  days 
after  birth  ; — an  entry  made  in  course 
of  duty  by  a  deceased  Chief  Rabbi  in 
the  books  of  the  synagogue  that  he 
had  circumcised  A.  eight  days  after 
his  birth,  held  inadmissible  [Davis  v. 
Lloyd,  1  C.  &  K.  276,  sed  qu.  No 
reasons  are  given ;  possibly  because 
the  duty  was  not  one  known  to  the 
law,  or  because  it  depended  on  the 
parents  performing  tneir  duty  by 
bringing  the  child  within  the  eight 
days,  of  which  there  was  no  evidence. 
TUs  case  was  doubted  by  Mr.  Taylor, 
8.  701 ;  by  O'Brien,  J.,  in  Miller  v. 
Wheatley,  sup.  ;  and  in  America  in 
Kennedy  v.  Doyle,  10  Allen*  161]. 

To  prove  the  marriage  of  a  fellow  of 
a  college; — unsigned  entries  relating 
to  the  marriage,  and  made  in  the 
college  books  by  a  deceased  registrar, 
whose  duty  it  was  to  make  and  aiffn 
the  entries,  were  rejected,   although 
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To  prove  the  contents  and  posting 
of  a  letter,  not  produced  on  notice  ; — 
a  copy  bearing  an  indorsement  that 
the  original  had  been  posted,  and 
made  in  the  handwriting  of  a  mer- 
chant's clerk  (deceased),  whose  duty 
it  was  to  copy  and  post  all  letters,  is 
admissible  as  secondary  evidence 
(Pritt  V.  Fairclough,  3  Camp.  305; 
fiaffedom  o.  Beid,  id.  p.  379;  Row- 
lands V.  De  Vecohi,  1  C.  &  £.  10 ;  post, 
chap,  xliii.). 

To  prove  the  contents  of  a  lost  will ; 
— a  copy  of  the  will,  made  by  a  clerk 
to  the  solicitor  of  the  executor  of  the 
will,  all  three  being  dead,  and  en- 
dorsed "  will  of  Mary  Sly," — the  same 
olerk  appearing  in  the  copy  as  one  of 
the  attesting  witnesses,  and  the  other 
not  being  found, — held  admissible 
being  presumably  made  by  the  clerk 
in  the  course  of  his  duty  as  such  (Sly 
V.  Sly,  2  P.D.  91 ;  ante,  261),  and  post, 
chap.  zlii. 

^,  with  drafts  of  lost  deeds,  made 
by  the  deceased  clerk  to  a  solicitor 
(Waldy  17.  Gray,  L.R.  20  £q.  238). 
And  perhaps,  eJso,  an  abstract  of 
title,  made  at  the  time  of  a  sale  and 
in  the  course  of  business,  would  be 
admissible  as  secondary  evidence  of 
the  deeds  recited  (Doe  v,  Wittcomb, 
6  Ex.  601). 

To  prove  service  of  a  notice  to  quit 
on  A.'s  tenant ; — an  indorsement  of  the 
fact  and  time  of  service  made  on  a  dupli- 
cate notice  by  a  deceased  clerk  of 
A.'s  solicitor,  whose  duty  it  was  to 
serve  thenotice,  is  admissible  (Stapylton 
V.  CLov^  2  K  &  B.  933 ;  po8t,2n). 

So,  a  similar  indorsement  made  by 
a  deceased  solieiior,  stating  that  he 
himself  had  served  the  notice  is 
admissible,  the  solicitor  being  under  a 
duty  to  his  client,  and  the  presump- 
tion being  that  the  principal  would 
observe  the  rules  of  the  office  as  well 
as  the  clerks  (Doe  v.  Turford*  3  B.  & 
Ad.  890). 

The  question  being  whether  A. 
mordered  B.,  a  policeman,  at  a  certain 
time  and  place; — an  oral  report 
made  by  B.  m  the  course  of  duty,  to 


ImidmissibU, 

in  the  same  handwriting  as  the  signed 
ones  (Fox  v.  Bearblock,  17  Ch.D.  429  ; 
and  see  Lancum  v.  LoveU,  antt,  263  ; 
cUiter,  if  there  were  no  usage  to  sign 
them,  Lauderdale  Peerage,  10  App. 
Cas.  692). 

To  prove  the  contents  of  a  lost  deed, 
executed  in  1570 ; — an  entry,  stating 
the  substance  of  the  deed,  and  made 
in  1610,  in  the  books  of  a  deceased 
steward  of  the  property  to  which  the 
deed  related,  is  inadmissible,  not 
being  contemporaneous,  and  it  not 
appearing  to  be  part  of  the  steward's 
duty  to  make  the  entry  (Doe  v.  Witt- 
comb,  6  Ex.  601 ;  4  H.L.C.  425 ;  Doe 
V.  Skinner,  3  Ex.  84). 

So,  a  copy  of  a  deed  made  by  a  de- 
ceased solicitor  at  the  time  of  sending 
the  deed  away  as  a  precaution  in  case 
of  its  loss,  and  bearing  an  endorse- 
ment by  him  stating  it  to  be  a  true 
copy  and  executed  and  witnessed  by 
persons  whoae  handwriting  he  knew, 
held  to  be  inadmissible  as  "  any  one 
may  make  a  copy  of  a  deed ;  it  is  not 
like  a  letter  copied  into  a  regularly 
kept  book."  [Kerin  v.  Davoren,  12 
Ir.  Ch.  R.  352.  In  the  above  cases 
the  copies  were  both  produced  from 
proper  custody.] 

Where  the  appointment  of  parish 
surveyors  was  required  to  be  made  by 
magistrate's  warrant  under  seal,  but 
had  for  some  years  been  irregularly 
made  without  any  written  evidence 
except  an  entry  thereof  in  the  minute 
book  of  the  magistrate's  clerk  (de- 
ceased) ; — held  that  such  entries  were 
inadmissible  without  proof  of  search 
for  the  orimnal  warrants  (whose  exis- 
tence might  perhaps  be  presumed) 
and  of  a  practice  to  make  such  entries ; 
and  OIL,  even  then,  whether  the  latter 
could  be  received  as  secondary  evi- 
dence of  the  warrants  (R.  v.  Pembridge, 
Car.  &  M.  157). 


To  prove  the  posting  of  a  letter  ;— 
an  entry  as  to  the  letter  made  by  a 
deceased  clerk  in  a  book  wherein  it 
was  his  duty  to  enter  all  letters  to  he 
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AdmiMibU, 


his  inspector,  that  he  was  dboui  to  go 
to  that  place  at  that  time,  in  order 
to  watch  A.*s  movements,  held  ad- 
missible (R.  17.  Buckley,  13Ck)z,  293). 

(h)  See  Price  v,  Torrington,  1  Salk. 
285,  cited  ante,  267. 


InadmiasibU, 


posted,  held  inadmissible  (Bowlaads 
V.  De  Vecchi,  1  C.  A;  K  10 ;  aliUr  if 
tiie  duty  had  been  to  enter  the  letters 
after  posting). 

(6)  See  TSie  Henry  Coxon,  3  P.D. 
156;  Farrell  v.  Ma^^uire,  3  Ir.  L.R. 
187  ;  and  Ryan  v.  Rinff,  inf, 

(e)  The  question  bemg  whether  A. 
was  arrested  in  a  certain  parish; — a 
certificate  annexed  to  the  writ  by  a 
deceased  sheriff's  officer  stating  the 
fact,  time,  and  place  of  the  arrest, 
returned  by  him  to  the  sheriff,  held 
inadmissible,  on  the  around  that  the 
duty  merely  requirea  the  fact  and 
time,  but  not  the  place,  of  the  arrest 
to  be  returned  (Chambers  v,  Bemas- 
coni,  1  CM.  A;  R.  347.  Although  the 
principle  of  this  decision,  •*.«.,  that 
such  declarations  are  only  evidence  of 
facts  which  it  is  the  writer's  duty  to 
record,  and  not  of  incidental  mat- 
ters, is  now  established,  yet  its 
stringent  application  in  the  above  case 
has  been  froquently  criticised). 

The  question  being  whether  A.  and 
B.  were  married ; — an  entry  in  a  bap- 
tismal register  made  by  a  Roman 
Catholic  parish  p^riest  (deceased),  re- 
cording the  baptism  of  C.  as  "  bom 
of  A.  and  B.,  Ais  wife" — is  not  ad- 
missible, as  the  entry  was  not  contem- 
poraneous with  the  marriage,  which 
was  a  collateral  fact,  and  one  of  which 
the  writer  had  no  personal  knowledge 
[Ryan  v.  Ring,  25  L.R.  Ir.  184 ;  see 
also  Sturla  v.  fVecoia,  5  App.  Cas.  623, 
where  the  duty  of  a  government  com- 
mittee being  to  report  as  to  the  fitness 
of  A.  for  the  post  of  consul,  a  state- 
ment of  the  date  and  place  of  A.*s 
birth,  and  other  details  of  his  personal 
history,  was  rejected,  as  the  state- 
ment of  these  facts  was  not  necessary 
to  the  performance  of  the  duty.  The 
report  was  also  held  inadmisaiUe  as  a 
public  document,  post,  chap.  xxxi.]. 

To  prove  the  delivery  of  certain 
coal ; — the  duty  being  for  the  work- 
man who  delivered  it  to  give  an  ac- 
count at  the  end  of  the  day  of  all  coal 
delivered  during  the  day  to  a  fareman 
(deceased),  who,  being  unable  to  write, 
got  the  entries  made  for  him  by  a  clerk  ; 
— an  entry  so  made  held  inadmissible, 
for  though  made  by  the  direction  of  the 
foreman,  yet  the  latter  had  no  per- 
sonal Imowledge  of  the  deliveries 
(Brain  v.  Preece,  11  M.  &  W.  778). 
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Admissible.  Inadmissible. 

The  queBtion  being  whether  a  cer- 
tain notice  to  quit  had  been  properly 
served,  and  an  entry  of  its  service 
having  been  made  by  a  deceased 
clerk  (see  Stapylton  v.  dough,  cited 
ante,  269),  proof  of  a  subsequent  oral 
declaration  by  A.  that  he  had  served 
it  on  the  wrong  person,  held  inad- 
missible (id,). 


(     272     } 


CHAPTER  XXV. 

DECLARATIONS  AS   TO  PUBLIC  OR   GENERAL  RIGHTS. 

Declarations  made  by  deceased  persons  of  competent  know- 
ledge, ante  litem  motam,  are  admissible  in  proof  of  ancient 
rights  of  a  pablic  or  general  nature. 

[Tay,  ss.  607-634 ;  Best,  s.  497  ;  Ros.  N,P.  48-51 ;  Steph.  art.  80  ; 
Thayer,  Gas.  Ev.,  2nd  ed.,  418-20.] 

Principle. — The  grounds  of  admission  are  (1)  death;  (2)  necessity^ 
ancient  facts  being  generally  incapable  of  direct  proof ;  and  (3)  the 
guarantee  of  truth  afforded  by  the  pvhlic  nature  of  the  rights,  which 
tends  to  preclude  individual  bias,  and  to  render  misstatements  diffi- 
cult by  exposing  them  to  constant  contradiction. 

Evidence  of  this  description  is  frequently  included  under  the 
general  term  Reputation  Qpoat,  chap,  xxzv*) ;  and  is  admissible  for 
or  against  the  Crown,  as  well  as  an  ordinary  party  (A.-G.  v,  Emerson, 
1891,  A.0. 649). 

History. — ^The  admission  of  statements  under  the  present  head 
long  antedates  any  formal  rule  against  hearsay.  In  old  days  when 
jurors  informed  themselves  as  to  disputed  facts  by  inquiry  out  of 
court  {ante,  203),  this  was  probably  the  most  common  example  of  the 
reception  of  hearsay  evidence.  Thus,  in  1456,  a  jury  based  their 
finding  of  a  prescription  thereon  (Y.  B.  34  Hen.  VI.  36,  37).  The 
earliest  examples,  after  the  establishment  of  the  rule  and  by  way  of 
exception  to  it,  are  (1684)  Mossam  v.  Ivy,  10  How.  St.  Tr.  602,  610- 
13  ;  (1695)  Stayner  v.  Droitwitch,  Skin.  623 ;  and  (1722)  Somerset  r, 
France,  1  Strange,  654, 659.  Originally,  however,  such  evidence  was 
receivable  whether  the  prescription  was  public  or  private  ;  but  by  the 
end  of  the  18th  century  this  had  become  doubtful  (Morewood  v. 
Wood,  14  East  328  w),  and  finally,  in  Dunraven  v,  Llewellyn,  15 
Q.B.  791,  its  admission  was  definitely  confined  to  cases  involving 
public  or  general  rights  merely  [Thayer,  Cas.  Ev.,  2nd  ed.,  418-20  ; 
id.P.T.Ev.520], 

(1)  What  are  Matters  of  Public  and  General  Interest,  (a) — The 
interest  involved  must  be  of  a  pecuniary  nature,  or  one  afiecting  the 
legal  rights  or  liabilities  of  the  community  (R.  v,  Bedfordshire,  4  £• 
k  B.  585 ;  cp,  ante,  255). 
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FtUdic  Jiiyhta  are  those  common  to  all  members  of  the  State — e.g., 
rights  of  highway  and  ferry,  or  of  fishery  in  tidal  rivers. 

GenercU  Jiighis  are  those  affecting  any  considerable  section  of 
the  community — e.g.,  questions  as  to  the  boundaries  of  a  parish,  or 
manor. 

Declarations  by  deceased  persons  as  to  private  rights  are  inadmis- 
sible, since  these  are  not  likely  to  be  so  commonly  or  correctly  known, 
and  are  more  likely  to  be  misrepresented  (Dunraven  v,  Llev/ellyn, 
15  Q.B.  791).  Where,  however,  the  question  is  whether  a  right  is 
public  or  private  (H.  t;.  Bliss,  7  A.  &  E.  550) ;  or  the  private  right  is 
identical  with  a  public  one  (Thomas  v.  Jenkins,  6  A.  &  E,  5:^5),  such 
declarations  are  receivable. 

(2)  Oompetency  and  Identity  of  Declarant8.(6) — In  the  esse  of 
public  rightSf  all  being  concerned  may  be  presumed  competent,  so  that 
the  absence  of  peculiar  means  of  knowledge  goes,  strictly  speaking, 
to  weight  and  not  admissibility ;  but  in  the  case  of  geTieriU  rights 
the  competency  of  the  declarants  must  be  proved  (Crease  v,  Barrett, 
1  0.  M.  R.  928-9;  Rogers  v.  Wood,  2  B.  &  A.  245 ;  Devonshire  v. 
Neill,2L.R.L  159-60;  Mercers.  Denne,  1905,  2Ch.  p.  560;  Assheton- 
Smith  t^.Owen,  75  L.J.  Ch.  pp.  188, 192 ;  as  to  competency  with  respect 
to  maps,  surveys,  <&c.,  see  post,  275,  281-3).  This  may  be  either  shown 
extrinsically  {e.g.,  by  proof  of  residence  in,  or  other  connection  with, 
the  locality) ;  or  presumed  from  the  circumstances  under  which  the 
declarations  were  made  (Freeman  v.  Phillipps,  4  M.  &  S.  486  ;  New- 
castle V.  Broxtowe,  4  B.  &  Ad.  278 ;  Mercer  v.  Denne,  svp.).  Where, 
however,  the  circumstances  show  that  the  declaration  is  made 
otherwise  than  upon  the  declarant's  own  knowledge  it  will,  even 
when  relating  to  a  public  right,  be  inadmissible  (Devonshire 
V.  Neill,  sup.\  cp.  Bidder  t7.  Bridges  and  Giant's  Causeway  Co.t;.  A.-G., 
post,  282). 

The  identity  of  the  declarant  must  also  be  established,  and  in  the 
caae  of  documents,  the  signatures  or  handwriting  proved  ;  unsigned 
or  unauthenticated  documents,  even  though  produced  from  proper 
custody,  are  inadmissible  (Devonshire  v.  Neill,  pp.  157-160). 

(3)  Ids  Mota  and  Interest,  (c) — ^The  declarations  must,  in  order 
to  prevent  bias,  have  been  made  ante  litem  nwtam — i.e.,  before  the 
commencement  of  any  controversy,  and  not  merely  before  the  com- 
mencement of  any  suit,  involving  the  same  subject-matter  (Berkeley 
Peerage  case,  1811, 4  Camp.  401, 417 ;  iu  Davies  v.  Lowndes,  6  M.  tSs 
O.  at  518,  Parke,  B.,  remarked  that  the  doctrine  of  lis  mola  was 
first  introduced  in  the  former  case). 

Declarations  made  after  the  commencement  of  the  situation  from 
which  the  controversy  springs,  are  admissible  if  made  before  any 
dispute  has  in  fact  arisen  (Shedden  v.  A.-G.  30  L.  J.P.  217) ;  while 
those  made  after  a  dispute  has  arisen  are  inadmissible,  although  the 
dispute  was  unknown  to  the  declarant,  for  that  is  a  collateral  issue 
which  it  might  be  impossible  to  prove  (Berkeley  Peerage  case,  sup.; 
Shedden  r.  A.-G.,  30  L.J.P.  217),  or  was  fraudtdently  commenced  with 
a  view  of  excluding   the  declarations    (Shedden  v.  A.-G.,  sup.),  or 

8 


274  THE  LAW  OF  EVIDENCE.  [book  u. 

involved  dlffereni  parties  or  related  to  different  property  or  daims 
(Tay.s.6:33). 

On  the  other  hand,  declarations  as  to  the  right  will  be  received 
although  made  for  the  expre^  purpose  of  preventing  future  disputes 
(Berkeley  Peerage  case,  sup, ;  Monkton  v.  A.-G.,  2  Russ.  &  Myl.  147 
Brisco  V.  Lomax,  8  A.  &  E.  198  ;  Shedden  v.  A.-G.,  sup,) ;  or  after  i 
daim  had  been  asserted  but  finally  abandoned  (Hubb.  Bv.  of  Suoc.  668) 
or  after  the  existence  of  non-corhterUious  legal  proceedings  involving  the 
same  right  (Brisco  v,  Lomax,  sup,  ;  Gee  v.  Ward,  7  £.  &  B.  509) 
or  after  the  existence  of  contentious  legal  proceedings  involving 
different  rights,  or  even  the  same  right,  if  only  coUateraUy  and  not 
directly  (Freeman  v.  Phillipps,  sup, ;  Devonshire  v,  Neill,  2  L.  R.I.  132, 
156-7). 

Interest, — Declarations  made  in  direct  support  of  a  claim  con- 
templated to  be  brought  by  the  declarant,  or  otherwise  obviously 
to  subserve  his  own  interest,  will  be  rejected  (Brocklebank  9.  Thomp- 
son, 1903,  2  Oh.  844,  351-8  ;  op.  ante,  255,  265 ;  and  Plant  v.  Taylor, 
post,  286) ;  but  if  no  dispute  has  arisen,  or' claim  been  contemplated, 
the  fact  that  the  declarations  tend  to  support  his  own  title,  or  that 
the  declarant  stood,  or  believed  he  stood,  in  pari  jure  with  the 
party  relying  on  them,  affects  their  weight  only  and  not  their 
admissibility  (Doe  v,  Davies,  10  Q.B.  814 ;  Dunraven  v,  Llewellyn, 
15  Q.B.  791 ;  Moseley  v.  Davies,  11  Price,  162). 

(4)  Particular  Faots.  {d)  Oorroboration. — The  declarations  must 
relate  to  the  general  right,  and  not  to  particular  facts  which 
support  or  negative  it  [R.  i;.  Bliss,  7  A.  &  £.  550 ;  Crease  v,  Barrett, 
1  C.  M.  &  R.  919, 930 ;  K.  v.  Berger,  1894, 1  Q.B.  828,  826-7  ;  Mercer 
V,  Denne,  1905, 2  Ch.  p.  565;  Tay.  s.  617,  who  remarks  that  the  latter, 
not  being  equally  notorious,  are  liable  to  be  misrepresented  or  mis- 
understood, and  may  have  been  connected  with  other  facts  which,  if 
known,  would  qualify  or  explain  them].  Declarations  are  receivable, 
however,  which  not  only  directly  negative  a  general  right,  but 
which  indirectly  do  so — eg,,  by  setting  up  an  inoonsustent  private 
claim  (Drinkwater  v.  Porter,  7  0.  &  P.  181) ;  or  by  omitting  all 
mention  of  it  where  mention  might  reasonably  be  expected  (Edgar 
V,  Fisheries  Comms.,  23  L.T.N.S.  732 ;  Portland  v.  Hill,  2  Eq.  765  ; 
Tay.  620). 

Corroboration, — It  is  not  essential  to  the  admissibility,  though  it 
is  to  the  weight,  of  the  declarations,  that  they  should  be  corroborated 
by  proof  of  the  exercise  of  the  right  within  living  memory  (Crease  r. 
Barrett,  1  C.  M.  &  R.  919). 

(5)  Form  of  the  Declarations,  (e) — The  following  are  some  of  the 
principal  forms  in  which  evidence  of  this  nature  may  be  tendered  : — 

Oral  Statements  by  deceased  persons  of  competent  knowledge  as  to 
the  existence  or  non-existence  of  the  right,  e,g.,  statements  by 
perambulators,  which,  provided  they  are  not  confined  tq  particular 
facts,  are  evidence  either  of  reputation  or  as  declarations  accom- 
panying the  exercise  of  a  right  (Tay«  s.  618  ;  though  it  is  otherwise 
with  entries  in  parish  books  regaitiing  the  fact  that  perambulations 
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have  taken  a  particular  line,  Taylor  v.  Devey,  7  A.  <&  E.  409).  So, 
alflo,  provided  they  do  not  relate  to  private  rights  or  particular  facts, 
their  depositions  in  old  suits  in  which  the  same  right  was  inciden- 
tally,  but  not  directly,  involved  (Freeman  i7.  Philiipps,  jwsty  279 ; 
Devonshire  v,  Neill,  id. ;  Grease  v.  Barrett,  post,  276 ;  Evans  v. 
Merthyr  Tydfil,  1899, 1  Oh.  241 ;  Mercer  v.  Denne,  1905,  2  Oh.  538, 
559-60). 

Old  JDeedSf  Leas^,  dcc.^  reciting  or  describing  the  public  right  or 
matter  (Brett  v,  Beales,  M.  k  M.  416  ;  Ourzon  v,  Lomax,  5  Esp.  60 ; 
Plaxton  V.  Dare,  10  B.  &  0. 17).  Mere  copies  and  abstracts  of  such 
deeds  are  not  generally  so  receivable,  the  contents  of  a  document 
being  in  the  nature  of  a  particular  fact,  and  not  provable  by  reputa- 
tion (Doe  V,  Wittcomb,  6  Ex.  601  ;  4  H.L.C.  425).  When,  however, 
the  existence  and  loss  of  the  originals  have  been  proved,  such  copies, 
if  produced  from  proper  custody,  may  be  admissible  as  secondary 
evidence  (id.) ;  thus,  a  Bishop's  register  of  chapter  leases  has  been 
received  as  evidence  of  reputation  respecting  the  limits  of  a  parish 
(Coombs  t?.  Coether,  M.  &  M.  898 ;  Ros.  N.P.  21 7 ;  post,  820).  W^^^^^er 
Private  Acts  are  admissible  as  reputation  on  questions  of  public  right 
seems  doubtful.  They  were  received  in  Curzon  v,  Lomax,  sup,,  and 
Carnarvon  v.Yillebois,  18  M.  k  W.  818  (though  in  the  latter  case  their 
reception  might  have  been  supported  on  the  footing  of  admissions  by 
parties  or  privies),  but  rejected  in  Beaufort  v.  Smith,  4  Ex.  450 ;  see 
Bos.  N.P.  191 ;  and  j9<»^,  chap.  xxiv. 

Maps,  Surveys,  and  Assessments, — Private  Maps  are  evidence  of 
reputation  if  proved  to  have  been  made  by  (or  under  the  direction, 
or  from  the  information,  of)  deceased  persons  of  competent  know- 
ledge (Mercer  v.  Denne,  1904,  2  Oh.  545-6  ;  afifd.  1905,  2  Cfa.  pp. 
561,  568;  Assheton-Smith  v.  Owen,  75  L.J.  Ch:  pp.  188,  192; 
Smith  V.  Lister,  72  L.T.  20;  Hammond  v,  Bradstreet,  10  Ex.  390; 
B.  V.  Milton,  I  C.  &  K.  58)  ;  or  to  have  been  recognised  or  used  by 
such  persons  for  the  purpose  of  defining  the  general  right  and  not 
merely  particular  matters  (Pipe  v.  Fulcher,  28  L  J.Q.B.  12 ;  Smith 
V.  Lister,  sup, ;  Daniel  v.  Wilkin,  7  Ex.  429).  So,  a  map  made  under 
a  private  Indosure  Act  is  admissible  providing  the  Act  itself  be 
proved  (R.  v.  Milton,  sup. ;  R.  v.  Berger,  1894, 1  Q.B.  823).  Public 
Surveys  are  more  generally  tendered  as  public  documents  {post,  cbap. 
xxxi«),  than  under  the  present  head.  But  where  ancient,  and  produced 
from  proper  custody,  they  are  also  receivable  as  reputation  if  made 
under  competent  authority  (Freeman  v.  Read,  4  B.  &  S.  174  ;  Smith 
V.  Brownlow,  L.R.  9  Eq.  241 ;  2  Eagle  on  Tithes,  402-403),  or  by 
persons  of  competent  knowledge  (Beaufort  v.  Smith,  4  Ex.  450,  468, 
470 ;  Daniel  v.  Wilkin,  sup.).  As  to  modem  public  surveys  there 
is  some  doubt.  A  Tithe-map  has  been  admitted  as  evidence  of 
reputation  upon  a  question  of  public  or  general  interest  (Smith  v. 
Lister,  sup.) ;  and  in  Ireland  an  Ordnance  Survey  map  has  also  been 
80  received  (Giant's  Causeway  Co.  v.  A.-G.,  post,  282),  though  in 
England  a  similar  map  compiled  under  statutory  authority  and  to 
some  extent  from  competent  information,  was  i-ejected  (Bidder  v. 
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Bridget),  poatf  282).  Ancient  public  asaeasmefUs  {e.g.,  the  taxation  of 
Pope  Nicholas)  are  admissible  oo  the  same  footing  (see  Eagles  od 
Tithes,  supra,  as  to  these  and  similar  documents).  And  an  old 
churchwarden's  assessment  is  evidence  of  reputation  that  the  land 
is  within  the  parish  (Plaxtoa  v.  Dare,  10  B.  &  C.  17);  as  are  entries 
in  old  Vestry  Books,  provided  they  do  not  relate  to  private  rights  or 
particular  facts  (Ck>oke  v.  Banks,  2  C.  <S:  P.  478  ;  see  also  jjoat,  chap. 
XXX.) ;  so,  the  books  of  a  deceased  steward  of  a  manor  showing  fines 
assessed  are  evidence  of  a  custom  to  take  such  fines,  at  least  if 
coupled  with  some  evidence  of  their  payment  (£ly  v.  Caldecott,  7 
Bing.  433). 

Manor  Books  and  Presentments* — Court  Rolls  (provable  by  pro- 
duction of  the  original,  or  by  copy,  post,  chap,  xliii.)  may  be  received 
either  as  acts  of  ownership  (A.-G.  v.  Emerson,  1891,  A.C.  649, 
658,  the  case  of  a  demise  by  copy  of  court  roll ;  cp.  a7tle,  90),  or  as 
public  documents  (j9o«^,chap.  xxx.),  or  as  evidence  of  reputation  (Roer. 
Parker,  5  T.R.  26,  31-2 ;  Tay.  s.  623 ;  Ros.  N.P.,  17th  ed.,  212 ;  see 
also  Portland  v.  Hill,  2  Eq.  769,  Johnstone  v,  Spencer,  30  Ch.  D.  581; 
Ooote  V.  Ford,  17  T.L.R.  58,  and  Foljambe  v.  Smith,  91  L.T.  312; 
in  none  of  which,  however,  was  the  grounds  of  admission  stated). 
So,  the  draft  of  a  surrender  has  been  received,  though  no  entry 
appeared  on  the  roll  (Doe  v,  Calloway,  6  B.  <b  C.  484)  ;  and  even  an 
unsigned  custumal,  not  properly  a  Court  Roll,  but  preserved  there- 
with and  purporting  to  be  made  with  the  assent  of  the  tenants 
(Denn  v.  Spray,  1  T.R.  466  ;  cp,,  however,  jcxwt,  282).  So,  present- 
ments by  a  manor  jury  as  to  matters  within  their  jurisdiction  are 
receivable  (Roe  v,  Parker,  5  T.R.  26  ;  Evans  v.  Rees,  10  A.  k  E. 
151 ;  Richards  v.  Bassett,  10  B.  &  C.  657),  though  not,  it  has  been 
held,  as  to  matters  to  he  done  (Coote  v.  Ford,  17  T.L.R.  58 ;  but  a 
presentment  by  a  jury  of  the  repairs  to  be  done  to  a  road  at  the  public 
expense  and  a  memo,  of  repairs  done  under  it,  has  been  admitted  to 
show  that  the  road  was  a  public  one,  Giant's  Causeway  Co.  r.  A.-G. 
cited  post,  283) ;  as  well  as  the  depositions  of  manor  tenants  (if  not 
relating  to  particular  facts)  taken  in  an  authorised  inquiry  (Creabe 
i\  Barrett,  1  CM.  k  R.  919).  As  to  manor  assessments,  see  Ely  v. 
Caldecott,  sup. ;  and  as  to  statements  by  perambulators,  ante,  274. 

Verdicts,  Judgments  and  Awards, — When  juries  were  summoned 
de  vicineto  and  assumed  to  be  personally  acquainted  with  the  subject 
in  controversy,  their  verdicts  were  properly  evidence  of  reputation  ; 
but  at  the  present  day  neither  verdicts  nor  judgments  can  sti-ictly 
be  so  classed.  Whether  admissible  as  in  the  nature  of  reputation, 
or  as  amounting  to  acts  done  in  the  exercise  of  a  right  {ante,  94), 
however,  the  rule  is  now  established  that  on  questions  of  public  or 
general,  but  not  of  private  interest,  the  verdict,  judgment,  or  order, 
even  inter  alios,  of  a  c(»mpetent  tribunal,  whether  Superior  Court 
{post,  chap,  xxxvi.),  Duchy,  Manor,  or  Survey  Court,  or  Statutory 
Commission  {post,  chap,  xxxi.),  is  admissible,  not  however  as 
evidence  of  any  particular  fact,  but  as  an  adjudication  upon  the  statt? 
of   facts   and  question  of  usage  at  the  time  (Pirn  r.  Curell,  6  M. 
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&  W.  234, 26G  ;  Neill  v,  Duke  of  Devonshire,  8  App.  Cas.  147, 164-5, 
185-6  ;  Tay.  ss.  624-637).     As  to  Depositions,  see  ante,  275. 

It  does  not  affect  the  admissibilitj  (though  it  may  the  weight)  of 
a  verdict  when  tendered  under  this  h^kd,  that  it  was  not  succeeded 
by  judgment;  or  of  a  judgment,  that  it  went  by  default  (Neill  v, 
Duke  of  Devonshire,  sup,) ;  or  was  recent  (Carnarvon  v,  Yillebois, 
13  M.  &  W.  313) ;  or  not  followed  by  execution  or  satisfaction  {id. ; 
Tay.  s.  624).  And  verdicts  and  judgments  standing  upon  a  different 
footing  from  ordinary  declarations,  depositions,  or  entries  by  private 
persons,  the  conditions  as  to  death  and  lis  mota  do  not,  and  indeed 
cannot,  apply  to  them  (Qreenleaf,  s.  139 ;  Stark.  Ev.,  4th  ed.,  190,  note 
c ;  Carnarvon  v.  Yillebois,  aup. ;  K.  v.  Brightside,  1 3  Q.B.  933;  Rogers 
V.  Wood,  2  B.  <fe  Ad.  245  ;  Brisco  v,  Lomax,  8  A.  «k  E.  198 ;  Reed  v. 
JackFon,  1  East,  355). 

Such  judgments,  however,  must  not  be  interlocutory  ^Pim  v, 
Curell,  «uj9.),  nor  collusive  (Neill  v.  Duke  of  Devonshire,  supj) ;  and 
mere  atoards  have,  for  no  very  intelligible  reason,  been  altogether 
rejected  as  evidence  of  reputation  (Evans  v.  Rees,  10  A.  &  E.  151 ; 
Rogers  v.  Wood,  2  B.  &  Ad.,  245 ;  R.  v.  Cotton,  3  Camp.  444). 

OlaimSyiv/onncUionajOr  indictments  notfoUowed  by  verdict  or  judg- 
meni,  are  not  admissible  as  evidence  of  reputation  (Lancum  v.  Lovell, 
6  C.  &  P.  437  ;  Duke  of  Devonshire  v.  Neill,  2  L.R.  Ir.  132,  165, 
per  Palles,  C.B.);  though  they  may  be  as  acts  of  ownership  {antey 
94, 114).  Thus,  old  Bills  and  Answers  in  Chancery  have  been 
admitted  on  the  latter  ground  to  show  claims  made  to  a  public  right 
and  abandoned  (Malcolmson  v.  O'Dea,  10  H.L.C.  611-13  ;  Miller  v. 
Wheatley,  28  L.R.  Ir.  144, 163) ;  and  an  indictment  for  non-repair  of 
a  highway  is  similarly  admissible,  whether  submitted  to  or  prosecuted 
to  conviction  (R.  v.  Brightside,  cited  ante,  il4;  and  cp,  Blandy- Jen  kins 
V.  Dunraven,  ante.  111). 


EXAMPLES. 


Admismble. 


Inadmiseible. 


(a)  Tho  following  have  been  held 
to  be  matters  of  public  or  general 
interest : 

QuestiouB  as  to  the  boundaries  of  a 
county,  town,  parish,  manor,  or  hamlet 
(Ntcholls  V.  Parker,  14  £a«t,  331  n.). 

Proceedings  against  the  lord  of  a 
manor  for  causing,  or  suffering,  the 
destruction  of  sea- bank  whereby  a 
royal  castle  was  injured  (Mercer  v. 
Denne,  1904,  2  Ch.  pp.  542-3;  1905, 
2  Ch.  pp.  569-60). 


(a)  The  following  have  been  held 
to  be  matters  of  a  private  nature  : 

Questions  as  to  the  boundaries  of 
two  private  estates  (Clothier  v.  Chap* 
man,  14  East,  331  n.) ;  or  the  boun- 
dary of  a  waste  over  which  some 
tenants  only  of  a  manor  claimed  a 
right  of  common  (Dunraven  v.  Llewel- 
lyn, 15  Q.B.  791) ;  or  the  boundary  of 
a  highway  on  a  charge  against  an  ad- 
joining landowner  of  obstructing  the 
highway  [R.  v,  Borger,  1894,  1  Q.B. 
823.  In  this  case  the  evidence  ten- 
dered was  a  map  attached  to  an  old 
Inclosure  Award,  showing  the  high- 
way as  existing  at  the  date  of  the 
award,  though  the  commissioners  had 
no  jurisdiction  over  the  defendant's 
land.  In  rejecting  it.  Cave,  J.,  re- 
marked that  though  reputation  was 
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AdmusibU. 


The  existence  of  a  highway  (Crease 
V.  Barrett,  1  C.  M.  &  R.  019 ;  R.  v. 
Berger,  sup.) ;  or  of  a  right  to  tolls 
on  a  public  road  (Brett  v,  Beales,  M. 
&  M.  416) ;  or  a  claim  by  one  of  the 
public  to  fish  in  a  tidal  river  (Neill  v, 
Devonshire,  8  App.  Cas.  35). 

The  question  whether  certain  land- 
owners were  liable  to  repair  a  bridge 
or  sea-wall  (R.  v.  Sutton,  8  A.  &  E. 
516 ;  R.  V.  Bedfordshire,  4  £.&  B.  535  ; 
R.  V.  Leigh,  10  A.  &  E.  398 ;  Hudson 
V.  Tabor,  2  Q.B.D.  290). 

A  custom  of  electing  the  church- 
wardens of  a  parish  (Berry  v.  Banner, 
Pea.  R.  156) ;  or  a  custom  of  descent 
(Denn  v.  Spray,  1  T.R.  466),  or  of 
heriot  (Damerell  v.  Protheroe,  10  Q.B. 
20),  in  a  manor. 

A  right  to  a  pew  (Price  v.  LitUewood, 
3  Camp.  288 ;  but  see  post,  chap.  zzx. ). 


The  existence  of  a  parish  or  district 
modus  (Moscley  v.  Davies,  11  Price, 
162 ;  Rudd  v.  Wright,  1  Phil.  &  Am. 
Ev.,  10th  ed,,  171). 

A  right  of  common  to  all  tenants  of 
a  manor  (Dunraven  v.  Llewellyn,  sup,  ; 
Warrick  v.  Queen's  Coll.,  40  L.J.  Ch. 
780  ;  Smith  v.  Lister,  72  L.T.  20) ;  or 
a  question  whether  land  was  subject 
to  the  commonable  rights  of  the  com- 
moners of  certain  parishes  (Evans  v. 
Merthyr  Tydfil  Council,  1899,  1  Ch. 
241,  261,  C.A.). 

A  lord's  prescriptive  right  of  free- 
warren  over  the  entire  manor  (Car- 
narvon V.  Villebois,  13  M.  &  W.  313) ; 
or  his  claim  to  the  minerals  under  a 
certain  district  (Barnes  v,  Mawson,  1 
M.  &  S.  77 ;  Crease  v.  Barrett,  sup.), 

(b)  To  prove  a  custom  of  a  manor  ; 
— declarations  by  deceased  tenants  of, 
or  even  by  mere  residents  in,  the  manor 
are  admissible  (Dunraven  v.  Llewellyn, 
15  Q.B.  791). — So,  to  prove  a  custom 
of  mininff,  declarations  by  deceased 
owners  of  the  surface  are  receivable, 
for  they  were  more  likely  to  become 
adventurers  than  persons  living  at  a 
distance  (Crease  v.  Barrett,  sup,), — 
To  prove  that  a  public  building  was 


InadmisstbU. 

admissible  to  prove  whether  a  road 
was  a  highway  or  not,  it  was  not  evi- 
dence of  parScular  facts  (i.e.,  of  the 
boundaries  of  the  highway)  from 
which  an  inference  might  be  drawn  as 
to  individual  rights]. 

The  existence  of  a  private  right  of 
way  over  a  field  (Reed  v,  Jackson,  1 
East,  355) ;  or  a  claim  by  an  indi- 
vidual to  a  several  fisherv  in  a  non- 
tidal  river  {Be  De  Burgho*s  Estate. 
1896,  1  LR.  274). 

The  question  whether  the  sheriff  of 
a  county,  or  the  corporation  of  a  city, 
was  liable  to  execute  criminals  (R.  r. 
Antrobus,  2  A.  &  £.  793). 


A  custom  of  electing  the  master  of 
a  grammar  school  (Withnell  v.  Gar- 
tham,  1  Esp.  322). 


A  rieht  of  presentation  to  a  living 
(R.  V,  Eriswell,  3  T.R.  707,  723,  per 
Ld.  Kenyon ;  eonira  Meath  v.  Belfield, 
1  Wils.  215). 

The  existence  and  nature  of  a  farm 
modus  (Wells  v,  Jesus  Coll.,  7  C  A  P. 
284  :  Pritchett  v,  Honeybome,  1  Y.  & 
J.  135 ;  1  Phil.  &  Am.  Ev.  10th  ed.  172). 

A  private  right  of  common  to  in- 
dividual tenants  of  a  manor  (Don- 
raven  V.  Llewellyn,  sup,  ;  Williams  v. 
Morgan,  15  Q.B.  782) ;  or  the  right  of 
all  the  tenants  to  cut  and  sell  wood 
(Blackett  v.  Lowes,  2  M.  &  S.  494). 


A  lord^s  prescriptive  rifht  to  all 
wreck  within  the  manorial  boundaries 
(Talbotv.  Lewis,  1  CM.  &  R.  495;  Stac- 
poole  V,  The  Queen,  Ir.  R.  9  £q.  619). 


(6)  The  question  being  as  to  the 
boundaries  of  a  countv ;— declarations 
by  deceased  law  officers  and  digni- 
taries of  the  Crown,  who  had  no  per- 
sonal knowledge  of  the  subject  except 
what  they  derived  from  an  irr^;ular 
judicial  inquiry,  are  inadmissible 
(Rogers  v,  WooJ,  2  B.  ft  Ad.  245 ;  posf, 
283). 

The  question  being  as  to  a  public 
right  of  fishery  in  a  tidal  river; — a 
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Admissible. 

within  tho  hundred  of  B. ; — ancient 
ordere  made  by  Justices  at  Quarter 
Sessions  for  the  county  so  describing 
it,  are  admissible  without  proof  that 
the  justices  resided  in  the  hundred  or 
county, — their  competency  beins  pre- 
sumed from  their  office  (Dk.  of  New- 
castle r.  Broztowe,  4  B.  &  Ad.  273). — 
So,  competent  knowledge  will  be  pre- 
sumed from  the  declarants  haying 
been  called  as  witnesses  in  an  ancient 
suit  (Freeman  v.  Phillipps,  4  M.  &  S. 
486) ;  or  becoming  parties  to  an  In- 
cloeure  Act  (Camaryon  v.  Villebois, 
13  M.  &  W.  313) :  or  to  Conditions  of 
Sale  (Williams  v.  C^oodchild,  cited  2 
Eagle  on  Tithes,  440). 


(c)  The  question  in  an  action  being 
as  to  the  boundaries  between  two 
manors ; — former  non-contentious  pro- 
ceedings on  the  joint  petition  of 
preyious  owners  of  the  two  manors 
who  alleged  that  disputes  as  to  tiie 
boundary  were  likely  to  arise,  are  ad- 
missible (Brisco  V.  Lomax,  8  A.  &  £. 
108 ;  and  see  G^  v.  Ward,  7  E.  &  B. 
509). — So,  depositions  in  an  ancient 
suit  brought  to  decide  the  possession 
of  a  fishery,  as  between  two  private 
claimants,  are  admissible  in  a  subse- 
quent suit  inyolyinff  the  right  of  the 
pvblie  as  against  tne  descendants  of 
one  of  them  (D.  of  Deyonshire  v.  Neill, 
2  L.R.  Jr.  132).— So,  the  question 
being  as  to  the  mode  of  assessment  of 
a  customary  fine ;— depositions  in  an 
ancient  suit  against  a  former  lord,  in 
which  only  the  amoutU  of  the  fine,  and 
not  its  mode  of  assessment,  was  in 
questioD,  are  admissible,  the  lis  mata 
being  different  (Freeman  v.  Phillipps, 
4  M.  ft  S.  486). 


{d)  The  question  being  whether  a 
road  was  public  or  priyate  ; — declara- 
tions by  deceased  residents  in  the 
neighbourhood  that  it  was  public 
(Oease  v.  Barrett.  1  CM.  ft  R.  928-9) ; 
or  that  it  was  private  (Drinkwater  v. 
Porter,  7  C.  ft  P.  181)  are  admissible. 
— So^  to  proye  that  the  boundary  of  a 


Ijiodmissible, 

paper  dated  1733  found  amongst  the 
plaintiff's  muniments  of  title,  and 
purporting  to  be  an  account  of  weirs 
and  nets  m  the  riyer  in  question  and 
in  whose  possession,  but  not  signed^ 
and  the  handwriting  of  which  was  not 
proved,  held  inadmissible  (Deyonshire 
t;.Neill,2L.R.l,pp.  167-60:  iw/ra  228). 

Depositions  made  in  answer  to  an 
information  by  the  A.-G.  against  the 
lord  of  a  manor  for  causing  the  des- 
truction of  a  sea-bank  and  so  injuring 
a  royal  castle,  held  inadmissible,  com- 
petent knowledge  by  the  deponents 
not  being  either  imputable  from  the 
circumstances  or  proved  aliunde 
(Mercer  v.  Denne,  1905,  2  C^.  pp.  559- 
60 ;  though  the  deponents  resided  in 
the  locality,  see  p.  544 ;  ep,  Evans  v. 
Merthyr  Tydfil,  1899,  1  Ch.  p.  248). 

(c)  The  question  being  as  to  a  right 
of  common  in  a  manor  ; — declarations 
as  to  the  right  made  by  deceased 
manor  tenants  during  a  former  (al- 
though irregular)  inquiry,  as  to  the 
same  right,  are  inadmissible,  being 
post  litem  motam  (Richards  v,  Bassett, 
10  B.  ft  C.  667). 

A.,  the  lord  of  a  manor,  sues  B.  for 
trespass  in  using  an  alleged  churehway 
over  A.*s  lands.  To  prove  that  the 
way  was  confined  to  certain  of  A.'s 
tenants — t.c,  to  those  "  above  wall  '* 
— and  was  not  common  to  all  the 
parishioners,  A.  tenders  a  memo,  in 
the  handwriting  of  C,  a  former  lord, 
and  coining  from  proper  custody,  that 
"  About  1763,  soon  after  I  came  to 
the  estate,  I  called  it  at  three  or  four 
churches  that  there  was  no  road 
through  the  demesne,  but  to  tenants 
above  wall  to  church,  which  I  hope 
will  be  remembered  for  the  good  of 
the  family."  Held,  inadmissible  (1) 
as  expressing  not  a  common  opinion 
or  report,  but  merely  a  private  one, 
privately  kept,  as  to  a  particular  fact, 
viz.  the  publication  of  the  notice  ;  (2) 
as  being  obviously  in  C.*s  own  interest 
(Brocklebank  v.  Thompson,  1903,  2 
Ch.  252). 

{d)  The  question  being  whether  a 
road  was  public  or  private ;— declara- 
tions by  a  deceascKi  resident  in  the 
neighbourhood  that  he  had  seen  ro- 

r'rs  done  upon  it  (R.  v.  Bliss,  7  A.  ft 
550) ;  or  proof  that  he  had  planted 
a  tree  near  the  road,  stating  at  the 
time  that  he  did  it  to  show  where  the 
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Admissible. 

town  extended  to  a  certain  spot,  de- 
clarations by  deceased  inhabitants 
that  it  extended  thither  are  receivable 
{see  Ireland  v.  Powell,  Pea.  Ev.  16). 


The  question  being  as  to  a  right  of 
common  ; — declarations  by  deceased 
manor  tenants  that  they  possessed 
unlimited  right  of  common,  but  for 
convenience  had  agreed  to  use  it  in  a 
restricted  manner,  held  admissible  to 
prove  the  general  right,  and  to  nega- 
tive a  prescription  for  the  restricted 
one  (Chapman  v.  Cowlan,  13  East,  10). 

To  disprove  a  manorial  custom  ; — 
an  old  deed,  purporting  to  state  the 
manor  customs,  and  made  between  a 
former  lord  and  certain  of  the  copy- 
holders, but  which  omitted  the  alleged 
custom,  is  receivable  [Anglesey  v, 
Hatherton,  10  M.  &  W.  218 ;  and 
omission  from  an  ancient  customary 
was  held  conclusive  asainst  the  cus- 
tom, in  Portland  v.  Hill,  2  Eq.  765]. 

(c)  Leases,  Particulars  of  Sale,  dsc. — 
To  prove  the  boundary  of  a  manor  ; — 
an  ancient  lease,  granted  by  a  former 
lord,  in  which  the  boundaries  were  de- 
scribed, is  receivable  (Doe  r.  Wittcomb, 
6  Ex.  601;  Brett  v.  BealeH,M.  &  M.  416). 

To  prove  lands  tithe-free,  an  old 
catalogue  and  particulars  of  sale  in 
which  they  were  so  described  have 
been  received  (Williams  v.  Goodchild, 
cited  2  Eagle  on  Tithes,  440).— So,  to 
prove  that  a  road  was  not  a  highway, 
a  document  signed  by  several  deceased 
residents  in  the  locality  at  a  public 
meeting  called  to  consider  the  question 
of  repairing  the  road,  and  which  docu- 
ment stated  that  the  road  was  not  a 
highway  (Barraclough  v.  Johnson,  8 
Ad.  &  E.  99). — So,  a  paper,  preserved 
among  the  muniments  of  a  manor, 
purporting  to  be  signed  by  several 
deceased  copyholders,  has  been  ad- 
mitted to  prove  a  right  of  common 
(Chapman  v.  Cowlan,  sup,). 

Private  Acts. — To  prove  the  exis- 
tence of  a  manor ; — an  old  Private 
Act  under  which  it  had  been  sold,  and 
wherein  it  was  so  described,  held  ad- 
missible (Curzon  v.  Lomax,  5  Esp.  60). 

So,  to  prove  a  lord's  right  of  fipee- 


Inadmissible, 

boundary  had  been  when  he  was  a  boy 
{id,  ante,  67) ; — are  inadmissible  as 
relating  to  particular  facts.  So,  to 
prove  that  a  town  extended  to  a  cer- 
tain spot,  declarations  by  deceased 
inhabitants  that  houses  formerly  stood 
at  that  spot,  axe  inadmissible  (Ireland 
V.  Powell,  sup,,  cited  in  R.  v.  Bliss, 
sup,).  And  see  R.  v,  Berger,  sup.^  277). 

The  question  being  as  to  a  right  of 
common  ; — declarations  by  deceased 
manor  tenants  that  "  the  commons 
belong  to  the  tenants  unstinted,  who 
have  always  enjoyed  the  same  at  a 
yearly  rent  of  33«.  Ad.,*^  have  been  re- 
jected (Crease  v.  Barrett,  1  CM.  ft  R, 
919). 

The  question  being  whether  a  cus- 
tom to  dry  nets  on  the  foreshore  of 
Walmer  Castle  had  existed  from  time 
immemorial, — old  surve3rB,  plans  and 
depositions  showing  that  in  the  seven- 
teenth century  the  land  in  question 
was  below  high-water  mark,  and  so 
that  the  custom  could  not  have  been 
immemorial,  held  inadmissible  as  re- 
lating to  a  particular  fact  (Mercer  r. 
Denne,  1906,  2  Ch.  pp.  660-1,  664-6, 
667-8). 

(e)  To  prove  the  boundary  of  a 
manor; — a  statement  by  a  deceased 
steward  that  there  existed  an  old 
lease  describing  the  boundary,  and  an 
entry  in  his  b<K>ks  purporting  to  state 
the  substance  of  the  lease,  held  inad- 
missible, as  being  reputation  not  of 
the  boundaries  but  of  the  contents  of 
the  lease — i.e.,  of  a  particular  fact 
(Doe  V.  Wittcomb,  oppositt). 


Private  Acts. — To  prove  a  lord's  right 
to  toll  on  all  coal  exported  within  the 
manor; — a  general  saving  of  such  right 
contained  in  certain  private  (Harbour 
and  Canal)  Acts  affecting  the  manor, 
held  inadmissible  as  reputation  of  sucb 
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warren ; — recitals  in  an  old  Inclosure 
Act,  and  a  proviso  therein  preserving 
tke  right,  have  been  received  (Carnar- 
von V.  Villebois,  13  M.  &  W.  313). 

Map8y  surveys,  plans,  and  pictures. 
— To  prove  the  boundaries  of  a  parish; 
— a  map,  thirty-four  yearn  old,  made 
by  a  surveyor,  who  testified  that  he 
had  compiled  it  from  information  re- 
ceived from  a  deceased  parishioner 
who  had  shown  him  the  boundaries,  is 
admissible  [R.  v.  Milton,  1  C.  &  K.  58  ; 
Smith  V,  Lister,  72  L.T.  20.  In  Pol- 
lard V.  Scott»  Pea.  R.  19,  however,  a 
map  made  by  the  directions  of  former 
churchwardens  was  rejected  ;  sed  qu., 
unless  upon  the  ground  that  no  proof 
of  their  death  was  given  {see  1  PhiL  & 
Am.  £v.,  10th  ed,  182;  Tay.  s.  662)]. 
— ^,  to  {MTOve  a  public  right  of  way 
over  a  manor — a  map  used  by  a  de- 
ceased steward  to  define  the  public 
ways  of  the  manor,  is  admissible  {see 
Pipe  V,  Fulcher,  28  L.J.Q.B.  12) ;  and 
manor  boundaries  may  be  shown  by 
a  manor  map  which  is  proved  to  have 
been  used  by  parish  officers  for  assess- 
ment purposes  (Smith  v.  Lister,  sup.). 


InadmtsstUe, 

right  (Beaufort  v.  Smith,  4  Ear.  460 ; 
post,  chap.  zxiz.). 


Maps,  Jjrc — To  prove  the  boundaries 
of  a  parish  ; — an  old  map,  not  signed, 
but  produced  by  the  representatives  of 
a  deceased  rector  from  an  old  box  of  his 
papers  relating  to  the  parish,  is  inad- 
missible (Earl  V.  Lewis,  4  Esp.  1). — So, 
to  prove  the  boundaries  of  a  county ; 
— a  map  of  the  county,  republished  in 
1766  with  corrections  and  additions  by 
the  sons  of  K.  from  a  map  published 
by  the  latter  thirty  years  earlier,  who 
then  took  an  accurate  survey  of  the 
whole  countv,  is  inadmissible,  the  new 
editors  not  oeing  proved  to  have  per- 
sonal knowledge  nor  to  be  connected 
with  the  district,  so  that  it  might  be 
presumed  [Hammond  v.  Bradstreet, 
10  Ex.  390.  Nor  does  the  fact  of  its 
production  from  the  custody  of  a 
county  magistrate  (living)  who  had 
bought  it  twelve  years  previously, 
vouch  for  its  authenticity  (to.)]. — So,  to 
prove  a  public  right  of  way  over  a 
manor ; — a  map  made  by  a  deceased 
steward  showing  the  lines  of  a  road, 
but  with  nothing  to  indicate  whether 
it  was  public  or  private,  is  inadmis- 
sible ;  and  the  fact  that  it  was  used 
by  him  to  define,  not  the  alleged  public 
road,  but  merely  the  boundaries  of  the 
copyholds,  is  not  sufficient  to  render 
it  receivable  (Pipe  v.  Fulcher,  opposite). 

To  disprove  an  immemorial  custom 
to  dry  nets  on  a  foreshore ; — a  map 
made  sixty-seven  years  before  the 
trial,  prepared  for  the  purposes  of  a 
new  harbour,  and  signed  C.  Labe- 
laye,  engineer,  late  teacher  of  mathe- 
matics in  the  Royal  Navy,"  who 
stated  it  to  have  been  made  with  the 
assistance  of  several  able  pilots  and 
Mr.  P.,  master  of  the  Royal  Navy," — 
held  inadmissible  to  show  the  true 
high-water  mark  at  the  spot,  C.  L. 
being  on  the  face  of  it  not  a  person 
competent  to  make  it  quoad  these 
marks  at  that  spot  (Mercer  v,  Denne, 
1904,  2  Ch.  644-6 ;  aflFd.  1905,  2  Ch. 
pp.  561,  568).  So,  the  question  being 
as  to  the  limits  of  a  harbour,  old  ter- 
riers and  surveys  stating  the  high- 
water  mark,  and  made  in  1777  by 
"  W.  W.,  land  surveyor,"  were  re- 
jected (Apsheton -Smith  r.  Owen,  75 
Ii.J.  Ch.    p.    188,    per  Kekewich,   J., 
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Admissible. 


To  prove  the  boundaries  of  a  manor  ; 
— a  public  survey  of  the  manor  taken 
under  the  authority  of  the  Crown,  or 
of  the  Duke  of  Cornwall,  while  it  be- 
longed to  either  (Smith  v.  Brownlow, 
L.B.  9  £q.  241),  or  under  the  autho- 
rity of  Parliament  during  the  Com- 
monwealth, is  admissible  (Freeman 
V.  Read,  4  B.  &  S.  174  ;  the  Court  in 
this  case  remarking  that  it  was  sufiSi- 
cient  for  the  purposes  of  reputation  if 
taken  under  the  de  facto  authority  of 
a  usurper).  So,  as  to  signed  present- 
ments of  a  manor  jury  (Beaufort  v. 
Smith,  4  Ex.  450 ;  Daniel  v.  Wilkin,  7 
Ex.  429.  437-8). 

To  prove  that  certain  land  was  part 
of  the  waste  of  a  manor ; — a  Tithe 
Commutation  map,  made  fifty- one 
years  before,  has  been  admitted  as 
reputation  [Smith  v.  Lister,  72  L.T.  20, 
per  Charles,  J.  A  private  map,  made 
by  a  deceased  surveyor  conversant 
with  the  place,  and  recognised  by  the 
parish  for  rating  purposes,  had  been 
received,  and  the  Tithe  map  was  ad- 
mitted "  substantially  on  the  same 
grounds,"  though  presumably  compiled 
on  the  information  of  third  persons.  It 
had,  however,  been  acted  on  for  the 
past  three  years,  and  from  this,  a  still 
earlier  user  by  competent  persons  might 
possibly  be  presumed.  In  A. -6.  v. 
Antrobus,  1905,  2  Ch.  188,  a  similar 
map  was  tendered  as  reputation,  but 
though  Smith  v.  Lister  was  cited,  the 
map  was  received  not  on  this  ground 
but  as  a  public  document]. 

To  prove  a  public  right  of  way  ; — an 
Ordnance  Survey  map,  original  and 
produced  from  proper  custody,  proved 
to  have  been  made  and  signed  sixty- 
five  years  before  by  an  Engineer 
officer,  now  presumaoly  dead,  held 
admissible  as  reputation,  being  "  the 
opinion  of  a  person  who  had  an  oppor- 
tunity of  acquiring  knowledge  on  the 
spot  which,  on  the  cases,  may  be  ac- 
quired by  hearsay  from  other  people  ** 
[Giant's  Causeway  Co.  v.  A.-G.,  (1898), 
5  New  Ir.  Jut.  Rep.  301  (1906):  118L.T. 
Jo.  544,  per  Chatterton,  V.C.  The 
question  was  apparently  not    raised  or 


Inadmissible. 

because  they  were  unsigned  and  no 
proof  was  given  by  whom,  or  what 
purpose,  or  under  what  authority 
they  were  made  ;  p.  192,  per  Williams, 
L.  J.,  the  competency  of  the  declarants 
not  being  proved  aliunde). 

To  prove  the  boundaries  of  a  manor ; 
— surveys  taken  by  former  lords  («.y.. 
the  Earl  of  Leicester,  temp.  Eliz.,  and 
(jreneral  Oliver  Cromwell,  1650),  and 
founded  upon  unsigned  presentments 
of  jurors,  are  inadmissible  [Daniel  v. 
Wilkin,  7  Ex.  429  :  Beaufort  v.  Smith. 
4  Ex.  450.  sup.  279.  Aliter  if  the  pre- 
sentments had  been  signed  by  a  manor 
jury  {id.  ;  overruling  on  uiis  point 
Evans  v.  Taylor,  7  A.  &  E.  617)]. 


To  prove  a  right  of  common  ;- 
Ordnance  Survey  map  held  inadmis- 
sible as  reputation  [Bidder  v.  Bridges, 
34  W.R.  514,  affd.  on  other  groonds, 
W.N.  1886,  148.  No  public  inquiry 
had  here  been  held,  but  local  J.P-* 
had  appointed  certain  men  to  point 
out  the  boundaries.  Tracings  of  the 
maps  thus  produced  were  tendered. 
As  to  such  derived  information,  tee 
also  Devonshire  v.  Neill,  ante,  273]* 

Old  maps  and  plans  prepared  by 
direction  of  the  Board  of  Oronance  in 
1641-47  and  tendered  as  reputation 
were  also  rejected  because  relating  to 
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discussed  on  appeal.  In  38  Ir.  L.  T.  Jo., 
p.  107,  it  is  stated  that  althongh,  at  one 
time  such  maps  were  held  not  to  be  evi- 
dence, yet  now,  haying  regard  to  the 
lapse  of  time,  they  have  in  several 
cases  been  held  admissible  as  evidence 
of  reputation  in  Ireland]. 


Manor  Books  and  Pre^enfments, — 
To  prove  a  custom  in  the  tenants  of 
a  manor  to  take  hedge-boote,  &c.,  an 
entry  in  the  Court  Rolls  as  follows : 
"  We  present  our  custom  is  to  have 
hedge,house  fire,  plough  and  cart  boote 
without  leave  of  the  lord,  and  timber 
for  repair  with  his  leave,*' — is  ad- 
missible as  a  presentment  of  the  custom 
(Coote  r.  Ford,  17  T.L.R.  68). 

To  prove  that  a  certain  road  was  a 
public  one,  a  presentment  for  its 
repair  by  the  grand  jury  of  the  county, 
80  years  before,  followed  by  a  memo, 
in  the  presentment  book  that  the  sum 
presented  for  had  been  expended,  held 
admissible,  though  no  affidavit  of  the 
work  having  been  done,  as  required  by 
statute,  was  forthcoming  (Giants 
Causeway  Co.  v.A.-G.  sup,) 


Verditis  and  decrees. — In  an  action 
against    a    trespasser,    who    justified 
under  a  public  right  of  way  over  the 
land  ;   a  verdict  obtained  against  a 
former      trespasser,     who      justified 
under  the  same  right  of  way,  i&  ad- 
missible  (Reed  v,   Jackson,    1    East, 
355;   Petrie  v,  Nuttall,  11  Ex-  569); 
so,  a  similar  judgment  obtained  only 
four  years  before  against  another  tres- 
passer, though  no  execution  or  satis- 
faction be  shown  (Carnarvon  v,  Ville- 
bois,  13  M.  &  W.  313).— So,  the  ques- 
tion  being  whether  A.,  a  landowner, 
was  liable  to  repair  a  neighbouring 
public  bridge ; — the  record  of  an  old 
presentment,  tenvp.  Edw.  IV.,  in  pro- 
ceedings against  the  owners  of  other 
neighlK>uring  land,  in  which  the  jury 
stated  they  did  not  know  who  were 
liable  to  repair  the  bridge,  and  finding 
that  it  was  built  sixty  years  before  of 
alms,  is  admissible  (R.  v.  Sutton,  8 
A.  &  £.  516). — So,  orders  of  Commis- 
sioners  of  Sewers,   requiring  certain 
landowners   to   repair   sea-wall^,   are 
evidence  of  reputation  to  fix  such  lia- 
bility (R.  V,  Leigh,  10  A.  &  £.  398). 


Inadmissible, 

F articular    facts    (Mercer    v.    Denne, 
904, 2  Ch.  p.  544:  1905, 2  Ch.  p.  561). 

To  prove  a  public  right  of  way  to 
the  Giant's  c£iuseway ;— old  engra- 
vings of  the  locality  prepared  on  behalf 
of  a  learned  public  society  in  Dublin, 
and  publicly  hung  in  the  hsM  of  the 
latter,  held  inadmissible  as  reputation 
(Giant's  Causeway  Co.  v.  A.-G.  sup,). 

Manor  Books,4'c. — To  prove  that  A. 
had  a  freehold  and  not  only  a  right  of 
common  over  land ; — a  former  present- 
ment of  the  manor  jury  purporting  to 
decide  this  question  is  inadmissiDle, 
cither  as  a  presentment,  for  they  had 
no  jurisdiction  to  inquire  into  the 
freehold ;  or  as  reputation,  being  post 
litem  motam  (Richards  v,  Bassett,  10 
B.  &  C.  657). 

To  prove  a  custom  in  the  tenants 
of  a  manor  to  destroy  rabbits ; — a 
copy  of  the  Court  Rolls  containing 
the  following  entry  t — "  We  present 
that  any  person  shall  have  liberty  to 
destroy  the  rabbits  by  guns,  dogs,  or 
otherwise,  without  molestation," — 
held  inadmissible,  not  being  a  pre- 
sentment of  an  existing  custom,  out 
merely  of  a  licence  to  do  future  acts 
(Coote  V,  Ford,  opposite). 

Verdicts,^c. — On  a  question  as  to  the 
mutual  rights  of  a  city  and  county; — 
an  old  decree  finding  the  rights,  and 
made  by  the  Lord  Treasurer,  the  Lord 
Chancellor,  and  the  law  officers,  consti- 
tuting an  informal  *  legal  tribunal,  and 
having  no  personal  knowledge  of  the 
matter  except  what  they  acquired 
during  the  mquiry,  is  inadmissible 
(Rogers  v.  Wood,  2  B.  &  Ad.  245). 

The  question  being  as  to  a  public 
right  of  fishing; — an  ancient  writ 
reciting  claims  which  would  tend  to 
negative  the  right,  and  directing  in- 
quiry to  be  made  into  them,  and 
possession  to  follow  the  result,  but 
upon  which  no  verdict  or  judgment 
was  given,  held  inadmissible  (Devon- 
shire 17.  Neill,  2  L.R.  It.  165-6).— 
So,  on  a  claim  of  toll,  an  ancient  in 
formation,  quo  warranto,  or  indict- 
ment in  respect  of  the  claim,  but 
upon  which  there  was  no  finding  by 
a  jury,  has  been  rejected  (Lancum  i;. 
Lovell,  6  C.  &  P.  437,  439-40). 
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CHAPTER  XXVI. 

DECLARATIONS  AS  TO  PEDIGREE. 

Declarations  made  by  deceased  relatives,  ante  litem  motaniy 
are  admissible  to  prove  matters  of  pedigree. 

[Tay.  88. 635-659  ;  Best,  s.  498 ;  Ros.  N.P.  44-48  ;  Staph,  art.  31 ; 
Hubback,  Ev.  of  Succession,  648-711 ;  Wigmore,  ss.  1480-1503.] 

Principle. — The  grounds  of  reception  are — (1)  decUh,  (2)  necessUif, 
such  inquiries  generally  involving  remote  facts  of  family  history 
known  to  but  few,  and  incapable  of  direct  proof ;  and  (8)  the  peculiar 
means  of  knowledge  and  absence  of  interest  to  misrepresent  of  the  de- 
claitints — members  of  the  family  having  the  greatest  interest  in 
seeking,  the  best  opportunities  of  obtaining,  and  the  least  motives  for 
falsifying,  information  on  such  subjects  (Tay.  s.  685). 

History. — In  tracing  pedigrees,  family  tradition  appears  to  have 
been  resorted  to  long  before  the  establishment  of  the  hearsay  rule. 
Indeed,  before  jury-trial  itself  was  developed,  such  matters  were 
'*  tried  "  by  witnesses,  who  stated  circumstantially  the  sources  of  their 
knowledge  which  included  family  hearsay  and  reputation.  Thus  in  the 
thirteenth  century,  a  witness,  in  proving  another  person's  age,  gave  as 
the  basis  of  his  testimony  the  fact  that  the  mother  had  recorded  the 
age  in  the  records  of  a  Priory,  which  records  he  had  seen  (PL  Ab.  298, 
col.  1).  Later  on,  when  the  rule  against  hearsay  was  established, 
such  evidence  continued  to  be  received  by  way  of  exception  to  that 
rule,  one  of  the  earliest  cases  of  the  kind  being  Herbert  r.  Tuckel, 
1663,  T.  Ray m.  84.  Originally,  however,  the  use  of  such  evidence 
was  characterised  by  much  greater  latitude  than  at  present,  both  as  to 
the  issues  involved  (id,),  and  the  persons  from  whom  the  hearsay 
proceeded (Annesleyt7.Anglesea,  1740,  17  How.S.T.  1166, 1179,1181; 
Morewood  v.  Wood,  1791, 14  East,  830  n, ;  R.  v.  Eriswell,  1790,  3  T.R. 
707).  Its  restriction  to  purely  genealogical  questions  appears  to  date 
from  R.  V,  Erith,  1807,  8  East,  539 ;  its  limitation  to  declarants 
who  were  members  of  the  same  family,  and  not  merely  friends  or 
neighbours,  from  Johnson  v.  Lawson,  1824,  2  Bing.  86  ;  and  the 
requirement  of  ante  lite  motam  from  the  Berkeley  Peerage  case, 
1811,  cited  ante,  273  [Thayer,  P.T.  Ev.  520  ;  Gas.  Ev.,  2nd  ed.,  383 ; 
Wigmore,  ss.  1483,  1503]. 
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(1)  What  are  Matters  of  Pedigree.(a) — It  is  not  easy  to  define, 
save  by  enumeration,  what  is  a  '*  genealogical  purpose  "  or  what  are 
''  matters  of  pedigree."  But  the  terms  appear  to  be  confined 
primarily  to  issues  involving  ybmiZy  succession  (testate  or  intestate), 
reUUionshipj  and  legitimacy;  and,  secondly,  to  such  particular 
incidents  of  family  history  as  are  immediately  connected  with,  and 
required  for  the  proof  of,  those  issues — e.g.y  the  birth,  marriage^  and 
death  of  members  of  the  family,  with  the  respective  dates  and  places 
of  those  events  (Tay.  648-646  ;  Steph.  art.  31) ;  age,  celibacy,  issue  or 
failure  of  issue  (Hubback,  69, 204,  468,  648-650)  ;  as  well,  probably, 
as  occupation,  residence,  and  similar  incidents  of  domestic  history 
necessary  to  identify  the  individuals  in  question  (Hubback,  468, 
citing  Hood  v.  Lacty  Beauchamp ;  Shields  v.  Boucher,  1  D.  G.  &  S.  40  ; 
Rishton  v,  Nesbitt,  2  M.  &  R.  554  ;  and  see  Lovat  Peerage,  10  App. 
Cas.  768).  On  the  other  hand,  when  such  incidents,  although  in- 
ferentially  tending  to  prove,  are  not  immediately  connected  with,  the 
question  of  pedigree  (Tay.  s.  644) ;  or  wheu  they  are  not  required  for 
some  genealogical  purpose  (Haines  v.  Guthrie,  13  Q.B.D.  818),  they- 
will  be  rejected. 

(2)  Declarants  most  be  legitimately  related.  (6) — ^The  declarations 
are  only  receivable  from  persons  legitimately  connected  by  blood  with 
the  family  in  question,  or  from  the  husbands  or  wives  (whether  the 
marriage  be  subsisting  or  not)  of  such  persons  ;  and  not  from  mere 
relatives  of  such  husbands  or  wives  (Shrewsbury  Peerage,  7  H.L.C., 
p.  28) ;  nor  from  friends,  servants,  or  neigh  boui-s  of  the  family 
(Johnson  v,  Lawson,  2  Bing.  86),  nor  from  the  family  solicitor  {Ee 
Palmes,  1901,  W.N.  146).  When  a  deceased  declarant,  himself 
competent,  has  spoken  of  another  person  as  being  his  relative,  it  will 
be  presumed  that  he  intended  thereby  a  legitimate  relative  (Smith  v. 
Tebbitt,  L.R.  1  P.  &  D.  854).  Indeed,  it  seems  doubtful  whether  the 
legitimate  members  of  a  family  may,  by  their  declarations,  impeach 
the  legitimacy  of  their  reputed  relatious.  Thus,  declaiations  by  a 
deceased  uncle  that  his  nephew  was  illegitimate  have  been  rejected 
on  the  ground  that  they  concerned  one  who  though  de  facto  related  was 
dejure  a  stranger  (Crispin  v.  Doglioni,  32  L.J.P.i&;  M.  109  ;  Plant  t?. 
Taylor,  7  H.  &  N.  21 1  ;  Tay.  s.  686)  ;  while  a  direct  assertion  by  a 
deceased  parent  of  his  child's  illegitimacy  would  seem  to  be  open  to 
the  further  objection  that,  as  the  ground  of  illegitimacy  might  be 
non-access  during  marriage,  it  would  infringe  the  rule  against  bas- 
tardising offspring  (ante,  179 ;  Murray  v.  Milner,  12  Ch.D.  845,849). 
On  the  other  hand,  declarations  by  a  father  indirectly  establishing 
his  child's  illegitimacy  by  impeaching  the  validity  of  his  marriage, 
or  stating  the  birth  to  have  preceded  it,  have  been  received  (Good- 
right  v.  Moss,  Cowp.  592  ;  Murray  V.  Milner, ««;». ;  Be  Turner,  29 
Ch.D.  985 ;  Payne  v.  Bennett,  20  T.L.R.  203).  So,  with  declarations 
by  a  deceased  husband  as  to  his  wife's  illegitimacy  (Vowlest?. 
Young,  18  Vep.  140 ;  Doe  v,  Harvey,  R.  &  M.  297).  The  declarations 
of  deceased  illegitimate  relatives  are  wholly  inadmissible  to  prove  the 
condition  of  their  family,  since  a  bastai*d  being^iu^  nuUiiis  can  have 
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no  relations  (Doe  v.  Barton,  2  M.  &  B.  28,  and  see  eup. ;  and  Doe  v. 
Davies,  10  Q.B.  814).  And  it  seems  doubtful  whether  the  declara- 
tions of  a  deceased  person  even  as  to  his  own  illegitimacy  are  receiv- 
able, except  as  admissions  against  himself,  or  those  who  claim  under 
him  by  title  subsequent  to  the  declarations  (Tay.  ss.  636-637  ;  R.  r. 
Rishworth,  2  Q.B.  476  ;  Proc.-Gen.  v,  Williams,  81  L.J.P.  &  M.  157). 
In  /^ePerton,  53  L.T. 707,  however,  Chitty,  J.,  held  such  statements 
admissible,  not  only  for  or  against  those  claiming  the  bastard's 
estate,  but  generally,  as  being  declarations  against  pecuniary  and 
proprietary  interest^  ante,  2bS;  contra,  Haslam  v.  Cron,  19  W.R.  968, 
per  Bacon,  V.C. 

(3)  Oompetent  Knowledge.  Heaxsay  upon  Hearsay.  Oontempo- 
laneonsness.(c) — It  is  not  necessary  that  the  declarant  should  have 
had  personal  knowledge  of  the  facts  stated ;  indeed,  if  this  were 
otherwise,  the  main  object  of  relaxing  the  hearsay  rule  would  be 
frustrated,  since  most  family  information  is  obtained  at  second  hand. 
It  is  sufficient,  consequently^  if  his  information  purported  to  have 
been  derived  from  other  relatives,  or  from  general  family  repute,  or 
even  simply  from  '^  what  he  has  heard,''  provided  such  ^'  hearsay 
upon  hearsay "  does  not  directly  appear  to  have  been  derived  from 
strangers  (Shedden  v.  A.-G.  &  Patrick,  30  L.J.P.  <fe  M.  217  ;  Lovat 
Peerage,  10  App.  Gas.  763,  768  ;  Tay.  s.  639) ;  while,  if  the  declarant's 
information  expressly  purport  to  have  been  derived  either  wholly  or 
in  part  from  incompetent  sources,  the  declarations  so  founded  will  be 
excluded  (Davies  v.  Lowndes,  6  M.  &  G.  p.  527  ;  Lovat  Peerage,  10 
App.  Cas.  763  ;  as  to  the  Scotch  rule,  see  the  last-mentioned  case  at 
p.  772). 

The  declarations  need  not  refer  to  contemporaneous  events  ;  state- 
ments as  to  matters  occurring  six  generations  before  have  been 
received  (Hubback,  659  ;  Monkton  v.  A.-G.,  2  Russ.  <fe  Myl.  pp.  157-8 ; 
Davies  v.  Lowndes,  sup,). 

And  it  is  not  necessary  that  they  should  directly  assert  the  genea- 
logical fact ;  the  status  of  a  member  of  the  family  might  be  indirectly 
expressed  by  declaring  that  *^  he  would  have  the  property  and  be  a 
gentleman  "  (Isaac  v,  Gompertz,  cited  Hubback,  651). 

(4)  Lit  Mota  and  Jjitetest.(d) — The  declarations  are  inadmissible 
if  made  post  litem  motam  (see  ante,  273-4). 

As  to  the  degree  of  interest  which  will  exclude,  the  authorities  are 
somewhat  conflicting.  Declarations  in  direct  support  of  a  claim 
contemplated  to  be  brought  by  the  declarant  (Slane  Peerage,  5  C.  &  F. 
89-40;  Hubback,668-9;  Tay.  s.  630,  citing  De  la  Zouch  Peerage  case), 
or  otherwise  obviously  made  to  subserve  his  own  interests  (Plant  r. 
Taylor,  7  H.  <fc  N.  21 1 ;  Dysart  Peerage  case,  6  App.  Cas.  489  ;  anU, 
274),  nave  been  rejected. 

But  declarations  made  before  any  controvers}'  arose,  or  claim 
was  contemplated,  though  tending  directly  to  support  the  title 
of  the  declarant,  or  of  another  in  pari  jure  with  him,  have  been 
received  (Doe  v.  Tarver,  Ry.  &  M.  141);  as  also   have  those  made 
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to  induce  a  third  party  to  ma.ke  a  claim  to  which  the  declarant 
himself  had  no  title,  and  which  was  in  fact  never  prosecuted 
(Hubbacky  aup.). 

(5)  Form  of  the  DeclarationB.(6)— The  following  are  some  of  the 
principal  form:}  in  which  hearsay  upon  matters  of  pedigree  may  be 
tendered : 

OrcU  akUementa  ;  family  correspondence ;  recitals  or  descriptions  in 
Deeds,  SetUemeiUSy  and  Wills  (even  if  cancelled  or  invalid) ;  or  entries 
in  almanacs,  prat/er -books,  arid  missals.  Such  declarations  must,  if 
modern,  be  proved  to  have  been  m^de,  written,  or  signed  by  (or  by  the 
direction  of)  a  deceased  relation,  or  to  have  been  acknowledged  or 
treated  by  him  as  correct  (Hood  v.  Beauchamp,  8  Sim.  26  ;  Re  Perton, 
53  L.T,  707).  In  the  case  of  deed^,  indeed,  proof  of  execution  by  a 
relation  seems  indispensable  (Slaney  v.  Wade,  1  My.  &  Cr.  338  ;  Fort 
V.  Clarke,  1  Russ.  p.  604 ;  Hubback,  675  ;  Tay.  s.  651).  Even  where 
a  document  is  ancient,  its  mere  production  from  the  fanily  archives 
will  not  dispense  with  proof  that  it  was  made  or  recognised  by  some 
member  of  the  family  (Fitzwalter  Peerage  case,  10  C.  &  F.  193  ;  Tay. 
8.  654 ;  as  to  proof  of  ancient  handwriting,  see  anU,  92).  So,  the 
original  deed  or  will  must,  if  in  existence,  be  produced,  though  if  lost 
or  destroyed  secondary  evidence  will  be  received  ;  and  probEite  of  a 
will  is,  for  this  purpose,  secondary  evidence  only  (Hubback,  677  ;  Ros. 
N.P.  46  ;  jMW<,chap.  xUii.). 

Family  Bibles  stand  upon  a  somewhat  different  footing,  not  because 
of  the  sacred  nature  of  the  volume,  but  from  the  custom  of  using  it 
as  a  family  register.  Entries  therein  are  receivable  on  the  grounds 
of  publicity  and  family  acknowledgment,  without  proof  of  identity, 
relationship,  or  (presumably)  death  (Berkeley  Peer.  4  Camp.  401  ; 
Monkton  v,  A.-G.,  2  R.  &  M.  pp.  162-3  ;  Hubbard  v.  Lees,  L.R.  1  Ex. 
255 ;  ep,  Payne  v.  Bennett,  20  T.L.R.  203).  The  mere  fact  that  the 
book  is  a  Bible,  however,  is  not  sufficient ;  it  should  be  shown  to  be 
a  family  Bible,  in  the  sense  of  having  been  handed  down  and  pre- 
served as  such  in  the  family,  add  should  come  from  the  custody  of  a 
member  thereof  (Hubbard  r.  Lees,  sup,\  Martin,  B.,  remarking,  '*  It 
is  in  the  nature  of  a  record,  and  being  produced  from  proper  custody 
is  itself  evidence  without  proof  of  handwriting  or  authorship.  To 
require  such  would  be  to  mistake  the  distinctive  character  of  the 
evidence,  for  it  derives  its  weight  not  from  the  entries  having  been 
made  by  a  particular  person,  but  that,  being  in  that  place,  they  are 
taken  to  be  .assented  to  by  those  in  whose  custody  the  book  has 
been'').  See,  too,  Splentsi?.  Lefevre,  11  L.T.N. S.  114,  in  which  the 
Ir.  Ex.  Ch.  rejected  entries  in  a  Bible  partly  from  the  absence  of 
sach  preliminary  proof,  and  partly  because  the  entries  had  been  made 
by  ar  living  person,  it  being  said  that  the  entries  must  be  made  or 
sanctioned  by,  or  brought  to  the  knowledge  of,  deceased  members  of 
the  family.  Sed  qu,  as  to  the  latter  qualidcation  in  the  case  of  family 
Bibles. 

Inscriptions  on  tombstoties,  ooffin-plates,  mural  tablets,  hatchments, 
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family  portraiiSy  rings,  and  pedigrees  are  also  admissible.  If  these  are 
proved  to  have  been  made  by,  or  under  the  direction  of,  a  deceased 
relation,  they  will  be  received  as  his  declarations ;  if  they  have  been 
publicly  exhibited,  they  will  be  admitted  on  the  presumption  of  family 
acknowledgment,  though  their  authors  be  alive  (inf. ;  Tay.  s.  652 ; 
Hubback,  684-694).  The  value  of  mural  and  other  funei^  inscrip- 
tions as  evidence  depends  on  the  authority  under  which  they  were 
set  up,  and  the  distance  of  time  between  their  erection  and  the  events 
they  commemorate.  Where  immovable,  defaced,  or  destroyed,  they 
are  provable  by  secondary  evidence  {post,  chap,  xliii.  j  Tay.  s.  653  ; 
Hubhack,  690-694).  Armorial  Bearings  may  also  be  included  under 
this  head ;  but  their  weight  depends  wholly  on  their  antiquity,  since 
corrective  authority  in  such  matters  ceased  to  be  exercised  by  the 
Hei*alds  after  the  Revolution.  [The  first  Herald's  visitation  was  in 
1528,  the  last  in  1686.] 

Family  Repute  and  Oondiict, — The  tradition  and  repute  prevailing 
in  the  family  as  to  any  genealogical  event  may  also  be  proved,  and 
will  be  received  as  presumptive  evidence  of  its  existence  (pasty  chap. 
XXXV.).  So,  family  conduct  and  treatment — e,g.,  the  tacit  recog- 
nition of  relationships ;  the  distribution  of  property ;  the  omissdon 
of  particular  persons  from  mention  or  benefit  in  family  wills  and 
settlements  (Greaves  i;.  Greenwood,  2  Ex.  D.  289) — are  admissible  as 
showing  acknowledgment  or  the  reverse  by  the  family,  though  such 
evidence  falls,  perhaps,  more  properly  under  the  head  of  original 
evidence  than  of  hearsay  (arUey  99,  117).  When  a  document  or  in- 
scription has  been  privately  kept,  independent  proof  must  be  given 
of  its  fiu^knowledgment  by  the  family  as  an  authentic  memorial  of 
pedigree  before  it  will  be  admissible ;  but  wheie  it  has  been  ptMidy 
preserved  in  the  family,  such  acknowledgment  may  be  presumed 
(Hubback,  685 ;  Tay.  s.  654).  Such  documents,  however^  must  not, 
as  we  have  seen,  purport  to  be  compiled  from  incompetent  sources 
(Davies  v,  Lowndes,  7  Scott,  N.R.  211). 

Repute  and  CondiLct  of  Strangers. — In  the  case  of  Marriage,  the 
repute  and  conduct  need  not  be  coQfi.ned  to  the  family,  reputation 
among  and  treatment  by  friends  and  neighbours  being  receivable 
(ante,  99 ;  post,  chap.  xxxv.).  A  witness  deposing  to  the  existence 
of  8uch  a  general  reputation  must  not,  however,  state  what  some 
particular  individual  has  said  on  the  subject ;  and  if  it  appears  that 
his  testimony  is  based  merely  on  the  declarations  of  such  person,  the 
evidence  ceases  to  be  admissible  as  general  reputation,  and  can  only 
be  received  if  the  declarant  was  a  deceased  member  of  the  family 
(Shedden  V.  A.-G.  &  Patrick,  30  L.J.P.M.  &  A.  217). 

Recognition  by  the  Sovereign  has  been  admitted  to  prove  the 
legitimacy  of  a  peer  (Hubback,  698) ;  and  the  conduct  and  state- 
ments  of  the  paramour  to  prove  the  illegitimacy  of  a  child  bom  in 
wedlock  (Morris i?. Davies,  5  C.  &  F.  1 63 ;  Aylesford  Peerage  case,  1 1 
App.  Gas.  1;  Burnabyt;.Baillie,42Ch.D.282;  such  statements,  how- 
ever, though  receivable  as  part  of  the  res  gestosy  are  no  proof  per  se  of 
their  truth,  arUe,  63).     So,  the  conveyance  of  property  by  a  stranger 
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to  a  member  of  the  family  who  was  only  entitled  to  it  as  such,  has 
been  admitted  in  proof  of  the  latter's  relationship  to  the  family 
(Slaney  v.  Wade,  7  Sim.  595  ;  ante,  99). 

JudgTfienUj  DeoreeSy  and  Verdicts  in  matters  of  pedigree  bind  the 
parties  and  privies  thereto ;  but,  if  inter  cUios,  they  are  inadmissible 
either  as  evidence  of  the  facts  found  or  as  family  reputation  (Hubback, 
705  ;  posiy  chap,  xxxvi.),  though  they  may  be  received  to  show  the 
subject-matter  of  the  suit,  and  the  character  in  which  the  parties 
sue,  defend,  or  obtain  property  (Davies  t7.  Lowndes,  7  Scott  N.R.  211 ; 
Lyell  r.  Kennedy,  inf, ;  post^  chap,  xxxvi.).  As  to  Probates,  see 
anUy  287.  Answers  in  Chancery  are  admissible  when  the  facts  of 
pedigree  were  not  in  dispute,  but  only  incidentally  mentioned  (Hub- 
back,  681-683 ;  Lyell  r.  Kennedy,  14  App.  Oas.  437).  If  they  have 
been  Jiled  they  will  be  admissible  though  not  signed  or  sworn 
(Shrewsbury  Peerage  case,  7  H.L.O.,  p.  32) ;  though  where  sworn, 
but  not  filed,  they  have  been  rejected  (  Wharton  Peerage  case,  1 20.  &  F. 
295).  To  make  an  answer  evidence,  however,  the  Bill  must  always 
be  put  in,  though  the  latter  is  not  evidence  per  se  unless  made  so  by 
the  answer  (Lyell  v.  Kennedy,  sup, ;  Boileau  v.  Kutlin,  2  Ex.  665). 
As  to  answers  by  guardians  of  infants,  see  Eccleston  v.  Petty,  Garth. 
79  ;  Slane  Peerage,  Min.  Ev.  p.  28).  .  Recitals  of  relationship  in  a 
case  for  the  opinion  of  counsel  drawn  on  behalf  of  a  deceased  member 
of  the  family  by  his  solicitor,  though  receivable  as  admissions  (antCy 
214),  have  been  rejected  as  declarations  by  such  member,  on  the 
ground  that  statements  for  counsel  are  frequently  made  to  obtain  a 
favourable  opinion  in  order  to  drive  persons  to  a  reference  (Slane 
Peerage,  cited  Hubback,  684-685).     As  to  Private  Acts,  see  posty  310. 

As  to  Parish  RegisterSy  UercddSs  BookSy  Inquisitior^y  and  the  like, 
to  which  recourse  is  frequently  had  in  cases  of  pedigree,  and  which 
are  admissible,  not  as  the  declarations  of  deceased  relatives,  but  as 
public  documents,  see  poaty  chaps,  xxx.-xxxi.  A  description  in  a 
marriage  register,  implying  that  the  parents  of  the  bridegroom  were 
legitimately  married,  has  been  accepted  as  primd  facie  proof  of  this 
fact  (Wigley  v. Treasury  Sol.,  1902,  P.  233 ;  no  reasons  are  given,  and 
perhaps  the  evidence  was  received  as  a  declaration  by  the  son). 


EXAMPLES. 


Admissible. 


(a)  On  a  daim  to  freehold  property 
by  B.  as  heir-at-law  to  A. ; — the 
death  of  A.  and  of  any  of  his  relations 
entitled  in  priority  to  B.  may  be 
proved  by  family  repute  as  being 
matters  of  pedigree  (Doe  v.  Griffin, 
15  East,  293 ;  BeUy  v.  NaU,  6  Ir.  C.L. 
17).  The  same  species  of  proof  is 
admissible  on  an  application  by  B., 
as  next  of  kin  of  A.,  to  administer  the 
latter's  personal  estate  {He  Thompson, 
12  P.D.  100 ;  Wiffley  v.  Treasury/Sol., 
1902,  P.  233).— 6k>,  where  A.  has  de- 


Inadmissible. 


(a)  In  an  action  for  use  and  occupa- 
tion by  a  reversioner  against  a  tenant 
pour  autre  vie  who  had  held  over  after 
the  death  of  the  cestui  qui  vie  ; — the 
death  of  the  latter  cannot  be  proved 
by  the  declarations  of  deceased  rela- 
tives, not  being  a  matter  of  pedigree 
(Whittuck  V.  Waters,  4  C.  &  P.  376). 

So,  in  an  action  for  ^oods  sold,  to 
which  the  defence  is  mfancy ; — the 
latter  fact  cannot,  for  the  same  reason, 
be  proved  by  an  affidavit  of  the  in- 
fants deceased  father  made  in  a  pre- 
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Admissible. 


Inadmissible. 


vised  lands  to  his  sou  B.  for  life,  then 
to  B.'s  sons,  C,  D.,  and  £.,  in  succes- 
sion ; — in  an  action  by  £.  to  recover 
the  lands,  the  deaths  of  B.,  C,  and  D. 
may  be  similarly  proved  (Palmer  v. 
Palmer,  18  L.R.  Ir.  192).  So,  to 
prove  which  of  two  trustees  was  the 
survivor,  in  order  to  trace  the  descent 
of  the  trust  estate  to  the  heir  of  such 
survivor  (Smith  v.  Smith,  1  L.R.  Ir. 
206). 

(hi  a  question  of  pedigree,  to  prove 
which  was  the  eldest  of  three  sons 
bom  at  one  birth ; — a  declaration  by 
their  deceased  father  that  he  had  for 
the  purposes  of  distinction  christened 
them  Stephanus,  Fortunatus,  and 
Achaicus,  according  to  the  order  of 
names  in  St  Paul^  First  Epistle  to 
the  Corinthians :  and  a  declaration 
by  their  deceased  aunt  that  she  had 
for  the  same  purpose  tied  strings 
round  the  arms  of  the  second  and 
third  children  at  their  birth,  are  ad- 
missible (Vin.  Ab.  Ev.  T.  b.  91). 

(6)  The  question  being  whether  B. 
and  C.  were  cousins  of  A. ; — a  decla- 
ration by  A.'b  widow  (deceased),  that 
B.  and  C.  were  A.'s  cousins,  or  that 
A.  had  told  her  they  were  his  cousins, 
is  admissible  (Tay.  s.  639). 

So,  a  declaration  by  A.  (deceased), 
as  to  his  own  age,  birthplace,  or  illegiti- 
macy {Re  Perton,  ante,  286),  though 
such  statements  are  necessarily 
founded  on  hearsay  (Sturla  v.  Freccia, 
5  App.  Cas.  623,  641). 

(c)  See  the  last  two  examples ;  also 
Davies  v.  Lowndes,  opposite. 


{d)  In  an  action  by  B.  to  recover 
land  as  heir-at-law  to  A. ; — an  affi- 
davit stating  B.'8  relationship  to  A. 
and  made  by  a  deceased  relative  in 
a  previous  non-oontentious  proceed- 


vious  Chancery  action  to  which  the 
plaintiff  was  not  a  party  (Haines  v. 
Guthrie,  13  Q.B.D.  818). 

Inquiries  in  a  settlement  case  as  to 
the  place  of  birth  of  a  pauper  (R.  v. 
Erith,  8  East,  539 ;  R.  v.  Rishworth« 
2  Q.B.  476) ;  or  as  to  the  age  of  the 
deceased  in  an  action  on  a  iSe  policy 
(Splents  V.  Lefevre,  11  L.T.N.S.  114, 
117)  are  not  questions  of  pedigree. 

The  question  being  as  to  the  legiti- 
macy of  A. ; — a  declaration  by  A.^8 
deceased  aunt  that  she  had  suckled  A., 
coupled  with  proof  that  her  own  child 
was  bom  subsequent  to  the  marriage 
of  A.'8  parents,  held  inadmissible 
(Isaac  v.  Gompertz,  Hubback,  650-1, 
per  Ld.  Cottenham,  because  stating 
"  a  particular  fact  '* ;  but  Bir.  Hub- 
back  suggests  the  more  satisfactory 
ground  that  the  fact  was  at  the  time 
wholly  immaterial,  and  only  subse- 
quently became  one  from  which  legi- 
timacy was  inferrible  by  arffumeot). 

(6)  The  question  being  whether  B. 
and  C.  were  cousins  of  A. ; — a  decla- 
ration by  A.*s  father-in-law  that  they 
were  A.'s  cousins  is  inadmissible  (see 
Shrewsbury  Peerage,  7  H.L.C.  p.  23). 

A  declaration  by  A.  (deceased)  as 
to  his  own  illegitimacy,  has  been 
held  inadmissible,  being  necessarily 
founded  on  hearsay  (Haslam  v.  Cron, 
an/e,  286;  sedqu.;  and  see  coniroy  Ee 
Perton,  id.). 

(e)  To  prove  the  descent  of  A. ; — 
a  pedigree  in  the  handwriting  of  ooe 
of  A.*s  ancestors,  purporting  to  be 
derived  partly  from  "  pariali  registers, 
wills,  monumental  inscriptions^  family 
history  and  records  "  (not  shown  to 
be  lost) ;  and  partly  from  personal 
knowledge  and  the  information  of 
other  deceased  relations,  held  inad- 
missible as  to  the  former  but  ad- 
missible as  to  the  latter  part  (Daviea 
V.  Lowndes,  7  Scott,  211.  Had  the 
incompetent  sources  not  been  ex- 
pressly disclosed  the  first  portion 
would  apparently  also  have  been 
receivable,  although  dating  back  to 
a  remote  antiquity). 

{d)  The  question  being  as  to  the 
legitimacy  of  A. ; — declarations  made 
after  the  following  letters  had  passed 
in  the  family,  held  inadmissiUe  a« 
post  litem  molam  : 
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AdmiMtble. 

ing  in  Chancery,  in  which  an  inquiry 
was  directed  as  to  who  was  A.*8  heir 
and  next  of  kin,  held  admissible,  such 
a  proceeding  not  constituting  a  lis 
mota  (Gee  v.  Ward,  7  £.  &  B.  509 ; 
aliter  as  to  sworn  or  unsworn  affidavits 
in  contentious  proceedings  on  the 
same  iasue,  HiU  v.  Hibbitt,  19  W.R.  250 
noU).  On  a  similar  claim ; — decla- 
rations by  B.*s  mother  that  certain 
other  members  of  the  family  had  died 
without  issue,  held  admissible,  al- 
though the  declarant  was  entitled  to 
an  interest  in  remainder  upon  the 
death  of  such  persons  without  issue 
(Doe  V.  Tarver,  Ry.  &  M.  141). 


(e)  A  declaration  as  to  pedigree 
ccmtained  in  a  draft  will,  never  signed 
or  executed  by  the  testator,  but  in  his 
handwriting,  is  admissible  {Re  Lam- 
bert, 56  L.T.  15) ;  so.  a  will  executed, 
but  afterwards  cancelled  (Doe  v.  Pem- 
broke. 11  East,  504;  ep.  ante,  214; 
and  Breton  v.  Cope,  Peake,  R.  44). 

On  a  question  of  pedigree  to  prove 
that  A.  was  the  son  of  B.,  a  notarial 
protest,  and  the  record  of  proceedings 
in  an  action  on  a  bill  of  exchange  (the 
action  not  involving  any  question  of 
pedigree),  in  which  A.  was  sued  as 
(and  by  his  defence  admitted  to  be) 
the  son  and  representative  of  B., 
held  admissible,  if  coupled  with  some 
proof  aliunde  connecting  A.  with  the 
family  (Lyell  v.  Kennedy,  14  App. 
Cas.  pp.  450-1). 

An  entry  relating  to  pedigree,  made 
in  a  missal,  amongst  numerous  similar 
entries,  and  proved  to  be  in  the  hand- 
writing of  a  deceased  parent,  held  ad- 
missiUe  (Slane  Peerage,  Hubback, 
673). 


Inadmissible, 

(1)  A  letter  from  A.,  written  after 
his  parents'  death,  to  B.,  his  reputed 
uncle  (who  was  in  possession  of  the 
family  property  in  default  of  lawful 
issue  of  A.*s  father),  saying,  "  What 
I  want  is  to  establish  my  legitimacy, 
though  whether  I  have  a  right  to  the 
estate  I  know  not " ;  (2)  a  letter 
from  B.  to  another  meml]«r  of  the 
family  telling  him  of  A.'s  claim,  and 
adding,  "  The  estate  I  cannot  give  up, 
as  it  is  entailed  on  my  children " 
(Frederick  v.  A.-G.,  L.R.  3  P.  &  D.  270). 

The  question  being  whether  B.  was 
the  legitimate  son  of  A.  by  his  second 
wife,  and  proof  having  been  given 
that  A.'s  first  wife  was  alive  at  the 
time  of  his  second  marriage ; — a  de- 
claration by  A.  (deceased)  that  the 
husband  of  his  first  wife  was  living 
when  A  married  her,  is  inadmissible, 
as  obviously  in  A.*s  own  interest 
(Plant  V,  Taylor,  7  H.  &  N.  211). 

So,  where  A.  was  proved  to  have 
lawfully  married  B.,  but  there  was 
some  evidence  that  C,  living  with 
him  at  the  time,  was  reputed  to  be  his 
wife ; — a  declaration  by  A.  (deceased) 
that  C.  and  not  B.  was  his  lawful  wife, 
is  inadmissible  both  in  English  and 
Scotch  law  (Dysart  Peerage  case,  6 
App.  Cas.  489). 

(e)  To  prove  that  A.  is  the  son  of 
B. ; — a  deed  reciting  that  fact,  and 
by  which  C.  (a  stranger)  assigned  pro- 
perty to  A.  as  B.'s  son,  is  inadmissible 
as  a  declaration,  C.  being  a  stranger ; 
though  aliter  to  show  A.  s  enjoyment 
of  property  as  B.*s  son,  the  Court 
remarking  that  although  the  deed 
could  not  be  rejected  to  prove  the 
fact  of  the  grantee's  enjoyment  of  the 
property  as  legitimate,  yet  its  recitals 
were  not  evidence  of  the  grantee's 

rligree  (Slaney  v.  Wade,  7  Sim.  696  ; 
My.  &    Cr.   338 ;  and  see  Fort  v. 
CUrke,  1  Rus.  604). 


An  entry  relating  to  pedigree  made 
in  a  prayer-book  alleged  to  have  be- 
longed to  the  family  in  question,  but 
respecting  which  no  proof  was  given 
as  to  who  made  the  enlsy,  held  inad- 
missible (Tracy  Barony,  Hubback, 
673). 


(     292     ) 


CHAPTER  XXVII. 

DYING  DECLARATIONS  IN  CASES  OF  HOMICIDE. 

In  trials  for  murder  or  manslaughter  the  dying  declarations  of 
the  deceased,  made  under  a  sense  of  impending  death,  are 
admissible  to  prove  the  circumstances  of  the  crime. 

[Tay.  88.  714-722;  Best,  s.  505 ;  3  Russ.  Or.,  6th  ed.,  388-397 ;  Ro«. 
Cr.Ev.,12th  ed.,27-33;  Archb.  Or.  PJ.,  23rd  ed.,  321-4;  Steph.  art.  26 ; 
Whart.  Or.  Ev.,  276-304 ;  Wigmore,ss.  1430-52.] 

-Principle. — The  grounds  of  admission  are — (1)  death  ;  (2)  neoMsUy^ 
for  the  victim  being  generally  the  only  eye-witness  to  such  crimes^ 
the  exclusion  of  his  statement  would  tend  to  defeat  the  ends  of 
justice  ;  and  (3)  the  sense  of  impending  deatk^  which  ci*eat68  a  sanction 
equal  to  the  obligations  of  an  oath. 

History. — This  *<  exception  "  to  the  rule  against  hearsay,  like  most 
of  the  others,  existed  long  before  the  rule  itself,  an  example  of  such 
evidence  occurring  in  1202  (1  Sel.  PI.  Cr.,  Seld.  Soa  11,  27 ;  see  also 
Plac.  Ab.  104,  col.  2  ;  and  cp,  Glanville,  1.  2,  c.  3).  One  of  the  earliest 
instances  of  its  admission,  after  the  establishment  of  the  rule,  occurs 
in  R.  V.  Pembroke,  1678, 6  How.  St.  Tr.  1383-4.  Down  to  the  open- 
ing years  of  the  nineteenth  century,  however,  dying  dedarations 
were  admissible  in  all  cases,  civil  as  well  as  criminal;  a  laxity 
which  in  the  case  of  civil  proceedings  was  not  finally  curtailed  untU 
1836  (Stobart  v.  Dryden,  1  M.  &  W.  615,  626).  [Thayer,  Pr.Tr. 
Ev.  519-20;  id.,  Gas.  Ev.,  2nded.,  349,360;  Salmond,  Essays,  82; 
Wigmore,  s.  1430.] 

(1)  Homicide  of  Declarant,  (a) — The  declarations  are  not  admissible 
upon  charges  other  than  homicide  /  or  as  to  homicides  other  than  that 
of  the  declarant. 

The  latter  part  of  this  limitation  was  somewhat  infringed  in  R. 
V,  Baker,  2  M.  &  Rob.  53.  In  that  case  A.  and  B.  had  both  died  from 
eating  a  cake  into  which  the  prisoner  was  accused  of  putting  poison. 
On  his  trial  for  A.'s  murder,  the  dying  declarations  of  B.  (made  after 
A.'s  death)  that  she,  B.,  had  made  the  cake  in  the  prisoner's  presence, 
and  had  put  nothing  bad  into  it,  were  received,  upon  the  ground  that 
the  two  deaths  by  the  same  poisoning  were  all  one  transaction.  The 
point  would,  however,  have  been  reserved,  but  the  prisoner  was 
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acquitted.  In  R.  v.  Hind,  8  Cox  300,  in  which  R.  v.  Baker  was  cited, 
Pollock,  C.B.,  held,  adopting  the  doctrine  of  R.  v.  Mead,  2  B.  &  C.  605, 
that  the  true  rule  confined  the  declarations  to  charges  involving  the 
homicide  of  the  declarant;  and  in  America  the  preponderance  of 
authority  is  to  the  same  effect  (Wigmore,  s.  1438). 

(2)  Oondition  at  Time  of  Declanttion.  (6) — The  deceased  must  be 
proved  to  the  satisfaction  of  the  judge  to  have  been,  at  the  time  of 
making  the  declaration,  in  actttal  danger  of  deaths  and  to  have  aban- 
doned all  hope  of  recovery. 

If  these  conditions  concur,  it  is  immaterial  that  he  lingered  for 
several  days,  or  even  weoks  (R.  v.  Bemadotti,  11  Cox,  816;  R.  v. 
Craven,  lLew.77),orthathesubsequentlyentertained hope(R.t7. Hub- 
bard, 14  Cox,  565  ;  not  following  on  this  point  R.  v.  Fagent,  7  C.  &  P. 
238,  and  R.  v,  Megson,  9  C.  &  P.  420). 

Questions  of  admissibility  arise  chiefly  with  respect  to  the  mental 
condition  of  the  declarant.  There  must  be  a  '^settled  hopeless 
expectation  of  death,"  not  qualified  by  any  prospect  of  recovery,  how- 
ever slight  (R.  V.  Jenkins,  L.R.  1  C.C.R.  187 ;  R.  v.  Peel,  2  F.  &  F.  21 ; 
R.  V.  Gloster,  16  Cox,  471 ;  R.  v,  Whitmarsh,  62  J.P.  680) ;  and  the 
weight  of  authority  requires  a  belief,  if  not  in  an  instant  or  imme- 
diate death  (as  held  in  R.  v.  Osman,  15  Cox,  l^per  Lush,  L.J.;  and  R. 
V.  Mitchell,  17  Cox,  503,  j^er  Cave,  J.),  at  all  events  in  an  impend- 
ing and  almost  immediate,  as  distinguished  from  a  deferred,  one 
[id,\  R.  V.  Van  Butchell,  3  C.  &P.  631  ;  R.  v.  Forester,  10  Cox,  368, 
C.C.R.,  per  Byles,  J.;  R.t?.  Cleary,  2  F.  &  F.  850,  jocr  Erie,  J. ;  R.  v. 
Gloster, «up.,jE>0r Charles,  J.;  R.  v.Neill,  (1892)  116Sess.  Pap.  C.C.C. 
p.  1424, jt^er  Hawkins,  J.;  though  in  R.  v,  Reaney,  7  Cox,  209, C.C.R. ; 
and  R.  v.  Harvey,  28  L.T.O.S.  258, />«r  Wightman,  J.,  a  less  stringent 
view  was  adopted]. 

The  declarant's  mental  condition  may  be  inferred  from  his  own 
statements  at  the  time  ;  his  conduct  (as  in  taking  leave  of  his  friends, 
giving  directions  for  his  funeral,  receiving  extreme  unction,  &c.) ;  the 
opinions  of  medical  or  other  attendants  expressed  to  him  ;  the  serious 
nature  of  the  injury  received  (though  it  seems  doubtful  if  this  alone 
is  sufficient,  R.  r.  Cleary,  2  F.  &  F.  850;  R.  v.  Morgan,  14  Cox,  337 ;  R. 
t?.  Bedingfield,  id,  841) ;  and  other  attendant  circumstances. 

(3)  Oompetency  and  Oredibility. — The  declarant  must  have  been 
competent  as  a  witness ;  thus,  imbecility  or  tender  age  will  exclude 
the  declaration  (R.  v,  Drummond,  1  Leach  C.C.  838 ;  R.  v.  Pike,  3  C.  <k 
P.  598 ;  R.  V.  Perkins,  9  C.  &  P.  395) ;  though  not,  now,  want  of  reli- 
gious belief  (poat^  chap.  xl.). 

And  his  credibility  may,  perhaps,  be  impeached  in  the  same  manner 
as  that  of  a  witness.  [There  is  no  express  English  authority,  but  see 
last-mentioned  cases  ;  Steph.  art,  136  ;  Ros.  Cr.  Ev.  33;  and  3  Russ. 
Gr.,  6th  ed.,  396.  In  America,  however,  the  rule  is  established, 
evidence  of  the  declarant's  bad  character,  inconsistent  statements,  or 
previous  conviction  being  receivable  (Wigmore,  s.  1446).] 

(4)  Suldect-matter  and  form,  ^.,  of  the  Declaration,  (c) — The 
declarations  are  only  admissible  to   prove  the  cause   of,  and  cir- 
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cumstances  of  the  transaction  resulting  in,  deaths  and  not  p*'eviou8  or 
evhaequent  transactions,  although  relevant  to  the  issue.  [R.  v.  Mead, 
2  B.  (k  C.  605 ;  R.  v.  Hind,  8  Cox,  800 ;  R.  v.  Murton,  8  F.  &  F.  492  ; 
Steph.  art.  26.  In  America,  also,  the  declarations  are  restricted  to 
the  res  gestae,  those  relating  to  independent  transactions  being  exr 
eluded,  as  not  falling  within -the  principle  pf  necessity  on  which  such 
evidence  is  received  (Wigmore,  s.  1434).] 

Nor  must  they,  in  general^  include  matter  inadmissible  from  the 
mouth  of  a  witness — e.g.,  hearsay  or  irrelevancy  (Tay.  s.  720 ;  1 
Greenleaf^  s.  159,  note  a).  As  to  opinions  there  seems  more  doubt. 
It  is  usually  said  these  are  inadmissible  (R.  t^.  Sellers,  Carrington, 
Cr.  L.  283 ;  Tay.  s.  720) ;  but  in  R.  r.  Scaife,  1  Moo.  &  Rob.  551, 
an  opinion  favourable  to  the  prisoner  was  admitted ;  and  this  is  the 
general  rule  in  America  (Wigmore,  s.  1447,  who  concedes,  but 
criticises  the  rule).  Opinions  as  to  identity,  or  other  matters  admis- 
sible from  the  mouth  of  a  witness,  are  of  course  receivable. 

The  declarations  should  be  complete^  conveying  the  whole  of  what 
the  declarant  intended  to  say  ;  an  unfinished  statement,  or  one 
which  the  declarant  intended,  but  was  prevented  from,  qualifying, 
being  inadmissible  (Tay.  s.  721 ;  Wigmore,  s.  1 448).  Moreover,  it  has 
been  held  that  the  actual  words  o?  the  deceased  must  be  proved,  and 
not  merely  their  svhstance ;  and  that  if  questions  wore  put,  both 
these  and  the  answers  must  be  given  to  enable  the  Court  to  see 
bow  much  was  suggested  by  the  examiner  and  how  much  spon- 
taneously produced  by  the  declarant  (R.  v.  Mitchell,  17  Cox,  503 ; 
R.  V.  8mith,  65  J.P.  426  ;  R.  r.  Fitzgerald,  Ir.  Cir.  Rep.  168) ;  this 
strictness,  however,  has  not  been  required  in  other  cases  (R.  v. 
Smith,10Cox,  82,C.C.R. ;  R.  v.  Whitmarsh,  62  J.P.  680,  lU^per 
Darling  and  Bigham,  J  J. ;  R.  v,  Bottomley,  118  L.T.  Jo.  88 ;  88  L.Jo. 
811;  per  Lawrance,  J.). 

(5)  Miscellaneous. — The  declarations  may  be  oral  or  written ; 
and  they  are  not  rendered  incompetent  (though  their  weight  may 
be  impaired)  by  being  made  in  response  to  leading  questions  (R.  v. 
Smith,  10  Cox,  82  ;  contra,  R.  v.  Mit<;hell,  <fcc.,  sup,),  or  earnest 
solicitation  (R.  v.  Fagent,  7  C.  &  P.  238 ;  R.  v.  Reason,  1  Str.  499;  R. 
V,  Whitworth,  1  F.  &  F.  382)  ;  or  through  having  been  taken  as  depo- 
sitions, and  proving  inadmissible  as  such  (R.  v.  Woodcock,  1  East  P.C. 
856)  ;  or  through  third  persons  being  implicated  in  the  statement 
(R.r.  Bottomley,  sup,\  cp.  ante,  246). 

They  are  also  evidence  either  for,  or  against,  the  prisoner  (R.  v. 
Scaife,  svp.). 

EXAMPLES. 
Admissible.  Iiuidmissible. 

(a)  A.  is  indicted  for  the  murder  (a)  A.   is  indicted  for  the  murder 

of  B. ; — a  dying  declaration   by   B.  of   B. ; — a  dying   declaration   by  C. 

that  A.  had  murdered  him  is  admis-  that  he  and  not  A.  had  murdered  R, 

Bible  (R.  V,  Mosley,  1  Moody  O.  C.  is  inadmissible  (R.   v.   Gray,  Ir.  Cir. 

97).  Rep.  76). 
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Admissible. 


(6)  Declarations  have  been  re- 
ceived after  proof  of  the  following 
expreasionii  by  the  deceased  : 

"  Be  quick,  or  I  shall  die  "  (R.  v. 
Bemadotti,  11  Cox,  316).  "I  am 
dymsy  look  to  my  children  "  (R.  r. 
Goddard,  15  Cox,  7).  "  I  am  getting 
worse :  I  am  going  to  die "  (R.  r. 
Pickeragill.  cited  Ros.  Cr.  Ev.,  12th 
ed.,  31).  "  I  have  seen  the  surgeon 
to-day  and  he  has  given  me  some  little 
hope  that  I  am  better ;  but  I  do  not 
myself  believe  that  I  shall  ultimately 
recover  ...  I  cannot  recover."  [R. 
V.  Reaney,  7  Cox,  209,  C.C.R.  In 
this  case  much  stress  was  laid  on  the 
word  "  ultimately  "  as  a  reason  for 
rejecting  the  declaration  ;  but  it  was 
held  that  it  did  not,  under  the  circum- 
stances, import  a  belief  in  a  long  de- 
ferred as  opposed  to  an  impending 
death.]  "  Doctor,  am  I  dying  ? 
"  You  are  in  a  very  critical  condition." 
•*  Doctor,  I  know  I  am  dying  "  (R. 
V.  Harvey,  116  Sess.  Pap.  C.C.C.  13, 
16.  per  dawkins,  J.).  "I  am  dying; 
I  don't  think  I  shall  get  better'"  (R. 
r.  Bottomley,  118  L.T.  Jo.  88 ;  38 
L.  Jo.  311). 

A  doctor  considered  the  case  hope- 
less ;  and  afterwards  a  magistrate, 
who  was  sent  for,  explained  this  to 
the  deceased,  though  he  did  not  tell 
the  latter  that  death  was  imminent. 
Held,  the  declaration  was  admissible 
(R.  V.  Leppard,  68  J.P.  Rep.  353,  per 
Kidley»  J.). 


Inadmissible. 

A.  is  indicted  for  robbing  B. ; — -a 
djring  declaration  by  B.  as  to  the  cir- 
cumstances of  the  robbery  is  inad- 
missible (R.  V.  Lloyd.  4  0.  &  P.  233). 

A.  is  charged  with  feloniously  pro- 
curing B.'s  miscarriage.  A  dying  dec- 
laration by  B.  as  to  the  ciroumstances 
of  the  case  is  inadmissible  (R.  v.  Hind, 
8  Cox,  300). 

The  question  being  whether  a  bond, 
executed  by  A.,  whose  signature  was 
attested  by  B.,  deceased,  was  forged ; 
— a  dying  declaration  by  B.  that  he 
had  forged  A.*s  signature  is  inadmis- 
sible [Stobart  v.  Dryden,  1836,  1  M.  & 
W.  615.  Contra  formerly,  see  Wright 
V.  Littler,  1761.  1  W.Bl.  349;  Aveson 
V.  Kinnaird,  1805,  cited  ante,  69]. 

(&)  Declarations  have  been  rejected 
after  proof  of  the  following  expressions 
by  the  deceased : 

"  I  am  aware  that  I  am  seriously 
Ul  "  (R.  V.  Smith,  65  J.P.  426).  "  I 
think  myself  in  great  danger  "  (R.  v. 
Errington,  2  Lew.  C.C.  148).  "  I  was 
in  hopes  of  getting  better ;  but  as  I 
am  getting  worse,  I  think  it  my  duty 
to  mention  what  has  taken  place  "  (R. 
V.  Meraon,  9  C.  &  P.  420).  "  I  think 
I  shall  not  recover,  as  I  am  very  ill  *' 
(R.  V.  Spilsbury,  7  C.  &  P.  187).  "  I 
think  I  shall  never  get  over  it "  (R. 
V,  Qualter,  6  Cox,  357).  "I  don't 
think  I  shall  ever  get  up  again.  .  .  . 
I  don't  think  I  shall  be  long  with  you. 
...  I  hope  I  shall  get  well,  but  do 
not  think  so.  ...  I  feel  suro  C  shall 
never  get  up  alive  again.  ...  I  give 
the  following  directions  in  case  I  (&e  " 
(R.  V.  Gloster,  16  Cox,  471).  "  I  feel 
that  I  have  received  such  an  injury 
that  I  shall  never  recover " ;  and, 
upon  the  doctor  trying  to  cheer  him, 
"  1  feel  satisfied  I  shall  never  recover  " 
(R.  V.  Van  Butchell,  3  C.  &  P.  631). 
**  I  have  no  hope  of  recovering,  unless 
it  be  the  will  of  God  "  (R.  v.  Murphy, 
I  Arm.  M.  &  O.  206). 

A  doctor  having  told  the  deceased 
that  there  was  "little  or  no  hope  of 
her  recovery,"  the  latter,  on  being 
asked  if  she  understood  her  position, 
replied  that  she  did — a  declaration 
then  made  rejected  (R.  v.  Mitchell,  17 
Cox,  503). — So,  where  the  deceased, 
having  asked  his  doctor  if  the  wound 
was  necessarily  mortal,  was  told  that 
a  recovery  was  just  possible  and  in 
one  such  case  had  taken  place,  where- 
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Admissible. 


InadmissibU. 


The  deceased  himself  had,  at  the 
time  of  making  a  declaration,  no  hope 
of  recovery,  although  his  doctor  had 
a  hope  and  had  expressed  it  to  him : 
his  declaration  admitted  (R.  v.  Mosley, 
1  Moo.  C.C.  97  ;  R.  v.  Whitworth,  1  F. 
&  F.  382 ;  see  also  R.  v.  Howell.  1  G.  & 
K.  689 ;  and  R.  v.  Peel,  2  F.  &  F.  21). 

The  deceased  (a  boy  of  eleven) 
being  badly  wounded,  asked  the 
doctor  if  he  should  recover.  The 
latter  replied,  "  In  all  probability  you 
will  not  recover.  .  .  .  You  may  re- 
cover, it  is  impossible  for  me  to  say, 
but  I  don't  think  you  will  be  alive  by 
the  morning.'*  The  deceased  made 
no  reply,  but  his  countenance  changed 
and  he  appeared  distressed.  A  de- 
claration then  made,  held  admissible 
(R.  V,  Perkins,  9  C.  &  P.  396). 


(c)  A.  is  charged  with  the  murder 
of  B. ; — a  dving  declaration  by  B. 
that  "  I  don  t  mink  A.  would  have 
struck  me  if  I  hadn't  provoked  him," 
is  admissible  (R.  v.  Scaife,  I  Moo.  & 
Rob.  651). 

Deceased  made  a  statement,  when 
not  in  a  dying  condition,  which  was 


upon  the  deceased  had  replied,  *"'  I 
am  satisfied  *'  (R.  v.  Christie,  Cairing- 
ton,  Cr.  L.  232). 

The  deceased  having  been  told  bj 
the  doctor  that  she  would  not  recover, 
replied,  "  I  hope,  doctor,  you  will  do 
what  you  can  for  me  ior  the  sake  of  my 
familv  ** :  her  declaration  then  made 
rejected  (R.  v.  Crockett,  4  C.  &  P.  644). 

The  deceased  having  made  a  state- 
ment which  was  taken  down  in  writing 
by  a  third  person,  concluded,  "  I 
make  the  above  statement  with  the 
fear  of  death  before  me,  and  with  no 
hope  of  recovery."  Afterwards,  on 
the  statement  being  read  over  to  her* 
she  corrected  it  to,  "  with  no  hope  ai 
present  of  my  recovery  "  :  declara- 
tion rejected  (R.  v,  Jenkins,  L.R.  1 
C.C.R.  187). 

The  deceased,  who  lived  a  few 
hours  after  the  wound  was  inflicted, 
made  a  statement,  at  the  conclusion 
of  which  he  exclaimed,  "  Oh,  God,  I 
am  dying  fast ! — I  am  too  far  gone  to 
say  any  more."  He  had  said  nothing 
before  this  as  to  his  condition,  nor 
was  there  anything  to  show  he  was 
aware  of  it  Held,  the  sUtement 
was  inadmissible,  as  he  appar^itly  only 
discovered  his  condition  after  he  had 
made  it  (R.  v.  Nicolas,  6  Cox,  120). 

The  deceased  repeated  several 
times,  "  I  am  dying,"  and  the  doctor 
testified  she  was  not  likely  to  recover : 
but  there  being  nothing  to  show  that 
this  expression  might  not  have  merely 
been  the  result  of  pain,  and  not  of  be- 
lief as  to  her  condition,  held  the  state- 
ment was  inadmissible  (R.  v,  Abbott, 
67  J.P.  Rep.  161,  per  Kennedy,  J.). 

The  deceased  being  in  a  collapsed 
condition,  the  doctor  told  her  it  was 
impossible  she  could  recover.  She 
seemed  to  put  this  off,  and  said,  ^*  I 
shall  be  all  rifht"  The  doctor  then 
repeated  that  she  was  going  to  die  and 
verv  soon,  whereupon  she  seemed  to 
understand  this  and  accept  the  situa- 
tion. Declaration  excluded  (R.  v.  Butler, 
142  Sess.  Pap.  p.  1624,  per  Jelf.  J.). 

(c)  A.  is  charged  with  the  murder  of 
B.  ;  a  dying  declaration  by  B.  made 
to  a  magistrate,  the  latter  asking  her 
questions  and  a  witness  taking  down 
the  answers  (only),  which  deceased 
then  signed  with  her  mark, — Held 
inadmissible,  as  not  sufficiently  con- 
taining the  actual  words  of  the  de- 
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Admissible. 

oeasedythe  imswerB  only  being  given, 
written  down  some  hours  afterwards 
by  a  witness.  On  the  following  night 
the  statement  was  read  over  to  the 
deceased,  who  was  then  dying,  by 
another  witness,  who  sometimes  put 
questions  from  it  in  a  leading  way. 
and  sometimes  took  the  deceased's 
own  words.  Held,  the  statement  was 
admissible  (R.  t;.  Smith,  10  Cox,  82, 
C  C  K. )« 

A  magistarate  having  before  him  an 
earlier  statement,  mfule  by  the  de- 
ceased, but  not  when  dying,  repeated 
portions  of  it  in  his  own  words  to  her 
when  dying,  wrote  down  such  por- 
tions and  asked  her  if  they  were 
correct,  to  which  she  said  "  Yes,"  and 
signed  the  paper,  which  ended  thus : 
"The  statement  I  previously  made 
and  have  now  heard  read  over  to  me 
is  true."  Held  admissible  (R.  v. 
Whitmarsh,  62  J.  P.  680,  711,  per 
Darling  and  Bigham,  JJ.). 


InadmissiUe. 

and  there  being  nothing  to  show  that 
the  questions  were  not  leading  ones 
(R.  t;.  Mitchell,  17  Cox,  503,  606,  per 
Cave,  J. ;  followed  in  R.  v.  Smith,  65 
J. P.  426,  per  Bruce,  J.). 


The  deceased  made  a  statement, 
when  not  in  a  dying  condition,  which 
her  father  wrote  down  and  took  to  a 
magistrate,  asking  him  to  swear  the 
deceased.  The  magistrate  thereupon 
went  to  the  latter,  and  having  ques- 
tioned her  as  to  its  truth,  paragraph 
by  paragraph,  swore  her  to  it.  Held 
inadmissible  (R.  v.  Fitzgerald,  Ir.  Cir. 
Rep.  168,  per  Crompton,  J.,  who  re- 
marked that  the  statements  should 
have  been  taken  down  from  the  de- 
ceased's own  lips  to  avoid  the  danger 
of  an  assent  to  what  she  did  not  intend). 


(    2dS    ) 


CHAPTER   XXVIII. 

DECLARATIONS  BY  TESTATORS  A^  TO  THEIR  WILLS. 

The  declarations  of  deceased  testators  as  to  their  wills  are 
admissible  for  the  purposes,  on  the  grounds,  and  subject  to  the 
qualifications  stated  below. 

Principle. — The  declarations  included  in  this  chapter  are  treated 
in  the  present  connection  for  convenience,  and  because  they  are 
sometimes  regarded  as  forming  an  exception  to  the  hearsay  rule 
on  account  of  the  (1)  death,  (2)  peculiar  means  of  knowledge,  and 
(8)  absence  of  interest  to  misrepresent  of  the  declaiant  [Ros.  N.P.  55 ; 
SSteph.  art.  29,  citing  Sugden  v.  St.  Leonards^  1  P.l).  154.  Prof. 
Thayer,  however,  remarks  that  Sir  J.  Stephen  has  erroneously  founded 
upon  this  case  an  exception  to  the  hearsay  rule^  Cas.  £v.,  2nd  %^., 
619  n. ;  and  see  further,  infra,  299], 

Original  Evidence. — When,  however,  as  commonly  happens,  such 
declarations  are  tendered  not  to  prove  the  facts  stated,  but  to  show 
the  knowledge^  intention,  sanity^  or  other  mental  state  of  the 
testator,  it  is  misleading  to  consider  them  as  exceptions  to  the 
hearsay  rule.  Their  admissibility  does  not  depend  on  all  or  any  of 
the  conditions  above  mentioned.  They  are  original  evidence  receiv- 
able either  (1)  as  part  of  the  res  gesta  (Johnson  v,  Lyford,  L.R.  I  P. 
&  D.  546  ;  Staines  v.  Stewart,  2  S.  &  T.  820 ;  Newton  v.  Newton,  5 
L.T.  218,  225  ;  Kirk  v.  Eddowes,  8  Hare,  509,  522;  in  which  case 
they  must  have  been  made  contemporaneously  with  the  testamentary 
act,  ante,  46^  50) ;  or,  more  usually  in  this  connection,  (2)  as  presump- 
tive evidence  of  the  mental  condition  which  they  evince  (ante,  50-2), 
in  which  case  it  is,  in  general,  immaterial  to  admissibility  as  disi- 
tinguished  from  weight,  whether  they  were  made  before,  at,  or  after 
such  act,  or  whether  in  form  they  expressed  a  future  intent,  or 
asserted  a  past  fact.  Thus  a  ^o^-testamentary  declaration  by  a 
testator  that  he  had  burnt  or  cancelled  his  will,  has  been  admitted, 
not  to  prove  that  fact,  but  to  show  a  continuous  intent  to  destroy 
(Keen  v.  Keen,  L.R.  8  P.  &  D.  105;  Drake  v.  Sykes,  22  T.L.R. 
741),  and  a  declaration  by  a  testatrix  that  she  had  left  her  pro- 
perty to  a  particular  person,  not  as  evidence  thereof,  but  in  one  case 
to  identify  the  constituent  papers  of  her  will  (Gould  v.  Lakes,  6  P.D. 
1),  and  in  another  to  solve  an  equivocation  (Doe  v,  Allen,  12  A.  &£. 
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451).  In  the  same  way  post- testamentary  declarations,  though 
hearsay  in  form,  have  been  received  as  presumptive  evidence  of  the 
mental  capacity  of  the  testator  (Sutton  v.  Sadler,  3  G.B.N.S.  87, 99), 
or  to  exhibit  his  inclinations  and  intentions  when  the  will  was 
impeached  for  fraud  or  forgery  (Doe  v.  Allen,  8  T.R.  147 ;  Doe  v. 
Hardy,  1  M.  <k  B.  525 ;  Priestman  v.  Thomas,  Times,  Nov.  19, 1883), 
or  to  show  his  intentions  on  a  question  whether  a  legacy  was 
cumulative  or  substitutional  (Wainew right  v.  Wainewright,  71  L.T. 
265  ;  Jenner  v,  Ffinch,  5  P.D.  106  ;  Hubbard  v.  Alexander,  8  Ch.D. 
788). 

Hearsay, — On  the  other  hand,  declarations  by  testators,  when 
tendered  to  prove  the  testamentary  facts  asserted,  have,  with  the 
well-known  exception  mentioned  below,  been  uniformly  excluded  as 
hexrsay.  Thus,  they  have  been  rejected  to  prove  the  execution  or 
revocation  of  the  will  (Doe  v.  Palmer,  16  Q.B.  747 ;  Atkinson  v. 
Morris,  1897,  P.  40  ;  Keen  v.  Keen,  and  Drake  v,  Sykes,  sup,) ;  the 
date  of  alterations  therein  {id, ;  Re  Hardy,  30  L.J.P.  142 ;  Re 
Adamson,  L.R.  3  P.  &  D.  253);  the  date  of  execution  of  an  incor- 
porated paper  (Van  Straubenzee  v,  Monck,  3  S.  <k  T.  6) ;  the  fact  of 
the  appointment  of  an  executor  (Re  Murphy^  7  L.R.Ir.  561);  the 
gift  of  a  legacy  to  a  particular  legatee  (Gould  v.  Lakes  and  Doe  v, 
Allen,  sup,) ;  the  amount  of  advances  made  to  the  latter  (Smith  v, 
Conder,  9  Gh.D.  170  ;  post^  chap,  xlvii.);  or  the  communication  of  a 
secret  trust  to  an  executor  (Re  Downing,  60  L.T.  140  3  post,  chap,  xlv.) 

In  Sugden  v,  St.  Leonards,  1  P.D.  154,  however,  the  majority  of 
the  G.A.  held  that  po^^testamentary  declarations  were  admissible  to 
prove  the  contents  of  a  lost  will,  as  exceptions  to  the  hearsay  rule, 
«'.«.»  as  statements  by  a  deceased  person  with  peculiar  means  of  know- 
ledge, and  without  interest  to  misrepresent.  This  ruling,  which  was 
dissented  from  by  Mellish,  L.J.,  and  seriously  doubted  in  Woodward 
r.  Goulstone,  11  App.  Gas.  469,  and  by  the  G.A.  in  Atkinson  v, 
Morris,  sup,,  appears  to  be  contrary  to  principle ;  though  it  is 
conceived  that  had  such  declarations  been  tendered  not  as  hearsay 
proof  of  the  contents  of  the  will,  but  merely  as  original  evidence  of 
a  continuous  intention  on  the  part  of  the  testator,  they  might  have 
been  supported  on  the  authority  of  Keen  v.  Keen,  Gould  v.  Lakes, 
Drake  v,  Sykes,  &c.,  sup,  298,  inf.  303.  As  was  remarked,  indeed, 
by  Ld.  Fitzgerald  in  Woodward  v.  Goulstone,  sup.,  at  486,  "  however 
such  statements  were  dealt  with  in  Sugden  v,  St.  Leonards,  the  true 
ground  upon  which  they  ought  to  be  received,  if  received  at  all,  was 
not  fully  discussed."  Sugden  v.  St.  Leonards  is  criticised  by  Prof. 
Thayer  as  a  case  '^  remarkable  for  many  ill-considered  dicta  as  to  the 
hearsay  exceptions  and  as  to  the  rules  of  evidence  in  general ;  see 
especiidly  the  opinions  of  Jessel,  James  and  Gockbum.  Mellish,  L.  J., 
Htates  the  sounder  doctrine,  and  his  decision  is  consistent  with  the 
authorities.  The  view  put  forward  by  some  of  the  judges  that  if 
evidence  is  admitted  for  one  ])urpose,  it  may  be  used  for  any  other, 
is  not  to  be  accepted  ;  and  the  remarks  of  Jessel,  M.R.,  as  to  the 
hearsay  rule  are  peculiarly  loose  and  inaccurate"  (2  Harv.  L.  Rev.  94). 
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Parrol  Evide^ioe.  Declarations  of  Intention. — Apart  from  the 
above,  statements  by  testators,  especially  when  taking  the  form  of 
direct  expressions  of  intent,  are  subject  to  the  rules  contained  in 
chaps,  xlv.-xlvi.  post.  Thus,  while  in  cases  involving  the  factwn 
of  the  will  (i.e.,  its  execution,  validity,  constituent  parts,  or  revoca- 
tion), even  direct  expressions  are  receivable,  in  those  involving  its 
interpretation  they  are  uniformly  excluded  except  for  the  purpose  of 
solving  an  equivocation  (Guardhouse  v.  Blackburn,  L.R.  1  P.  &  D. 
109  ;  Jenner  v.  Ffinch,  5  P.D.  106  ;  Chichester  v,  Quatrefages, 
1895,  P.  186).  Even  where  in  order  to  determine  the  factum  of 
one  instrument,  the  Ck)urt  of  Probate  has  to  construe  another,  as 
on  questions  whether  a  later  will  revokes  an  earlier,  and  an  ambi- 
guity is  apparent  on  the  face  of  the  instruments,  declarations  of 
intent  are  admissible  (Jenner  v,  Ffinch,  sup, ;  Wainewright  v,  "Waine- 
wright,  71  L.T.  265;  Re  Tonge,  66  L.T.  60;  as  to  simultaneous 
documents,  see  Townsend  v,  Moore,  1905,  P.  66,  80) ;  though  where 
there  is  no  ambiguity  it  is  otherwise  {Re  Palmer,  58  L.J.P.  4^4). 
Moreover,  in  Chancery,  although  the  probate  is  usually  conclusive  as  to 
the  factum  of  the  instrument  {post,  chap,  xxxvii. ;  Re  By  water,  1 8  Ch.  D. 
p.  22),  it  is  not  always  so ;  thus,  on  an  issue  directed  as  to  the  forgery 
of  the  will  (Priestman  v,  Thomas,  Times,  Nov.  15,  1883),  or  on  a 
question  of  substitutional  legacies,  to  show,  in  opposition  to  the 
probate  that  two  identical  codicils  were  executed  as  duplicates  and 
not  distinct  instruments  (Hubbard  v,  Alexander,  8  Ch.D.  738),  such 
evidence  has  been  received ;  while  where  the  codicils  were  not  identical, 
the  matter  was  treated  as  oue  of  construction  merely,  and  the 
evidence  rejected  (Wilson  v,  OXeary,  7  Ch.  Ap.  448).  So,  though  a 
Chancery  Court  may  accept  the  decision  of  the  Court  of  Probate  as 
to  the  date  of  alterations  in  a  will  partly  involving  real  estate,  it 
is  not  necessarily  bound  thereby  (Re  Cruttenden,  30  W.R.  57). 

(1)  Execution,  Oonstituent  Papers,  and  Validity  of  WilL(a) — The 
declarations  of  a  testator  are  not  receivable  as  exceptions  to  the  hear- 
say rule  to  prove  the  execution  of  his  will,  even  though  both  parties 
claim  underthe  testator  (Atkinson  v.Morris,1897,P. 40;  Doe  t?.  Palmer, 
16  Q.B.747).    They  may,  however,  be  received  as  original  evidence  to 
support  or  rebut  a  presumption  of  due  execution,  arising  from  a  partial 
compliance  with  the  statute  (Clarke  v.  Clarke,  5  L.R.  Ir.  47 ;  Harris 
t7.  Knight,  15  P.D.  170).     So  his  declarations  of  intention,  either 
before,  at,  or  after  the  execution,  are  admissible  as  original  evidence 
to  identify  the  will  or  its  constituent  papers  {Re  Nosworthy,  4  S.  dc 
T.  44;  Gould  v.  Lakes,  6  P.D.  1 ;  Re  Hutchinson,  18  T.L.R.  706);  or  to 
show  whether  they  were  signed  animo  testandiy  or  under  a  misappre- 
hension(ic2.;  Dunn r. Dunn,  L.R.  1  P.  &  D.  277;  Re  Hunt, 3  ic{. 250), or 
for  some  collateral  object  (Lister  v.  Smith,  3  S.&T.282),  or  whether  an 
instrument  not  in  form  a  will  was  executed  as  such  {Re  Slinn,  15  P.D. 
156).     And  declarations  both  by  the  testator  and  attesting  witnesses 
are  similarly  admissible  to  show  whether  the  latter  signed  animo 
attestaatdi  or  otherwise  (Griffiths  v.  Griffiths,  L.R.  2  P.  <k  D.  300 ;  Re 
Sharman,  1  u2.  661),     So  where  the  question  was  whether  two  similar 
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codicils  were  executed  as  duplicates  or  distinct  instruments  such  evi- 
dence was  admitted,  not  only  by  the  Court  of  Probate  (Wainewright 
V.  W.,  71  L.T.  265),  but,  even  in  opposition  to  the  probate,  by  a  court 
of  construction  (Hubbard  v.  Alexander,  3  Gh.D.  738);  while  where  the 
instruments  were  dissimilar,  the  evidence  was  rejected  (Wilson  v. 
O'Leary,  7  Ch.  Ap.  448).  Whether,  in  the  case  of  a  conditional  will, 
the  condition  must  appear  on  the  face  of  the  document,  or  may  bf 
proved  by  the  oral  declarations  of  the  testator  appears  doubtfu 
(Newton  v,  'Newton,  post,  307 ;  O'Leary  v.  Douglass,  8  L.R.Ir.323 ;  cp. 
Re  Spratty  1897,  P.  28).  The  above  rule  holds  also  where  the  will  is 
impeached  for  incompetency  j  undue  infiuenoeyfraudy  or  forgery,  declara- 
tions by  the  testator  being  receivable  as  original  evidence  to  establish 
or  rebut  these  allegations  (Sutton  v.  Sadler,  3  O.B.N.S.  87,  99  ;  Doe  v, 
Allen,  8  T.R.  147  ;  Doe  v.  Hardy,  1  Moo.  &  Rob.  525  ;  Doe  v.  Palmer, 
sup.)  ;  while,  if  tendered  as  direct  assertions  of  the  invalidity,  they 
will  be  rejected  as  hearsay  (Pro vis  t?.  Reed,  5  Bing,  435). 

(2)  Oontents.  Alterations  and  Mistakes.  Secret  Trusts.  (6) — 
Declarations  by  testators  have  been  received  as  secondary  evidence  of 
the  Contents  of  a  lost  will ;  those  prior  to  execution  as  original 
evidence (Sugden  v.St.  Leonards,  1  P.D.  154, 242, 251), and  those  sttb- 
sequent  as  exceptions  to  the  hearsay  rule  (id, ;  but  see  remarks  sup., 
299).  Declarations  contemporaneous  with  its  execution  (Johnson  v, 
Lyford,L.  R.  IP.&D.  546),  or  with  its  production  to  a  third  party 
(Hanks  v,  Tottenham,  10  Ir.  Jur.  N.S.  277),  have  also  been  received 
as  part  of  the  resgesta,  i.e.,  as  original  evidence. 

So,  declarations  of  intent  either  prior  or  subsequent  to  execution 
are  eidmissible  as  original  evidence  to  rebut  the  presumption  that 
Alterations  in  the  will  were  made  after  its  execution  (Doe  v.  Palmer, 
stip. ;  Be^ToBge,  66  L.T.  60  ;  or  after  the  execution  of  any  codicil 
confirming  it,  Re  Sykes,  L.R.  3  P.  &  D.  26);  while  mere  hearsay  asser- 
tion as  to  their  dates  are  inadmissible  (T>oev.  Palmer, 5tf^. ;  Re  Hardy, 
30L.J.P.<feM.  142).  And  in  the  Court  of  Probate  to  establish 
Mistake  not  only  extrinsic  to  the  will,  as  in  its  execution  or.  revoca- 
tion, but  intrinsic,  as  in  the  introduction  of  words  without  the  know- 
ledge or  approval  of  the  testator,  his  declarations  both  before  and 
after  the  execution  are  receivable  (Morrell  v.  Morrell,  7  P.D.  68 ;  in 
Brisco  V.  Hamilton,  1902,  P.  234,  a  solicitor's  letter  was  received  to 
show  his  client's  ignorance).  Though,  however,  inserted  words  may 
be  struck  out  on  this  ground,  omitted  words  may  not  be  supplied 
(i?e  Schotty  1901,P.  190)  ;  and  where  the  mistake,  as  in  ordinary 
cases  of  misnomer  or  misdescription,  involves  neither  factum  nor 
equivocation,  no  declarations  of  intent  will  be  receivable  (Charter  t?. 
Charter,  LkR.  7  H.L.  364;  see  Mistake,  post,  chaps,  xlv.-vi.).  On 
the  other  hand,  it  has  been  held  that  in  the  Court  of  Chancery  words 
must  be  expunged  or  supplied  by  construction  alone,  and  not  by 
evidence  {Re  By  water,  18  Ch.D.  17,  22). 

In  the  same  way,  declarations  by  a  testator  are  admissible  as 
original  evidence  to  establish  a  Secret  Trust  not  disclosed  in  the  will 
(O'Brien  v,  Tyssen,  28  Ch.D.  872;  post,  chap.  xlv. ;  though  his  hearsay 
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assertions  that  he  has  communicated  it  to  the  party  bound,  are  not 
{Re  Downing,  60  L.T.  140). 

(3)  Oonstruction.  PreBnmptions.  (c) — In  order  to  identify  the 
persona  or  things  referred  to  in  the  will,  declarations  by  the  testator 
showing  his  knowledge,  ignorance,  likes,  dislikes,  or  habits  of  speech 
concerning  them  are  admissible ;  but  not  his  direct  declarations  of 
intent,  except  in  the  case  of  an  '^  equivocation  "  (see  fully  post,  chap, 
zlvi.).  Evidence  of  the  latter  kind  is,  however,  receivable  to  rebut 
a  presumption  arising  against  the  apparent  intention  of  the  will 
{post,  chap,  xlvii.). 

(4)  BeTOcation.  {d)  (1)  By  destruction  aninio  revocandi. — The  de- 
struction of  a  will  cannot  be  proved  by  the  hearsay  declarations  of  the 
testator  (Atkinson  v,  Morris,  1897,  P.  40 ;  Drake  v.  Sykes,  22  T.L.R. 
741) ;  but  after  that  fact  has  been  established  cUiundejhiB  declarations, 
made  at  or  about  the  time,  have  been  received  as  part  of  the  res  gestm  to 
show  the  intent  with  which  the  act  was  done,  e.^.,  a  mistaken  belief  that 
the  will  was  invalid  (Giles  v,  Warren,  L.R.  2  P.  &  D.,  401),  or  that 
another  was  thereby  revived  (Cossey  v.  Oossey,  82  L.T.  203) ;  or  an  intent 
to  makeafresh  one  (Dixon  v.  Treasury  Sol.,  1905,  P.  42),  cases  usually  re- 
ferred to  as  '^  dependent  relative  revocation .''  So, where,  from  the  will 
not  being  forthcoming  at  death,  a  presumption  of  destruction  animo 
revocandi  arises  (Allen  v.  Morrison,  1 900,  A.C.  604), declarations  by  the 
testator  not  confined  to  the  res  gestae,  but  made  at  any  time  before 
death,  are  receivable  in  rebuttal,  not  as  direct  proof  of  the  facts  stated, 
but  as  presumptive  evidence  of  the  in  tent  (Finch  t?.  Finch,  L.R.  1  P.(kD. 
371 ;  Keen  t?.  Keen,  3  id.  105  ;  Drake  v.  Sykes,  sup,;  Whiteley  v.King, 
17  C.B.N.S.  756).  (2)  By  a  later  will.— When  an  intent  to  revoke  can 
clearly  be  gathered  from  the  later  will  itself,  no  declarations  or  other 
parol  evidence  can  be  given  (Newton  t?.  Newton,  12  Ir.  Ch.  R.  118, 
128;  i26  Palmer,  58  L.J.P.  44) ;  but  where  on  the  construction  of 
the  later  will  the  point  is  doubtful,  evidence  both  of  surrounding 
circumstances  and  declarations  of  intent  is  admissible  either  in  the 
Probate. Court  (Jenner  v.  Ffinch,  5  P.D.  106  ;  Wainewrightt?.  W.,  71 
L.T.  265  ;  O'Leary  v.  Douglass,  3  L.R.  Ir.  823  ;  cp.  Townsend  r. 
Moore,  1905,  P.  66,  80),  or  a  Court  of  Construction  (Hubbard  v. 
Alexander,  3  Ch.  D.  738). 

EXAMPLES. 

{a)  Execution,  Constituent  Papers,  and  Validity  of  Wills, 

Admissible,  Inadmissible. 


Execution. — The  testator  left  a 
holograph  will  with  an  attestation 
clause  stating  merely  that  it  was 
"  signed  in  the  presence  of"  two  marks- 
men (deceased)  whose  names  he  had 
written  opposite  their  marks,  but 
there  was  nothing  to  show  that  they 
were  all  present  together.  Held, 
that  declarations  made  by  him  on  his 
death-bed  to   the  same  effect  as  the 


Execution.  —  The  question  being 
whether  a  testator  had  executed  a 
(lost)  will ; — a  copy  thereof  sent  by 
him  from  abroad  enclosed  in  a  letter 
in  which  he  stated  that  he  ^^  had  duly 
made  the  original ; " — held  inadmis- 
sible as  hearsay  {Be  Ripley,  1  S.  &  T. 
68 ;  Atkinson  v,  Morris,  cited  inf., 
307  ;  Eyre  v.  Eyr^,  19  T.L.R.  S80). 
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ivill,  and  acknowledging  its  validity, 
were  admissible,  amongst  other  cir- 
cumstances, as  presumptive  evidence 
that,  since  he  knew  of  and  had  com- 
plied with  the  other  statutory  for- 
malities, he  probably  aIf>o  knew  of 
and  had  complied  with  that  (Clarke 
r.  Clarke,  15  L.R.Ir.  47,  C.A.  In 
HarrU  ».  Knight,  15  P.D.  170,  C.A., 
where  the  will  was  lost  and  there 
was  DO  attestation  clause,  similar 
declarations  were  received  on  the 
iiame  point ;  and  ep.  Be  Malins,  19 
L.R.Ir.  231). 

CoMstUuent  Papers. — The  question 
being  whether  certain  papers  formed 
part  of  a  will ; — declarations  made  by 
the  testatrix  before  executing  the 
alleged  will  that  she  intended  to  leave 
her  property  in  a  manner  which 
corresponded  with  the  dispositions 
contained  in  such  papers  ;  and  decla- 
rations after  the  execution  that  she 
believed  she  had  effected  this  inten- 
tion in  her  will,  held  admissible  in 
identification  [Gould  t;.  Lakes,  6  P.D. 
I  ;  Re  Hutchinson,  18  T.L.R.  706. 
Although  the  former  case  nominally 
followed  Sugden  v.  St.  Leonards,  mp., 
Hannen,  J.,  states  what,  it  is  sub- 
mitted, is  the  truer  ground  of  admis- 
sion, vis.,  that  the  ^oir^-testamentary 
declarations  were  received  "  to  show 
what  was  the  state  of  the  testatrix's 
mind  and  intentions,'*  and  "that  her 
mind  continued,  after  the  will,  in  the 
same  state  as  it  was  before  "]. 

A  testatrix  having  executed  two 
inconsistent  wills  on  different  sides 
of  the  same  paper  ;— evidence  by  one 
of  the  attesting  witnesses  that,  after 
executing  one  side,  the  testatrix 
said  "this  is  my  will"  and  then 
asked  witness  if  there  was  anywhere 
else  she  ought  to  sign,  and  that  the 
witness,  seeing  writing  on  the  other 
side,  said  she  had  better  execute  that 
too; — ^held  admissible  to  identify 
the  first  will  and  show  that  the  second 
was  not  signed,  animo  teetandi  (Re 
Nosworthy,  4  S.  &  T.  44  ;  cp.  Re  Hunt, 
L.R.  3P.&D.  250). 

Validity, — ^A.,  a  testator,  having  left 
B.  a  legacy  by  his  will,  executed  a 
codicil  revoking  the  legacy.  Declar- 
ations by  A.  to  his  solicitor  that  it  was 
not  to  revoke  the  legacy,  but  only  to 
be  used  by  the  solicitor  to  induce  B. 
fo  give  up  a  pejt^in  house,  held  ad- 
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Admissible. 

missible  to  negative  the  animm  testandl 
(Liaterv.Smith,  3S.  &T.282). 

A.  executes  a  deed-poll  which  dis- 
poses of  all  her  property  and  is 
attested  by  two  witnesses.  A  decla- 
ration by  A.  "that  she  hadn't  mentioned 
it  in  the  paper,  but  would  like  B.  to 
have  £10  after  her  death,'' —held 
admissible,  to  show  that  the  deed  was 
intended  to  be  signed  as  a  will  (^Re 
Slinn,  15  P.D.  156;  cp.  Be  Colver, 
14  id.  48.) 

A  testator  executed  a  codicil  in 
1890  and  another,  almost  identical, 
but  containing  no  revocation  clause, 
in  1892.  Amongst  his  papers  was 
found  a  copy  of  the  former,  altered 
80  as  to  form  the  draft  of  the  latter, 
and  indorsed,  *'  8  Aug.  1892.  I  have 
signed  and  declared  the  within  altered 
codicil.  The  unaltered  one  of  1890  in 
my  box  at  the  bank  is  superseded  and 
cancelled."  Held,  it  being  doubtful 
on  the  face  of  the  instruments 
whether  they  were  cumulative  or 
substitutional,  the  declarations  were 
admissible  to  show  the  testator's  in- 
tentions [Waine  Wright  V.  Wainewright, 
71  L.  T.  266,  'per  Jeune,  J.,  following 
Hubbard  v.  Alexander,  3  Ch.  D.  738, 
where  probate  having  been  granted  of 
two  codicils,  identical  except  in  dates 
and  witnesses.  Bacon,  V.-C,  admitted 
declarations  by  the  testator  to  an 
attesting  witness  that  "  they  were 
duplicates,"  not  as  construing  the  co- 
dicils, but  to  show  that  they  were  not 
intended  to  be  distinct  instruments ; 
cp.  Atkinson  v.  Morris,  post,  307]. 

In  ejectment  by  heir  against  de- 
visee, the  question  being  whether  the 
testator,  at  the  time  of  executing  his 
w^ill,  was  mentally  incompetent  from 
prolonged  intemperance  ; — declara- 
tions made  by  him  at  various  times  up 
to  his  death  (l)«a8  to  the  dispositions 
he  had  made  of  his  property,  which 
corresponded  with  those  in  his  will ; 
and  (2)  as  to  the  nature  and  amount  of 
the  property  he  took  under  his  father's 
will  which  corresponded  with  the 
latter  ; — held,  admissible  as  throwing 
back  light  on  his  capacity  at  the  date 
of  execution  (Sutton  v.  Sadler,  3  C.  B. 
N.S.  87, 99  ;  ep.  Bootle  v.  Blnndell,  19 
Ves.  494,  506). 

A  testator,  a  few  days  after  execut- 
ing a  will  in  favour  of  A. ,  asks  to 
have  a    duplicate    of  it,  whereupon 


Inadmissible. 


A  testator  executed  a  codicil  in 
1867  and  another  containing  no  revo- 
cation clause  in  1868,  probate  being 
granted  of  both.  Six  of  the  legacies 
in  the  two  documents  were  identical, 
three  were  to  the  same  persons  but  of 
different  amounts,  and  each  codicil 
had  one  legacy  not  in  the  other. 
Evidence  that  the  testator  after  exe- 
cuting the  first  codicil  wrote  to  his 
solicitor  for  a  copy  of  it,  which  the 
solicitor  sent  with  a  letter  advising 
him  to  re-copy  the  codicil  as  the  sig- 
nature was  in  an  inconvenient  place  ;- 
held  inadmissible,  the  question  being 
purely  one  of  construction,  and  there 
being  nothing  to  displace  the  rule 
that  legacies  given  by  distinct  in- 
struments are  cumulative  and  not 
substitutional  [Wilson  v.  0'Lear}%  7 
Ch.  Ap.  448  ;  Be  Pinney,  46  S.  Jo.  552. 
In  Chichester  V.  Quatrefages,  1895«  P. 
186,  Jeune,  J.,  said,  **  it  was  urged  that 
if  both  documents  were  admitted  to 
probate,  a  court  of  construction  would 
hold  some  at  least  of  the  identical 
gifts  to  be  cumulative.  But  the  ques- 
tion of  construction  of  identical  gifts 
in  documents  admittedly  intended  to 
be  read  together,  is  not  the  same  as 
that  of  the  inference  to  be  drawn  from 
such  identity  as  to  the  existence  of 
such  intention  '*]. 


A.,  under  a  devise  from  B.,  claims 
land  held  by  0.  as  B.'s  heir-at-lav.  C. '« 
defence  is  that  B/@  yr\\\  was  pot  duly 
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Admimble. 

another  will  in  favour  of  B.  is  sub- 
stituted, which  he  is  fraudulently 
persuaded  to  sign.  A.  may  prove 
that,  when  the  testator  was  about  to 
sign  the  second  will,  he  asked  the 
person  who  fought  it,  "  whether  it 
was  the  same  will  as  the  former,*'  and 
was  told  that  it  was  ( Doe  v,  Allen,  8 
T.K.  147).  Declarations  by  the  tes- 
tator before  the  execution  of  the  will 
that  he  intended  to  leave  his  property 
to  A.  or  to  B.  would  also  be  admissible 
in  ^uppo^t  or  rebuttal  of  the  will  (Doe 
f>.  Hardy,  1  Moo.  &  Rob.  525). 

In  an  action  in  Chancery,  to  set 
aside  a  compromise  of  a  probate  ac- 
tion on  the  ground  that  the  will  was 
forged  ; — letters  from  the  testator 
btfore  the  date  of  the  alleged  will  as 
to  the  provisions  he  was  about  to 
make  by  his  will ;  and  letters  after  it 
as  to  those  which  he  had  made,  both 
of  which  were  at  variance  with  the 
alleged  will  ; — held  admissible  as 
showing  his  intentions  and  disproving 
the  will  (Priestman  v.  Thomas,  Times, 
Nov.  19,  1883  ;  cj),  ante,  102). 


Inadmi^ftiblfi, 

executed.  C.  may  not  prove  decltvra- 
tions  by  B.  that  "  A.  drew  up  a  paper 
and  got  me  to  sign  it — but  it  isn't 
valid.  My  land  goes  to  C."  although 
both  A.  and  0.  claim  under  B.  (Pro vis 
V.  Reed,  5  Bing.  435). 


(h)  Contents.    Alteraiions,     MUtaJte», 


Contents, — To  prove  the  contents  of 
a  (lost)  will ; — verbal  inFtructions  for 
the  will  given  by  the  deceased 
testator  ;  a  draft  authenticated  by 
him  ;  and  declarations  as  to  the  provi- 
8ions  he  was  about  to  make  in  it ; — held 
admissible  in  corroboration  of  the  testi- 
mony of  a  witness  who  swore  she  had 
seen  and  read  the  will  ; — per  Jessel, 
M.B.,and  Mellish,  L.J.,as  affording  a 
probability  that  the  testator  had,  in 
fiact,  made  the  dispositions  which  his 
declarations  showed  it  was  his  inten- 
tion to  make  ;  per  Cockbum,  0.  J.,  as 
exceptions  to  the  hearsay  rule. — 
Declarations  after  the  execution  of  the 
will  as  to  the  provisions  he  had  made 
therein,  and  that  his  daughter  (the 
chief  beneficiary  under  the  will)  would 
be  wealthy  and  a  landed  proprietress 
and  enjoy  the  same  comforts  and  ntyle 
as  she  was  then  doing, — alsu  held 
admissible  by  a  majority  of  the  court 
(<fu«.Meliish,L.  J.),  as  exceptions  to  the 
hearsay  rule  [Sugden  t*.  St.  Leonards, 
1  P.D.  154,  C.A.,  followed,  inter  alia, 
in  Ra  Ball,  25  L.R.Ir.  556  and  Flood 
p.  Russell.  29  id,  95 ;  see  ante,  2\!^ 
9.] 
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Alteratiana. — A  testator  left  a  will, 
on  the  face  of  which  a  devise  of 
land  "  To  A.  in  fee,"  was  crossed  out 
and  the  words,  "To  A.  for  life,  and 
afterwards  to  B.  in  fee,"  were  substi- 
tuted. In  order  to  rebut  the  presump- 
tion that  the  alteration  was  made  after 
the  execution  of  the  will ; — held  that 
declarations  of  the  testator,  before  the 
execution,  that  he  "  intended  to  make 
a  provision  for  B.,"  were  admissible  as 
raising  a  logical  inference  that  the 
alteration  was  made  before  execution 
(Doe  V.  Palmer,  16  Q.B.  747;  Dench  v. 
Dench,  2  P.  D.  60;  Be  Duffy,  I.  U.  5  Eq. 
606 ;  Moore  v.  Moore,  6  U.  166  ;  Be 
Thorn,  39  Ir.  L.T.Jo.  205). 

A.,  having  made  a  will,  afterwards 
executes  additional  dispositions  on  a 
printed  will-form,  which  contains  a 
revocation  clause.  This  document  he 
puts  into  an  envelope,  which  he  en- 
dorses :  **  To  my  executors ;  to  be 
opened  at  the  same  time  as  my  will." 
When  opened  the  revocation  clause 
was  found  to  have  been  struck  out  in 
pencil.  Held,  the  endorsement  was 
admissible  to  show  that  the  document 
was  intended  merely  as  a  codicil,  and 
that  the  striking  out  was  made  before 
its  execution  {Be  Tonge,  66  L.T.  60). 

MiBtakex, — A  testator  left  "all  his 
forty  B.  shares"  to  his  nephews.  In 
a  Probate  action  evidence  that  (1)  in 
the  instructions  for  his  will  he  had 
written  "all  his  B.  shares,"  but  by 
mistake  the  word  "forty"  had  been 
inserted  in  the  engrossment,  which  had 
not  been  read  over  by  him  before 
execution  ;  and  (2)  that  after  the 
execution  and  down  to  his  death  he 
had  spoken  of  having  left  the  whole  of 
such  shares  to  them ; — held  admissible, 
and  the  word  "  fortv "  struck  out 
(Morrell  v,  Morrell,  7  P.D.  68;  Be 
Thompson,  L.R.  1  P.  &  D.  8;  Be  Schott, 
I90I,P.  190). 

A  testator  appointed  "Fred  A."  his 
executor.  Evidence  that  he  only  knew 
one  A.,  whose  initials  were  "W.C," 
but  whom  he  always  called  "Fred" 
and  had  asked  Ut  be  hvt  executor; — 
held  admissible,  probate  being  granted 
to  "W.C. A.  described  in  the  will  as 
Fred  A."  {Be  Baskett,  78  L.T.  843). 
So,  where  the  testator  had  appointed 
"Wm.  M. ;" — evidence  that  he  only 
knew  a  "Thos.  M.,"  who  was  a  deacon 


Inadmiuible, 

AUeratianf. — A.  leaves  a  legacy  of 
£200  to  B.  which  is  erased,  but  legible 
in  the  will.  To  show  that  the  erasure 
was  made  after  execution,  a  poet-testa- 
mentary declaration  by  A.  that  *'ehe 
had  given  a  legacy  to.B.  but  that 
since  he  and  his  wife  had  quarrelled 
with,  and  used  her  unkindly,  she  had 
scratched  it  out," — held  inadmiraible 
iBe  Hardy,  30  L.J.  P.  &  M.  142;  Doe  v. 
Palmer,  opposite,  $emble  per  Lord 
Campbell,  C.J). 


Mistakes. — A.,  by  will,  makesa  gift  to 
commence  "after  his  four  daughters 
have  attained  twenty-one,  or  died,"  and 
later  in  the  will  directs  the  first  pay- 
ment thereunder  to  be  made  "(^ix 
months  after  his  death."  In  a  Chancery 
action,  held,  evidence  that  the  lati^r 
words  were  inserted  in  the  will  by  mis- 
take, contrary  to  the  express  instruc- 
tions of  the  testator,  and  not  known  or 
approved  by  him,  was  not  admissible, 
though  it  might  have  been  in  a  probate 
action  ;  but  that  on  the  construction  of 
the  two  clauses  the  direction,  being 
inconsistent  with  the  gift,  must  bedift- 
regarded  ( Re  Bywater,  18  Ch.  D.  17, 22 
C.A.). 

A  testator  appointed  "Matthew 
Carrol  of  R."  his  executor.  Evidence 
that  there  was  no  such  person,  but  that 
there  was  a  Thomas  Carrol  of  K.  who 
was  the  testator's  intimate  friend,  was 
received  ;  but  not  his  instructions  for 
the  will  in  which  Thomas  was  named, 
nor  a  statement  to  the  latter  that  he 
had  appointed  him  his  executor  {Jle 
Murphy,  7  L.  R  Ir.  561,  following  Char- 
ter V,  Charter,  infra). 
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Admissible. 

of  his  chapel ;  that  he  told  the  attest- 
ing witness,  who  drew  the  will,  that 
**ke  wished  Mr.  M,,  a  deactm  of  his 
chapel,  to  be  his  executor "  ;  but  that 
the  witness  by  mistake  put  the  wrong 
(.-hristian  name, — was  admitted  (i^/? 
Brake,  6  P.D.  843)  [sed  ^.  as  to  the 
direct  declarations  of  intent  in  both 
these  cases,  the  question  being  one 
apparently  of  mere  misdescription]. 
Cp.  lie  Douce,  and  lie  Clarke,  cited 
post,  chap.  xlvi. 


iKodmissible, 

A  testator  appointed  his  **son  Forster 
Charter"  his  executor.  A  dead  son 
had  been  so  called  ;  but  his  only  two 
living  sons  were  William  Forster  Char 
ter  and  Cbarlen  Charter  ;  the  will,  how- 
ever, had  been  drawn  by  the  vicar,  who 
was  imperfectly  acquainted  with  their 
names.  Held,  that  though  the  testator's 
treatment  and  habits  of  speech  as  to 
both  sons  might  be  proved,  yet  as  there 
was  only  a  misdescription  and  not  an 
equivocation,  his  declarations  showing 
that  he  intended  Charles  and  not 
William,  were  inadmissible  [Charter  r. 
Charter,  post,  chap.  xlvi. ;  Be  Chappell, 
1894,  P.  98  ;  see  fully,  post,  chap,  xlvi.; 
aliter  if  there  had  been  an  equivocation]. 


{d)  Revocation, 


A  testator  having  executed  a  will,  a 
friend  on  reading  it  over,  told  him  "  it 
was  not  legal  beoiuse  certain  particu- 
lars had  not  been  set  out.*'  Thereupon 
the  testator  tore  up  the  will,  saying, 
**  Well,  then,  it's  of  no  use."  Held,  these 
statements  were  admissible  as  showing 
that  he  had  no  animus  revo€andi{Qi\eB 
r. Warren,  L.R  2P.&  D.  401). 

A.,  having  executed  three  wills,  told 
his  wife  he  had  been  unjust  to  her  in 
the  third,  and  desired  to  destroy  it, 
wishing  his  property  to  go  by  the 
first.  Afterwards  he  tore  up  the  third 
will  in  the  presence  of  a  witness,  to 
whom  he  repeated  this  statement. 
Held,  admissible  to  show  it  was  not  an 
absolute,  but  a  **  dependent  relative 
revocation  "  (Cossey  v.  Cossev,  82  L.T. 
203;  Powell  v.  Powell,  L.R.  1  P.  &  D. 
209).  So,  as  to  declarationu  made  after 
the  destruction  to  the  testatrix's 
daughter  who  had  been  absent  at  the 
time,  but  on  returning  saw  the  pieces 
lying  in  the  grate,  that  "she  had 
destroyed  it  intending  her  former  will 
to  take  effect "  {Re  Weston,  id,  633). 

A.,  having  made  his  will  in  favour 
of  his  daughter  B.,  and  the  will  not 
^ing  forthcoming  at  his  death  ; — 
declarations  made  by  A.  after  its  exe- 
cution and  shortly  before  his  death 
that  he  had  left  all  his  property  to  B. 
•8  he  feared  her  brother  would  turn 
round  on  her  after  A.  was  gone,  and 
that  she  would  find  his  will  in  a 
Particular  drawer ; — held  admissible, 
»o  rebuttal  of  the  presumption  of  re- 
vocation, to  show  that  A.  remained  in 


A.  executed  a  will  in  favour  of  B. 
which,  after  A.'s  death,  was  found 
with  A.'s  signature  and  that  of  one  of 
the  witnesses  erased  and  the  words  in 
A.'8  handwriting,  *'Null  and  void 
through  injustice  on  the  part  of  B.'' 
Declarations  by  A.  that  **  she  had 
executed  her  will  in  duplicate  and  had 
destroyedone  part  with  the  intention  of 
revoking  it ;  '* — held  inadmissible,  as 
hearsay,  to  prove  either  the  execution 
of  the  duplicate,  or  its  destruction 
(Atkinson  v.  Morris,  1897  P.  40,  C.A.; 
Staines  v,  Stewart,  2  S.&  T.  320). 

A.  executed  a  will  in  1858  which  he 
destroyed  animo  revocandi.  After- 
wards through  a  different  solicitor  he 
executed  another  will  in  Jan.  1859. 
In  Feb.  1859  he  executed,  through  his 
first  solicitor,  who  was  ignorant  of 
the  second  will,  a  codicil ''  to  my  last 
will  of  1858,"  and  after  certain  altera- 
tions confirmed  that  will.  Held,  that 
the  first  will  could  not  be  revived  ; 
that  on  the  construction  of  the  codicil 
the  second  will  was  revoked  ;  and 
that  declarations  by  the  testator  were 
inadmissible  to  show  that  the  second 
will  was  only  intended  to  be  revoked 
if  the  first  one  was  revived  (Newton 
r.  Newton,  12  Ir.  Ch.  Rep.  118  ;  but 
see  O'Leary  r.  Douglass,  3  L.R.  Jr.  323. 
per  Christian,  L.J.). 
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Admissible. 

the  game  mind  from  the  date  of  the 
will  till  his  death  (Finch  v.  Finch, 
L.R.  1  P.  &  D.  371).  So,  declarations 
by  a  testator  that  he  had  burnt  (Keen 
V.  Keen,  L.R.  3P.&D.  105)  or  can- 
celled (Drake  v.  Sykes,  22  T.L.R.  741), 
his  will  have  been  received,  not  as 
evidence  of  the  destruction,  but  as 
showing  an  intention  to  destroy. 

A  testatrix  having  executed  two 
wills,  the  latter  of  which  contained 
no  revocatory  clause,  but  her  property 
being  insufficient  to  pay  the  legacies 
in  both  ; — held,  that  the  intention 
being  doubtful,  a  document  executed 
by  her  on  the  same  day  as,  but  earlier 
than,  the  second  will  in  which  she 
stated,  "  I  wish  the  will  I  made  des- 
troyed," was  admissible  to  show  that 
the  second  will  was  intended  to 
revoke  the  first  (Jenner  v.  Ffinch,  5 
P.D.  106). 

A  testator  having  in  1890  executed 
a  codicil  to  his  will,  and  also  in  1892  a 
second  codicil  in  man}'  respects  identi- 
cal therewith ;— held,  it  being  doubtful 
whether  the  second  was  in  addition  to, 
or  in  substitution  of,  the  first,  evidence 
of  surrounding  circumstances,  and  also 
of  an  indorsement  by  the  testator  on 
the  second  that  it  "  superseded  and 
cancelled  the  other,"  was  admissible 
(Wainewright  V.  Wainewright,71  L.T. 
265). 


Inadmissihle. 


A  testatrix  having  executed  two 
wills,  the  later  of  which  contained  no 
revocatory  clause,  but,  subject  to  cer- 
tain legacies,  left  *'  the  whole  of  her 
other  property  '*  to  certain  persons  :— 
Held  (1)  there  being  no  ambiguity  on 
the  face  of  the  second  will  (the  woni 
"  other  "  not  being  sufficient  to  raise 
one)  and  it  dealing  with  the  whole  of 
the  property,  it  revoked  the  first ;  and 
(2)  that  declarations  that  she  intended 
it  to  operate  as  a  codicil  to  the  first 
will  were  inadmissible  {Be  Palmer,  58 
L.J.P.  44). 

So,  a  statement  in  the  handwriting 
of  the  testatrix,  inserted  in  the  attes- 
tation clause  of  a  third  codicil,  that 
"  the  first  codicil  is  cancelled,"— held 
inadmissible,  the  attestation  clause 
forming  no  part  of  the  codicil  {Jif 
Atkinson,  8  P.D.  165). 


(     309     ) 


CHAPTER  XXIX. 

STATEMENTS  IN  PUBLIC  IX)CUMENTS. 

The  third  class  of  exceptions  to  the  hearsay  rule  consists  of 
statements  contained  in  public  or  official  docaments,  which, 
sabject  to  the  qualifications  hereinafter  specified,  are  admissible 
as  evidence  of  the  truth  of  the  facts  recorded  even  against 
strangers. 

Principle. — The  general  grounds  of  reception  are  (1)  that  the 
statements  and  entries  have  been  made  by  the  authorised  agents  of  the 
public  in  the  course  of  official  duty ;  and  (2)  that  the  facts  recorded 
are  of  public  interest  or  notoriett/.  To  which  it  may  be  added  that  it 
would  not  only  be  difficult,  but  often  impossible,  to  prove  facts  of  a 
public  nature  by  means  of  actual  witnesses  examined  upon  oath 
(Greenleaf,  s.  483 ;  Tay.  s.  1591 ;  Best,  s.  219). — As  to  the  proof  of 
Public  Documents,  see  postj  chap,  xliii. 

The  following  are  the  principal  documents  of  this  description : 

(1)  Statutes,  State  Papers,  and  Gazettes. 

(2)  Public  Registers. 

(3)  Public  Inquisitions,  Surveys,  Assessments,  and  Eeports. 

(4)  Official  Certificates. 

(5)  Corporation,  Company,  and  Banker's  Books. 

(6)  Published  Histories,  Maps,  Dictionaries,  Tables,  &c. 

STATUTES  AND  STATE  PAPEES.— Statements  and  recitals  of 
public  matters  contained  in  public  stattUes  ;  Royal  proclamations  (R. 
t?.  Sutton,  4  M.  &  S.  532 ;  R.  vAq  Berenger,  3  M.&  S.  67)  ;  Speechesfrom 
the  Throne;  Addresses  to  ike  Grown  from  either  House  of  I'arliament 
(R.  V,  Francklin,  17  How.  St.  Tr.  686-638 ;  Tay.  s.  1661) ;  State  Papers 
(Thelluson  t^.Cosling,  4  Esp.  266  ;  including,  perhaps,  diplomatic  corres- 
pondence, see  R.«?.Francklin,  17  How.  St.  Tr.  at  638  ;  Radclifie  v.  Union 
Ins.  Ck).,  7  Johns.  38 ;  Talbot  v.Seeman,  1  Cranch.  1, 37, 38) ;  or  Parlia- 
mentary Journals  as  to  all  matters  properly  before  either  House, 
whether  legislative,  ministerial,  or  in  the  H.L.  judicial  (A.-G.  v.  Brad- 
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laugh,  14  Q.B.D.  667  ;  Jones  v.  Eandall,  1  Cowp.  17  ;  Root  v.  King,  17 
Oowan,  613),  are  in  general  p^'ima  facie  but  not  conclusive  evidence 
of  the  facts  recited  (R.  v,  Greene,  6  A.  &  E.  548  ;  R.  v.  Francklin,  sup., 
A.-G.  V,  Bradlaugh,  sup.), 

Priyate  Acts  (though  containing  clauses  requiring  them  to  be 
judicially  noticed  as  public  statutes)  are  not  evidence  against  strangers 
either  of  the  facts  recited  (Beaufort  t?.  Smith,  4  Ex.  450 ;  Cowellr. 
Chambers,  21  Beav.  619  ;  Mills  v,  M.  of  Colchester,  36  L.J.C.P.  210; 
Polini  V.  Gray,  12  Ch.  D.  41 1 ;  Locke-King  v,  Woking  Council,  62  J.R 
167),  or  as  notice  of  such  facts  (Ballard  t?.  Way,  1  M.  &  W.  529 ; 
though  dealing  with  a  statutory  company  may  imply  notice  of  its 
regulations,  Cahillv.L.&N.W.  Ry.,30L.J.C.P.  289).  Recitals  in 
such  Acts  are,  however,  receivable,  inter  alios j  in  peerage  claims,  if 
passed  when  it  was  the  practice  for  the  evidence  upon  which  they 
were  founded  to  be  approved  by  the  judges  (Wharton  Peerage,  1845, 
12  C.  &  F.  p.  302;  Polini  t^.Gray,  sup,);  though  not  if  passed  afterwards 
(Shrewsbury  Peerage,  7  H.L.C.  13).  This  practice  only  applied  to 
private  estate  Bills  (2  Clifford,  Private  Bill  Legislation,  768-9).— As 
to  the  admissibility  of  private  Acts  as  evidence  of  reputation,  see 
ante,  275, 280. 

[Tay.ss.  1660-1661 ;  Ros.N.P.  191 ;  Steph.art.  33.] 


EXAMPLES. 


Admimhle, 


InadmUnhle, 


To  prove  that  certain  organised 
outrages  had  occurred  in  various  parts 
of  England  ; — recitals  that  the  out- 
rages had  occurred — contained  in  a 
public  statute,  and  also  in  a  Royal 
Proclamation,  which  offered  a  reward 
for  the  discovery  of  the  perpetrators — 
are  admissible  (R.  r.  Sutton,  4  M.  & 
S.  532  ;  and  see  R.  v,  de  Berenger,  3  M. 
&  S.  67.  69).  So,  to  prove  the  exist- 
ence and  nature  of  certain  political 
controversies  between  the  Kings  of 
England  and  Spain  ; — entries  in  the 
journals  of  the  House  of  Lords  (or 
copies  of  such  entries)  are  admissible 
(R.  V.  Francklin,  17  How.  St.  Tr.  636- 
638).  And  entries  in  the  journals  of 
the  Committee  of  Privileges  have  been 
received  to  show  the  limitations  in  a 
patent  of  nobility,  though  the  patent 
itself  might  have  been  produced  (Duf- 
feriu  Peerage,  4  C.  &  F.  508). 

To  prove  the  date  of  the  commence- 
ment of  a  war  between  two  foreign 
States ; — a  paper  from  the  Secretary 
of  State's  office,  transmitted  thereto 
by  the  British  Ambassador  at  the 
Court  of  one  of  such  States,  and  pur- 
porting to  be  a  declaration  of  war  by 
one  of  the  States,  is  receivable  (Thel- 
luson  V.  Cosling,  4  Esp.  266). 


To  prove  ithe  existence  of  a  certain 
Popish  plot ; — the  Journals  of  the 
House  of  Commons  recording  aresolo' 
tion  as  to  the  existence  of  such  plot  i« 
inadmissible  [R.  v.  Gates.  1685,  10 
How.  St  Tr.  1163-1167,  the  roison 
alleged  being  that  that  House,  unlike 
the  Lords,  was  not  a  court  of  record 
and  could  not  administer  an  oath.  But 
in  Jones  r.  Randall,  1774,  «up.,  Ld. 
Mansfield  implies  that  this  rule  had 
been  reversed  in  his  time,  remarking 
that  ^^formerl}'  a  doubt wasentertaioed 
whether  the  Minutes  of  the  House  of 
Commons  were  admissible  because  it  is 
not  a  court  of  record  '^ ;  and  see  now, 
A.-G.  r.  Bradlaugh,  «iip.  Mr.  Starkie^ 
Ev.,  4th  ed.,  282,  cites  R.  v,  Oatesasan 
authority  merely  that  Parliamentar}' 
Journals  are  not  evidence  of  particular 
facts  which  are  no  part  of  the  proceed- 
ings of  the  House  ;  and  see  Vaux  Peer- 
age, 5  C.  &F.,  p.  541,  whereacopyof  an 
inscription  in  the  Minutes  of  one  case 
was  held  inadmissible  in  another]. 

To  prove  the  title  of  the  lords  of  a 
manor  to  toll  on  all  coal  exported 
within  the  manor  ; — a  Private  Act 
preserving  such  right  is  inadmissible 
(Beaufort  v.  Smith,  4  Ex.  460  ;  anUt 
265).     So,  as  to  a  statement  in  tb^ 
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Admissible,  Inadmissible. 

schedule  to  such  an  Act  that  certaia 
lands  are  part  of  the  waste  of  the  manor 
(Locke-King  v.  Woking  Council,  62 
J.P.  167). 

GOVERNMENT  GAZETTES.— The  Government  Gazettes  of 
London,  EdiDburgh,  and  Dublin  are  admissible  (and  sometimes  con- 
clusive) evidence  of  the  public,  but  not  of  the  private  matters  con- 
tained therein.  [Tay.  ss.  1527, 1662-1666 ;  2  Phil.  &  Arn.  Ev.,10th  ed., 
188-140 ;  Whart.  ss.  671-675.] 

At  Gommon  Law  the  Gcizette  is  evidence  of  Acts  of  State— 6.^., 
addresses  to  the  Crown ;  proclamations  for  reprisals,  public  peace,  or 
quarantine  (R.  v.  Holt,  5  T.R.  436 ;  A.-G.  v.  Theakstone,  8  Pri.  89)  ; 
articles  of  capitulation  for  the  surrender  of  an  island  (R.  v.  Picton, 
80  How.  St.  Tr.  498) ;  Privy  Council  proclamations  (R.  v.  McCarthy, 
1908,  2  I.R.  146)  and  the  like ;  but  it  is  not  evidence  of  acts  of  public 
officials,  having  slight  or  no  reference  to  the  affairs  of  Government 
—e.g.y  the  grant  of  land  to  a  subject  (R.  v.  Holt,  sup,) ;  an  order  in 
Council  for  the  division  of  a  parish  (Greenwood  v.  Woodham,  2 
Moo.  &  R.  868) ;  or  the  appointment  of  an  officer  to  the  army  (R.  v. 
Gardner,  2  Camp.  518 ;  though  see  now  the  Army  Act,  1881,  s.168, 
sub-s.  d). 

By  Statnte,  the  Gazette  is  expressly  rendered  evidence  of  various 
public  matters.  Thus,  by  the  Documentary  Evidence  Act,  1868,  s. 
2,  amended  by  the  Documentary  Evidence  Act,  1882,  s.  2,  the  Gazette 
is  made prima/aoie  evidence  of  any  proclamation,  order,  or  regulation 
issued  by  his  Majesty,  the  Privy  Council,  or  any  of  the  principal 
departments  of  State.  So,  by  the  Bankruptcy  Act,  1888,  s.  182, 
sub-s.  1 ,  a  copy  of  the  London  Gazette  containing  any  notice  inserted 
therein  in  pursuance  of  the  Act,  is  evidence  of  the  facts  stated  in  the 
notice ;  and  the  production  of  such  copy  containing  any  notico  of  a 
receiving,  or  adjudication,  order  is  conclusive  evidence  of  the  validity 
and  date  of  such  order  even  against  persons  not  parties  to  the  bank- 
ruptcy proceedings  [Eacp.  French,  52  L.J.  Ch.  48 ;  Exp.  Learoyd,  10 
Ch.  D.  8 ;  this  does  not  apply,  however,  to  proceedings  impeaching 
the  adjudication,  Exp.  Geisel,  22  Ch.  D.  486].  So,  Orders  in  Council 
under  the  Extradition  Act,  1870,  become,  on  being  published  in  the 
London  Gazette^  conclusive  evidence  that  the  arrangements  therein 
referred  to  comply  with  the  Act,  and  that  the  Act  applies  to  the 
foreign  State  mentioned  in  the  Order  (s.  5).  And  where  any 
Statutory  Rules  are  required  by  any  Act  to  be  published  or  certified 
in  the  London,  Edinburgh,  or  Dublin  Gazette^  a  notice  therein  of  such 
Rules  having  been  made,  and  of  the  place  where  copies  of  them  can 
be  purchased,  shall  be  sufficient  compliance  with  the  said  requirement 
[Rules  Publication  Act,  1898  (56  &  57  Vict.  c.  66),  s.  8  (8)].  Where, 
however,  the  Gazette  is  by  statute  rendered  *'  conclusive  evidence  ''  of 
given  facts,  this  will  not  necessarily  exclude  alternative  evidence 
thereof  {past,  chap.  xliv.). 
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The  Gaaelte  is  also  sometimes  receivable  to  prove  knowledge. 
Thus,  to  show  that  the  captain  of  a  ship  knew  that  a  certain 
port  was  blockaded,  a  notice  of  the  blockade  in  the  Gazette  was 
held  evidence  thereof,  though  the  jury  in  fact  negatived  such 
knowledge  (Harratt  v.  Wise,  9  B.  &  0.  712).  It  is  usually  neces- 
sary, however,  to  give  some  evidence  that  the  party  has  probably 
read  the  paper,  in  order  to  fix  him  with  knowledge  of  its  contents 
(ante,  128);  though  in  the  case  of  Gazette  notices  of  dis^ohtUon, 
d:c,y  of  paHnerahip  such  additional  evidence  need  only  be  given  as 
against  persons  who  have  had  previous  dealings  with  the  firm,  and 
not  as  against  strangers  (Tay.  s.  1666  ;  Partnership  Act,  1890,8. 36). 
As  to  Gazette  notices  by  carriers  restricting  their  liability,  see  the 
Carriers  Act,  1830 ;  and  by  Railway  and  Canal  Companies,  see  17  & 
18  Vict.  c.  31,  s.  7. 

The  Gazette  will  be  judicially  noticed  on  its  mere  production  (ante, 
14),  provided  the  entire  paper  and  not  a  mere  cutting  is  shown  (B. 
V.  Lowe,  15  Cox,  286).  But  where  a  Gazette  was  made  evidence  of 
certain  facts,  if  it  '*  purported  to  be  printed  by  the  Queen's  printer 
or  by  the  Queen's  authority,"  a  Gazette  purporting  to  be  printed 
merely  "by  authority,"  was  rejected  [R.  t?.  Wallace,  10  Cox,  500; 
this  case  is  doubted,  in  Tay.  s.  15  n. ;  and  it  would  havre  been 
otherwise,  perhaps,  had  evidence  been  given  that  it  was  the  GazetU 
in  which  such  matters  were  usually  published,  or  had  the  particular 
authority  mentioned  been  proved,  R.  v.  Wallace,  sup,].  In  R.  v.Baud- 
nitz,  1869, 11  Cox,  360,  where  a  statute  declared  that  "a  copy  of  the 
London  Gazette  shall  be  evidence  of  any  matter  therein  contained," 
the  mere  production  of  a  paper  purporting  to  be  such  Gazette  was 
held  sufficient  thouf;h  it  did  not  purport  to  be  printed  by  any 
authority  ;  and  in  R.  v,  McCarthy  1908, 2  I.R.  146,  where  the  Act 
requirad  that  the  Gazette  should  "  purport  to  be  printed  and  published 
by  the  Queen's  authority,"  a  Gazette  headed  "  Published  by  authority," 
and  ending  *'  Printed  by  the  authority  of  H.  M.'s  Stationery  Office 
)»y  A.  M.,"  was  received. 
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CHAPTER  XXX. 
PUBLIC  REGISTERS  AND  RECORDS. 

Official  registers  are  admissible  in  proof  of  the  facts  recorded 
when  (1)  the  book  is  required  by  law  to  be  kept  for  public 
information  or  reference ;  and  (2)  the  entry  has  been  made 
promptly,  and  by  the  proper  officer. 

[Tay.  ss  1591-1595,  1774-1780;  Ros.  N.P.  125-131,  219-221 ; 
Steph.  art.  34 ;  Hubback,  Ev.  of  Succ.  469-583 ;  Whart.  ss.  639-660 ; 
Wigmore,  88. 1639-58.] 

Principle. — ^The  principle  upon  which  entries  in  a  register  are  re- 
ceived is,  that  it  is  the  public  duty  of  the  person  who  keeps  the  regis- 
ter to  make  such  entries  after  satisfying  himsdf  of  ik&ir  truth;  it  is 
not  that  the  writer  makes  them  contemporaneously,  or  of  his  own 
knowledge,  for  no  person  in  a  private  capacity  can  make  such  entries 
(Doe  V.  Andrews,  15  Q.B.  756,  j>er  Erie,  J. ;  cp.  Sturla  «?,  Freccia,  5 
App.Cas.  623,  644,  jtw  Lord  Blackbiu-n ;  and  Lyel)  V.Kennedy,  56  L.T. 
647,  per  C.  A.). 

(1)  Public  Authority  and  Benefit. — There  must  be  a  legal  duty  to 
keep  the  register  for  the  benefit  or  information  of  the  public ;  regis- 
ters kept  under  private  authority,  or  for  the  benefit  or  information 
of  private  individuals,  are  inadmissible  (Henry  t7.Leigh,  3  Camp.  499 
R,  V,  Debenbam,  2  B.  &  Aid.  185  ;  Huntley  v,  Donovan,  15  Q.B.  96 
Merrick  t;.Wakley,8  A.&  E.170  ;  Irish  Society  r.Derry,  12  C.&  F.641 
Sturla  V,  Freccia,  supra). 

Examples  of  the  former  are  parish  registers,  .which  are  receivable 
as  being  kept  under  the  authority  formerly  of  the  common  law,  and 
now  of  statute. 

Examples  of  the  latter  are  Nonconformist,  and  other  non-parochial 
registers  which,  until  the  last  reign,  were  not  kept  under  legal  autho- 
rity, and  could  only  be  received  in  evidence  if  admissible  upon  ether 
grounds  {e.g.,  as  declarations  by  deceased  persons  in  the  course  of 
duty,  ante,  267-8).  By  3  &  4  Vict.  c.  92,  and  21  dz;  22  Vict.  c.  25,  how- 
ever, many  thousands  of  such  records  kept  by  Quakers,  Presbyterians, 
Methodists,  Baptists,  Independents,  and  some  Roman  Catholic  and 
Unitarian  congregations  were  rendered  receivable  in  evidence  upon 
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proof  of  deposit  vnth  the  Eegistrar-GenercU  and  entry  in  his  list  and 
upon  previous  notice  to  the  opposite  party  of  the  intention  to  use 
them ;  though  where  the  provisions  of  these  statutes  have  sot  been 
complied  with^  as  in  the  case  of  the  Jews,  and  many  Roman  Catholic 
prelates  who  have  refused  to  part  with  their  registers,  these  old 
records  will  still  be  inadmissible  as  public  documents  (see  Tay.,10th  ed, 
s.  1504  n. ;  115  L.T.  Jo.  Bl  9).  The  same  diiiiculty  does  not  arise  with 
regard  to  the  proof  of  births,  marriages,  and  deaths  of  Nonconformists 
since  1836,  or  of  their  burials  since  1864,  the  former  being  registered 
under  the  Births  and  Deaths  Registration  Act,  1836  (6  &  7  Will.  IV. 
c.  86)  amended  by  the  Births  and  Deaths  Registration  Act,  1874 
(37  &  38  Vict.  c.  88), and  the  Marriage  Act,  1898  (61  &  62  Vict.  c.  58) ; 
and  the  latter  under  the  Registration  of  Burials  Act,  1864  (27^28 
Vict.  c.  97),  amended  by  the  Burial  Laws  Amendment  Act,  1880 
(43  &  44  Vict.  c.  41). 

Colonial  registers  are  also  receivable  upon  proof  that  they  are 
required  to  be  kept  by  the  law  either  of  their  own  (Evans  v.  Ball,  38 
L.T.  141),  or  of  this  country  (Tay.  p.  1593).  Foreign  registers  (which 
term  includes  Scotch  registers)  are  evidence  of  matters  properly  and 
regularly  recorded  therein  when  proved  to  the  satisfaction  of  the 
judge  to  have  been  kept  under  the  sanction  of  public  authority  and 
to  be  recognised  by  the  tribunals  of  their  own  country  (Lyell  r. 
Kennedy,  14  App.  Cos.  437 ;  Abbott  v.  Abbott,  29  L.J.P.  &  M.  57 ; 
Tay.  8.  1593). 

(2)  Proper  Officer.  Promptness. — The  entries  must  be  made  by, 
or  under  the  direction  of,  the  person  whose  duty  it  is  to  make  them 
at  the  time  (Doe  v.  Bray,  8  B.  &  C.  813). 

Thus,  where  entries  in  the  books  of  a  public  office  bad  been  made 
not  by  some  specific  person  in  the  discharge  of  his  official  duty,  bat 
indiscriminately  by  any  of  the  clerks  in  the  office,  they  were  rejected 
(Henry  v,  Leigh,  3  Camp.  499).  So,  where  a  baptism  had  been  per- 
formed by  a  minister,  an  entry  of  it  made  in  the  parish  register  after 
his  death  by  his  successor  was  held  inadmissible  (Doe  v.  Bray,  sup., 
though  the  entry  in  this  case  was  made  from  the  information  of  the 
parish  clerk  who  had  been  present). 

But  where  the  ceremony  has  been  performed  by  a  substitute,  the 
entry  may,  it  seems,  be  made  either  by  the  substitute  (De  la  Zouche 
Peerage,  Hubback,  482)  or  by  the  incumbent  (Doe  i?.  Andrews,  15 
Q.B.  756).  And  entries  in  a  parish  register  by  a  parish  clerk  will  be 
presumed  to  have  been  made  under  the  sanction  of  the  minister 
(Doe  V.  Bray,  sup. ;  Chandos  Peerage,  Hubback,  482),  although  his 
private  memoranda  of  the  event  are  inadmissible,  as  it  is  not  his  duty 
to  make  them  {id.). 

Where  the  practice  was  for  a  registrar  to  sign  the  entries,  unsigned 
entries,  though  in  his  handwriting,  were  rejected  (Fox  f.  Bearlock, 
17  Ch.  D.  429  ;  and  see  Lancum  v.  Lovell,  6  C.  &  P.  437) ;  aliter  if 
there  were  no  such  practice  (Lauderdale  Peerage,  10  App.  Ca.«. 
692,  706). 

The  entries  should  also  be  made  promptly/,  or  at  least  without  such 
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long  delay  as  to  impair  their  credibility.  Thus,  an  entry  made  more 
than  a  year  after  the  event  has  been  rejected  (Doe  v.  Bray,  sup.; 
and  ep,  Farrell  v.  Maguire,  8  Ir.  L.R.  187,  ante,  268).  Special  provision 
is  made  by  the  Births  and  Deaths  Registration  Act,  1874,  s.  88,  as  to 
entries  made  more  than  three  or  twelve  months  respectively  after  the 
event  (see  inf.). 

(8)  Origiiudity.  Errors.  Interest. — It  is  not  essential  that  a 
register  should  be  a  strictly  original  document,  for  such  a  rule  would 
exclude  nearly  all  the  early  parish  registers,  which  were  in  general 
mere  copies  (Walker  t?.  Wingfield,  18  Ves.  443).  Accordingly,  a 
parish  register  which  was  transcribed  every  three  months  from  a 
day-book  wherein  the  entries  had  been  made  immediately  after  the 
events,  has  been  received,  although  the  day-book,  which  differed 
from  it,  had  been  rejected,  the  reason  assigned  being  that  there  could 
not  be  two  parish  registers  (May  v.  May,  2  Stra.  1078 ;  Lee  v.  Mee- 
cock,  5  Esp.  177  ;  but  see  R.  v.  Head,  Pea.  Ev.  92  w.,  post,  343).  So, 
the  verified  copies  of  registers  of  baptisms  and  burials  made  by  the 
clergy  of  the  Church  of  England,  under  52  Geo.  III.  c.  146,  and 
required  to  be  annually  sent  by  them  to  the  registrar  of  the  diocese, 
are  themselves  regarded  as  original  public  documents,  and  provable  by 
copie8(Walkeri7.Beauchamp,6C.<kP.552;  A.-G.  v.  Oldham, citedBum 
on  Parish  Registers,  209),  as  are,  also,  the]Bi8hop's  transcripts  made 
before  that  Act  and  under  the  authority  of  the  Canon  Law  (id. ;  Hub- 
back,  496-502),  and  the  duplicate  registers  of  marriages  kept  under 
6  &  7  Will.  lY.  c.  86.     And  see  as  to  Indian  Registers,  tn/.,  819. 

ErrorSj  erasures,  alterations,  and  minor  irregularities  affect  the 
weight  and  not  the  admissibility  of  the  entries  (Lyellv.  Kennedy,  14 
App.  Cas.  487, 449  ;  Hubback,  485-488  ;  cp.post.  Corporation  Books ; 
as  to  the  correction  of  errors  in  registers  kept  under  the  Births  and 
Deaths  Registration  Act,  1886,  see  s.  44  ;  and  as  the  admissibility  of 
extrinsic  evidence  to  contradict  the  register^  post,  chap.  xlv.). 

So,  also,  the  fact  that  the  entry  is  in  the  interest  of  the  officers  or 
body  keeping  the  register  (Irish  Society  r.  Derry,  12  C.  &  F.  641 ; 
Sturla  V.  Freccia,  5  App.  Cas.  623,  per  Lord  Blackburn). 

(4)  Of  what  Facts  Registers  are  Evidence. — A  register  is 
evidence  of  the  particular  transaction  which  it  was  the  officer's  duty 
to  record,  even  though  he  had  no  personal  knowledge  of  its  occur- 
rence (Doe  V.  Andrews,  15  Q.B.  756).  Thus  entries,  made  by  an  in- 
cumbent, of  parish  burials  reported  to,  but  not  performed  by,  him  are 
admissible  (id.)  ;  so,  of  entries  of  births  and  deaths  under  the  Births 
and  Deaths  Registration  Act,  1836,  s.  38,  as  amended  by  the  Births 
and  Deaths  Registration  Act,  1874,  s.  38.  But  entries  of  matters 
which  it  was  not  his  duty  to  record — e.g.j  entries  in  a  parish 
register  of  baptisms  or  marriages  performed  in  a  neighbouring 
parish  (Lyell  v.  Kennedy,  sup. ;  and  see  Farrell  v.  Maguire, 
3  Ir.  L.R.  187,  ante,  268),  or  by  a  predecessor  in  office  (Doe  v.  Bray, 
8  B.  &  C.  813),  are  inadmissible.  It  is  doubtful  how  far  a  register 
can  be  received  to  prove  incidental  particulars  concerning  the  main 
transaction^  even  where  these  are  required  by  law  to  be  included 
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in  the  entry.  If  such  particulars  are  necessarily  within  the  know- 
ledge of  the  registering  officer  they  will  doubtless  be  admissible 
(Doe  V.  Barnes,  1  M.  <k  R.  386)^  otherwise  they  seem  not  to  be 
evidence  unless  expressly  made  so  by  statute  (Huntley  v.  Donovan, 
15  Q.B.  96  ;  R.  v,  Clapham,  4  G.  <k  P.  29).  In  a  case  of  pedigree, 
however,  a  description  in  a  marriage  register  pointing  to  the  parents 
of  the  bridegroom  being  legitimately  married,  was  held  primd  facie 
evidence  of  the  latter  fact  (Wigley  v.  Treasury  Sol.,  ante,  289). 

JRegistera  of  Birth  are  evidence  both  of  the  fact  and  cUUe  of  birth 
{Re  Goodrich,  Payne  v.  Bennett,  1904,  P.  138 ;  Wilton  r.  Phillips,  19 
T.L.R.  390  ;  R.  v.  Weaver,  L.R.  2  C.C.R.  85 ;  R.  r.  Taylor,  96  L.T.Jo. 
443  ;  Tay.  s.  1775  n.;  contra^Re  Wintle,  9  Eq.373,  that  it  is  proof  only 
of  the  fact  of  birth  before  the  entry  is  probably  not  now  law).  Proof  of 
the  date  may  also  be  given  by  some  one  who  was  present  at  the  birth  (B. 
V,  NichoUs,  10  Cox,  476) ;  but  the  affidavit  of  a  deceased  parent,  if  the 
case  is  not  one  of  pedigree  (Haines  v.  Guthrie,  antCy  290),  or  the  oral 
testimony  of  a  parent  who  was  absent  for  a  few  days  at  the  time,  and 
was  only  told  on  his  return  by  the  grandmother  (R.  v.  Wedge,  5  0.  &P. 
298)';  or  the  testimony  of  the  person  himself  (post,  chap.xli),  will  not  be 
received.  The  register  is  also  evidence  of  the  place  of  birth  where  this 
fact  has  been  added  under  the  direction  of  the  Registrar-General  (7 
Will.  IV.  &  1  Vict.  c.  22,  s.  8).  Entries  in  registers  under  the  Acts  of 
1836  and  1874  must  purport  to  be  signed  by  the  person  bound  to  in- 
form the  registrar  thereof,  or  to  be  made  in  pursuance  of  the  provisions 
of  the  latter  Act  as  to  the  registration  of  births  at  sea  ;  and  further 
requirements  exist  when  the  entries  are  made  more  than  three  or 
twelve  months  respectively  after  the  event  (see  s.  38  of  the  latter 
Act).  In  vaccination  cases,  also,  the  justicv^s  may  require  proof  of 
birth  by  the  parents  to  be  supplemented  by  the  certificates  for 
purposes  of  identification  (R.  v.  Buckingham,  106  L.T.  Jo.  368). 

Registers  of  Baptism  are  evidence  of  the  date  and  place  of  baptism 
(Hubback,  493),  but  not  of  the  date  or  place  of  birth  (R.  v.  Clap- 
ham,  4  C.  &  P.  29 ;  Wihen  v.  Law,  3  Stark.  63 ;  Burghardt  r. 
Angerstein,  6  G.  &  P.  690),  though  if  it  were  proved  aliunde 
that  the  child  was  very  young  at  the  former  date  the  register  might 
afibrd  presumptive  proof  of  its  birth  in  the  parish  in  which  it  vras 
baptized  (R.  v.  North  Petherton,  5  B.  <&  G.  508 ;  R.  v,  Lubbenham, 
5  B.  &  Ad.  968  ;  R.  v.  St.  Katharine,  id.  970  «. ;  R.  r.  Crediton, 
27  L.J.M.C.  265).  In  Re  Turner,  Glenister  v.  Harding,  29  Cb.  D., 
p«  991,  Ghitty,  J.,  held  that  on  questions  of  pedigree  this  strictne^ 
might  be  relaxed,  and  the  register  taken  as  evidence  of  the  date 
of  birth.  It  has  since  been  decided,  however,  that  a  certificate  of 
baptism  is  no  evidence  of  age  in  a  pedigree  case  (Robinson  r. 
Buccleuch,  3  T.L.R.  472,  G.A. ;  31  S.J,  329, ;  cp.  Steph.  art.  84,  n.  2). 

Registers  of  Marriage  are  evidence  of  the  fact  and  date  of  marriage 
(Doe  V.  Barnes,  1  M.  &  Rob.  386  ;  R.  v,  Hawes,  1  Den.  C.C.  270).  from 
which  also  its  validity  may  be  presumed  (Tay.  s.  172)  ;  though  in  the 
case  of  oolanial  or  foreign  marriages  expert  or  other  evidence  may  be 
required  (Dent  v.  Dent,  Times,  Dec.  16, 1897  ;  King  r.King,  id.  Nov. 


(Darcy  Evans  v.  D.E.,   Times,  Oct.    25,    1002;    contra,    however, 
Whitton  V.  Whitton,  1900,  P.  178). 

SegUteri  of  DtaA  are  evidence  of  the  fact  and  datt  of  death,  and 
of  the  place,  where  this  is  added  under  the  direction  of  the  Registrar- 
General  (7  Will.IV.Jc  1  Vict.c.22,s.8;g).fl«Ooodrioh,&o,«nte,8I6); 
and  the  entry,  or  a  certified  copy  thereof,  has  been  held  sufficient  evi- 
dence of  the  death  without  a  certificate  of  burial  (Re  Yalter's  Trueta, 
W.K.  1887,  128),  though  it  should  in  general  be  supported  by  some 
evidence  of  that  fact  (Kiseley  v.  Shepherd,  21  ~W.R.  702  ;  Williams, 
Y.&F.  125,  where,  however,  £e  Talter'e  Trusts  is  not  cited).  Entriee 
in  registers  of  death  under  the  Acts  of  1836  and  1874  must  purport  to 
be  signed  by  the  person  bound  to  inform  the  registrar  thereof,  or  to  be 
made  upon  a  coi'oner's certificate,  or  in  pursuaaceof  theprovisionsof  the 
latter  Act  as  to  the  registration  of  deaths  at  sea ;  and  further  require- 
ments exist  where  the  entry  is  made  more  than  twelve  months  after 
the  event  (s.  38  of  the  latter  Act). — A  re^tero/*  frun'a/ kept  under  the 
R^istmtion  of  Burials  Act,  1664,  is  "evidence  of  the  burials  therein 
recorded  "  (s.  5).  The  entry  is  required  to  be  made  by  the  register- 
ing officer  upon  the  certificate  of  the  person  in  charge  of  the  burial 
(Burial  Laws  Amendment  Act,  1880,  a.  10).  A  register  of  burial  is 
generally  evidence  of  the  facts  of  death  and  burial  (Hubback,  184, 
198)  but  not  of  the  date  of  death  {id.),  nor  of  the  age  of  the  deceased 
(Robinson  v.  Buccleuch,  supra). 

Identity, — The  identity  of  the  parties  named  in  the  register  must 
always  be  proved  independently,  suf&ciently  to  satisfy  the  jury — e.g., 
in  the  case  of  a  marriage,  by  calling  the  minister,  clerk,  attesting 
witness,  or  others  present ;  or  by  proof  of  their  handwriting,  even 
without  the  production  of  the  original  register  (Sayer  v.  Olossop,  2  Ex. 
409) ;  or  by  the  help  of  photographs  (R.  v.  Tolson,  4  F.  ik  F.  103  ;  Ros. 
N.P.  126).  The  mere  similarity  of  names  has  been  held  sufficient 
evidence  of  identity,  for  where  the  jury  are  satisfied  the  Court  will 
not  interfere  {Hubbard  v.  Leee,  L.B.  1  Ex.  255 ;  cp.  La  Cloche  t>.  Ia 
Cloche,  L.R.  4  P.C.  325,  333  ;  R.  n.  Weaver,  L.B.  2  C.C.R.  85 ;  contra. 
Miller*.  Wheatley,  28  L.R.  Ir.  144).  In  Be  Bulley,  W.N.  1886,  80, 
Pearson,  J.,  allowed  a  petitioner  to  identify  his  own  baptismal  certifi- 
cate on  coming  of  age ;  but  see  R.  v.  Rishworth,^*^,  chap.  xli.  [c^. 
ante,  119,po«(,  chap.  xlii.]. 

The  following  are  some  of  the  principal  documents  which  are  ad- 
missible or  not  as  official  registers  : 

lUgultTi  of  Birth,  Xarriage,  DeaA,  de.     Parieh  Bookt. 

Admitribl*.  InadmittiiU, 

Old  Eoglieh  parish  registers  (kept  The  Fleet,  Eingg  Bench,  May  Fair, 

ander the  canon  lav)  of  baptianis  and  and   Mint   regiHters  of  baptismB  and 

borials  before  1813,  and  of  marriogee  marriagea  (Reed  v.  Parser,  1  Eep.  S13 ; 

before  1837  (Doef.  Barnea,  lM.i:Bob.  Doe  r.  OntacrcS  C.&F.  GTS).   These 

3S6).  registers    are    depuaited    under,   but 
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Parish  registers  of  baptisms  and 
burials  kept  under  52  Geo.  111.  c.  146 
(1812),  which  is  still  in  force. 

Old  English  non-parochial  registers 
of  births,  baptisms,  marriages,  deaths, 
and  burials  kept  by  various  religious 
denominations,  and  deposited  under 
3&4Vict.  C.92;  21  & 22 Vict.c.26 («/;;. 
31.V14). 

Civil  registers  of  births  and  deaths 
kept  under  6  &  7Will.IV.c.86,amended 
by  7  Will.  IV.  &  1  Vict.  c.  22,  and  by 
the  Births  and  Deaths  Registration 
Act,  1874. 

Registers  of  marriages  kept  under  6 
&  7  Will.  IV.  86,  s.  31  ;  the  minister  of 
the  parish  registering  Church  of  Eng- 
land marriages  ;  the  secretai*y  of  the 
synagogue,  Jewish  marriages  (in  cases 
of  bigamy,  execution  of  the  marriage 
amtract  must  be  proved,  the  testimony 
of  a  witness  present  at  the  ceremony 
not  being  sufficient,  R.  v,  Althausen, 
17  Cox,  630) ;  and  the  registering 
officer  of  the  Quakers,  Quaker  mar- 
riages (as  to  such  marriages  see  also 
now  35  k  36  Vict.  c.  10).  Nonconfor- 
mist marriages  may  now  be  solemnised 
without  the  presence  of  the  registrar, 
as  in  s.  20  provided,  but  in  the  presence 
of  the  person  authorised  by  the  trus- 
tees, &c.,  of  the  particular  building 
(Marriage  Act,  1898,  ss.  4,  6  ;  registers 
being  kept  under  s.  7). 

Registers  of  burials  in  any  burial- 
ground  in  England,  kept  under  27  & 
28  Vict.  c.  97,  amended  by  43  k  44 
Vict.  c.  41  ;  or  of  cremation,  kept 
under  2  Ed.  VII.  c.  8,  s.  7. 

Irish  registers  of  marriages  kept 
under  7&8  Vict.  c.  81,  amended  by  and 
incorporated  with  26  &  27  Vict.  c.  27, 
33  &  34  Vict.  c.  110,  and  36  &  37 
Vict.  c.  16  (e.^.,  of  a  Protestant  mar- 
riage before  the  Disestablishment, Wal- 
lace V,  Wallace,  74  L.T.  253;  or  aft«r 
it,  Whittonv.  Whitton,  1900,  P.  178)  ; 
and  registers  of  births  and  deaths 
kept  under  26  &  27  Vict.  c.  11,  s.  5,  Ir. 

Scotch  parish  registers  of  baptisms, 
&c.,  kept  before  1854  (Lyell  v.  Ken- 
nedy, 14  App.  Cas.  437,  these  are  ad- 
missible on  the  same  footing  as  foreign 
registers) ;  and  Scotch  registers  of 
births,  marriages,  and  deaths  kept 
under  17  &  18  Vict.  c.  80,  s.  58,  and 
of  irregular  marriages  kept  under  19  & 
20  Vict.  c.  96,  8.  2  (these  being  jtHmA 
facie  evidence  of  a  valid  marriage,  i.«.. 


InadmUstble^ 

expresslv  excepted  from,  3  &  4  Vict,  c 
92. 

Old  English  non-parochial  registers 
of  births,  &c.,  not  deposited  under  the 
above  Act  (Whittuck  v.  Waters,  4  C.  t 
P.  375) ;  «.<7.,  an  entry  of  the  birth  of 
a  dissenter's  child  in  a  register  kept 
for  the  purpose  at  a  public  library 
(Exp,  Taylor,  IJ.  &  W.  483). 


Irish  registers  of  marriages,  &C., 
kept  before  the  Acts  referred  to  oppo- 
site (Miller  v.  Wheatley,  28  L.R.  Ir. 
144  ;  Stockbridge  v.  Quicke,  3  C.  at  K. 
305).  As  to  the  admissibility  of  such 
registers  as  Declarations  by  DeceaMd 
Persons  in  the  Course  of  Duty,  Me 
antty  268. 


Gretna  Green  marriage  registers 
(Bain  v.  Mason,  1  C.  &P.  202,203,ii.; 
Nokes  V,  Millward,  2  Add.  386 ;  Pat- 
rickson  v,  Patrickson,  L.R.  1  P.  &  D. 
86). 


prescribed  term  of  residence  having 
been  falGlled,  Aldridge  v.  Aldridge, 
TimeB,  Dec.  8,  1899), 

Colonial  reginten  of  births,  mar- 
riafee,  and  deaths,  kept  under  local 
law  (Coode  v.  Coode,  1  Curt.  75f>) ; 
e.g.,  pariah  regiatecd,  signed  by  the 
rectur,  of  births  nud  marriages  in 
Cape  Breton  in  1810  (Evans  u.  Bali, 
38L.T.  141) ;  or  of  marriages  in  Nova 
Scotia  ( Dent  0.  Dent,  Times,  Dec.  16, 
ISDTi  on  production  of  expert  testi- 
mony as  to  validity ;  King  v.  King, 
JV««,  Nov.  23,  I897,on  production  of 
the  local  statutes). 

Indian  registers  of  baptiiimE  (Queen's 
Proctor  V.  Fry,  i  P.D.  230),  raarriages, 
(Ratcliffe  V.  RatclilTe,  1  H.  &  T.  467), 
and  deaths,  kept  under  authority  of  the 
E.I.  Co.,  and  now  deposited  in  the 
office  of  the  Secretary  of  IState  for 
India.  These  registers  are  themselves 
copies.— Registers  of  marriages  kept 
nnder  U  &  15  Tict.  c.  40,  ss.  21  and 
22 ;  this  Act  was  repealed  by  Indian 
Act  IV  of  1872  (by  which  Christian 
marriages  areaow  regulated),  and  by 
the  Statute  Law  Revision  Act,  1875.— 
Registers  of  marriages  compiled  by  the 
Secretary  of  State  for  India  from  peri- 
odical  reports  transmitted  to  him  by 
IB  religious  denominations  in 


India  (e.j 


,  of  a 


latholic 


.  Regan,  67  L.T.  7^0; 
anda  Froleatantoue  in  1894,  Westma- 
cott  v.  WestmacotI,  1869,  P.  I8.S). 

Registers  of  births,  marriages,  and 
deaths  on  British  merchant  ships  at 
MS,  kept  under  the  Merchant  Shipping 
Act,  199*  (57  ft  58  Vict.  c.  60).  ss. 
2»St-240,  264  ;  on  Non-British  passen- 
ger ships  to  the  United  Kingdom,  s. 
it39:  and  on  H.H.'s  ships  at  sea,  or  on 
foreign  stations  (37  k  SSVictc.  88,  s. 
3r;  65466  Vict.  c.  23,8. 12). 

Ambassador's  or  Consular  registers 
of  British  marriages  abroad  since  1  SI 9, 
kept  under  the  various  Foreign  or  Con- 
sular Marriage  Acta  now  repealed  by 
the  Foreign  UarrJage  Act,  1892.  As  to 
such  registers,  eeess.  S,  10, 18  ;  by  s.  13 
they  are  conclusive  of  residence,  con- 
sents, and  authority  of  the  marriage- 
offioer  ;  and  by  s.  16  are  of  such  a 
public  nature  as  to  be  admissible  on 
mere  production  from  proper  custod}'. 
Foreign  r^Btera  of  births, marriages, 
and  deaths  abroad,  kept  under  local 


Regisliir)'  of  baptisms  in  Guernsey 
(Huet  V.  Le  Mesnricr,  1  Coi,  Ch.  27S. 
In  Coode  v.  Coode,  oppiitite^  however. 
Dr.  Lushitigton  intimated  that  proof 
was  not  given,  aa  it  might  have  been, 
in  the first-ineutioned cose, thatGueru- 
sey  was  part  of  the  diocese  of  Win- 
chester, and  that  by  ancient  custom  a 
register  was  required  to  be  kept  there.) 


Ambasiiador's  registers  of  baptisms 
kept  at  the  Embassy  Chapel  in 
London  (D'Aglie  «.  Fryer,  13  L.J.  Ch, 
3118)  ;  and  a  similar  register  of  mar- 
riaees  kept  at  the  Embassy  Chapel  in 
Paris  (Leader  w.  Barry,  1  Esp.  3S3  ; 
Athlone  Peerage,  H  C.  k¥.  262  ; 
Dufferin  Peerage,  3  H.L.C.  47). 
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public  authority  (Lyell  r.  Kennedy,  14 
App.  Cas.  437,  the  case  of  a  Scotch 
register  ;  Perth  Peerage,  2  H.L.C.  865. 
the  case  of  a  French  register  before 
the  Revolution  ;  Abbott  r.  Abbott,  29 
L.  J.P.M.  &  A.  57,  the  case  of  a  Chilian 
register). 

Bishops*  registers  have  been  admitted 
to  prove  a  right  of  nomination  to  a 
curacy  (Arnold  r.  Bishop  of  Wells,  5 
Bing.  316) ;  vicarial  endowments  (Tuc- 
ker r.  Wilkins,  4  Sim.  p.  262) ;  colla- 
tions (Irish  Society  r.  Derry,  12  G.  &  F. 
641) ;  the  date  of  foundation  of  a 
deanery  (R.  v.  St.  Peter's,  12  Ad.  &E. 
512). — So,  an  enrolment-book  of  epis- 
copal leases,  being  a  public  muniment, 
has  been  allowed  as  secondary  evidence 
of  a  lease  (Humble  v.  Hunt,  Holt  N.P. 
601) ;  and  a  register  of  chapter  leases 
as  evidence  of  reputation  respecting 
the  boundary  of  a  parish  (Coombs  r. 
Coether,  M.  &  M.  398,  ante,  275).  As 
to  bishops*  returns,  first-fruits'  books, 
and  terriers,  see  post^  332). 

Monasticregisters  have  been  received 
as  secondary  evidence  of  a  lost  grant 
or  endowment,  in  support  of  ancient 
possession  or  Crown  title  (Bullen  r. 
Michel,  2  Price,  399;  Williams  r. 
Wilcox,  8  A.  &  E.  314  ;  see  Ros.  N.P. 
14,  217).  And  they  seem  also  to  have 
been  admitted  in  a  few  early  cases  on 
questions  of  pedigree  (Hubback,  567 
et  seq. ) 

Vestry  books  have  been  received 
to  prove  the  election  of  a  parish 
officer  and  its  regularity  (R.  r.  Martin, 
2  Camp.  100 ;  Hartley  r.  Cook,  5  C. 
&  P.  441) ;  ancient  parish  books,  pre- 
served by  the  churchwardens  in  the 
parish  chest,  to  prove  who  were  the 
surveyors  of  a  highway  in  the  parish 
160  years  before  (R.  r.  Pembridge, 
Car.  &  M.  157) ;  and  on  the  question 
of  a  right  to  a  pew  as  reputation  to 
prove  repairs  thereto  (Price  v.  Little- 
wood,  3  Camp.  288 ;  though  in  Sturla 
V,  Freccia,  5  App.  Cas.  646,  Ld.  Black- 
burn doubted  thin,  and  also  whether  the 
entry  there  was  of  a  sufficiently  public 
nature  to  be  receivable,  intimating 
that  it  might  be  if  it  were  intended  for 
all  parishioners  who  liked  to  come  and 
see :  ep,  also  Cooke  r.  Banks,  opposite, ) 

An  entry  made  in  1678  in  a  church- 
book  of  a  parish  as  to  an  action  affect- 
ing the  parish  decided  488  years 
previously,  held  admissible  as  an  entry 


Inadmissible. 


Vestry  books  have  been  rejected  in 
favour  of  the  parishioners  to  prove 
that  they  had  a  right,  concurrently 
with  the  rector,  to  elect  a  parish  officer, 
in  the  absence  of  proof  that  the  rector 
was  present  at  the  meetings  (Hartley 
r.  Cook,  opposite) ;  and  also  as  evidence 
of  reputation  to  prove  repairs  to  a  pew, 
on  the  ground  that  the  entry  related 
to  a  particular  fact  and  not  to  a  general 
right  [Cooke  r.  Banks,  2  C.&  P.  478. 

But  in  an  action  by  churchwardeD^ 
against  the  vestry-clerk  to  recover 
church  rates  misapplied,  the  vestry 
books  showing  previous  similar  mi^* 
applications  sanctioned  by  the  vestrr 
before  plaintiffs  joined,  were  held  evi* 
dence  against  them,  not  as  public 
books,  but  as  showing  their  access, 
knowledge,  and  acquiescence  (Cooper 
v.Law,28  L.J.C.P.282;  flfU^,  127,237]. 
An  entry  in  a  parish  book  by  a 
parish  officer  as  to  the  giving  of  a 
certiticate   whereby  the    parish  waj 


Adiitutiblt. 
relating  to  an  historical  fact  in  which 
the  parish  was  liitereet«d,  and  as 
iKCoudarj  evidence  of  the  record  which 
might  be  presumed  to  have  boeu  in 
existence  at  the  time  of  the  entry 
(Bidder  r.  Bridges,  34  W.R.  514;  af- 
firmed W.N.  IHgS,  14fi,  the  objection 
to  the  evidence  being  withdrawn]. 


JnadmimibU. 
relieved  from  the  support  of  a 
held  Dot  admissible  (t)  beca 
entry  was  not  of  a  public  nafr 
concerned  merelythe  particulai 
and  its  rights  wiih  relation  to  a 
and  (2)  because  the  entry,  bei 
vat«,  was  self-serving  (B.  ». 
ham,2B.Si,A1d.l35;  Irish  So 
Derry,12  C.tcF.6U.perParke,B. 
V,  Freccia,*ty.,pej'Lord  Bl«ckl 


IUguteT$  0/ Public  Q^ea. 


Begistera  aod  official  records  Icept 
at  the  Inland  Revenue  OfSce  (1^  &  13 
Vict,  c  I,  8.  6,  which  office  includes 
what  were  formerly  the  Excise  Oflice, 
whoM  registers  were  also  admissible  : 
Fuller  r.  Kotch,Carth.  346 ;  R.  c.  Orim- 
wood,  1  Price,  369  ;  and  the  Stamp 
Office) ;  those  kept  at  the  Patent  Office 
Mto  patents.  deaigDB,  and  trade-marke 
(46  t  47  Vict.  c.  67,  bb.  23,  66;  6  Ed. 
Til.  c  IS,  s.  60);  the  Post  Office(poBt- 
marks  are  evidence  of  the  dates,  &c., 
appearing  theieoD,anfe,  !03),aDd  many 
otherOovemmeDt  Offices  (Tay.BS.  1695, 
17T5A,  1776).  So,  with  registers  of  the 
IHoprielors  of  copyrights  [Copyright 
Act,  1842,  s.  II :  see  Lucas  r.  Cooke, 
13  Ch.  D.  872  ;  K.  r.  Willetts,  70  J.  P. 
Rep.  127;  International  CopyrightActB, 
1844,s.8;18S6,s*.7-8;Fine  Arts  ditto 
AcU,  1862,  as.  4,5];  and  Newspapers 
(Newspaper  Libel  and  Registration 
Act,  1881,  s.  15),  The  books  kept  at 
the  Bank  uf  England  are  also  evidence 
to  prove  the  transfer  of  stock  (Morti- 
mer c.H'Callan,  S  H.&W.68;  Breton 
r.  Cope,  Pea.  R.  30 ;  Mareh  v.  Collnett, 
2Esp.  665). 

The  books  kept  at  public  prisons 
have  been  held  evidence  of  the  dates 
of  commitment  and  discharge  of 
prisoners,  but  notof  the  cause  of  their 
detention  [Saltec.  Thomas,  3  Bos.  ft  P. 
1S8.  But  qvitre  whether  they  were 
properlyadmittedas  public  documents, 
there  being  a  mere  practice,  but  no 
legal  duty,  to  keep  the  registers,  the 
information  being  often  derived  from 
subordinates,  and  the  gaoler  keeping 
them  chiefly  for  his  own  information 
and  security.  See  Stark.  Ev.,  4th  ed., 
3DS ;  and  Merrick  v.  Wokley,  oppotite.^ 
As  to  Registersot  Minutes  oiConrlc- 
tioni  under  the  Summary  Jurisdiction 
Act,  1879,  s.  22,  see  poit,  chap.  xUii. 
Minute-books  of  meetings  of  credi- 


An  attendance  register  kep 
the  medical  ofticer  of  a  union  i 
the  orders  of  the  Poor  Iaw  Con 
Btoners,  and  intended  to  operate 
check  upon  himself,  held  inndmis 
the  entry  not  being  of  a  public  n 
(Merrick  r.  Wakley.  8  Ad.  ft  E. 
Irish  Society  «.  Derry,  12  C.  ftF, 
psf  Parke,  B.;SturlaT.  Freccia.e 
Cas.  646,  per  Lord  Blackburn). 


A  register  of  bankruptcycertifi 
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tors,  kept  under  the  Bankruptcy  Act, 
1883,  and  signed  by  the  chairman 
either  of  that  or  of  the  next  ensuing 
meeting,  are  evidence  of  the  validity 
both  of  the  meetings  and  the  resolu- 
tions passed  (s.  133,  sub-ss.  1  and  2), 
and  of  the  correctness  of  the  chair- 
man's decision  on  all  incidental  ques- 
tions arising  thereat  {Re  Indian  Zoe- 
done  Co.,  26  Ch.  D.  70). 

Registers  and  enrolments  of  deeds, 
wills,  and  charges  affecting  land  in 
Yorkshire  (47  &  48  Vict.  c.  54.  ss.  9, 20, 
21, 51) ;  Middlesex  (7  Anne,  c.  20,  ss.6, 
12, 19 ;  amended  by  54  &  56  Vict.  c.  10, 
by  which  the  duties  of  the  Middlesex 
Registry  have  been  transferred  to  the 
Land  Riegistry) ;  and  Ireland  (6  Anne, 
c.  2,  Ir. ;  Carlisle  v.  Whaley,  L.R.  2 
H.  L.  891 ).  The  registrar's  certificates 
of  registration  and  enrolment  are  evi- 
dence of  the  fact  and  date  of  those 
events,  and  that  the  necessary  for- 
malities have  been  complied  with  (Doe 
v.  Lloyd,  1  M.  &;  G.  p.  684 ;  post^  chap, 
xxxii.),  but  not  of  the  talidity  of  the 
deed,^.^.,  that  the  necessary  majority 
of  assents  to  a  composition  deed  had 
been  obtained  (Hare  v.  Waring,  3  M. 
&  W.  362),  except  in  the  case  of  Crown 
deeds  enrolled  in  the  Land  Revenue 
Office  under  2  &  8  Will.  IV.  c.  1,  s.  26). 
And  see  now  as  to  land  certificates,  cer- 
tificates of  charges,  and  office  copies 
of  registered  leases,  the  Land  Transfer 
Act,  1897,  s.  8,  and  as  to  effect  of  regis- 
tered dispositions,  Cap.  &  Counties  Bk. 
V.Rhodes,  1903,  1  Ch.  631.  [Tay.  ss. 
1645-1649;  Ros.  N.P.  145,213.1  As 
to  Certificates  of  Title  to  Land,  see 
post^  chap,  xxxii. 

Registers  of  voters  under  the  Ballot 
Act,  1872,  are  conclusive  (as  well  upon 
the  returning  officer  as  upon  the 
Court  for  the  trial  of  election  peti- 
tions), of  the  qualification  of  the 
persons  named,  except  where  they  are 
prohibited  from  voting  by  law  (Sto'^K'e 
v.  Joliffe,  L.R.  9  C.P.  734).  Poll-books 
or  office  copies  thereof,  are  also  evi- 
dence in  all  courts  of  law  (6&7  Vict, 
c.  18,  B.  94). 

Judicial,  Military  and 

The  minutes  and  memoranda  of 
convictions,  orders  and  proceedings  of 
justices  unider  the  Summary  Juris- 
diction Act,  1848,  8,  14  ;  and  the 
register  of  these  kept  under  the  S.J. 


IiULdmissihU , 

kept  under  the  old  law  in  the  office  of 
the  Secretary  of  Bankrupts,  but  not 
under  the  orders  of  the  Lord  Chancellor 
or  any  public  authority  ;  and  the  en- 
tries in  which  were  made  indiscrimin- 
ately by  any  of  the  clerks  in  the  office 
as  mere  private  memoranda  for  the 
information  of  inquirei's,  held  inad- 
missible (Henry  r.  Leigh,  3  Camp. 
449). 

The  books  of  the  clerks  of  markets, 
kept  formerly  under  47  Geo.  III.  (sess. 
2).  c.  68,  s.  29.  have  been  held  no 
evidence  of  the  sales  therein  recorded, 
although  expressly  made  evidence  by 
the  statute  *'  touching  all  matters  done 
in  pursuance  of  the  Act "  (Brown  f. 
Capel,  M.  k  M.  374). 

A  Duchy  Book,  kept  temp,  Eliz^snd 
purporting  to  be  written  by  an  officer 
of  the  Duchy  of  I^ancaster,  and  pre- 
served and  treated  as  authentic  in  the 
Duchy  Office,  has  been  rejected  to 
prove  the  duties  of  the  office  as  de- 
scribed therein  (Jewison  r.  Dv»n, 
2M.&Robb.877). 


Maritime  Registers, 

An  attestation  paper,  purporting  to 
be  signed  by  a  soldier  on  his  bang 
attested  as  such,  although  **  evidence 
of  his  having  given  the  answer* 
therein  recordwi " — is  no  evidence  of 


AdmUiible. 
Act.  1879,  a.  32,  ara  evidence  of  such 
matteni  in  the  tame,  but  not  in  oiker, 
C'ourU   (Com.  ol  Police  r.  DoDovan, 
1303,  1  K.B.  895). 

Rp^mental  registera  and  recordif, 
kept  in  purauance  oC  aay  statute,  or 
nt  the  Qubcd'h  regultitioiis,  of  of 
military  duty,  and  purporting  to  be 
Bigncd  by  tbe  comninnding  or  other 
officer,  whose  duty  it  is  to  make  them, 
•eoi  the  facta  utated  [Aruiy 


.   \»i 


1  (jr),  ■ 


bU  place  of  birth  as  alleged  by  hii 
one  ot  such  anuwera  (Cherlsey  Ui 
r.  Surrey  Clerk,   09  L.T.  384). 


cerLitled  copies  thereof,  ?ub-8.  1  (A) : 
r.g,.  Army  registers  of  births,  mar- 
riages, and  deaths  of  British  otIicarK 
and  men  abroad  (r.y..oCn  marringo 
in  Burma.  Adams  r.  A.,  W.N.  190U, 
)>.  33),  or  Hustar  RolU,  or  Pay  Liatti, 
kept  under  42  Vict.  c.  H,  bh.  2-3  ;  or  a 
Medical  Sheet,  kept  uuder  the  Aritiy 
Medical  Service  Hules,  to  prove  that  a 
military  patient  was  suffering  from  a 
venereal  disease,  and  so  to  establish 
adultery  (Oleen  i'.  Glecn,  17  T.L.B. 
63)]- 

As  to  Army  Liet^,  see  i»/.,  p.  32S  : 
and  as  to  certiflcat«i  of  military  ser- 
Tire,  ic,  inut,  326. 

Thp  books  of  the  Sick  and  Hurt 
Office,  kept  by  a  public  officer  under 
the  authority  of  the  Admiralty,  and 
Ihe  rcgiiter  and  muster-books  of  the 
Savy  Office,  similarly  kept,  am  evi- 
dencu  of  the  fact,  and  date,  of  the 
death  of  a  sailor  [Wallace  c.  Cook,  :. 
Rip.  117  :  K.  t<.  Rhodes,  1  Lea.  34  ; 
Barber  v.  Rolmus,  3  Esp.  190  ;  and  t>ee 
Huntley  p.  Conovau,  15  Q.B.  ae,  100; 
Ihe  latter  books  are  iilso  evidence  of 
the  Bhip  lo  nbtch  he  belonged  and 
ihe  amount  of  wages  due  tu  liitn  (R. 
r.  Fitzgerald,  1  Lea.  30  ;  R.  r.  Rhodsi, 
«p.)]. 

The  log-book  of  a  man-of-war  is 
i^vidence  of  the  lime  of  sailing  and 
the  uiotionit  of  the  fleet  (Disraeli  <-. 
Jo*ett,  1  Ksp.  4a7),  provided  it  i* 
produced  as  an  official  public  book 
From  the  Admiralty,  otherwise  it  can 
only  be  used  to  refresh  tbe  writer's 
meraQrylKundleD.  Beaumout,4  Bing. 
^37  ;  Burroiigb  V.  Martin,  3  Camp. 
113.  In  Heathcote's  Divorce,  1  Mac<]. 
H.L.  Cos.*  377,  it  was  held  udmis- 
•ible,  but  insufficient  to  prove  the 
■hereabouts  of  ship's  officer  at  a 
Siven  time).— An  official  letter  writ* 
''■n  at  the  conclusion  of  a  voyage  by 
ihp  rsptnio  of  a  convoy  and  produced 


The  log-book*  of  merchant  vesse  ■ 
(whether  offifial.  ship's  or  engiooer  ■ 
logs)  are,  notwithstanding;  the  He  ' 
chant  Shipping  Act,  1894,  sz.  339  (6  , 
240,  oniy  evidence  agairut,  but  ml 
fur,  the  owners  or  writers  ;  thoug  i 
they  may,  of  course,  be  used  to  rt ' 
fresh  the  memory  or  contradict  th^ 
KUtements  of  a  witnefis  (The  Earl  <  I 
Dumfries.  10 P. D.  31  ;The  Singapon 
L.R  1  P.C.  378,  S82,  where  the  loi 
having  been  altered  in  u  different  in! 
the  original  entry  alone,  which  wb' 
more  unfavourable  to  the  master,  wa: 
accepted  :  The  Sociedada.  I  W,  Rol 
p.  311  ;  Tho  Henry  Ccxor.  aiilt,  Sm, 
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AdtniMibUi, 

by  the  Admiralty,  has  also  been  held 
evidence  of  the  facts  stated  (Watson 
V.  King,  4  Camp.  272). 


The  registers  of  merchant  ships  are, 
by  the  Merchant  Shipping  Act,  1894, 
88.  64,  695,  upon  production  from 
proper  custody  and  subject  to  all  just 
exceptions,  primd  facie  evidence  of 
the  matters  stated,  e.g,^  of  nationality 
(R.  t.  Bjomsen,  34  L.J.M.C.  180)  ; 
ownership  [Hibbs  r.  Ross,  L.R.  1  Q.B. 
584  ;  and  as  those  in  charge  are 
usually  employed  by  the  owners,  it  is 
also  presumptive  evidence  of  their 
employment,  t.^.,  of  liability  of  the 
owners  for  their  acts  {id,  ;  Steel  r. 
Lester,  3  G.P.D.  121  ;  but  see  Frazer 
r.  Cuthbertson,  6  Q.B.D.  93  ;  and  cp. 
a-nte^  81,  215)]  ;  and  tonnage  (The  Re- 
cepta,  14  P.D.  131). 

Passenger  lists,  kept  under  an  old 
statute  (Richardson  v.  Hellish,  Ry.  & 
M.  66) ;  and  crew  lists  of  the  vessels 
cleared  at  the  Custom  House  of  New 
York (R.  V.Castro,  Nov.  28, 1873,  cited 
Ros.  N.P.,  17th  ed.,  132),  are  evidence 
of  the  particulars  stated. — So  the 
statutory  lists  under  the  Merchant 
Shipping  Act,  1894,  s.  255,  are  ad- 
missible to  show  that  a  sailor  was  on 
board  a  particular  ship  (Re  Dodd, 
Times,  March  23,  1897). 

The  Custom  House  copy  of  the 
searcher's  report,  producied  by  the 
proper  officer,  is  evidence  of  the  ship- 
ment of  the  goods  specified  (Johnson 
r.  Ward,  6  Esp.  48  ;  see  also  Tomkins 
r.  A.-G.,  1  Dow's  Rep.  H.L.  404). 


Coastguard,  lighthouse,  and  light- 
ship journals  are  admissible  in  the 


JnadmiMihle. 

where   the  writer  was    dead  ;  antf, 
**  Admissions  by  Agents,"  231-2). 

So,  where  A.  was  charged  with  the 
attempted  murder  of  B.  his  captain, 
on  the  high  seas  ;-Entries  in  the  cap* 
tain's  and  ship^s  logs  relating  to  the 
occurrence  were  rejected  as  evidence 
against  A.  (R.  r.  Barnes,  per  Recorder 
of  Belfast,  Belfast  News  Letter,  May  8, 
1906.  The  entries  here  had  not  been 
properly  completed,  but  this  was  held 
immaterial).   - 

The  registers  of  merchant  ships 
under  the  old  Acts  were  not  evidence 
between  private  persons  for  private 
purposes,  e.g.,  to  prove  ownership,  ex- 
cept as  admissions  ;  though  they  were 
evidence  for  the  public  purposes  of 
the  Acts  (Tinkler  r.  Walpole,  14 
East,  226  ;  Reusse  r.  Meyers,  3  Camp. 
475  ;  Flower  r.  Young,  id.  240  ;  Pirie 
V,  Anderson,  4  Taunt.  652  ;  Cooper  r. 
South,  id,  802  ;  and  see  M'lverr. 
Humble,  16  East,  169, 174  ;  Stark.  Er. 
4th  ed.,  310). 

Lloyd's  Register  of  Shipping  wv 
rejected  bv  Denman,  C.J.,  in  free- 
man V.  Baker,  6  C.  &  P.  482  ;  but 
admitted  in  Bain  v.  Case,  3  C.  &  P. 
496,  and  Abel  v.  Potts,  3  Esp.  241 
For  a  description  of  this  book,  see 
Kerr  v.  Shedden,  4  C.  &  P.  531  il 

The  Sound  List  of  vessels  arriving 
at  foreign  ports  transmitted  by  the 
British  consuls  to  the  merchants  st 
home,  and  publicly  exhibited  by  the 
latter  are  inadmissible  (Robert?  r. 
Eddington,  4  Esp.  88). 

Custom-house  registers  are  not,  it 
common  law,  admissible  against  stran* 
gers  to  prove  the  ownership  of  a  vessel 
(Fraser  v,  Hopkins,  2  Taunt  5). 

And  a  shipping  entry  at  the  Custom 
House,  made  from  a  note  supplied  by 
the  shipper,  though  admissible  as  a 
public  document  for  the  purpoM  of 
entitling  the  party  to  the  privilege  of 
sailing,  is  not  admissible  as  secondary 
evidence  of  a  lost  note  on  a  charge  of 
fraud  against  the  shipper,  unless  the 
original  be  proved  to  have  been  made 
or  presentea  by  him  (Hughes  r.  Wil- 
son, 1  Stark.  179.  In  R.  r.  Orimwood, 
1  Price,  369,  however,  an  excise  book 
transcribed  from  the  maltster's  speci- 
men-paper was  held  evidence  against 
the  latter  on  a  question  of  fraud). 

The  Weather  Returns,  supplied  to 
the    Meteorological    Office    by  local 


i 


AdmitiibU. 
Court  of  Admiralty  to  prove  the  state 
of  wind  and  weather  at  a  given  time 
[The  Man*  das  Doreas,  B2  L.J.P.H. 
k  A.  163  ;  The  Cateriaa  Uaria,  L.R.  1 
Ad.&  Bee.  i>:i;  TheViatka(C.A.  1883), 
cited  Prttch.  Adm.  Dig,  454  ;— though 
said  by  Dr.  Lushington  in  the  Qrat 
vane  not  to  be  boolca  of  such  a  public 
nature  u  would  be  admiraible  at 
:e  production 


correopondentft,  paid  or  voluntee 
not  admitwibla  to  prove  the  forci 
gale  at  a  particular  place  and 
(Burrows  f.  Bedford  School,  18  T 


Hee 


rr- 


o  the  Army  List, 


ProfesBionai  Liala  and  Calmdari. 


II  Army  List  u 


Stati 


I  purport- 
1  be  published  by  authorily,  and 
■  to  be  printed  by  a  Hovernmert 
!r  or  (o  bu  issued  by  H.M. 
iry  Office   ((     


'    office 


under    the    Qove 


General  of  India,  or  the  Governor 
o!  any  PreniUency)  i«  evidence  of  the 
rank,  appointments,  and  corps  of  the 
oMcen  named  [Army  Act,  18Hl,s.  1U3, 
8ub-».  (d) ;  OB  to  eerlificate*,  fte.,  show- 
ing the  service  in.  or  discharge  from, 
H.M.'h  forces  or  ship;,  by  military  and 
naval  ofticera  respectiveiv,  see  paat, 
342-3]. 

The    Lavr   Liet,  purporting   to   be 
published   by   the  authority   of    the 


■s  tor  Ii 


d  Revet 


prinA  facie  evidence  of  the  solicitors 
and  convey  sneers  named  therein  being 
dulycertitled(23&24Vict.c.  127}:and 
the  ahvence  of  a  name  is  'primA  facie 
evidence  of  non-qualiHcation  (K.  r. 
Wenham,  1L>  Cox,  22-J),  The  Roll  ol 
!4rilicitors,  kept  at  the  oflice  of  the 
I«vr  Society,  is  also  admissible,  &nd 
may  be  proved  by  oertiiied  extract 
under  the  hand  of  the  secretary  of  the 
Society  (Tay.  a.  16113). 

The  Medical  Register,  published  by 
the  (leoernl  Council  of  Medical  Edu- 
cation, or  a  certified  copy  of  an  entry 
in  the  general  or  local  register,  is 
siniilarlyadm<saible(-il&22Vicl.c.0O, 
S.27); — so,  also,  registers  of  dentists 
(41*  +a  Vict.  c.  33.^.  11,29);  of 
chemists  [Pharmacy  ActsfEng.)  18G2, 
a.  7.  and  li^dS,  s.  13  ;  (lr.|  1871>,  s.  27, 
even  though  the  entries  are  not  certi- 
Hed  and  countersigned,  Barrett  r. 
Henry.  1901,  2  I.U.  r>»3];  and  of 
velerinary  surgeons  (44  i;  43  Vict.  c. 
«2,«».3,B),     [T»y.s.ie38.] 

Vniwrnty  and  CoUrgc  books  are  ad- 
iiiiwibie  tij  prove  deRrcew   cnnferred 


Navy  lists,  clergy  listti,  uoive 
cak-ndars,  peerages,  directories,  < 
guides,  and  simiUkr  unofficial  pub 
tions,  are  not  admissible  to  provt 
particulars  cuntainc<l  (Tny.  s.  1 
Hubbacl^  TOO- 703). 


The  I«w  List,  piibliahe'.I  as  oppoi 
has  been  held  not  evidence  of  the  i. 
Ill  a  solicitor's  cur tili cute  (Kave 
Stevens,  3  T.L.K.  fi7). 
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and  other  collegiate  proceedings 
(Tracy  Peerage  case,  Min.  Ev.  68  ; 
Moises  r.  Thornton,  8  T.R.,  pp.  306- 
307  ;  Collins  r.  Carnegie,  1  A.  &  £. 
695;  Hubback,  Ev.  of  Succ.  534-5,  and 
Hee  post,  chap,  zxxiii).  A  Bursar's  book 
has  also  been  stated  to  be  admissible 
(Smart  r.  Williams,  1694,  Comb.  247, 
249  ;  contra.  Anon.  1  Ld.  Ray.  745). 
And  where  the  practice  has  been  not 
to  sign  the  entries,  unsigned  entries 
are  receivable  (Lauderdale  Peerage,  10 
App.  Cas.  692). 

Manor  Books,  being  "  public  docu- 
ments in  the  sense  that  they  concern 
all  interested  in  the  manor  "  (Sturla 
V,  Freccia,  5  App.  Cas.  623,  per  Ld. 
Blackburn)  are  evidence  of  manorial 
customs,  and  the  public  matters  there- 
in recorded  (Heath  v.  Deane,  1905, 
2  Ch.  86,  91).  They  may  also  be 
tendered  as  reptUalion  (anie,  276,  283) ; 
and  in  the  case  of  admittances  and 
surrenders,  as  acts  of  ownership  (A.-Q. 
f.  Emerson,  1891,  A.C.  649  ;  ante,  94). 


entries  in  college  books  to  be  made 
and  signed  by  the  registrar— im- 
signed  entries  relating  to  the  marriage, 
though  in  a  deceased  registrar's  hand- 
writing, held  inadmissible  (Fox  r. 
Bearblock,  17  Ch.  D.  429  ;  see  (Cor- 
poration Books,  post,  chap,  xxxiii.) 


J 
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CHAPTER  XXXI. 

PUBLIC  INQUISITIONS,  SURVEYS,  ASSESSMENTS,    AND 

REPORTS. 

Inquisitions,  surveys,  assessments,  reports,  and  the  like,  are 
admissible  in  proof  of  their  contents  when  made  under  public 
authority,  and  in  relation  to  matters  of  public  interest  or  concern. 

[Tay.  ss.  1674,  1767-1773,  1777;  Ros.  N.P.  194-200;  Hubback, 
Ev.  of  Succ.  584-606  ;  Stark.  Ev.,  4th  ed.,  284-291,  404-408.  As  to 
effect  of  such  documents  inter  partesy  see  post^  chap  xxxvii.] 

Principle. — The  general  ground  of  reception  is  that  such  docu- 
ments contain  the  results  of  inquiries  made  under  competent  public 
authority  and  concerning  matters  in  which  the  public  are  interested 
(2  Phil.  &  Am.  Ev.,  10th  ed.,  125 ;  Tay.  s.  1767  ;  Hubback,  589  ;  Sturla 
V,  Freccia,  5  App.  Cas.  623;  Mercer  v.  Denne^  1905,  2  Ch.  538  ;  cp. 
aiite,  "  Public  Registers  "). 

The  public  documents  included  in  this  article  have,  for  convenience, 
been  treated  under  the  head  of  exceptions  to  the  hearsay  rule ; 
although  many  of  them  partake  rather  of  the  nature  of  reputation 
or  judgments,  than  of  hearsay  as  hitherto  defined.  Thus  they  re- 
semble judgments  in  rem  (post,  chap,  xxxvi.)  in  being  receivable 
against  strangers,  but  are  distinguishable  not  only  in  seldom  afford- 
ing conclusive  evidence  of  the  matters  determined,  but  in  being  in 
many  instances  founded  on  unsworn  testimony. 

The  importance  of  ancient  inquisitions,  extents,  and  surveys  has 
greatly  diminished  since  the  abolition  of  writs  of  right,  and  the 
passing  of  modern  Statutes  of  Limitation  ;  but  they  are  still  often  of 
value  upon  questions  of  public  rights,  customs,  peerage  claims,  &c, 
(Tay.  s.  1767). 

(1)  Public  Authority. — There  must  be  a  judicial  or  quasi- judicial 
duty  to  inquire  by  a  public  officer  (Sturla  v,  Freccia,  sup.,  per  Lord 
Blackburn  ;  Lord  Selborne  uses  the  expression,  '^  legal  jurisdiction  to 
inquire  under  public  authority  "  ;  Parke,  B.,  in  Irish  Society  v,  Derry, 
12  C.  (k  F.  641,  speaks  of  a  "  public  duty  to  inquire  "). 

(2)  Public  Matter  or  Purpose. — The  matter  inquired  into  must  be 
of  a  public  nature,  or  required  to  be  ascertained  for  a  public  purpose  ; 
Parke,  B.,  sup.,  speaks  of  a  "  public  matter  "  and  **  entries  of  a  public 
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nature  " ;  Sugden,  L.C.,  in  Welland  v,  Middleton,  1 1  Ir.  £q.  608, 
uses  the  expression  '^  public  purpose,"  as  does  Lord  Selbornein  Sturla 
V.  Freccia,  sup.  ;  Lord  Blackburn  in  the  latter  case  states  that  "  the 
very  object  of  the  inquiry  must  be  that  it  should  be  made  for  the 
purpose  of  keeping  its  result  public,  so  that  the  persons  concerned 
may  make  use  of  it,  and  have  access  to  it  afterwards."  In  some 
cases  inquisitions  relate  to  private  affairs,  e.^.,  the  particulars  of  the 
pedigree  or  estate  of  a  deceased  person  ;  still,  if  the  inquiry  has  been 
made  with  a  view  to  i.ficertain  the  rights  of  the  Crown  in  regard  to 
such  matters,  the  inquisition  is  to  bd  considered  of  a  public  nature 
for  the  purposes  of  evidence,  while  if  made  for  a  merely  private  or 
temporary  purpose,  it  will  be  rejected  (Mercer  v.  Denne,  1905,  2  Cb. 
538  ;  Phillips  v.  Hudson,  2Ch.  Ap.  248,  2  Phil.  Ev.  10th  od.,  125). 

Inquisitions  made  under  public  legal  authority,  but  for  private  pur- 
poses^ niay,  however,  be  receivable  between  parties  and  privies  as  in 
the  nature  of  judgments  (posty  chap,  xxxvi.) ;  though  where  taken 
under  private  authority  merely,  they  have  been  rejected  even  as 
admissions  (Phillips  v,  Hudson,  2  Ch.  Ap.  243 ;  but  cp.  Map6./H»<, 
chap,  xxxiv.). 

(8)  Excess  of  Jurisdiction.  Irregularity.  Interest. — Iftheinquiiy 
be  ultra  vires  (Evans  v,  Taylor,  7  A.  &E.  617 ;  Latkow  v,  Eajner, 
2  H.  Bl.  437  ;  Glossop  v,  Pole,  3  M.  &  S.  175  ;  Powis  Peerage,  cited 
Cruise  on  Dignities,  c.  6,  s.  60) ;  or  if  the  inquisition  has  been 
vacated,  or  there  has  been  any  irregularity  in  the  proceedings  (Powis 
Peerage,  sup.),  the  evidence  will  be  rejected. 

An  inquisition;  however,  which  is  only  voidable  and  not  void,  is 
receivable  (Leighton  v,  Leighton,  1  Str.  308) ;  so,  irregularity  may 
be  cured  by  proof  that  the  inquisition  has  been  acted  on,  for  the 
Court  will  then  presume  in  favour  of  its  regularity  (Hubback,  591). 

The  fact  that  the  return  operates  in  the  interest  of  the  officer 
making  it,  affects  weight  and  not  admissibility  (Irish  Society  v.  Derry, 
sup. ;  Sturla  v.  Freccia,  sup.  per  Blackburn. 


EXAMPLES. 


Admimble. 


Inquisitions  in  lunacy  are  admissible, 
but  not  conclusive,  evidence  of  that 
fact  even  against  strangers  [Faulder 
r.  Silk,  3  Camp.  126  ;  Hassard  r. 
Smith,  Ir.R.  6  Eq.  429;  Prinsep  r. 
Dyce  Sombre,  10  Moo.  P.C.  232. 
Under  the  Lunacy  Act,  1890,  s.  116, 
a  Master's  order  is,  also,  no'w  primd 
facie  evidence  thereof,  Harvey  r.  The 
King,  1901,  A.C.  601;  and  as  to 
medical  certificates,  see  s.  28,  sub-s. 

4]. 

An  inquisition  taken  under  an  order 
of  the  House  of  Commons,  held 
conclusive  of  the  amount  of  fees  pay- 
able in  a  public  office  (Green  r.Hewett, 
lPeakeN.P.C.243,24r)), 


Inadmissible. 


A  Board  of  Trade  inquiry  under  the 
Merchant  Shipping  Act,  1854,  result- 
ing in  the  suspension  of  a  master's 
certificateon  the  ground  of  negligence, 
is  inadmissible  to  prove  such  negli- 
gence in  an  action  against  the  owners, 
although  by  B.  18  of  the  Act  made 
primd  facie  evidence  of  the  truth  of 
the  matters  stated  (McAIlum  r.  Reid, 
L.  R.  3  Ad.  &  E.  57  n. ;  The  Mangerton. 
Swab.  120;  The  City  of  London,  H. 
245,  246).  So  as  to  Wreck  Enqvirita 
under  the  same  Act  (Nothard  r.  Pepper, 
17  C.B.N.S.  89  ;  The  Little  Li««ie,  L. 
R.  3  A.  d:  E.  56) ;  or  Pilot  Enqniriet 
(The  Lorti  Seaton,  9  Jur.  603). 
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Admistible, 

A  Coroner*8  Inqueet,  tuper  visum 
corporis^  appears  to  be  admissible, 
thoagh  very  slight,  evidence  of  the 
facts  found  [R.r.Gregory,  15  L. J.  M.C. 
38, where  an  inquisition  was  admitted, 
though  held  insufficient  per  se  to  prove 
an  allegation  in  a  libel  that  A.  had 
been  murdered;  c/;.6arnett  r.Ferrand, 
6  B.  &  C.  Ill  ;  Jones  f.  White.  1  Str. 
68.  In  America  the  cases  conflict, 
with  perhaps  a  preponderance  against 
admissibility  ;  15  Harv.  L.  Rev.  664  ; 
Wigmore,  s.  1671]. 

The  Domesday  Book  (temp.  William 
I.),  compiled  under  Rojal  authority, 
upon  the  oaths  of  sheriffs  and  others, 
— is  evidence  of  the  tenure  of  land, 
and  the  various  otheri>articular8  stated. 
This  is  the  earliest  public  inquisition 
or  survey  extant  (Tay.  s.  1768). 

The  Down  Survey  (temp,  Charles 
II.)  is  by  statute  made  conclusive 
evidence  of  certain  boundaries,  and  is 
primd  facie  evidence  of  other  parti- 
culars between  all  persons  (Arch- 
bishop of  Dublin  r.  Trimleston,  12  Ir. 
£q.  R.  251 ;  Tisdall  v.  Parnell,  14  Ir. 
C.L.R.  1). 

The  Book  of  Distributions,  although 
only  an  abstract  of  the  above,  is  also 
admissible  as  compiled  under  public 
authority,  and  preserved  in  a  public 
office  (Pooler.  Griffith,  15  Ir.  C.L.R. 
239, 280  ;  Spaight  r.  Twiss,  13  Ir.  C.L. 
B.  516). 

Maps  taken  under,  and  as  part  of 
the  return  to,  inquisitions  held  by 
commissioners  at  various  dates  down 
to  1852,  under  the  authority  of  the 
Statute  of  Sewers,  23  Hen.  YIII.  c.  5, 
are  evidence  for  rating  purposes,  of 
parochial  and  other  public  boundaries 
a£fected  by  the  Statute  (Mayor  of 
New  Romney  r.  Commrs.  of  New  Rom- 
ney,  1892,  1  Q.B.  840,  C.A.).  So,  as 
to  old  orders  of  Commissioners  of 
Sewers,  though  not  proved  to  have 
been  executeo,  for  this  may  be  pre- 
sumed (R.  V.  Leigh,  10  A.  &  E.  398). 

Inquisitions  post  mortem  finding  the 
existence  of  a  right  of  fishery  in  tbe 
lords  of  a  certain  manor,  are  admissible 
to  prove  these  facts  (Rogers  r.  Allen, 
1  Camp.,  309  ;  Steph.  art.  5,  n). 

Inquisitions  post  mortem,  taken 
under  Royal  or  statutory  authority, 
and  upon  oath,  as  to  the  possessions, 
heirs,  &c.,  of  deceased  Crown  tenants 
in  capite,  are  admissible,  but  not  con- 


Tnadmissible, 

A  Coroner's  Inquest  has  been  re- 
jected as  res  inter  alios  acta  in  an 
Admiralty  Suit  (The  Mangerton,  sujk). 


A  survey  of  a  manor,  made  when 
belonging  to  the  Crown,  temp,  Edward 
I  v.,  though  preserved  in  the  Augmenta- 
tion Office,  considered  inadmissible 
against  the  lord  to  prove  the  rights 
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Admmible, 

elusive,  evidence  of  the  i)articulars 
stated  (Rowe  v.  Brenton,  8  B.  &  C. 
737,  explained  in  Mercer  t*.  Denne, 
1005,  2  Ch.  538,  552  ;  and  see  fully 
Hubback,  584-606.  These  inquisi- 
tions ceased  to  be  taken  in  1660). 

So  as  to  Inquisitions  and  Surveys 
made  on  Attainders  (Neill  v,  Devon- 
shire, 2  L.R.I.  162-3,  alfd.  8  Ap.  Cas. 
183-4). 

An  inquisition,  taken  under  a  war- 
rant from  the  Exchequer,  held  evi- 
dence to  show  whether  a  prior  or  the 
Crown  was  seised  of  lands  [Tooker  r. 
Beaufort,  1  Burr.  146  ;  but  a  return  to 
a  commission  which  was  neither  signed 
nor  sealed,  has  been  rejected  on  the 
ground  that  non  conatat  it  might  not 
have  been  a  draft,  Slane  Peerage,  5  C. 
k  F.  23  ;  posU  chap,  xliii.  ]. 

A  survey  of  a  manor,  made  in  1637 
under  a  royal  Commission,  is  admis- 
sible to  show  the  rights  of  those  in- 
terested ( B  landy- Jen  kins  r.  Dunraven, 
62  J. P.  661,  per  Byrne,  J.,  reversed  on 
other  grounds,  1899,  2  Ch.  121). 

A  survey  and  report  by  a  surveyor 
made  in  1816,  in  discharge  of  a  statu- 
tory duty,  on  the  occasion  of  a  sale  of 
Crown  lands,  and  produced  froui  the 
Land  Revenue  Office,  held  admissible 
(Evans  r.  Merthyr  Tydfil  Council, 
1899,  1  Ch.241,  C.A.,  following  Smith 
r.  Brownlow,  inf.). 

Admiralty  Charts  showing  the  posi- 
tion of  Walmer  Castle,  and  made  in 
pursuance  of  official  duty,  heldadmissi- 
ble(Mercer«*.Denne,1904,2Ch.534,544). 

An  extent  of  Crown  Lands,  purport- 
ing to  have  been  taken  by  the  King's 
steward  under  4  Edw.  I.  stat.  1,  and 
preserved  in  a  public  office, — is  evi- 
dence of  the  matters  recorded  (Rowe 
r.  Brenton,8  B.  &  C.  737,  747  ;  see  this 
case,  sup,). 

Ministers''  (e.^.,  sheriffs,  bailiffs,  and 
receivers)  accounts  of  Crown  lands, 
deposited  in  the  public  record  offices 
{eg,.  Land  Revenue  Office,  or  Ex- 
chequer), are  evidence  of  the  title  of 
the  Crown  [Doe  r.  Roberts,  13  M.  k,  W. 
520,  523,  524 ;  Blandy-Jenkins  r.  Dun- 
raven,  62  J.P.  661  ;  irrespective, 
probably,  of  the  death  of  the  officer, 
Ros.  N.  P.  199]. 

Parliamentary  surveys  (i.e.,  surveys 
of  Church  and  Crown  lands  made  bv 
commissioners  during  the  Common- 
wealth) are  evidence  of  the  matters 


Inadmiuible, 

of  the  tenants,  as  being  merely  a 
private  document  taken  for  the  pur- 
poses of  the  Crown  [Phillips  t*.  Hudson, 
2  Ch.  Ap.  243,  per  Chelmsford,  L.C. 
In  Evans  r.  Merthyr  Tydfil,  1899. 1  Ch., 
Chitty,  L.J.  remarked  that  the  survey 
here  i^as  not  made  under  the  requi- 
sitions of  a  public  statute ;  but  in 
Mercer  t'.  Denne,  1905,  2  Ch.  538,  517, 
Williams,  L.J. ,  denies  this,  adding  that 
the  ground  of  decision  was  that  the 
survey  related  to  property  which  the 
King  had  reserved  to  himself  as 
private  owner,  property  with  which 
the  public  had  nothing  to  do]. 


A  Surrey  of  Walmer  Castle  made 
in  1616  by  the  direction  of  the  then 
Lord  Warden  of  the  Cinque  Ports, 
stating  that  damage  had  been  done 
by  the  sea  to  the  walla  of  the  castle : 
Petitions  in  support  thereof  by  local 
persons  ;  and  an  Estimate  made  by 
the  King's  engineer  for  their  repara- 
tion,-held  inadmissible  as  public  doca- 
ments  not  being,  or  intended  to  be, 
records  affecting  the  King's  property 
or  revenues,  but  made  for  a  temporary 
purpose  merely  (Mercer  r.  Denne,  Mp.)- 
So  also  War  Qfice  Plans  and  Beparts 
to  the  Board  of  Trade  as  to  the  above 
{id,). 


A  survey  made  by  the  commissioneni 
of  the  Earl  of  Leicester  of  lands  then 
his  own,  but  afterwards  becoming 
Crown  lands,  held  inadmissible  as 
made  under  private  authority,  though 
preserved  in  a  public  office  (Daniel  r. 
Wilkin,  7  Ex.  429). 


A  survey  made  by  direction  of  Oliver 
Cromwell,  when  Lord  General  of  the 
Parliamentary  forces,  of  lands  granted 
to  him  bv  Parliament,  held  inadmi>«- 
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Admimble. 

stated,  though  only  taken  under  the 
de  facto  authority  of  a  usurper  (Free- 
man r.  Read,  4  B.  &  S.  174, 179). 

Inquisitions  and  surveys  of  manors 
belonging  to  the  Duchies  of  Cornwall 
and  Lancaster  (while  the  Dukes  had 
sovereign  rights)  are  evidence,  though 
not  conclusive,  of  the  manorial  cus- 
toms and  boundaries  specified  therein 
[Beaufort  r.Smith,  4  £xch.450 ;  Daniel 
r. Wilkin,  7  Exch.  429  ;  Mayor  of  Man- 
Chester  r.Lyons.  29  Ch.D.at299;  Blan- 
dy- Jenkins  r.  Danraven,  62  J.P.  661. 
In  Smith  r.  Brownlow,  L.R.  9  Eq.  241, 
they  were  also  received  as  evidience  of 
reputation,  see  antej  275,  282]. 

The  Valor Beneficium oil29l  (knowu 
as  Pope  Nicholas's  Taxation)  is  admis- 
sible as  a  public  document,  not  as  an  ac- 
curate account  of  the  precise  value,  but 
to  show  the  then  estimated  value  of 
the  benefices  mentioned  (Bullenr. 
Michel,  2  Price,  p.  477  ;  4  Dow,  p.  824  ; 
but  not  whether  tithes  were  taken  in 
kind  or  by  a  modus  (Short  v.  Lee,  2  J. 
&  W.  486).— So,  the  Valor  Bejiejicium 
of  26  Hen.  VIII.  iibid. ;  and  Drake  c 
Smyth,  6  Price,  369.  See  also  2  Eagle 
on  Tithes,  402,  403). 

Ecclesiastical  terriers  (i.^.,  returns 
of  the  temporal  possessions  of  the 
church  in  every  parish)  are  evidence  of 
the  matters  stated,  being  made  under 
the  authority  of  the  87th  Canon  (see 
Stark.  Ev.,  4th ed.,  289-293 ;  2  Phil.  & 
Arn.  Ev.,  10th  ed.,  120 ;  Tay.  8. 1772). 

A  bishop's  returns  in  obedience  to 
writs  from  the  Exchequer,  stating  the 
vacancies,  &c..  in  his  diocese,  are  ad- 
missible as  statements  by  a  public  offi- 
cer in  discharge  of  a  public  duty.  So 
his  returns  as  to  first-fruits  ;  and  the 
entries  in  the  first-fruits  books  are  ad- 
misible  as  secondary  evidence  of  the 
returns  (Irish  Society  r.  Derry,  12  CI. 

6  i^.  641 ;  Sturla  r.  Freccia,  5  App.  Cas. 
623). 

An  incumbent*s  returns  in  answer  to 
inquiries  by  his  bishop^  for  the  Infor- 
mationofthegovernorsofQueenAnne's 
bounty,  are  admissible  as  in  the  nature 
of  an  inquisition  in  a  public  matter 
(Carr  r.  Mostyn,  6  Ex.  69). 

Tithe  Commutation  maps  are  admis- 
sible as  public  documents  on  questions 
of  tithe  (6  &  7  Will.  IV.  c.  71,  ss.  60-4  ; 

7  id.  k  1  Vict.  c.  69,  e.  2  ;  Hammond  r. 
Bradstreet,  10  Ex.390).  They  have  also 
been  received  to  prove  other  matters 


Inadmissible. 

Bible  as  made  under  private  authority 
(Beaufort  r.  Smith,  opposite). 

A  survey  and  report  defining,  inter 
alia,  the  boundaries  of  a  Duchy  manor, 
and  made  under  4  Edw.  I.  stat.  1,  by 
a  deputy  surveyor-general,  temp.  Eli«., 
— held  inadmissible,  the  statute  giving 
no  power  to  ascertain  boundaries 
(Evans  r.  Taylor,  7  A.  &  E.  617  ;  ep. 
Mercer  r.  Denne,  1905,  2  Ch.  pp.  557, 
563). 


Tithe  Commutation  mape  (made 
under  6  &  7  Will.  IV.  c.  71)  are  inad- 
missible to  prove  private  boundaries 
as  between  two  adjoining  owners,  al- 
though by  ».  64  made  *•  satisfactory 
evidence  of  their  accuracy  "  (Wilber- 
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Admissible, 

within  the  authority  of  the  Commis- 
sioners, e.g.  the  existence  of  a  public 
road  across  a  field  marked  in  the  map 
(A.-G.  r.  Antrobus,  1905,  2  Ch.  pp. 
193-4),  as  well  as  to  fix  third  parties 
with  notice  of  the  apportionment 
(GiflFard  r.  WilliamP,  38  L.J.  Ch.  697, 
604).  As  to  their  admissibility  as  repu- 
tation, see  ante^  275,  282. 

Ordnance  Survey  maps  have  been 
held  admissible  as  jyrimd  facie  evi- 
dence on  a  question  of  private  boun- 
daries (Spike  r.  Thompson,  per  Black- 
burn, J.,  cited  W.N.  1882,  103 ;  sed 
qv.  ;  and  see  opponte) ;  also  in  an 
action  of  trespass  to  show  not  what 
the  boundary  was,  but  what  had  been 
the  position  of  a  fence,  alleged  to  be 
a  boundary  fence,  in  1875,  when  the 
survey  was  made  (Caton  r.  Hamilton, 
opposite^  per  Grantham,  J.) ;  also  in 
an  action  on  a  covenant  not  to  trade 
within  half  a  mile  of  plaintiffs 
premities,  to  show  how  far  the  half-mile 
extended  (Mouflet  r.Cole,  8  Ex.  32-35, 
per  Blaokburn,  J. ) ;  also  to  show  the 
general  position  of  a  particular  place 
or  district  (Bristowr.  Cormican,  3  App. 
Cas.  641, 664,  per  Ld.  Blackburn). 

Herald's  Visitation  Books  (made 
under  the  authority  of  Royal  commis- 
sioners and  upon  sworn  testimony  be- 
tween the  years  1528  and  1688),  are 
evidence  of  the  pedigrees,  &c.,  of  the 
nobility  and  others.  So  the  Book  of 
Funeral  Certificates  containing  copies 
of  the  certificates  given  by  the  Heralds 
after  attending,  in  the  course  of  their 
duty,  the  funerals  of  great  men,  are 
admissible  as  secondary  evidence  of 
the  certificates  (Bturla  r.  Freccia,  svp. ; 
Ros.  N.P.  216  ;  Tay.  s.  1769  ;  and  see 
fully  Hubback,  Ev.  Sue.  538-566).  In 
the  above  case  Lord  Blackburn  pointed 
out  that  these  books  are  admissible 
not  merely  in  peerage  claims  (as  stated 
by  James  and  Brett,  L.JJ.,  12  Ch.  D. 
at  pp.  428,  433)  but  at  nitiprituaa 
well. 

Plans  deposited  by  a  Railway  Co. 
with  a  local  authority  in  connection 
with  a  proposed  light  railway  which 
was  ultimately  adandoned  are  admis- 
sible as  public  documents,  on  a  ques- 
tion as  to  the  existence  of  a  public 
road,  to  show  that  the  alleged  road 
was  not  marked  thereon,  the  local 
authority  being  the  statutory  guardian 
of  public  roads  and  the  plans  being 


Inadmissible. 

force  r.  Hearfield,  5  Ch.  D.,  70S,  per 
Jessel,  M.R. ;  Coleman  r.  Kirkaldy. 
W.N.  1882.  103,  pfrKay,  J.) ;  or  other 
matters  not  within  the  scope  of  the 
statutory  authority  (A.-G.  r.  Antrobu^, 
opposite.}. 


Ordnance  Survey  maps  are  not 
admissible  under  the  present  head  on 
questions  of  private  boundaries  or  title 
[4  &  5  Vict.c.  30,  s.  12  ;  since  the  mate- 
rials before  the  surveyor  do  not  include 
private  title-deeds,  and  he  has  no 
authority  whatever  to  bind  the  parties 
Tisdall  r.Paniell,  14  Jr.C.L.R.1,27-^; 
Caton  f.  Hamilton,  53  J. P.  504  ;  Cole- 
man r.  Kirkaldy,  tup.^  not  following 
Spike  r.  Thompson,  oppoitit^] ;  nor  to 
explain  a  deed  (Wyse  r.  Leahy,  I.  R.  ^ 
C.L.  384).  As  to  their  admisfibiliiy  a« 
reputation,  see  ante^  275,  282;  and 
as  to  such  maps  under  the  Land 
Transfer  Act,  1897,  see  s.  Hand  Rule 
269. 


Herald's  Books  of  Benefactors' 
Pedigrees,  kept  in  pursuance  of  aRo>'al 
commission  empowering  the  Heralds 
to  raise  funds  for  the  restoration  of  the 
college,  and  to  enrol  the  pedigrees  of 
the  donors,  held  not  admissible  as 
public  documents,  the  duty  being  not 
to  investigate  and  report  on  the  truth 
of  such  pedigrees,  but  merely  to  enrol 
such  as  were  presented  (Shrewsburr 
Peerage,  7  H.L.C.,  p.  14).— So.  a  Aw* 
of  Pedigrees,  which  was  merely  a  col- 
lection of  private  entries  in  the  hand- 
writing of  a  deceased  Herald,  but  not 
an  ofiice  book  kept  in  the  discharge  of 
duty  {id.  33).— So  a  book  of  "  Amis 
and  Descents  of  the  Nobility,  E.  16," 
kept  by  the  Heralds  distinct  from  the 
records,  and  not  under  Royal  authority, 
or  in  the  discharge  of  any  duty  {id. 
24). 
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publlsheil  forinsppctionand  objection 
bv  those  interested  (A.-G.  r.  Antrobus, 
1905,  2  Ch.  188.  192, 194-5). 

Land  Tax  AReessinentg  are  evidence 
of  the  assessment  upon  the  person, 
and  I  for  the  property  named  ;  as  well 
as  of  occupation  (Doe  r.  Seaton,  2 
A.  &  E.  171  ;  Doe  r.  Arkvrright,  id, 
182  »  ;  Doe  r.  Cartwright,  1  C.  A  P. 
218 ;  Johnson  r,  Thompson,  15  L.T.O.S. 
437;  RonkendoHTr.  Taylor,  4  Peters 
349). 

V^aluation  Lists  of  property  in  the 
metropolis  are  rendered  conclusive 
evidence  of  the  gross  or  rateable  value 
of  hereditaments  for  various  purposes 
by  32  &  33  Vict.  c.  67,  s.  46. 

The  Poor  Law  valuation  in  Ireland 
is  admissible,  but  not  conclusive,  evi- 
dence of  the  value  of  land, — being  "  a 
public  document   made  for  a  public 

f purpose  "^  (Welland  r.  Middleton,  11 
r.  £q.  603,  per  Sugden,  L.C. ;  Swift 
r.  M'Tiernan,  id,  602). 

Rate- Books  of  the  Poor  Law  Unions 
in  Ireland  are  primd  facie  evidence 
of  the  liability  of  the  person  rated 
(Castlebar  Guardians  v.  Lord  Lucan, 
1 3  Ir.  L. R.  44).  And  Poor-Rate  Books 
in  England  are  pritnd  facie  evidence 
of  the  making  and  publication  of  the 
rate  (Poor  Rate  Act,  1869,  s.  18; 
Beeson  r,  Derby,  Ryde  and  Konstams 
Rating  Appeals,  328,331) ;  and  of  the 
occupation  or  ownership  of  the 
persons  rated  at  any  given  time  (Smith 
v:  Andrews,  1891,  2  Gh.  678  ;  Blount 
r.  Layard,  id,  p.  681  n.,  per  Field,  J.) ; 
although  they  are  not  conclusive  (R. 
r.  Simmons,  95  L.T.  Jo.  61 ;  and  see 
also  28  L.  Jo.  164).  When,  however, 
on  objection,  the  committee  have 
fixed  the  gross  estimated  rental  of 
premises,  this  is  on  appeal  to  Q.S.  con- 
clusive against  them,  and  they  cannot 
show  it  was  too  low  (Horton  v,  Walsall 
Committee,  1 898, 2  Q.  B.  237). 

The  Reports  of  the  Searchers  at  the 
Custom  House   are  evidence  of  the 
cargoes  on  board,  being  official  docu- 
ments made  under  statutory  authority 
Johnson  r.  Ward,  6  Esp.  48). 

The  printed  Reports  of  the  Charity 
Commissioners  appointed  under  58 
Geo.  1 1  I.e.  91,  are  pritnd  facie  evidence 
of  the  documents  and  facts  stated 
thereon,  on  due  notice  being  given  to 
the  opposite  side  [Charitable  Trusts  Re- 
covery Act,  54  &  55  Vict.  c.  17,  s.  5  (1); 


InadmUfible. 


Land  Act  Assessment  Books  are  no 
evidence  of  seisin ;  nor  of  the  names  of 
the  occupiers,  where  proof  is  given 
that  it  was  usual  to  make  no  alteration 
in  the  name  sd  long  as  the  land  was  in 
the  same  family  (Doe  v,  Arkwright, 
2A.&E.  182  »/  5C.  AP.  575). 


A  report  by  the  master  of  a  foreign 
ship  as  to  its  burden,  &c.,  required  to 
be  filed  in  order  to  get  the  cargo  landed, 
held  inadmissible,  as  not  being  made 
by  a  public  officer  in  the  discharge  of 
a  public  duty,  but  by  a  private  indi- 
vidual for  his  own  benefit  (Huntley  r, 
Donovan,  15  Q.B.  96  ;  see  Sturla  r. 
Freccia,  inf. ^  per  Lord  Blackburn). 

The  confidential  report  of  a  com- 
mittee appointed  by  a  public  depart- 
ment of  a  foreign  State,  to  ai^certain 
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Admissible, 

and  unless  otherwise  directed,  a  two 
days'  notice  is  sufficient,  Rules  S.C. 
1892,  r.  4.] 

As  to  Engineers'  Reports  concern- 
ing scientific  facts  beyond  living 
memory,  see  pott,  351. 

As  to  Reports  and  Awards  by  various 
classes  of  Judicial  Officers,  which  are 
evidence  only  inter  parlcSj  but  not 
against  strangers,  nor  as  public  docu- 
ments, see  pott,  chap,  xxxvii. 

As  to  Certificates  of  Public  Analyst 
under  the  Food  and  Drugs  Act,  1875, 
see  post,  chap,  xxxii. 


iHadmissihie, 

the  fitness  of  a  candidate  for  a  public 
office,  in  which  his  age  and  other  de- 
tails of  his  personal  history  are  stated, 
is  not  receivable  as  evidence  of  those 
facts  ;  such  an  authority  not  being  a 
legal  one  for  a  public  purpose,  nor  the 
matter  inquired  into  one  of  a  pablic 
nature  (Sturla  r.  Freccia,  5  App.  Caf. 
623.  It  would  also  be  inadmissible 
as  a  declaration  by  deceased  penonH 
in  course  of  duty  or  upon  a  matter  of 
pedigree,  u2.). 

The  Report  of  a  Public  Analyst  aa  to 
the  ingredients  of  food,  but  not  made 
in  pursuance  of  any  statutory  dutj,  i* 
not  admissible  as  evidence  thereof 
(Shortt  r.  Robinson,  63  J.P.  295). 
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CHAPTEll  XXXII. 

OFFICIAL    CERTIFICATES. 

The  certificates  of  public  officers,  intrusted  by  law  with  authority 
for  the  purpose,  are  evidence  of  the  facts  authorised  to  be  certified, 
but  not  of  extraneous  matters.  And  where  it  is  part  of  the 
duty  of  an  official  to  supply  copies  of  any  record,  register,  or 
other  document,  such  copies  are  admissible  as  secondary  evidence 
of  the  originals  (Brown  v.  Thornton,  6  A.  &  E.  185 ;  post^  chap- 
xliii.) ;  unless,  however,  expressly  so  made  by  statute,  a  certified 
extract  from  such  documents,  or  a  certificate  of  its  effect  or 
result,  is  inadmissible  (Finlay  v.  Finlay,  31  L.J.  Mat.  149  ;  post, 
chap,  xliii.). 

[Tay.  ss.  1010-1059,  1784-1  784a  ;  Res.  N.P.  217  ;  Wigmore,  ss. 
1074-8:^]. 

Principle. — The  ground  upon  which  such  documents  are  admitted 
is  that  where  the  law  has  appointed  a  person  to  act  for  a  specific 
purpose,  it  will  trust  him  so  far  as  he  acts  under  its  authority  (B.N. 
P.  229 ;  Brown  v,  Thornton,  8up,\  and  see  Sturla  v,  Freccia,  6  App. 
Gas.  623).  Where  the  certificate  consists  merely  of  a  copy  of  another 
document,  e.g,  a  register,  its  admissibility  will  depend  on  that  of  the 
original  document. 

History. — In  ancient  times  trials  in  certain  cases  were  by  certifi- 
cate merely,  the  certificates  being  conclusive.  Lord  Coke  enumerates 
six  of  such  cases,  viz. : — (1)  That  of  the  King's  Marshal  of  the  Host 
that  a  man  was  serving  in  the  army  ;  (2)  That  of  the  Mayor  of  a 
town  in  France  that  a  person  was  in  his  custody  as  prisoner ;  (3)  That 
of  the  Ld.  Mayor  and  Aldermen,  by  the  Becorder,  as  to  the  customs 
of  London  {ante,  13  ;  Plummer  v.  Bentham,  1  Burr.  248  ;  a  custom 
once  certified  is  looked  upon  as  laid  and  cannot  be  certified  again, 
Blacquiere  v,  Hawkins,  1  Doug.  380 ;  Burin  v,  Nott,  12  Sim.  436) ; 

(4)  That  of  the  Sheriff  whether  a  man  was  a  citizen  or  foreigner  ; 

(5)  That  of  a  Judge  to  prove  records  (anUy  3) ;  (6)  That  of  the 
Ordinary,  or  Bishop,  to  prove  marriage,  bastardy,  excommunication, 
or  profession    (Ilderton  v,  Ilderton,  2  H.Bl.  155-60).      Later   on, 
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apparently  in  analogy  to  the  above,  the  use  in  certain  cases  of 
certificates  by  public  officers  came  to  be  allowed,  not  as  conclusive, 
but  as  evidence  merely,  though  now  by  way  of  exception  to  the 
hearsay  rule  [Gresley  on  Ev.,  2nd  ed.,  253-4  ;  Wigmore,  s.  1674]. 

At  Common  Law,  however,  a  certificate  of  a  mere  matter  of  fact  not 
coupled  with  matter  of  law,  remains  generally  speaking  inadmissible, 
though  given  by  a  person  in  an  official  position,  or  even,  it  is  said,  by 
the  Sovereign  under  the  sign-manual  (Omychund  v.  Barker,  WilleB, 
538, 549-50 ;  but  see  MigheU  v.  Sultan  of  Johore,  1894,  1  Q.B.  149). 
If,  therefore,  the  person  i^  bound  to  record  the  fact,  the  proper  evi- 
dence is  a  copy  of  the  record  duly  authenticated  ;  but  as  to  matters 
which  he  is  not  bound  to  record,  his  certificate,  being  extra-judicial,  is 
merely  the  unsworn  statement  of  a  private  person  and  will  be  rejected 
(Tay.  s.  1784).  Certain  exceptions,  however,  have  been  allowed  to  this 
rule,  partly  on  the  historical  analogy  mentioned  above,  and  partly  on 
grounds  of  convenience,  although  the  cases  are  neither  uniform  nor 
satisfactory. 

By  Statute,  also,  a  variety  of  matters  have  been  rendered  provable  by 
the  certificates  of  officials,  either  generaUy,  or  for  the  special  purposes 
of  certain  Acts;  the  certificates  being  sometimes  made  wnchiaive^  some- 
times sufficient  (which  appears  to  mean  conclusive  in  the  absence  of 
evidence  to  the  contrary:  Board  of  Trade  v,  Glenpark,  1904,  1  K.B. 
G82,  687  ;  cp.  Garbutt  v.  Durham  Committee,  1904,  2K.B.  514),  and 
sometimes  merelj  primd  facie,  evidence  of  the  matters  certified. 

EXAMPLES. 

Common  Law  CertifietUes. 
Admissible,  Inadmissible, 

The  King's  certificate  under  the 
aign-maniial,  authorising  the  release  of 
a  prisoner,  is  evidence  of  the  legality 
of  the  discharge  (R.  r.  Miller,  1  Lea. 
74  ;  R.  t?.  Gully,  id,  98  ;  ep.  MigheU  r. 
Sultan  of  Johore,  infra). 

The  licence  of  the  Pope  during  his 
supremacy  in  this  country  is  evidence 
of  an  impropriation  (Cope  r.  Bedford, 
Palm.  426) :  so,  the  Pope^s  Bull  is  evi- 
dence that  monastic  lands  were  tithe 
free  at  the  time  of  the  dissolution  of 
the  monasteries  (Lord  Clanricarde's 
case,  Palm.  37-8). 

A  certificate  or  letter  from,  or  on 
behalf  of,  a  Secretary  of  State  in  his 
official  capacity  is  equivalent  to  a 
certificate  or  letter  from  his  Majesty, 
and  is  conclusive  evidence  of  the 
matters  stated,  e,g,^  the:  independence 
of  a  foreign  Sovereign  [MigheU  r. 
Sultan  of  Johore,  1894. 1  Q.B.  149;  and 
under  the  Foreign  Jurisdiction  Act, 
1890,  8.  4,  the  certificate  of  one  of  his 
Majesty's  principal  Secretaries  of  Stato 
is  conclusive  as  to  the  extent  of 
British  jurisdiction  abroad]. 


The  King's  certificate,  under  tlie 
sign-manual,  of  a  mere  matter  of  fact, 
has  been  said  to  be  inadmissible 
(Omychund  r.  Barker, Willes,  550 ;  and 
see  the  discussion  in  Berkeley  Peerage 
case,  Times,  June  27,  1891,  in  which 
a  letter  or  certificate  of  the  Prince 
Regent,  written  when  the  Regency  Act 
was  in  force,  was  rejected  in  proof  of 
certain  facts  known  to  him,  and  re- 
lating to  the  pedigree  of  the  claimant. 
The  document  in  that  case,  however, 
appears  to  have  been  written  by  the 
Prince  in  his  private  capacity  and 
post  litem  motam). 
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Admisiible, 

The  certificate  of  the  Sec.  of  State  for 
India  is  eyidence  that  an  Indian 
official  is  entitled  to  administer  oaths, 
and  judicial  notice  will  be  taken  of  a 
signature  so  authenticated  (Ferguson 
r.  Benyon,  16  W.R.  71  ;  ante,  14). 

The  Heralds'  Funeral  Certificates 
are  evidence  of  the  matters  of  pedigree 
stated  therein  (Sturla  r,  Freccia,  6 
App.  Gas.  623,  645  ;  Hubback,  Ev.  of 
Succ.  565). 

A  passport  granted  by  an  English 
Secretary  of  State  is  eyidence  that  the 
person  described  therein  was  abroad 
at  a  giyen  date  (Whaley  r.  Carlisle,  17 
Ir.  C.L.B.792). 

The  certificate  of  the  Sec.  of  State 
for  War  as  to  a  Serjeant's  station  is 
similarly  admissible  (Lloyd  r.  Woodall, 
1  Wm.  Bl.  29,  80). 

An  ambassador's  certificate  has  in 
two  cases  been  admitted  to  prove 
foreign  law  {poxt,  359  ;  ted  qu.) 

A  bishop's  certificate  of  ordination 
is  evidence  of  holy  orders  (R.  r, 
Bathwick,  2  B.  fc  Ad.  639);  and  in 
cases  of  dower  his  certificate  of 
marriage  is  conclusiye  (Ilderton  r. 
Ilderton,  2  H.  Bl.  155-60) ;  as  is  his 
certificate  that  a  chapel  is  licensed  for 
marriage  (7  &  8  Vict.  c.  56,  s.  2). 


InadmiMiblc, 


A  minister's  certificate  of  a  mar- 
riage performed  by  him  was  admitted 
by  Parke,  B.,  at  nisi  prius,  on  the 
ground  that  it  was  part  of  the  trans- 
action^  though  the  register  itself  was 
rejected  [Stockbridge  v.  Quicke,  3 
C.  &  K.  305,  sed  qu.  The  ground 
stated  is  not  satisfactory,  and  the  case 


The  certificate  of  a  commissioner  of 
Excise  as  to  the  accuracy  of  the  Excise 
books,  is  inadmissible  (Dunbar  v.  Har- 
vie,  2  Bli.  361). 

An  officer's  certificate  is  not  (at 
common  law)  evidence  of  the  military 
service,  &c.,  of  a  subordinate  (Robin- 
son V.  Buccleuch,  31  Sol.  Jo.  329,  C.A. ; 
see,  however,  the  Army  Act,  1881,  s. 
163,  pogt,  342  ;  and  as  to  Army  Lists, 
ante,  325). 

The  certificate  of  the  rector  or  pro- 
fef?sors  of  a  University  is  not  evidence 
of  the  grant  of  a  diploma.  [Moises  r. 
Thornton,  1799,  8  T.R.  303.  In  this 
case,  to  prove  a  medical  degree,  the 
plaintiff  produced  a  diploma  under  the 
seal  of  a  University,  and  to  authenticate 
it  called  a  witness  who  had  no  pre- 
vious knowledge  of  the  University,  its 
constitution,  or  professors,  but  to  whom 
the  above  ofiicials  had  admitted  the 
diploma  and  its  signatures  to  be  theirs, 
and  aleo  signed  a  certificate  to  the 
same  efifect.  It  was  held  that  the 
diploma  was  not  evidence  either  as 
the  original  corporate  act,  or  as  a 
copy  thereof,  but  that  either  the 
original  books  containing  the  act 
should  have  been  produced  and  the 
seal  proved  to  be  the  proper  seal  by 
some  one  who  knew  it,  or  else  an 
examined  copy  of  the  entry  tendered.] 

The  certificate  of  the  Veterinary  Col- 
lege is  not  evidence  that  a  student  had 
attended  lectures  there  (Sewell  v.  Corp, 
1  C.  &  P.  392  ;  the  ground  of  rejection 
here  was  that  the  College  was  not  a 
public  body  known  to  the  law). 

A  minister's  certificate  of  a  mar- 
riage performed  by  him,  but  not  ten- 
dered merely  as  secondary  evidence 
of  the  register,  was  rejected  in 
Nokes  V,  Milward,  2  Add.  386 ;  and  see 
Farrell  v,  Maguire,  3  Ir.  L.R.  187,  cited 
arUe,  253  ;  and  Hubback,  Ev.  of  Succ. 
258. 
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AdmitnbU, 

was  doubted  in  Miller  r.  Wheatley,  28 
L.R.  Ir.  144, 158.  See  ante^  Declara- 
tions in  Course  of  Duty,  examples  (a), 
p.  268]. — A  certificate  of  a  Japanese 
marriage  given  by  the  secretary  of  the 
governor  before  whom  it  was  per- 
formed was  admitted  in  Brinkley  t. 
Att.-Gen.,  15  P.D.  76.  but  the  leave  of 
the  Court  had  been  obtained,  and  the 
Att.-Gen.  consented. — A  certificate 
may  of  course  be  admissible  if  ten- 
dered as  secondary  evidence  of  the 
register ;  and  it  would  be  receiv- 
able in  a  case  of  pedigree  if  proved  to 
have  been  acknowledged  by  a  de- 
ceased relation,  Hubback,  Ev.  of  Succ. 
258. 

Justices*  certificates  as  to  encroach- 
ments or  repairs  of  highways  used,  by 
long  established  practice,  to  be  admis- 
sible to  prove  the  facts  certified  (B.  t. 
Mawbey,  6  T.B.  634-8). 

The  certificate  of  a  judge  or  clerk 
of  a  foreign  Court  {Re  Lambert,  L.R. 
1  P.  &  D.  188 ;  Levitt  v,  Levitt,  2 
Hem.  &  M.  626) ;  or  of  a  foreign 
Notary  {Ewp.  Worsley,  2  H.  Bl.  275  ; 
Omealy  v.  Newell,  8  East,  364  ;  Cole 
V.  Sherard,  11  Ex.  382  ;  Abbott  r. 
Abbott,  29  L.  J.P.  &  M.  57  ;  JBxp, 
Magee,  15  Q.B.D.  332  ;  Brookes* 
Notary,  6th  ed.,  157-8 ;  as  to  where 
verification  is  required,  see  Sharpe  v. 
Jackson,  39  L.Jo.  400  ;  and  Stringer 
on  Oaths,  2nd  ed.,  40-47),  is  evidence 
that  a  foreign  official  is  similarly  en- 
titled. 

As  to  certificates  of  Foreign  Law, 
see  ante  337,  and  poit,  359. 

A  notarial  certificate  is  also  evi* 
denceof  the  protest  abroad  of  a  foreign 
bill  of  exchange  (Bayley  on  Bills.  490 ; 
Geralopulo  v,  Wieler,  10  C.B.  690) ;  or 
that  an  affidavit  has  been  duly  sworn 
before  him  abroad  {Re  Davis*  Trusts,  8 
Eq.  98  ;  Re  Lambert,  tup.  ;  and  see 
Annual  Practice,  notes  to  0. 38.  r.  6) ; 
or  that  a  power  of  attorney  has  been 
duly  executed  in  a  British  colony 
(Armstrong  r.  Stockham,  24  L.J.Ch. 
176  ;  Hay  ward  r.  Stephens.  36  L.  J.Ch. 
135). 

A  consular  certificate  has  been  re- 
ceived to  prove  that  a  certain  person 
held  the  office  of  notary  abroad 
(Haggitt  V.  Ineff,  24  L.  J.  Ch.  120 ;  and 
see  now  the  Commissioner  for  Oaths 
Acts,  1889  and  1891,  ante,  Judicial 
Notice,    15-16).     It  was  also  made 


Inadmiseible. 


A  notarial  certificate  has  been  re- 
jected as  evidence  of  the  presentment 
in  England  of  a  foreign  bill  (Chesmer 
r.  Noyes,  4  Camp.  129)  ;  or  of  the  due 
execution  of  a  deed  in  a  foreign 
country  {Exp.  Church,  1  D.  &  R.  824), 
or  British  colony  (Nye  t?.  Maedonald, 
L.R.  3  P.C.  331).  And  a  notarial  copy 
has  been  rejected  as  secondary  evidence 
of  a  foreign  will  {Re  Brown,  80  LT. 
360  ;  and  ep.jf^fChap,  xliii.). 


A  consular  certificate  is  not  evidence 
of  the  amount  realised  by  the  sale  of 
goods  at  a  foreign  port,  although  the 
consul  is  required  by  law  to  superin* 
tend  the  sale  (Waldron  v.  Coombe,  3 
Taunt.  162). 
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evidence  of  certain  facts  connected 

with    marriages    Bolemnised    before 

him    under    the    Foreign    Marriages 

Act,    1849,  s.  17  ;  but  see  now  ante^ 

319. 
As  to  a  certificate  of  the  personal  The  certificate    of    Lloyc^'s   agent 

seryice  of  a  writ  by  a  foreign  process-      abroad  is  not  receivable  to  prove  the 

server,  see    Ford  v.    Miescke,  W.N.       amount  of  damage  done  to  goods  at 

1885,  p.  198.  a  foreign  port,  even   against  a  sub- 

scriber (Drake  r.  Marry  at,  1  B.  &  C. 
473). 

Statutory  CertificattM. 

The  following  are  some  of  the 
principal  matters  provable  by  certifi- 
cate under  various  statutes  : 

Birih^  baptism,  marriagey  death  and 
burial. — As  to  these  certificates,  which 
are  merely  certified  copies  of  the 
registers,  see  anle,  chap.  xxxi. 

Previous  trial  and  conviction  or  ac- 
quiUal  of  indictable  offences  may  be 
proved  by  the  certificate  of  the  clerk, 
or  other  person  having  the  custody  of 
the  records,  or  his  deputy  ;  the  certi- 
ficate to  contain  "a  copy  of  the  indict- 
ment, trial,  conviction  and  judgment, 
or  acquittal,  as  the  case  may  be, 
omitting  the  formal  parts"  (14  &  16 
Vict.  c.  99,  8.  13  ;  as  to  the  Registers 
of  Convictions  under  the  Summary 
Juris.  Act,  1879  ;  post,  chap,  xliii.).  A 
previous  conviction  of  any  indictable 
offence  may,  for  the  purpose  of  dis- 
crediting a  witness^  he  proved  by  a 
certificate  containing  the  substance 
and  effect  only  of  the  indictment  and 
conviction,  and  signed  as  above  (28  k 
29 Vict. c.  18,8.  6;po«/,chap.  xli.);and 
a  previous  conviction  of  any  indictable 
offence  may  also  be  proved  for  any 
purpose,  in  a  similar  manner  to  that 
last  mentioned  ;  and  any  summary 
conviction  may  be  proved  by  a  copy  of 
such  conviction  purporting  to  be 
signed  by  the  justice,  or  the  ofiicer  of 
the  court,  or  the  clerk  or  other  ofiicer 
of  any  court  to  which  such  conviction 
has  been  returned  (34  &  35  Vict.  c.  1 12, 
s.  18;  Tay.s.1613). 

Proof  of  previous  trial  for  felony 
or  misdemeanour  may,  in  subsequent 
trials  for  perjury ^  or  subornation,  com- 
mitted therein,  be  given  by  a  certifi- 
cate containing  the  substance  and 
effect  only  (omitting  the  formal  part) 
of  the  previous  indictment  and  trial, 
purporting  to  be  signed  by  the  clerk 


340 


THE  LAW  OF  EVIDENCE. 


[BOOK  II. 


AdmUnble, 

of  the  court  or  other  officer  having  the 
custody  of  its  records,  or  by  the  deputy 
of  such  clerk  or  officer,  vrhich  shall  be 
sufficient  evidence  thereof  -without 
proof  of  the  signature  or  official 
character  of  the  person  appearing  to 
have  signed  the  same  (14  &  15  Vict  c. 
100,  s.  22  ;  pott,  chap,  zliii. ). 

Diamissatoj  Charges  at  Petty  Sessions 
may,  in  addition  to  other  modes,  be 
proved  as  follows : — By  a  copy,  certi- 
fied by  the  justices,  of  the  order  dis- 
missing any  charge  of  an  indictable 
offence  (42  &  43  Vict.  c.  49,  s.  27,  the 
dismissal  to  have  the  same  effect  as  an 
acquittal  on  a  trial  on  indictment) ;  or 
dismissing  any  charge  of  an  offence 
heard  summarily  out  of  sessions  (11 
A  12  Vict.  c.  43,  s.  14). 

The  dismissal  of  charges  of  assault 
may  be  proved  by  the  justices*  certifi- 
cate stating  the  fact  of  such  dismissal 
(24  &  25  Vict.  c.  100,  ss.  42, 43) ;  which 
operates  to  release  the  defendant  (but 
not  joint  tort-feasors  with  him.  Dyer 
r.  Munday,  1895.  1  Q.B.  742)  from  all 
proceedings  civil  or  criminal^  for  the 
same  cause  (s.  45  ;  as  to  similar  relief 
in  other  cases  of  dismissal  or  summary 
conviction,  see  post^  chap,  xxxvi). — 
Such  certificate  must  be  made  on  the 
merits  and  in  presence  of  both  parties 
(Reed  r.  Nutt,  24  Q.B.D.  669)  ;  it 
should  specify  the  grounds  of  dis- 
missal ;  it  should  be  given  within  a 
reasonable  time  after  the  hearing,  if 
not  before  the  justices  separate  ;  and 
to  operate  as  a  bar,  must  be  specially 
pleaded  [Tay.  ss.  1615-1620  ;  1710  ; 
Ros.  N.P.  903  ;  cp.  Great  Southern  Ry. 
V.  Darby,  27  Ir.  L.T.R.  45  ;  Donnelly 
v.  Ingram,  31  id.  139]. 

AdtiUeration  of  Food, — Under  the 
Sale  of  Food  and  Drugs  Act  1875,  s. 
21,  the  analyst's  certificate  is  suffi- 
cient evidence  against  the  defendant 
of  the  result  of  the  analysis,  unless  he 
requires  the  analyst  to  be  called  as  a 
witness,  or  gives  rebutting  proof 
(Hewitt  n  Taylor,  1896,  1  Q.B.  287). 
So  under  the  Act  of  1899,  s.  22,  its 
production  by  the  defendant  is  simi- 
larly sufficient ;  and  cp.  the  Fertilizers' 
and  Feeding-Stuffs  Acts,  1891,  p.  5 ; 
1906,  s.  3. 

A  certificate  stating  that  the  sample 
of  milk  analysed  contained  "6  per 
cent,  of  added  water,  which  opinion  is 
based  on  the  fact  that  the  sample  con- 


Tnadmissible, 


Adultcfalion  of  Food. — A  certificate 
obtained  in  proceedings  against  a  re- 
tail dealer  is  not  admissible  on  a  sub- 
sequent charge  against  the  wholesale 
vendor  (Tyler  i;.Kingham,  1900, 3  Q.B. 
413) ;  nor  even  on  a  second  charge 
against  the  same  defendant  (Fulham 
Council  V,  Farmers*  Co.,  39  L.Jo.  195). 


A  certificate  stating  that  the  sample 
of  milk  analysed  contained  ^'5  per 
cent,  of  added  water  to  the  prejudice 
of  the  purchaser,*'  is  inoperative  since. 
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tains  7*97  per  cent,  solids  not  fat, 
whereas  genuine  milk  contains  8*5  per 
cent,  solids  not  fat/*  is  admissible^  for 
though  not  stating  the  constituent 
parts  of  the  sample,  yet  it  showed  the 
grounds  on  which  the  opinion  was 
based  and  on  which  the  court  could 
act  (Bridge  r.  Howard,  1897, 1  Q.B.  80  ; 
Quinlanr.  Evison,  Times,  January  30, 
1897).  Where  in  a  case,  not  of 
adulteration,  but  of  abstraction  of  fat 
from  food,  the  analyst  added  in  his 
certificate,  under  head  of  '^Observa- 
tions," that  **  the  abstraction  of  fat 
was  a  fraud  and  might  be  injurious  to 
health," — ^held,  though  ''observations" 
should  only  be  made  in  cases  of 
adulteration,  yet  that  as  they  were 
mere  expressions  of  opinion  on  which 
the  magistrate  had  not  acted,  they 
did  not  invalidate  the  certificate 
(Bakewell  v.  Davis.  1894,  1  Q.B.  296; 
and  see  Hindley  r.  Haas,  88  L.T.  465  ; 
Bayleyr.  Cook,92L.T.  170  ;  and  Hull 
r.  Horsnell,  id.  81 ;  Aliter,  if  they  had 
been  statements  of  fact,  since  the 
latter  being  evidence  of  their  truth 
under  the  statute,  might  tend  to  con- 
vict the  defendant). 

IncorponUion  of  JoirU  Stock  Com- 
panies.— The  Registrar's  certificate  is 
conr/u^'oe  evidence  that  all  requisitions 
in  respect  of  registration,  or  matters 
precedent  or  incidental  thereto,  have 
been  complied  with  [Companies  Act, 
1900,  s.  1  (repealing  C.A.  1863,  ss.  18, 
192,under  which  the  certificate  was  held 
not  in  all  cases  conclusive) ;  Ladies' 
Dress  Assn.  r.  Pulbrook,  1900,  2  Q.B. 
376;  Re  Walker,  88  L.T.  792].  It  has 
also  been  said  to  be  exclusire^  i.^.,  the 
only  evidence  of  incorporation  receiv- 
able QRs  Dudley  Tramways,  42  W.R. 
126;  A^  qu.  and  this  fact  may  also  be 
inferred  from  trading,  &c.,  ante,  92). 

I*ronrietor9hip  of  Shares, — A  cer- 
tificate under  the  common  seal  of  the 
company  is  primd  facie  evidence  of 
the  title  of  a  member  to  the  shares 
specified  (Companies  Clauses  Consoli- 
dation Act,  1845,  8.  1 2 ;  Companies 
Act,  1862,  B.  31) ;  and  will  prevail 
over  the  transfer,  or  an  entry  in  the 
register  (Hender8oni7.Coul8on,6  T.L.B. 
28).  As  to  estoppel  by  the  certificate, 
see  post,  chap,  xlvii.  ;  and  as  to  Com- 
pany Books  generally,  oo«f,  chap,  xxxiii. 

Patents,  Designs^and  Trade  Marks. — 
A  certificate  purporting  to  be  given  by 


Inadmissible. 

as  the  amount  of  water  inherent  in 
milk  varies,  apart  from  adulteration, 
it  gave  no  grounds  for  the  opinion  on 
which  the  court  could  act  (Fortune  r. 
Hanson,  1896,  1  Q.B.  202.  Semble, 
the  certificate  should  have  set  out  the 
constituent  parts  of  the  sample,  in- 
cluding the  total  percentage  of  water 
therein). 

So  a  certificate  that  "I  estimate  the 
excess  of  water  as  13  per  cent,  above 
what  is  allowed  by  statute,"  is  inad- 
missible as  stating  matter  both  of  law 
and  fact  (Newby  v.  Sims,  1894,  1  Q.B. 
478  ;  Hudson  v.  Bridge,  88  L.T.  650) ; 
or  one  stating  merely  that  a  sample  of 
beer  contained  "arsenic/*  or  a  "serious 
quantity  of  arsenic  "  (Lee  v.  Bent,  45 
Sol.  Jo.  505) ;  or  one  which  omits  to 
insert  the  weight  of  a  sample  when 
the  validity  of  the  analysis  depends 
thereon  (Sneath  v.  Taylor,  1901,  2  K.B. 
376  ;  Hudson  v.  Bridge,  sup. ). 

[As  to  the  sufiiciency  of  the  certifi- 
cate, see  further  Goulder  v.  Rook,  1901, 
2  K.B.  290 ;  Bayley t;.Cook,92  L.T.  170; 
and  generally  see  67  J.  P.  363,  374.] 
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the  Comptroller-General  of  Patents, 
&c.,  "  as  to  any  entry,  matter,  or  thing 
which  he  is  authorised  by  that  Act,  or 
by  any  general  rules  made  thereunder, 
to  make  or  do,  shall  be  prima  facie 
evidence  of  the  entry  having  been 
made,  and  of  the  contents  thereof, 
and  of  the  matter  or  thing  having 
been  done  or  left  undone"  (The 
Patents,  &c.,  Act,  1883,  s.  96  ;  so,  now, 
the  Registrar's  Certificate  under  the 
Trade  Marks  Act,  1905,8.61 ;  aiUe,S2l). 

Registration  and  Enrolmeni  of  Deeds 
and  WillSt  in  Yorkshire,MiddIe8ex  and 
Ireland.  As  to  such  certificates,  see 
anie,  322,  and  post,  chap.  xlii. ;  and 
certificates  of  searches  are  also  admis- 
sible under  the  Acts  there  mentioned. 
As  to  the  effect  of  registration,  see 
further,  anUy  322 ;  also  Ros.  N.P.  145, 
213;  and  Tay.  ss.  1645-1648. 

BegistrcUion  of  Deeds  of  Arrangememl^ 
Bargains  and  Sale,  Conveyances  in 
Mortmain,  ^c.  As  to  the  eff'ect  of 
certificates  of  the  registration  of  these 
see  post,  chap,  xliii. 

Registration  of  British  Ships. — The 
Registrar's  certificate  is  primd  facie 
evidence  of  the  matters  contained  or 
endorsed  (Merchant  Shipping  Act, 
1894,  ss.  64,  695). 

Title  to  Land. — Under  the  Land 
Transfer  Act,  1875,  e.  80,  certificates  of 
title  or  charge  (or  ofiice  copies  thereof), 
are  primd  facie  evidence  of  the  matters 
contained.  See  Land  Transfer  Rules, 
1903,  RR.258-68. 

Rules  of  Building  Society. — The  cer- 
tificate of  the  Registrar  is  conclusive 
evidence  of  the  validity  of  the  rules  of 
any  Building  Society,  t.c.,  that  all 
necessary  steps  were  taken  to  render 
them  binding  on  the  society  and  its 
members  [Bldg.  Soc.  Act,  1874,  s.  20 
(3)  ;  Rosenberg  r.  Northumberland 
Soc,.22Q.B.D.373]. 

QualifUaiion  of  Apothecaries. — A 
certificate,  purporting  to  be  given 
under  the  common  seal  of  the  Apothe- 
caries* Co.  is  evidence  of  qualification, 
the  seal  being  judicially  noticed  (14 
&  15  Vict.  c.  99,  s.  18  ;  ante,  15). 

Serwccof Military  and  Natal  Officers. 
—By  the  Army  Act,  1881,  s.  163,  sub-s. 
(1)  (3),  any  letter,  return,  or  other 
document,  purporting  to  be  signed  by, 
or  on  behalf  of,  a  Secretary  of  State, 
or  the  Commissioners,  of  Admiralty,  or 
the  commanding-ofiicer  of  any  portion 


Inadmissible. 


Registration  of  Bills  of  Safe.— The 
certificate  of  registration  is  nu  evidence 
that  a  proper  affidavit  has  been  filed 
(ante,  102-3  ;  post,  chap,  xliii.). 
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of  his  Majesty's  forces,  or  of  any  of  his 
Majesty's  ships  ; — is  evidence  of  ser- 
Yiee  in,  or  discharge  from,  such  forces 
or  ships  respectively.  As  to  Army 
Re^'sters  and  lasts,  see  anie^  323, 
325. 

Age  and  fitness  of  Children  under  the 
Factory  Aef,  1878.— Under  s.  92,  a 
certificate  of  the  surgeon  of  the  district 
that  he  has  personally  examined  the 
child  or  young  person  in  question  and 
believes  hinoi  to  be  of  the  age  stated, 
is  admissible  as  evidence  of  such  age  ; 
and  his  certificates,  under  ss.  27-30, 
are  probably  also  evidence  of  age  and 
fitness  for  employment  (Tay.  s.  1645). 

[For  a  fuller  list  of  Statutory  Cer- 
tificates, see  Tav.  ss.  1611-1659]. 


(     344     ) 


CHAPTER   XXXIII. 
CORPORATION,  COMPANY  AND  BANKERS'  BOOKS. 

Entries  in  the  public  books  of  a  corporation,  made  by  the  proper 
officer,  are  at  co77imon  law  evidence,  even  against  strangers,  of 
the  pablic  acts  of  the  corporation,  and  by  statute  are  often  made 
evidence  of  private  matters  as  well. 
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[Tay.  88.  1781-1783  ;  Ros.  N.P.  125,  210 ;  Grant  on  Corporations, 
7-319 ;  Hubback,  Ev.  of  Succ.  536-537  ;  Whart.  ss.  661-663.] 


At  Common  Law. — The  books  must  have  been  publicly  kept  as 
the  corporation  books  (Shrewsbury  v.  Hart,  1  C.  &P.  113);  and  the 
entries  made  by  the  usual  officer  or  his  substitute  (R.  v.  Mothersell, 
Stra.  93  ;  and  see  Baker  v.  Cave,  1  H.  &  N.  674).  Unsigned  entries 
will  be  rejected  (Fox  v.  Bearblock,  17  Ch.  D.  429) ;  unless  there  has 
been  a  usage  not  to  sign  them  (Lauderdale  Peerage  case,  10  App. 
Cas.  692,  700).  So,  where  an  entry  required  a  stamp,  an  unstamped 
entry  was  rejected  in  favour  of  a  loose  paper,  properly  stamped,  from 
which  the  entry  had  been  transcribed,  and  which  was  held  to  be  the 
only  original  and  efifectual  act  of  the  corporation  (R.  v.  Head,  Feake 
Ev.,  5th  ed.,  84  n.).  Erasures  will  generally  be  presumed  to  have 
been  made  before  the  entries  were  signed  (Steevens'  Hospital  v,  Dyas, 
15  Ir.  Ch.  R.  405). 

Entries  in  the  public  books  of  a  corporation  as  to  private  maUers^ 
and  entries  in  its  private  booksy  are  only  receivable  as  admissions 
against  the  corporation  (Brett  v,  Beales,  M.  &  M.  p.  429 ;  Hill  r. 
Manchester  Waterworks,  5  B.  &  Ad.  866),  or  members  who  have 
acquiesced  in  them  (Hill  v.  Manchester  Waterworks,  sup.;  Waterford 
V.  Price,  7  Ir.  L.R.  310  ;  lie  Llanharry  Co.,  10  Jur.  N.S.  790,  812; 
Hallmark's  case,  9  Ch.  D.  329 ;  Lindley's  Company  Law,  6th  ed., 
432-3 ;  ante,  128, 237)  ;  but  are  not  admissible  in  its  aum/avotir  {id,; 
R.  V.  Debenham,  2  B.  &  Ad.  145 ;  Marriage  v,  Lawrence,  3  B.  &.  Aid. 
142  ;  A.-G.  V.  Warwick,  4  Russ.  222).  Private  entries  have,  however, 
been  received  on  questions  of  ancient  possession,  not  as  evidence  of 
the  facts  stated,  but  to  show  acts  of  ownership,  or  to  explain  local 
terms  (Malcolmson  r.  O'Dea,  10  H.L.C.  593  ;  ante,  96,  112). 
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Admi^Jtible. 


IntuLmUxible. 


Entries  relating  to  the  following 
matters  have  been  received  as  being 
of  a  public  nature  : 

The  election,  swearing  in,  disfran- 
chiiiement,  or  restoration  of  a  cor- 
porator (Symmers  r.Regem,  Cowp.  489 ; 
Brown  r.  Corp.  of  London,  11  Mod. 
225) ;  the  customs  of  a  corporation 
(Bruin  r.  Knott,  12  Sim,  436) ;  and  its 
bylaws  (Holdsworth  v.  Mayor  of  Dart- 
DDOUth,  cited  Ros.  N.P.,  17th  ed.,  219). 
— So,  on  a  question  of  pedigree,  entries 
in  the  books  of  a  corporation  have 
been  received  to  prove  that  a  member 
was  received  by  a  certain  description 
(Collins  r.  Maule,  8  C.  &  P.  502) ;  or  was 
ordained  and  despatched  as  a  mission- 
ary abroad  (Lauderdale  Peerage,  10 
App.  Cas.  692). 

See  further  as  to  University  and 
College  books,  ante^  326. 


Entries  relating  to  the  following 
matters  have  been  rejected  as  being 
of  a  private  nature  : 

Proceedings  against  certain  persons 
for  refusing  to  pay  toll  (Brett r.  Beales, 
M.  &M.  419  ;  London  r.  Lynn,  1  H.  Bl. 
214  n. ;  Marniage  v,  Lawrence,  3  B.  & 
Aid.  142) ;  a  right  to  the  ownership  of 
a  house  (Corp.  of  Waterford  r.  Price, 
»up,) ;  or  to  the  appointment  of  a 
curate  (A.-6.  r.  Warwick,  4  Russ.  222). 
So,  to  prove  fraud  or  irregularity  in 
the  execution  of  a  bond  by  a  corpora- 
tion, their  books  have  been  rejeoced  as 
evidence  for  them,  against  a  member 
of  the  corporation  (Hillr.  Manchester 
Waterworks  Co.,  sup.  ;  Holdsworth  r. 
Mayor  of  Dartmouth,  sup.). 


By  Statute. — The  books  of  corporations  and  public  companies  are 
frequently  rendered  admissible  by  statute  in  proof  of  tbeir  contents 
both  as  to  public  and  private  matters.  Thus  the  minute  books 
authorised  to  be  kept  under  the  Municipal  Corporations  Act,  1882 
(incorporated  with  the  Local  Government  Act,  1888),  s.  22,  sub.-s. 
5,  are  receivable  in  evidence  without  further  proof ;  and  similar  pro- 
visions exist  as  to  the  minute-hooks  of  School  Boards  (Elementary 
Education  Act,  1870,  s.  38,  sub.-s.  4) ;  and  those  kept  under  the 
Public  Health  Act,  1875. 

The  registers  of  companies,  subject  to  the  Companies  Clauses  Con- 
soUdation  Act,  1845,  required  by  s.  9  to  be  sealed  with  the  company's 
seal,  and  to  contain  the  names  and  addresses  of  the  shareholders,  the 
shares  (distinguishing  each  by  its  number)  held  by  them,  and  the 
amounts  paid  thereon,  are,  in  actions  for  calls  by  the  company,  made 
by  8.  28  primd  facie  evidence  of  the  defendant  being  a  shareholder 
and  of  the  number  and  amount  of  his  shares  (see  Portal  v.  Emmens, 
1  C.P.D.  201,  212-213,  per  Lindley,  J.)  ;  and  by  s.  98  the  minute- 
hooks  which  are  required  to  contain  notes,  minutes,  or  copies  of  the 
directors'  appointments,  contracts,  orders,  and  proceedings  of  meetings, 
are,  if  signed  by  the  chairman  of  such  meetings,  receivable  in  all 
courts  as  primd  facie  evidence  of  the  matters  entered  therein,  of 
meetings  having  been  duly  convened  and  held,  of  the  persons  making 
or  entering  the  orders,  &c.,  being  shareholders,  directors,  or  mem- 
hers  of  the  committee,  and  of  the  signature  of  the  chairman  and  the 
fact  that  he  is  such. 

So,  by  the  Companies  Act,  1862,  the  Register  of  members  required 
hy  s.  25  to  contain  the  names,  addresses,  and  occupations  (if  any)  of 
the  members :  the  shares  (distinguishing  each  by  its  number)  held  by 
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them  ;  the  amounts  paid,  or  agreed  to  be  considered  as  paid,  thereon ; 
and  the  dates  of  entry  and  cessation  of  membership,  axe  primd  facie 
evidence  of  the  matters  directed  or  authorised  by  the  Act  to  be  in- 
serted therein  (s.  87).     By  s.  67  of  the  same  Act,  the  MiniUe-Books 
required  to  contain   minutes  of  all  resolutions  and  proceedings  of 
general  meetings  of  the  company  and  of  its  directors  or  managers, 
are,  if  purporting  to  be  signed  by  the  chairman  of  that  or  of  the  next 
meeting,  receivable  in  all  legal  proceedings  as  ^>rt9n(iyaci6  evidence 
of  such  resolutions  and  proceedings,  and  of  the  meetings  being  duly 
held  and  convened  and  the  resolutions  duly  passed,  and  of  the  vali- 
dity of  all  appointments  and  acts  of  directors,  managers,  or  liquidators, 
notwithstanding  any  defect  afterwards  discovered  in  the  appoint- 
ments or  qualifications  (York  Tramways  Co.  v.  Willows,  8  Q.B.D. 
685  ;  Re  Leicester  Co.,  29  L.Jo.  384  ;  Lindley,  Comp.,  6th,  ed.  432-3). 
And  a  certified  copy  of  a  special  resolution  to  wind  up  voluntarily, 
which  resolution  was  duly  registered,  is  admissible  as  evidence  of 
liquidation   without  production  of  the  minute-book  signed  by  the 
chairman  under  this  section ;  and  the  omission  of  the  word  "  volun- 
tary *'  from  the  resolution  is  immaterial  (Boaler  t;.  Southern  Discount 
Co.,  58  J. P.  164).     So,  by  s.  151,  the  Dedanration  of  i^  Chairman 
of  a  general  meeting  is,  in  the  absence  of  fraud   (Arnot  v.  United 
African  Co.,  1901,  1  Ch.  518)  or  invalidity  on  its  face  (^e  Caratal 
Mines,  1902,  2  Ch.  498 ;  Allison  v,  Johnson,  46  Sol.  Jo.  686)  is  con- 
clusive that  such  resolutions  have  been  duly  carried.      And  the 
chairman  having  primd  facie  authority  to   decide  all   incidental 
questions  which  arise  at  such  meeting  and  necessarily  require  deci- 
sion at  the  time,  the  entry  by  him  in  the  minute-book  of  the  result 
of  a  poll,  or  of  his  decision  of  all  such  questions,  is  primd  facie  evi- 
dence of  such  result  and  of  the  correctness  of  such  decisions.     [He 
Indian  Zoedone  Co.,  26  Ch.  D.  70.     Minute-books  under  the  repealed 
Act  of  1856,  s.  40  of  which  is  in  similar  terms  to  s.  67,  «up.,  have 
been  held  evidence  between  shareholders,  but  not  to  prove  a  party  a 
shareholder,  Fox's  case,  3  De  G.  J.  &  S.  465 ;  and  see  Maguire's  case, 
3  De  G.&S.  31  ;  and  Clarke  v.  Impetial  Gas  Co.,  4  B.4&  Ad.  815; 
but  see  also  Re  Barangah  Co.,  Amot's  case,  32  Ch.  D.  702.]     By  s.  154, 
**  where  any  company  is  being  wound  up,  all  books,  accounts,  and 
documents  of  the  company(«.^.,an  allotment  book,/?6  Great  Northern 
Salt  Works,  exp.  Kennedy,  44  Ch.  D.  472,  though  no  record  appears 
of  any  board  or  committee  having  been  held  at  that  date,  id.\  and  of 
the  liquidators,  shall,  as  between  the  contributories  of  the  company 
(or  an  alleged  contributory.  Re  Barangah  Co.,  Amot's  case ;  but  as  to 
strangers,  see  Re  Pyle  Works,  1891,  1  Ch.  173,  184),  he  primA  facie 
evidence  of  the  truth  of  all  matters  purporting  to  be  therein  re- 
corded.'' Minute-books  of  meetings  of  creditors  under  the  Bankruptcy 
Act,  1883,  s.  133,  are  similarly  receivable  (ante,  321-2).  As  to  the  ad- 
missibility of  certificates  of  incorporation,  or  of  the  proprietorship  of 
shares,  see  ante,  341. 

Informalities  and  Errors, — Where  the  Act  requires  a  register  to 
be   sealed,   an   unsealed   register  is  inadmissible  (Birkenhead  Co. 
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V.  Brownrigg,  4  Ex.  426 ;  Cheltenham  Co.  v.  Price,  9  C.  &  F.  55  ; 
Wolverhampton  Co.  v,  Hawkesford,  11  C.B.N.S.  456) ;  but  otherwise 
clauses  as  to  the  mode  of  signing  minutes,  keeping  registers,  and 
making  official  returns,  are  considered  as  directory  only ;  it  being 
sufScient  if  the  provisions  of  the  particular  Act  are  substan- 
tially complied  with  (Bain  v,  Whitehaven  By.,  3  H.L.C.  1 ;  East 
Gloucestershire  By.  v.  Bartholomew,  L.B.  3  Ex.  15  ;  Lindley's  Com- 
pany Law,  6th  ed.,  143-8).  Thus,  company  books  have  been  re- 
ceived notwithstanding  the  omission  of  a  shareholder's  addi*ess,  or  of 
the  amount  paid,  or  of  the  distinctive  numbers  of  his  shares ;  and  an 
official  return  will  be  admissible  although  its  heading  may  be  inac- 
curate, or  although  it  does  not  purport  to  be  signed  by  the  proper 
officer,  or  is  signed  at  a  wrong  time  (Lindley,  74-84,  and  cases  cited). 

A  share  ledger  has  been  received  as  a  register  (Weikersheim's 
case,  L.B.  8  Ch.  831);  as  also  a  series  of  volumes,  the  last  only  of 
which,  containing  a  recapitulation  of  the  others^  was  sealed  in  ac- 
cordance with  the  Act  (Inglis  v,  G.N.By.,  1  Macq.  112).  On  the 
other  hand,  a  rough  memorandum- book  or  paper  containing  the 
names  of,  and  shares  held  by,  a  portion  of  the  shareholders,  although 
sealed,  has  been  rejected  as  a  register  (Wolverhampton  Co.  v, 
Hawkesford,  «up. ;  see  Lindley,  76, 144-5);  and  so  also  a  series  of 
allotment  sheets  not  intended  as  a  register  but  only  as  materials 
from  which  one  might  be  prepared  {Re  Printing  Co.,  exp,  Cammell, 
1894,  2  Ch.  392,  398.  Aliter,  perhaps  if  the  sheets  had  been  treated 
by  the  Company  as  a  register  until  a  formal  one  existedf  per  Kay, 
L.J.). 

Corrections, — A  company  may  correct  errors  in  its  own  register, 
at  least  such  as  the  Court  would  authorise  or  compel  the  correction 
of  (Hartley's  case,  L.B.  10  Ch.  157  ;  He  Etna  Co.,  Ir.  B.  7  Eq.  264) ; 
or  it  may  be  allowed  or  compelled  to  do  so,  either  under  statutory 
provisions  to  that  effect  (as  in  the  Companies  Act,  1862,  8S.  35,  98) ; 
or  by  mandamus  [Lindley,  79;  165-172;  1045J. 

Bankers*  Books. — Copies  of  entries  in  bankers' books — i.e.,  ledgers, 
day-books,  cash-books,  account-books,  and  all  others  kept  in  the 
ordinary  business  of  the  bank  (whether  for  daily  use  or  only  occa- 
sional reference.  Asylum  v.  Handysides,  22  T.L.B.  578) — ai*e  receiv- 
able in  all  legal  proceedings  (for  or  against  any  one,  Harding  v, 
Williams,  14  Ch.  D.  197),  as  primd  facie  evidence  of  the  entries,  or 
of  the  matters,  transactions,  and  accounts  therein  recorded,  upon 
proof  that  (1)  the  book  was,  at  the  time  of  the  entry,  one  of  the 
ordinary  books  of  the  bank ;  (2)  that  it  is  in  the  custody  or  liontrol 
of  the  bank  (or  of  the  successor  of  the  bank  which  made  the  entry. 
Asylum  v.  Handysides,  sup.)  ;  and  (3)  that  the  entry  was  made  in  the 
ordinary  course  of  business  [Bankers'  Books  Evidence  Act,  1879,  ss. 
3  and  4.  Prior  to  this  Act  entries  in  bankers'  books  could  only  be 
proved  by  calling  the  clerks  who  made  them  (Cooper  v.  Marsden,  1 
Esp.  1 ;  in  Furness  v.  Cope,  5  Bing.  114,  however.  Best,  C.J.,  allowed 
a  clerk  to  prove  that  a  certain  party  had  no  balance  at  the  bank  by 
production  of  a  ledger  kept  by  another  clerk,  remarking  that  this 
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was  sufficient  to  prove  the  negative,  though  it  might  not  have  been 
to  prove  the  affirmative)  ]. 

Such  proof  may  be  given  by  a  partner  or  officer  of  the  bank,  and 
either  orally  or  by  affidavit  (s.  4).  But  the  copy  must  be  an  examined 
copy,  proved  orally  or  on  affidavit  by  some  person  who  has  examined 
it  with  the  original  entry  (s.  5). 

Production  of  Origirml  Books. — ^No  banker  or  officer  of  a  bank  is, 
in  any  legal  proceedings  to  which  the  bank  is  not  a  party,  compel- 
lable to  produce  the  bank  books,  or  to  appear  as  a  witness  to  prove 
their  contents,  unless  by  order  of  a  judge  for  special  cause  (s.  6). 

Inspection. — Under  s.  7,  a  Court  or  judge  may,  on  the  application 
of  any  party  to  a  legal  proceeding,  empower  him  to  inspect  and  take 
copies  of  entries  in  the  accounts  either  of  parties  (see  Lister  t?.  Yarley, 
89  L.T.Jo.  232)  or  strangers  (provided  such  entries  would  have  been 
admissible  in  evidence  prior  to  the  Act,  Howard  v,  Beall,  23  Q.B.D. 
1 ;  South  Staffordshire  Co.  v.  Ebsmith,  1895,  2  Q.B.  669  ;  M'Gorman 
V.  Kierans,  85  Ir.  L.T.R.  84  ;  but  see  Pollock  v.  Garle,  1898,  1  Ch. 
1,  in  which  the  C.A.  refused  to  make  such  an  order  in  the  case  of 
third  persons  who  were  neither  actual  nor  constructive  parties  to  the 
case,  6.^.,  as  to  the  bank  balance  of  a  company,  in  an  action  against 
one  of  its  directors  for  inducing  a  purchase  of  its  shares  by  alleged 
misrepresentation  as  to  such  balance)  ;  and  even  in  the  case  of  Banks 
in  Scotland  and  Ireland  (Kissam  t?.  Link,  1896,  1  Q.B.  574),  for  th^ 
purpose  of  the  proceedings  (s.  7  ;  see  Pamell  v.  Wood,  1892,  P.  137  ; 
Fitzpatrick.  v.  McDonald,  30  L.R.I.  249  ;  Perry  v.  Phosphor  Co.,  71 
L.T.  854) ;  but  not  for  ulterior  purposes,  e.^.,  to  support  a  libel  sta- 
ting that  the  plaintiff  was  a  man  of  no  means  (£mmott  v.  Star 
Newspaper  Co.,  62  L.J.Q.B.  77).  Such  order  must,  unless  otherwise 
directed,  be  served  upon  the  bank  three  clear  days  (exclusive  of 
Sundays  and  bank  holidays)  before  it  is  to  be  obeyed  (s.  7).  The 
Court  may  make  the  order  ex  parte,  but  the  power  should  be  exercised 
with  care ;  it  may  also  be  made  without  any  affidavit  in  support 
of  the  application — 6.^.,  where  the  materiality  of  the  entries  appears 
by  the  pleadings,  but  the  inspection  should  be  limited  to  the  period 
covered  by  the  matters  in  dispute  (Arnott  v,  Hayes,  36  Ch.  D.  731). 

Mea/ning  of^^Bamh.  " — The  word  "Bank"  is  (by  s.  9)  restricted 
to  (1)  banks  which  have  made  a  return  to  the  Commissioners  of 
Inland  Revenue  (such  return  may  be  proved  by  a  copy  verified  by 
the  affidavit  of  a  partner  or  officer,  or  by  producing  a  newspaper 
purporting  to  contain  such  copy  published  by  the  Commissioners) ; 
(2)  Savings  Banks  certified  under  the  Acts  relating  thereto  (such 
certificates  may  be  proved  by  an  office  or  examined  copy  of  the 
certificate) ;  and  (3)  Post  Office  Savings  Banks  (proved  to  be  such 
by  the  certificate  of  the  Postmaster-General  or  one  of  his  secretaries). 
But  by  45  <k  46  Yict.  c.  72,  s.  11,  sub-s.  2,  the  word  is  extended  to 
include  any  banking  company  to  which  the  Companies  Acts  of  1862 
to  1880  apply,  and  which  the  Registrar  of  Joint  Stock  Companies 
shall  have  certified  to  have  furnished  to  him  the  list  and  summary 
with  the  addition  specified  by  the  Act ;  and  where  the  bank  is  a 
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company  so  i-egistered,  such  certificate  must  be  produced  before  the 
evidence  can  be  used. 

As  to  the  practice  under  this  Act  see,  generally,  Ann.  Pr.,  notes 
to  O.  37,  r.  7. 

Banker  and  Customer,  FaaS'Books. — In  actions  between  the  bank 
and  a  customer,  production  of  the  original  books  may  be  compelled 
without  a  special  order  under  the  above  Act  (s.  6) ;  and  the  Pass- 
Book  operates  as  an  admission  against  either  (Gaden  v.  Newfound- 
land Bank,  1899,  A.C.  281,  286).  Thus  the  Pass-Book  is  primd 
fade  evidence  against  the  banker  of  the  state  of  the  customer's 
account,  though  he  is  not  estopped  from  correcting  mistakes  therein 
(Gh&den  v.  Newfoundland  Bank,  sup, ;  Gordon t?.  Bank  of  Syria,  Times, 
Dec.  7, 1896),  unless  the  customer  has  been  induced  thereby  to  alter 
his  position  (Brighton  Empire  t^.  Lond.  Cy.  Bank,  Times  Mar.  24, 
1904  ;  Skyring  v.  Greenwood^  4  B.  &  C.  281) ;  and  the  Pass-Book  is 
also  evidence,  though  not  conclusive,  against  the  customer 
(Williamson  v,  Williamson,  L.R.  7-  Eq.  542  ;  Chatterton  v.  Lond.  k, 
Cy.  Bank,  89  L.Jo.  168).  But  the  directors  of  a  building  society 
cannot  ratify  an  illegal  borrowing  by  simply  returning  a  pass-book 
(Blackburn  BuOding  Soc.  v.  Cunliflfe,  22  Oh.  D.  61,  72). 
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CHAPTER  XXXIV. 

PUBLISHED  HISTORIES,  MAPS,  DICTIONABIES,  AND 

SCIENTIFIC  WORKS. 

HI8T0BI£8.(a) — Approved  public  and  general  histories  are  admis- 
sible as  in  the  nature  of  public  documents  or  reputation,  to  prove 
ancient  facts  of  a  public,  though  not  of  a  private  or  loccd,  nature 
(Bead  17.  Bp.  of  Lincoln,  1892,  A.G.  644,  658  ;  contra,  Darby  v. 
Ouseley,  1  H.&  N.  1,  must  now  be  considered  as  overruled). 

The  Court  may  also,  as  we  have  seen,  irrespective  of  this  rule, 
take  judicial  notice  of  public  facts,  past  or  present,  affecting  the 
government  and  constitution  of  the  country,  and  may  refer  to 
accredited  histories  to  satisfy  itself  of  their  existence  (ante,  18,  17). 
The  only  practical  difference  between  the  two  modes  of  proof  is  that 
the  evidence  in  the  former  case  goes  to  the  juiy,  and  in  the  latter  to 
the  Court. 

[Tay.  s.  1785 ;  Bos.  N.P.  218  ;  Steph.  art.  85.] 

MAPS. — Published  maps  generally  offered  for  public  sale  are,  on 
similar  grounds,  admissible  to  show  the  relative  positions  of  towns 
countries,  and  other  matters  of  geographical  notoriety.  [B.  v.  Orton, 
cit«d  Steph.  art.  85,  where  maps  of  Australia  were  received  to  show 
the  situation  of  various  places  at  which  the  defendant  was  alleged  to 
have  lived  ;  B.  v.  Jameson,  Trial  at  Bar,  Q.B.,  July  21, 1896,  Official 
Bep.  91-5,  where  standard  maps  of  Bhodesia  and  the  Transvaal  were 
admitted  to  show  the  general  positions  of  the  places  referred  to.] 

Judicial  notice  will,  as  we  have  seen,  also  be  taken  of  the  geograph- 
ical position  and  general  names  applied  to  districts  in  the  Admiralty 
charts  (Birrell  v.  Dryer,  9  App.  Cas.  845 ;  arUe,  18). 

Maps  and  Surveys  may  be  admissible  not  only  (1)  under  the  above 
heading  to  prove  general  geographical  facts ;  but  also  (2)  as  public 
documents  under  chap.  X2xi. ;  or  (8)  as  reputation,  see  ante,  27d. 
And  even  private  maps  and  plans  may  be  received  (4)  as  adfniseiont 
against  the  party  under  whose  authority  they  were  prepared,  or  his 
successors  in  title  (ante,  214,219  ;  Craven  v,  Pridmore,18  T.L.B.  282; 
M*Kennav.Howth,27Ir.  L.T.R  48 ;  see,  however,  Phillips  v.  Hudson, 
explained  ante,  830);  though  not  in  their  favour  as  against  strangers 
(Pollard  V,  Scott,  Peake,  19  ;  Wakeman  v.  West,  7  C.  &  P.  479).  Maps 
on  the  back  of  a  lease  or  conveyance,  however,  are  part  of  the  con- 
tract, and,  ns  such,  evidence  for  or  against  both  parties  and  their 
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suooeasors,  of  what  was  demised  or  conveyed  ( Wakeman  v.  West,  aup,\ 
as  to  how  far  they  restrict  the  deed,  see  post,  chap.  xlvi.). 

DIOTIONABIES. — Standard  dictionaries  are  admissible  to  show 
the  meaning  of  words  (Mathew  v,  Furchings,  Cro.  Jac.  203 ;  R.  v. 
Tomlinson,  1895, 1  Q.B.  p.  709 ;  Homer  v.  H.,  8  Ch.  D..  p.  776  ;  lU 
Rayner,  1904, 1  Ch.  p.  188),  though  whether  as  evidence  per  se,  or 
merely  to  refresh  the  memory  of  the  judge  on  a  matter  judicially 
noticed  {anUy  16-17),  is  not  very  clear.  Probably  the  former  view  may 
bd  supported  oo  the  analogy  of  histories,  maps,  and  scientific  tables  ; 
thus,  in  B.  v,  Peters,  16  Q.B.D.  636,  641,  Coleridge,  C.J.,  observed, 
*'  It  is  a  well-known  rule  of  courts  of  law  that  words  should  be  taken 
to  have  been  used  in  their  ordinary  sense,  and  we  are  therefore  sent 
for  instruction  to  these  books.''  So,  also.  Sir  J.  Wigram :  '*  For  the 
purpose  of  ascertaining  what  the  characters  or  words  on  a  document 
are,  the  court  may  call  a  witness,  as  it  would  look  into  a  dictionary 
for  the  same  purpose  "  (Extr.  £v.,  s.  56). 

Dictionariee,  however,  are  not  reliable  guides  to  the  meaning 
of  sUUutory  words  (R.  v.  Peters,  sup. ;  Midland  Ry.  v,  Robinson,  15 
App.  Cas.  19,  34),  or  of  techniccU  or  foreign  terms,  which  must 
usually  be  explained  by  experts  {poet,  858)  ;  moreover,  the  meaning 
of  English  legcU  terms  can,  it  is  said,  only  be  shown  by  the  decisions 
of  Courts,  or  the  dicta  of  recognised  text-books,  or,  perhaps,  by  the 
practice  of  conveyancers  (Underbill  on  Wills,  7  ;  JS^  Athill,  16  Ch.  D. 
211, 228) ;  though  law  dictionaries  have  also  been  referred  to  (Bland- 
ford  V.  Marlborough,  2  Atk.,  p.  545  ;  2ie  Bright-Smith,  81  Ch.  D. 
p.  317). 

SOIENTJi'lC  WORKS. — The  Carlisle  Tables  have  been  admitted 
to  prove  the  avei*age  duration  of  life  at  a  particular  age,  on  proof 
that  they  were  accepted  as  authoritative  by  insurance  companies 
(Rowley  v.  L.&N.  W.  Ry.,  L.R.  8  Ex.  221 ;  approved  in  Garman 
r.  Brighton  Electric  Co.,  Q.B.D.  June  28, 1890,  ex  rel.).  Dr.  Wharton 
distinguishes  between  works  of  exact  and  those  of  inductive  science, 
the  former  being,  he  states,  admissible  in  America,  the  latter  not 
(ss.  665-667).  Scientific  and  professional  treatises  may  also,  as  will 
be  seen,  be  used  to  refresh  the  memory  of  experts  {post,  362).  As  to 
Scientific  Instruments,  see  ante,  145, 152.  The  repoi-t  of  a  deceased 
engineer  as  to  the  construction  of  the  Thames  Tunnel  has  been 
received  as  evidence  of  scientific  facts  beyond  living  memory,  on  proof 
that  it  was  accepted  as  accurate  amongst  engineers  (East  London  Ry. 
r.  Thames  Conservators,  90  L.T.  347  ;  68  J. P.  Rep.  302). 

The  British  Pharmacopceia,  published  by  the  Medical  Council  under 
the  authority  of  the  Medical  Acts,  21  <fe  22  Yict.  c.  90,  s.  54 ;  25 
&  26  Vict.  c.  91,  ss.  2-3,  is  admissible,  though  not  conclusive,  as  the 
reoognised  professional  standard  for  the  proper  ingredients  of  drugs, 
Ac.  (White  ^.  Bywater,  19  Q.B.D.  582 ;  Dickinst?.  Randerson,  1901, 
1  K.B.  487  ;  Boots  r.  Cowling,  88  L.T.  539 ;  Hudson  v.  Bridge,  id. 
550;  ante,  92) ;  and  by  31  &  32  Vict.  c.  12i,  s.  15,  a  penalty  of  £5 
is  imposed  for  compounding  them  not  in  accordance  therewith. 
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Almanacs, — Judicial  notice  will  be  taken  of  the  Almanac  annexed 
to  the  Common  Prayer- Book,  as  being  part  of  the  law  of  the  land, 
but  not  of  matters  not  contained  therein — e.g.^  the  time  of  the  rising 
or  setting  of  the  sun ;  nor  is  an  almanac  evidence  of  such  matters 
(Tutton  V,  Darke,  5  H.  &  N.  647 ;  Collier  v.  Nokes,  2  C.cfe  K.  1012; 
ante^  17). 

EXAMPLES. 
Admissible.  Inadmissible 


{a)  Public  histories  have  been  ad- 
mitted to  prove  the  following  public 
matters : 

Speed's  Chrouicle  to  prove  the  date 
of  the  decease  of  Isabel,  Queen  Dowa- 
ger of  Ed.  II.  (Lord  Brounker  t?.  Atkyns, 
Skin.  14;  citing  also  Lord  Bridgwater's 
case,  id,  15) ;  and  Prince  Cantemir's 
History  of  the  Ottoman  Empire,  to 
prove  a  universal  custom  of  the  Ma- 
homedan  religion  (R.  v.  Warren  Hast- 
ings, cited 2  Phil.  &  Arn.  Ev.,  10th  ed., 
156,  and  by  Lord  Ellenborough  in 
R.  V,  Picton,  30  How.  St.  Tr.  492).— So, 
it  has  been  said,  chronicles  were  ad- 
mitted to  prove  the  date  of  King 
Philip's  assumption  of  the  title  of  King 
of  Spain  (Neale  v.  Fry,  cited  1  Salk.  281 ; 
though  this  does  not  appear  in  the 
reports ;  see  Tay.  s.  1735,  note  1).  And 
on  a  question  of  early  ecclesiastical 
doctrine  and  usage, — Collier's  Ecc. 
History,  Hooker's  Polity,  and  other 
authoritative  historical  and  theological 
works  have  been  admitted,  as  well  as 
old  contemporary  pictures  and  engrav- 
ings (Read  v.  Bp.  of  Lincoln,  1892,  A.C. 
644 ;  Ridsdale  v,  CUfton,  2  P.  D.  276). 


(a)  Public  histories  have  been  re- 
jected to  prove  the  following  private 
or  local  matters  : 

The  Chronicles  of  StowcandDugdsle, 
to  prove  the  creation  of  a  peerage  (Vaux 
Peerage,  5  C.  &  F.  626);  Camden'a 
Britannia,  to  prove  a  local  custom  to 
sink  salt  pits  (Stainer  v.  Droitwich, 
1  Salk.  281);  Diigdale's  Monasticon,  to 
prove  that  a  certain  abbey  was  an  in- 
ferior abbey  (id,,  the  original  records 
being  producible) ;  Nichols's  History 
of  Brecknockshire,  to  prove  parish  or 
county  boundaries  (Evans  v.  Getting, 
6  C.  &  P.  586 ;  Alderson,  B.,  remarketl 
however,  that  "it  was  not  like  a  general 
history  of  Wales").  And  a  public 
history  has  been  rejected  to  prove 
that  King  Alfred  founded  a  oertaio 
college  (Cockman  v.  Mather,  1  Bemad. 
14). 
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CHAPTER  XXXV. 
REPUTATION,  OPINION,  INFERENCE,  BELIEF. 

The  general  repntation  prevailing  in  the  community,  and  the 
opinions,  inferences,  or  beliefs  of  individuals  (whether  witnesses 
or  not),  are  inadmissible  in  proof  of  material  facts. 

Principle. — Evidence  of  this  nature  is  sometimes  said  to  be  excluded 
by  the  hearsay  rule  (Wright  t^.Tatham,  7  A.  &  E.  pp.  385-9,  per  Parke, 
B.)  ;  but  it  is  in  general  inadmissible  whether  delivered  on  oath  or 
not.  The  grounds  more  commomly  assigned  for  its  rejection  are 
that  opinions,  in  so  far  as  they  may  be  founded  on  no  evidence,  or 
illegal  evidence,  are  worthless,  and  in  so  far  as  they  may  be  founded 
on  legal  evidence,  tend  to  usurp  the  functions  of  the  tribunal  whone 
province  alone  it  is  to  draw  conclusions  of  law  or  fact  (Best,  s.  511  ; 
Powell,  7th  ed.,  91). 

History  of  the  Bnle. — The  rules  against  hearsay  and  opinion  evi- 
dence are  thought  to  have  had  a  common  source  in  the  old  demarca- 
tion between  the  province  of  the  witnesses  and  of  the  jury,  t.e.,  while 
the  former  swore  to  say  what  they  had  "  seen  and  heard,''  the  oath  of 
the  latter  included,  also,  what  they  knew  by  way  of  reasoning  and 
inference.  In  general,  therefore,  witnesses  could  not  speak  to  their 
opinions  any  more  thau  to  hearsay ;  though  in  certain  cases  reputa- 
tion was  always  received  {antej  272).  From  very  ancient  times, 
however,  the  court  used  to  be  assisted  by  skilled  witnesses,  e.g,,  in 
1 354  by  surgeons,as  to  whether  a  wound  was  mayhem  or  not  (Lib.  Ass. 
145,  5)  ;  and  it  is  probable  that  for  a  long  time  after  ordinary  wit- 
nesses were  allowed  to  testify  to  the  jury,  experts  were  still  thought 
of  in  the  old  way,as  helpers  of  thecourt,  the  latter  instructing  the  jury 
upon  the  points  on  which  such  evidence  was  furnished,  until  finally 
the  modern  conception  came  in  of  regarding  experts  as  testifying, 
like  other  witnesses,  directly  to  the  jury  [Thayer,  Cas.  Ev.,  2nd  ed., 
<w  2-3  ;  Salmond,  Essays,  81 ;  as  to  experts,  see  15  Harv.  L.  Kev.  40 ; 
and  cp.  History  of  Hearsay,  cmUf  203]. 

Its  Scope. — Such  evidence,  however,  is  sometimes  receivable  for 
other  pui-poses  than  to*  prove  the  existence  of  facts.  Thus,  as  we 
have  seen,  reputation  may  be  received  when  convertible  with  cha- 
meter  ^nte,  167);  or  when  afibrding  reasonable  grounds  for  a  party's 
belief  (Sheen  v^  Bumpstead,  cited  anU^  187),    So  hooks  are  admissible 
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to  show  the  opinions  of  their  writers  on  a  given  subject,  or  the  sense 
in  which  words  are  used ;  though  such  opinions  cannot  be  made  evi- 
dence of  specific  facts  (Darby  v.  Ouseley,  1  H.  &  N.  1). 

On  the  other  hand,  the  prevalence  of  a  public  rumour  or  reputa- 
tion is  not  admissible  to  bring  home  knowledge  of  its  subject-matter 
to  a  specific  individual  (ante,  128) ;  nor  can  a  libel  be  justified  by 
proof  of  the  existence  of  rumours  to  the  same  efiect  as  the  lib^ 
(Lockhart  v.  Jelly,  19  L.T.  659  ;  and  see  Scott  v.  Sampson,  8  Q.B.D. 
491 ;  arUe,  171). 

EXCEPTIONS. 

To  the  rale  excluding  reputation  and  opinion  in  proof  of 
material  facts,  there  are  three  main  classes  of  exceptions  :  Re- 
putation ;  Opinions  of  experts  ;  and  Opinions  of  non-experta. 

Such  evidence,  when  admissible,  must  be  given  upon  oath,  except 
(1)  when  it  amounts  to  fteputation ;  or  (2)  when  it  is  part  of  the 
res  gesta  (Wright  v.  Tatham,  5  C.  &  F.  670  ;  Manchester  Brewery  r. 
Coombs,  cited  ante,  59  ;  Du  Bost  v.  Beresford,  ante,  52,  post,  371)  ; 
or  (8),  in  rare  cases  when  it  relates  to  foreign  law  (post,  859);  and  it 
must  also  (4)  be  given  viva  voce  ;  though  in  exceptional  cases  ajfidavits 
are  sometimes  allowed  (Wilson  i?.  W.  1903,  P.  157). 

(A")  BEPXTTATION. — General  reputation  is  admisMble  to  prove 
the  existence  of  the  facts  mentioned  below,  partly  by  reason  of  the 
difficulty  of  obtaining  better  evidence  in  such  cases,  and  partly 
because  ^^  the  concurrence  of  many  voices,''  among  those  most 
favourably  situated  for  knowing,  raises  a  reasonable  presumption 
that  the  facta  concurred  in  are  true.  [Tay.  ss.  577-578  ;  Stark.  Ev., 
4th  ed.,  43-50,  186-190 ;  Whavt.  ss,  252-256.1 

(1)  Public  and  (General  Bights. — The  conditions  of  admissibility 
are  the  same  as  those  governing  hearsay  on  the  same  subject  {cmJU, 
272). 

(2)  Pedigree. — Family  repute  is  receivable  under  the  same  con- 
ditions as  hearsay  on  such  questions  (anU^  284). 

(8)  Marriage. — Evidence  of  general  reputation  (not  confined 
to  family  repute)  is  admissible  in  proof  or  disproof  of  marriage 
(ante^  99,  288  ;  Steph.  art.  58  ;  Tay.  s.  578)  ;  and  has  sometimes  been 
accepted  in  preference  to  the  oath  of  the  party  (Elliott  v.  Totnes 
Union,  57  J.P.  151).  And  it  is  not  inadmissible  because  divided, 
discontinuous,  or  restricted  to  a  particular  class  or  locality,  though 
these  circumstances  may  impair  its  weight  (Andrews  v,  Ulthwaite,  2 
T.L.R.  895 ;  Ee  Haynes,  94  L.T.  431).  But  the  testimony  must  be 
general ;  if  it  is  based  merely  on  the  statements  of  some  particular 
person,  it  ceases  to  be  admissible  as  general  reputation,  and  can  only 
be  tendered,  on  a  question  of  pedigree,  and  as  the  statement  of  & 
deceased  relation  (Shedden  r,  A,-G.,  80  L.J.P.M.  &  A,  217;  ante, 
288). 
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In  cases  of  bigamy,  divorce,  and  petitions  for  damages  by  reason 
of  adultery,  however,  stricter  proof  is  required.  Thus,  on  a  charge 
of  bigamy,  the  prisoner's  admission  of  a  former  valid  laarriage 
(ante,  213),  or  his  marriage  certificate  coupled  with  evidence  of 
cohabitation,  though  without  testimony  of  any  witness  present  at 
the  marriage  (R.  v,  Simpson,  15  Cox,  323),  or,  in  case  of  a  Jewish 
marriage,  even  such  testimony  without  the  production  and  proof 
of  the  marriage  contract  itself  (R.  v.  Althausen,  17te{.  630),  is  in- 
sufficient ;  though  cUiter  to  prove  a  former  marriage  by  the  prose- 
cutor (R.  V.  Wilson,  3  F.  &  F.  119). 

(4)  Identiflcation. — To  prove  that  a  libel  referred  to  the 
plaintifif,  evidence  that  he  was  publicly  jeered  at  in  consequence  of 
the  libel  (Cook  v.  Ward,  M.  k  F.  99),  or,  in  the  case  of  a  caricature, 
exclamations  of  recognition  by  spectators  in  a  public  gallery  (Du 
BoBt  V,  Beresford,  cited  post,  37 1 ),  are  admissible.  So,  also,  the  repu- 
tation prevailing  in  a  testator's  family  or  neighbourhood,  respectively, 
to  identify  a  legatee  {Re  Gregory,  34  Beav.  600),  or  the  subject- 
matter  of  a  devise  (Anstee  v,  Nelms,  1  H.  &  N.  225  ;  Re  Steel,  1903, 
1  Ch.  135 ;  poet,  chap.  zlvi.). 

(B)  OPINIONS  OF  EZPEBTS.— The  opinions  of  skilled  witnesses 
are  admissible  whenever  the  subject  is  one  upon  which  competency 
to  form  an  opinion  can  only  be  acquired  by  a  course  of  special  study 
or  experience. 

[Tay.  ss.  1419-1425 ;  Best,ss.  513-516 ;  Ros.  N.P.  177-8 ;  Steph. 
arts.  49-50.] 

When  the  subject  is  one  upon  which  the  jury  is  as  capable  of 
forming  an  opinion  as  the  witness ;  or  when  the  C!ourt  is  assisted 
by  A>sessors,  as  in  Admiralty  cases  involving  questions  of  nautical 
pkill  (The  Kestrel,  6  P.D.  182 ;  The  Sir  R.  Peel,  4  Asp.  321 ;  The 
Assyrian,  63  L.T.  91 ;  in  which  case,  if  the  judge  differ  from  the 
As^esbors,  his  view  must  prevail.  The  Beryl,  9  P.D.  1 37  ;  The  Gkinnet, 
1900,  A.C.  234,  237),  the  reason  for  the  admission  of  such  evidence 
fails,  and  it  will  be  rejected. 

In  addition  to  the  scientific  evidence  adduced  by  the  parties,  the 
Court  may  always,  also,  for  its  own  guidance  and  information  (in 
cases  other  than  criminal  proceedings  by  the  Crown),  order  inde- 
pendent reports  to  be  made,  or  experimente  to  be  tried,  by  experts 
of  its  own  selection,  and  may  act  on  such  reports  [Arbitration  Act, 
1889,  ss.  13-14,  repealing,  but  virtually  re-enacting,  Jud.  Act,  1873, 
ss.  56-57 ;  see  Colls  t?.  Home  Stores,  1904,  A.C.  179,  192 ;  Badische 
r.  Levinstein,  24  Ch.  D.  156 ;  Enderwick  v.  Allden,  88  L.T.  Jo.  12  ; 
Weedv.  Ward,  40  Ch.  D.  555  ;  Kennard  v.  Ashman,  lOT.L.R.  213], 
So,  in  the  Chancery  Division,  a  judge  in  chambers  may,  in  sucn 
way  as  he  thinks  fit,  obtain  the  assistance  of  accountants,  merchant?, 
engineers,  actuaries,  and  other  scientific  persons,  the  better  to  enable 
any  matter  at  once  to  be  determined,  and  may  act  upon  their 
certificates  (O.  55,  r.  19  ) ;  or  he  may  order  photographs  to  be  taken 
in  the  presence  of  both  sides  (Hudson  v,  Asbby,  1896,  2  Cb.  21-2). 
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Where  an  expert  has  been  appointed  by  the  parties  at  the  instance 
of  the  Court,  he  occupies  a  quasi- judicial  position  and  should  not  be 
examined  as  a  witness  (Broder  v.  Saillard,  24  W.R.  456).  The  re- 
ports of  Court  Valuers  under  the  Land  Law  (Ir.)  Act,  1881,  have  been 
held,  however,  in  analogy  to  testimony  by  expert  witnesses,  im- 
peachable by  evidence  that  the  valuers  were  biassed  or  mistaken,  or 
that  they  acted  on  erroneous  principles — e.g.,  by  their  declarations 
that  the  alleged  principles  were  adopted  by  them  (Gosford  v. 
Alexander,  1902,  II.R.  189).  As  to  medical  inspection  and  re- 
ports in  Nullity  suits,  see  Dixon  on  Divorce,  8rd  ed.,  163  ;  and  as  to 
the  admissibility  of  Reports  by  judicial  officers,  pasif  chap.  xxxviL 

(1)  Oompetency  and  Credit. — The  competency  of  the  expert  is  a 
preliminary  question  for  the  judge,  and  is  one  upon  which,  in 
practice,  considerable  laxity  prevails.  Though  the  expert  must  be 
"  skilled,"  by  special  study  or  experience,  the  fact  that  he  has  not 
acquired  his  knowledge  professionally  goes  merely  to  weight  and 
not  to  admissibility  (R.  v,  Silverlock,  1894,  2  Q.B.  766).  Thus,  un- 
qualified practitioners,  hospital  students,  and  dressers  have  been 
permitted  to  testify  as  meduxd  experts  (Best,  s.  516)  ;  as  accountants 
familiar  with  the  business  of  life  insurance  are  competent  as  oduarMs 
(Rowley  v.  L.  &  N.W.  Ry.  L.R.  8  Ex.  221).  And,  on  questions 
of  hand-toriting,  not  only  specialists,  but  post-office  officials,  litho- 
graphers, and  bank  clerks  have  been  permitted  to  testify  as  experts 
(R.  V,  Coleman,  6  Cox,  163 ;  Best,  s.  246) ;  as  well  as  a  solicitor 
who  *^  had  for  some  years  given  considerable  attention  and  study  to 
the  subject,  and  had  several  times  compared  handwriting  for  pur- 
posed of  evidence,  though  never  before  testified  as  an  expert "  (R.  v. 
Silverlock,  sup.);  but  not  police  inspectors  or  constables  merely 
as  such  (R.  V,  Crouch,  4  Cox,  163  ;  R.  v.  Wilbain,  9  Cox,  448 ;  R.  v. 
Harvey,  11  Cox,  546).  So,  in  foreign  law  the  expert  may  be  either 
a  professional  lawyer;  or  a  person  ^'peritus  virtute  officii/*  i.e.,  the 
holder  of  an  official  situation  which  requires  and  therefore  implies 
legal  knowledge  (Sussex  Peerage,  11  C.  &  F.  85, 124)  ;  or  perhaps 
some  other  person  who  from  his  profession  or  business  has  had 
peculiar  means  of  becoming  acquainted  with  the  law  in  question 
(Van  der  Doncktv.  Thellusson,8  C.B.,  812). — The  following  have  been 
held  competent : — A  foreign  judge,  barrister,  or  solicitor  practising 
in  the  courts  of  his  own  country  (Tay.  s.  1425  ;  Bristow  v,  Seque- 
ville,  5  Ex.  275).  An  English  barrister,  who,  though  not  practising 
in  Malta,  was  familiar  with,  and  had  been  employed  by  the  Colonial 
Office  in  reference  to,  such  questions,  as  to  Maltese  law  (Wilson  i^.W., 
1903,  P.  157  ;  but  see  inf.).  A  Governor-General  of  Hong  Kong, 
though  a  non-lawyer,  as  to  the  marriage  law  there  (Cooper-King  v. 
C.-K.,  1900,  P.  65).  A  colonial  attorney-general,  although  a  non- 
lawyer,  as  to  the  law  of  his  colony  (Sussex  Peerage,  sup,,  psr  Lord 
Brougham,  p.  124).  A  Russian,  who,  though  not  a  lawyer,  was 
secretary  to  his  father,  who  was  one,  as  to  Russian  law  (Carlin  v.  C, 
Times,  March  14,  1906).  A  Roman  Catholic  bishop  holding  the 
pffioe  of  coadjutor  to  i^  vigar  apostolic  in  England,  as  to  Itoman 
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marriage  law  (Sussex  Peerage,  sap.).  A  French  vice-consul  in  England 
as  to  the  commercial  law  of  France  (Lacon  v.  Higgins,  3  Stark.  178). 
A  Persian  ambassador,  or  secretary  of  embassy,  as  to  Persian  law  {Re 
Doet  Aly  Khan,  6  P.D.  6 ;  ecclesiastics  are  the  only  professional 
lawyers  in  Persia,  but  diplomats  are  also  required  to  know  the  law). 
A  Belgian  merchant  and  commissioner  of  stocks  and  bills  of 
exchange,  as  to  the  Belgian  law  affecting  such  bills  (Van  der  Donckt 
V.  Thellusson,  sup. ;  although  this  decision  applies  in  terms  to  foreign 
law,  the  point  involved  was  merely  one  of  mercantile  usage).  A 
Chilian  notary  public  as  to  Chilian  testamentary  law  {Re  Whitelegg, 
1899,  P.  267) ;  and  an  English  merchant,  trading  in  Chili,  as  to  the 
fact  that  a  marriage  register  is  required  to  be  kept  by  Chilian  law 
(Abbott  V,  Abbott,  29  L.J.P.M.  &  A.  57 ;  sed  qu,j  and  see  Sussex 
Peerage,  sup,), — ^The  following  have  been  held  incompetent :  Prussian 
law  canot  be  proved  by  a  jurisconsult  at  the  Prussian  embassy,  who 
has  no  practical  acquaintance  with  such  law,  but  has  studied  it  at  a 
Saxon  university  (Bristow  v.  Sequeville,  sup,  ;  Re  Turner,  1906, 
W.  N.  27) ;  nor  by  an  English  barrister  who  has  studied  it  only  in 
England  {Re  Bonelli,  1  P.D.  69). — Nor  can  Canadian  law  be  proved 
by  an  English  barrister  practising  before  the  Privy  Council  in  appeals 
from  Canada  (Cartwright  t?.  C,  26  W.R.  684). — Scotch  marriage  law 
cannot  be  proved  by  a  Scotch  Roman  Catholic  priest  (R.  v.  Savage, 
13  Cox,  178)  ;  nor  by  a  Scotch  tradesman  (R.  v,  Brampton,  10  East, 
p.  287) ;  nor  by  a  mere  resident  gentleman  (Sussex  Peerage,  sup,, 
overruling  R.  v.  Dent,  1  C.  <fe  K.  97). 

CredU. — The  fact  that  the  expert  was  not  in  a  fit  state  of  mind 
or  health  to  form  a  proper  opinion  ;  or  is  interested,  or  con*upt ;  or 
has  expressed  a  different  opinion  at  other  times,  may  be  elicited  in 
cross-examination,  or,  if  denied,  independently  proved  (Alcock  v. 
Royal  Exchange  Assur.,  13  Q.B.  292  ;  Gosford  v,  Alexander,  1902,  1 
I.R.  189  ;  Tay.  s.  1445  ;  post,  chap.  xli.). 

Value  of  Expert  Evidence, — The  testimony  of  experts  is  usually 
considered  to  be  of  slight  value,  since  they  are  proverbially,  though 
perhaps  unwittingly,  biassed  in  favour  of  the  side  which  calls  them, 
as  well  as  over-ready  to  regard  harmless  facts  as  confirmation  of  pre- 
conceived opinions ;  moreover,  support  or  opposition  to  given  theories 
can  often  be  multiplied  at  will  (Tracy  Peerage,  10  C.  &  F.  p.  Idl, per 
Ld.Campbell ;  Tay.  ss.  58,  68 ;  Steph.  2  Jur.  Soc.  Pap.  236 ;  11  Harv. 
L.  Rev.  169;  15  i^.  40).  Indeed,  where  the  jury  accept  the  mere 
untested  opinion  of  experts  in  preference  to  direct  and  positive 
testimony  as  to  facts,  a  new  trial  may  be  granted  (Poynton  v.  P.,  37 
Ir.  L.T.R.  54 ;  Aitken  v.  McMeckan,  1895,  A.C.  310). 

(2)  Sulueets  of  Expert  Testimony:  Science,  Art,  Trade, 
Taehnical  Tenns,  Handwriting,  Foreign  Law.  (a)  Science  and  Art. 
— ^The  opinions  of  medical  men  are  admissible  upon  questions  within 
their  own  province — e.g.,  insanity,  the  causes  of  disease  or  death, 
the  effects  of  poisons,  the  consequence  of  wounds,  the  conditions  of 
gestation  (Gardener  Peerage,  Le-March,  R.),  the  effect  of  hospitals 
upon  the  health  of  a  neighbourhood  (Metrop.  Asylums  District  v. 
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Hill|  47  L.T.  29) ;  those  of  actuaries  as  to  the  average  duration 
of  life  with  respect  to  the  value  of  annuities  (Rowley  v.  London  & 
N.W.Ry.,L.R.  8Ex.  221);  those  of  naturalists  a^  to  the  ability 
of  fish  to  overcome  obstacles  in  a  river  (Cottrill  v.  Myrick,  3  Fairf . 
222)  ;  those  of  an  expert  in  forestry  as  to  the  probable  object  with 
which  certain  plantations  had  been  laid  out  (Weld-Blundell  r. 
Wolseley,  1903,  2  Ch.  664) ;  and  so  with  other  branches  of  science. 
As  to  patent  cases,  see  post,  363.  The  opinions  of  artists  are  ad- 
missible as  to  the  genuineness  (Beltt?.  Lawes,  Times,  Dec.  12  to  16, 
1882),  value,  or  likeness  to  a  sitter  (McQueen  v.  Phipps,  Times,  July 
1, 1897  ;  poH,  366-7),  or  decency  (R.  v.  Blind,  tried  at  Bow  Street, 
Times,  April  29, 1 892)  of  a  work  of  art ;  those  of  engineers  as  to 
the  cause  of  obstruction  to  a  harbour  (Folkes  v.  Chadd,  3  Doug.  157) ; 
those  of  engravers  as  to  the  impressions  from  a  seal  {id,)j  or  the 
probability  that  a  will  was  written  over  erased  pencil  marks  (R.  r. 
Williams,  8  C.  &  P.  434)  ;  those  of  officers  of  a  fire-brigade  as  to  the 
cause  of  a  fire  (B.  v.  Haseltine,  12  Cox,  404) ;  those  of  military  men 
as  to  a  question  of  military  praatice  (Bradley  v.  Arthur,  4  B  <i^  C. 
295),  those  of  post-office  clerks  as  to  post  marks  (Abbey  v.  Lill,  5 
Bing.  299) ;  those  of  shipbuilders,  marine  surveyors,  and  engineers 
as  to  the  strength  and  construction  of  a  ship  (The  Robin,  1 892,  P. 
95),  and  (when  the  Court  is  not  sitting  with  Assessors,  anU^  355)  those 
of  nautical  men  as  to  the  proper  navigation  of  a  vessel  (Sills  v.  Brown, 
9  C.  &  P.  601 ;  Fenwick  v.  Bell,  1  C.  &  K.  312). 

Trade. — The  opinions  of  shopkeepers  are  admissible  to  prove  the 
average  waste  resulting  from  the  retail  sale  of  goods  (McFadden  r. 
Murdock,  poet,  366) ;  those  of  persons  conversant  with  a  market,  to 
prove  market  value  (Wigmore,  ss.  711-21) ;  those  of  accountants  to 
prove  what  losses  are  chargeable  to  capital  (Bond  v.  Barrow  Co.,  1902, 
1  Ch.  353) ;  and  those  of  business  men  to  prove  the  meaning  of  trade 
terms  (Robertson  v,  Jackson,  2  C.B.  412  ;  the  witness  should  first  be 
asked  whether  there  is  any  generally  understood  meaning  attached 
to  them,  Curtis  v.  Peek,  13  W.R.  230 ;  paat,  368).  So,  though  for- 
merly doubtful,  it  is  now  settled  that  the  opinions  of  underwriters 
are  receivable  as  to  what  facts  are  '*  material "  in  a  policy  of  marine 
assurance  (1  Arnould  Marine  Ins.,  7th  ed.,  s.  626,  and  cases ;  2  Smith, 
L.C.  474,  notes  to  Carter  v,  Boehm).  As  to  the  opinion  of  trades- 
men upon  whether  a  trade  name  was  calculated  to  deceive,  see,  how- 
ever, ante,  53 ;  upon  the  operation  of  a  covenant  in  restraint  of  trade, 
inf,  360 ;  and  to  prove  trade  customs,  ante,  88. 

TechnicaZ  Terms, — Local,  foreign,  or  technical  terms  other  than 
those  of  English  law  {ante,  351),  may  always  be  explained  by  experts 
(Kellv.  Charmer,  23  Beav.  195;  Goblet  v.  Beechey,8Sim.  24;  Shore r. 
Wilson,  9  C.  &  F.  855,  555 ;  Be  Cliflf,  1892,  2  Ch.  229)  ;  unless  they 
ai'e  equally  intelligible  to  ordinary  readers  ;  thus,  the  opinions  of  engi- 
neers are  not  admissible  to  show  what  matters  are  "  delineated  "  upon 
statutory  plans  (Dowling  v,  Pontypool  Co.,  18  Eq.  714). 

Hatidwriting, — Experts  may,  as  we  have  seen,  give  their  opinions 
upon  the  ger.\iineness  of  a  disputed  handwriting,  whether  ancient  or 
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modem,  after  having  compared  it  with  specimens  proved  to  the 
satisfaction  of  the  judge  to  be  genuine  {ante,  91-92) ;  and  they  may 
alflo  without  such  comparison,  but  from  their  general  knowledge  of 
the  subject,  give  their  opinion  as  to  whether  the  writing  is  in  a 
feigned  or  natural  hand  (R.  v,  Coleman,  6  Cox,  163  ;  Tay.  ss.  1417, 
1877  ;  Best,  s.  246).  So,  their  opinions  are  admissible  as  to  the  pro- 
bable date  of  an  ancient  writing  (Tracy  Peerage,  IOC.  tkF.  154,191); 
or  as  to  whether  interlineations  were  written  contemporaneously 
with  the  rest  of  a  document  (Re  Hindmarch,  L.R.  1  P.  &  D.  307). 

Foreign  Law, — Foreign  law,  which  (except  on  certain  appeals  to 
the  House  of  Lords,  ante,  12)  includes  Scotch  and  Colonial  law, 
must,  unless  under  the  statutory  procedure  (inf.),  be  proved  as  a 
fact  to  the  jury  {ante,  12)  by  skilled  witnesses,  and  not,  as  was  at 
one  time  held,  by  the  production  of  the  books  in  which  it  is  con- 
tained, for  the  Court  is  not  competent  to  interpret  such  authorities 
(Sussex  Peerage,  1 1  C.  &  F.  85, 1 1 4).  So,  where  Irish  law  difiers  from 
English,  e.g,j  as  to  the  validity  of  a  marriage,  Irish  barristers  have 
been  called  to  prove  it  (D'Arcy-Evans  v.  D.-E.,  ante,  318). 

As  to  who  are  competent  as  experts  on  foreign  law,  see  ante,  356- 
357.  Codes  and  precedents  may,  of  course,  be  referred  to  by  the 
witnesses  in  support  of  their  views ;  and  the  passages  cited  will  then 
be  treated  as  a  part  of  their  testimony.  Moreover,  where  the  evidence 
of  the  witnesses  is  conflicting  or  obscure,  the  Court  may  go  a  step 
further  and  examine  and  construe  the  passages  cited  for  itself  in  order 
to  arrive  at  a  satisfactory  conclusion  (Nelson  v,  Bridport,  8  Beav. 
527 ;  Bremer  t?.  Freeman,  10  Moo.  P.C.  306  ;  Di  Sora  r.  Phillipps,  10 
H.L.C.  624 ;  Concha  r.  Murietta,  40  Ch.  D.  543). 

Foreign  law  must  be  proved  on  oath,  either  orally  or  in  some  cases 
by  affidavit  (Wilson  v.  W.  1903,  P.  157),  and  not  by  the  mere  certi- 
ficates of  experts ;  though  in  one  or  two  cases  this  strictness  has  been 
relaxed  {Re  Oldenburgh,  9  P.D.  234  ;  Re  Klingeman,  32  L.J.P.  16  ; 
ep.  ante,  Certificates ;  see,  however,  Tay.  s.  1 784).  Moreover,  pre- 
tnoua  decisions  upon  the  same  point  are  not  admissible,  for  being  a 
question  of  fact  it  must  be  decided  on  evidence  and  not  on  authority 
(M'Cormick  v,  Gamett,  5  D.  M.«k  G.  278) ;  in  addition  to  which  the 
law  is  continually  liable  to  change.  As  to  foreign  documents,  see 
inf.,  360. 

StoihUory  Procedure  to  ascertain  Colonial  and  Foreign  Law, — By 
22  4k  23  Vict.  c.  63,  a  case  may  be  stated  for  the  opinion  of  a  Superior 
Court  in  any  of  his  Majesty^ s  Dominions  to  ascertain  the  law  of  that 
part  [see  Lord  v,  Colvin,  1  D.  «k  S.  24  (Scotch  Law)  ;  Login  v.  Princess 
of  Coorg,  30  Beav.  632  (Bengalese  Law)].  And  by  24  k  25  Vict.  c. 
11,  a  similar  case  may  be  stated  for  the  opinion  of  a  Court  in  any' 
Foreign  State  with  which  his  Majesty  may  have  entered  into  a  con- 
vention for  the  ascertainment  of  such  law.  [This  Act  is  practically 
a  dead  letter,  as  no  convention  has  ever  been  made  in  pursuance 
of  it.] 

Foreign  Custom  or  Usage  may  be  proved  by  any  witness,  whether 
expert  or  not,  who  is  acquainted  with  the  fact  (Ganer  r.  Lanesborough, 
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1  Peake,  R.  18,  explained  by  Lord  Lyndhurst  in  the  Sussex  Peerage 
case,  llC.<kF.,p.  124;  Mostyn  v,  Fabrigas,  1  Cowp.  174  ;  Van  der 
Donckt  V.  Thellusson,  8  O.B.  812);  thus,  any  Jew  is  competent  to 
pix)ve  a  Jewish  marriage  custom  (Lindo  v,  Belisario,  1  Hagg.  C.R. 
216 ;  as  to  proof  of  Jewish  marriages,  see  ante,  355). 

Facts, — The  testimony  of  experts  is  of  course  not  confined  to 
opinion  evidence  ;  they  may,  and  frequently  do,  testify  to  matters  of 
fact  as  well. 

Sal^ects  on  which  Experts  may  not  testify. — The  opinions  of 
experts  are  not  receivable  on  the  following  subjects : 

Construction  of  Docaments, — Questions  of  construction,  whether  of 
domestic  or  foreign  documents,  being  matters  of  law  and  not  of  fact, 
belong  exclusively  to  the  Court  (ante,  8),  and  the  opinions  of  experts 
thereon  are  inadmissible,  «.^.,  as  to  the  construction  of  a  Company 
prospectus  (Grove  v.  Buluwayo  Co.,  cited  ante,  53),  patent  specification 
(Gaddt?.  M.  of  Manchester,  67  L.T.  569  ;  Brooks  i\  Steele,  14  R.P.C. 
p.  78  ;  Badischev.  Levinstein,  14  App.  Gas.  717-8),  covenant  in  re- 
straint of  trade  (Hayes  v.  Doman,  post^  363),  or  statutory  plan  (Dow- 
ling  V.  Pontypool  Co.,  18  Eq.  714). 

In  construing  foreign  documents,  however,  the  Court  will  gene- 
rally require  from  experts  a  translation  of  the  language,  an  explana- 
tion of  the  peculiar  terms  employed,  and  information  as  to  any 
foreign  law  or  rule  of  construction  applicable  to  the  case  (Di  Sora  r. 
Phillipps,  10  H.L.C.  624;  StearineCo.  v.  Heinteman,  17  C.B.N.S.  56; 
Chatenay  r.  Brazilian  Co.  1891, 1  Q.B.  79;  ^« Cliff,  1892,  2  Ch.  229). 

Professional  Conditct, — The  opinions  of  experts  are  not  receivable 
upon  disputed  points  of  professional  duty,  morality,  or  etiquette; 
except  so  far  as  they  may  be  necessary  to  elucidate  the  rules  of  a 
profession  {posty  363). 

Law  and  Morals, — Nor  are  the  opinions  of  lawyers  admissible  to 
explain  technical  legal  terms  {sup, ;  see  ante,  351),  or  general  matters 
of  law,  tbougn  they  may  prove  the  proper  cost  of  a  particular  legal 
proceeding  (Gilligan  v,  National  Bank,  1 10  L.T.  Jo.  60,  Ir.).  And 
neither  experts  nor  ordinary  witnesses  may  give  their  opinions  upon 
matters  of  legal  or  mo9'al  obligation,  or  as  to  the  manner  in  which 
oihei*  persons  wovld  probably  have  been  influenced  had  the  parties 
acted  in  one  way  rather  than  another  (Campbell  v,  Rickards,  5 
R  k  Ad.  840,  per  Lord  Denman).  So,  the  opinions  of  cattle-drovers 
and  the  like  are  not  admissible  upon  the  question  of  how  an 
accident  to  cattle  in  a  railway  truck  must  have  happened  (Smith  r. 
Midland  Ry.,  57  L.T.  813);  or  as  to  the  prudence  of  an  agistor 
putting  horses  to  graze  amongst  horned  cattle  (Smith  r.  Cook, 
1  Q.B.D.  79);  nor  those  of  firemen  as  to  whether  there  was  any- 
thing to  point  to  the  fire  having  occurred  accidentaUy,  for  this 
is  not  a  matter  of  scientific  knowledge  (R.  v,  Cattermoul,  121 
Sess.  Pap.  C.C.C.  lh\,per  Hawkins,  J. ;  see,  however,  R.  r.  Hasel- 
tine,  inf,  367) ;  nor  those  of  jurymen  as  to  what  verdict  they  would 
have  given  had  the  evidence  been  different  (Hatch  v.  Xiewis,  2 
F.  &  F.  p.  475). 
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(3)  Scope  of  the  Opinion.  Hypothetical  Questions  (b). — An 
expert  may  give  his  opinion  upon  facts  proved  either  by  himself,  or 
by  other  witnesses  in  his  hearing  at  the  trial,  or  upon  hypotheses 
based  upon  the  evidence. 

His  opinion  is  not,  in  general,  admissible  upon  materials  which  are 
not  before  the  jury,  or  which  have  been  merely  reported  to  him  by 
hearsay  [R.  v.  Staunton,  Times,  Sept.  26,1877 ;  Wills,  Oirc.  Ev.,  15th 
ed.,  140-141 ;  Tidy's  Legal  Medicine,  8,  17,  25;  Gardner  Peerage, 
Le  Marchant,  85-90 ;  Wright  v.  Tatham,  5  C.  &  F.  670,  690  ;  so  in 
America  opinions  as  to  facts  stated  out  of  court,  or  hypothetical 
questions  having  no  foundation  in  the  evidence,  are  excluded, 
Whart.  88.  441,  451,  452  ;  Chamberlayne's  Best,  note  (/)  to  s.  511  ; 
Greenleaf,  14th  ed.,  s.  440,  note  {b)  to  p.  531].  And  although  on 
questions  of  professional  skill  he  may  state  in  a  general  form  what 
would  be  the  proper  course  to  pursue  under  the  circumstances  proved 
(Sills  V.  Brown,  9  C.  &  P.  601,  604 ;  Chapman  v,  Walton,  10  Bing.  57  ; 
Rich  V.  Pierpoint,  3  F.  &  F.  35 ;  Collier  v.  Simpson,  5  C.  &  P.  73),  he 
may  not  be  asked  what  his  own  conduct  would  have  been  under  such 
circumstances  (Berthon  v,  Loughman,  2  Stark.  258  ;  Hatch  v.  Lewis, 
2  F.  &  F.  467,  475 ;  Ramadge  v.  Ryan,  9  Bing.  333 ;  though  the  fact 
that  he  has  acted  in  accordance  with  his  opinion  may  always  be 
proved  to  enhance  its  weight,  tw/.,  366). 

The  casesare  conflicting  as  to  how  far  an  expert  may  beasked  the  very 
question  which  the  jury  have  to  decide ;  but  the  weight  of  authority 
appears  to  be  as  follows  : — (a)  Where  the  issue  involves  other  elemente 
besides  the  purely  scientific,  the  expert  must  confine  himself  to  the 
latter  and  must  not  give  his  opinion  upon  the  legal  or  general  merits 
of  the  case  (Seed  v,  Higgins,  ante^  53 ;  Jameson  v.  Drinkald,  12 
Moore,  C.P.  148  ;  Campbell  v,  Rickards,  5  B.  <k  Ad.  840) ;  (b)  Where 
the  issue  is  substantially  one  of  science  or  skill  merely,  the  expert 
may,  if  he  has  himself  observed  the  fact«,  be  asked  the  very  question 
which  the  jury  have  to  decide  (Folkes  v,  Chadd,  3  Dcug.  157  ;  R.  v. 
Layton,  4  Cox,  149 ;  R.  v.  Richards,  1  F.  &  F.  87;  Martin  v.  Johnston, 
id.  122 ;  Lovatt  v.  Tribe,  3  F.  &  F.  9;  Tay.  s.  1411).  If,  however,  his 
opinion  is  based  merely  upon  facts  proved  by  others,  such  a  question  is 
improper,  for  it  practically  asks  him  to  determine  the  truth  of  their 
testimony,  as  well  as  to  give  an  opinion  upon  it  .(R.  v,  M'Naghten, 
10  C.  &  F.  200;  R.  v.  Frances,  4  Cox,  57  ;  Doe  v,  Bainbrigge,  id,  454 ; 
Sills  V.  Brown,  9  C.  <fe  P.  601 ;  and  see,  per  Bucknill,  J.,  50  SoL  Jo.  53) ; 
the  correct  course  is  to  put  such  facts  to  him  hypotheticallyy  not 
en  bloc  (R.  v,  Ferrers,  19  How.  St.  Tr.  pp.  942-944),  but  asking 
him  to  assume  one  or  more  of  them  to  be  true,  and  to  state  his 
opinion  thereon  (Fenwick  v.  Bell,  1  C.  &  K.  312 ;  Malton  v,  Nesbit,  1 
C.  &  P.  72  ;  R.  V.  Frances,  4  Cox,  57  ;  Tay.  s.  1421 ;  Whart.  s.  452) : 
where,  however,  the  facts  are  not  in  dispute  it  has  been  said  that  the 
former  question  may  be  put  as  a  matter  of  convenience,  though  not 
as  of  right  (R.  v,  M'Naghten,  sup. ;  though  even  this  dictum  was 
disapproved  in  R.  t?.  Frances,  sup.). 
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(4)  Grounds  of  Opinion.  Oorroboration.  Illustration, 
ments.  (c) — In  all  cases  in  which  opiDion  evidence  is  receivable, 
whether  from  experts  or  not,  the  grounds  or  reasoning  upon  which 
such  opinion  is  based  may  be  inquired  into.  This  inquiry  is  usually 
reserved  for  cross-examination,  and  is,  in  some  cases,  inadmissible  in 
chief — e,g,y  the  proper  question  to  a  valuer  is,  '^  What  is  the  fair  or 
market  value  ?  "  in  cross-examination,  but  not  in  chief,  he  may  give 
his  reasons,  as  that  neighbouring  land  had  sold  for  so  much  (Sheen 
V,  Bumpstead,  1  H.&  C.  SbS,  per  Bramwell,  B.).  So,  witnesses  called 
to  impeach  the  general  reputation  for  veracity  of  an  adversary's 
witness  may  in  cross-examination,  but  not  in  chief,  state  the  grounds 
of  their  opinion  (Steph.  art.  133).  And  in  cases  where  the  police 
have  a  statutory  power  to  arrest  or  search  on  reasonable  suspicion 
of  felony,  <kc.,  though  it  seems  they  may  be  asked  in  chief  whether 
they  had  reasonable  grounds  to  suspect  the  defendant,  yet  the  par- 
ticulars can  only  be  elicited  in  cross-examination  (R.  v.  Tuberfieid, 

10  Cox,  1).  On  the  other  hand,  it  is  usual  for  medical  witnesses  to 
detail  the  results  of  an  examination  before  being  asked  as  to  their 
opinions  founded  thereon ;  so  where  a  witness  called  to  prove  the 
handwriting  of  A.  had  stated  in  chief,  *'  I  think  the  handwriting  is  A.*s 
from  its  contents  and  other  circumstances/'  he  was  allowed  to  be  asked 
in  chief  what  those  circumstances  were  (R.  v.  Murphy,  8  C.  &  P.  297). 

In  addition  to  the  above,  facts,  although  otherwise  irrelei-ant 
(Tay.  s.  337 ;  Steph.  art.  50),  as  well  as  the  result  of  experimenU 
made  out  of  court  with  special  reference  to  the  trial  (R.  v.  Uaseltine, 
12  Cox,  404)^  or  even  befoi*e  the  Court  itself  (Bigsby  r.  Dickenson, 
cited  ante,  4),  may  be  given  in  evidence  in  corroboration,  illustration, 
or  rebuttal  of  the  opinion.  So,  on  cross-examination  he  may  be  asked, 
inter  eUia,  whether  he  has  not  expressed  opinions  inconsistent  with 
his  present  testimony  ;  and  if  he  deny  the  fact  it  may  be  independently 
proved  (see  Credit,  ante,  357). 

(5)  Reference  to  Text-Books,  Price  Lists,  &c. — An  expert  may 
refer  to  text- books  to  refresh  his  memory,  or  to  correct  or  confirm  his 
opinion — e,g.,  a  doctor  to  medical  treatises  ;  a  valuer  to  price  lists ;  a 
foreign  lawyer  to  codes,  text-writers,  and  reports  (Sussex  Peerage, 

1 1  C.  &  F.  1 14-5 ;  Collier  v.  Simpson,  5  C.  &  P.  73 ;  Cocks  r.  Purday, 
2C.&K.  269;  Tay.s.  1422).  Such  books  are  no  evidence  per  m  : 
though  if  he  describe  particular  passages  as  accurately  representing 
his  views,  they  may  be  read  as  part  of  his  own  testimony  {id, ;  Nelson 
V,  Bridport,  8  Beav.  527  ;  Concha  v.  Murietta,  40  Ch.  D.  548).  Still 
less  may  counsel  read  them  to  the  jury  as  part  of  his  address  (R.  r. 
Crouch,  1  Cox,  94 ;  R.  v,  Taylor,  9  id,  77).  As  to  when  the  Court  will 
construe  such  authorities  for  itself,  see  ante,  359 ;  and  as  to  when 
scientific  works  are  evidence  per  se,  see  ante,  851. 

EXAMPLES. 
Admissible,  InadmissHde. 

Sttbjects  of  Expert  Testimony, — (a)  Subjects  of  Expert  Teaftmovy. — (a) 

In  an  aotion  for  libel,  the  question       In  an  action  for  libel,  the  que^tioD 
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Admissible. 

being  whether  A.  had  acted  dis- 
honourably in  withdrawing  his  horse 
from  a  race  after  having  bet  affainst 
it,  the  rules  of  the  Jockey  CIud  not 
technically  forbidding  such  a  course ; 
— the  opinion  of  members  of  the  Club 
as  to  the  morality  of  such  a  proceed- 
ing, held  admissible  to  explain  the 
meaning  of  the  rules  [Greville  v. 
Chapman,  5  Q.B.  731.  Mr.  Taylor 
remarks  that  it  is  not  probable  the 
Court  would  sanction  any  extension 
of  the  doctrine  here  propounded,  s. 
1420,  n.]. 


A.  sues  B.,  a  doctor,  for  libel  in 
divulging  facts  confidentially  im- 
parted at  a  medical  consultation. 
Other  doctors  may  state  what,  in 
their  opinion,  is  the  professional  rule 
as  to  such  disclosures,  and  whether 
it  has  any  and  what  exceptions  (Kit- 
aon  V.  Playfair,  Times,  March  24  and 
26,  1896). 

In  patent  actions,  experts  may  give 
evidence :  (1)  To  explain  the  tech- 
nical terms  employed;  (2)  To  show 
the  state  of  scientific  knowledge 
existing  at  the  time  of  the  grant ;  (3) 
To  explain  the  nature,  working, 
characteristic  features,  and  probable 
mechanical  results  of  an  invention ; 
together  with  what  is  old  or  new  in 
the  specification  and  how  far  any 
scientific  advance  has  been  made 
thereby ;  as  well  as  (4)  in  the  case  of 
rival  inventions,  to  point  out  the 
similarities  or  differences  therein  and 
how  far  these  are  material  or  unim- 
portant (Clark  V.  Adie,  2  App.  Gas. 
423 ;  Gadd  v.  M.  of  Manchester,  67 
LbT.  569 ;  Parkinson  v.  Simon,  1 1 
KP.C.  493,  506;  Brooks  v.  Steele, 
14  id.  p.  73;  Ticket  Co.  v.  Colley,  12 
id.  171,  186). 

The  queertion  being  whether  a 
covenant  in  restraint  of  trade  was 
reasonable ; — evidence  by  persons 
engaged  in  the  trade  is  admissible  as 
to  its  nature,  what  is  customary  in  it, 
of  anything  requiring  attention  in  the 
mode  of  conducting  it,  of  any  particu- 
lar dangers  requiring  precautions  and 


Itiadmissiblc, 

being  whether  Dr.  A.,  in  refusing 
on  certain  grounds  to  meet  Dr.  B.  in 
consultation,  had  not  honourably  dis- 
charged his  duty  to  his  profession ; — 
medical  witnesses  may  not  be  asked 
(1)  whether  they  would  have  met 
Dr.  B.  in  consultation ;  or  (2)  whether 
Dr.  A.  had  not  honourably  discharged 
his  duty  [Ramadge  v.  Ryan,  9  Bing. 
333.  Tindal,  C.J.,  remarked  that 
the  answer  to  the  latter  question 
might  depend  altogether  on  the 
temper  and  peculiar  opinion  of  the 
witnesses,  and  was  a  point  on  which 
the  jury  was  as  capable  of  forming  an 
opinion  as  they;  adding,  that  if 
any  specific  rules  had  been  proved, 
the  defendant  might  perhaps  have 
shown  that  the  plaintiff,  in  violating 
them,  had  rendered  himself  unworthy 
of  the  countenance  of  his  brethren]. 
A.  sues  B.,  a  doctor,  for  libel,  in 
divulging  certain  medical  confidences. 
Other  doctors  cannot  be  asked  whe« 
ther  a  medical  man  would  be  justified 
in  divulging  such  information  for  his 
own  private  ends,  that  being  a  ques- 
tion for  the  Court  (Kitson  v.  Plajrfair, 
sup.). 

In  patent  actions,  experts  may  not 
give  tneir  opinions  upon  the  construc- 
tion of  a  specification  (Gadd  v.  M.  of 
Manchester,  opposite) ;  nor  as  to 
whether  there  is,  or  is  not,  a  want  of 
novelty  (Parkinson  v.  Simon,  oppo- 
site); nor  whether  the  defendant's 
invention  infringes  the  plaintiff's 
patent,  or  not  {id. ;  Seed  v.  Higgins, 
cited  ante,  53). 


The  question  being  as  to  the  rea- 
sonableness of  a  covenant  in  restraint 
of  trade ; — the  opinions  of  persons 
engaged  in  the  trade  as  to  such  rea- 
sonableness are  inadmissible,  this 
beins  a  question  of  its  construction 
and  legal  effect  which  is  for  the  Court 
(Haynes  v.  Doman,  infra). 
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the  precautions  so  required   (Hayiics 
V.  Doman,  15  T.L.R.  354,  C.A.). 

The  question  being  whether  an 
obliteration  of  a  legacy,  made  by  a 
testator  after  the  execution  of  his 
will,  by  pasting  it  over  with  paper, 
was  valid,  t.e.,  so  made  that  the  prior 
words  were  "  not  apparent,"  as  re- 
quired by  the  Wills  Act,  1837,  s.  21 ; 
— the  testimony  of  experts  is  admis- 
sible to  decipher  the  words  (Ffinch  v. 
Combe,  1894,  P.  191 ;  Be  Horsford, 
L.  R.  3  P.  &  D.  211).  Where  the  testa- 
tor's intent  is  absolutely  to  revoke  the 
legacy  by  the  obliteration,  the  experts 
may  use  glasses,  but  not  remove  the 
paper  or  employ  chemicals,  nor  is 
extrinsic  evidence  admissible  to  prove 
the  original  words ;  aliter,  however, 
where  the  intent  is  only  condiiianaUy 
to  revoke  it,  t.e.,  dependent  relative 
revocation  {id.  ;  Theobald  on  Wills, 
6th  ed.,  40,  46 ;  but  cp.  Re  Gilbert, 
1893,  P.  183). 

(6)  Scope  of  Opinion,  Hypothetical 
Questions. — Tne  question  being  whe- 
ther a  medical  man  had  negligently 
treated  a  patient ; — medical  witnesses 
may  be  asked  whether,  assuming  the 
facts  proved  to  be  true,  they  consider 
there  wsks  anything  improper  in  the 
treatment  describe  (Rich  v.  Pier- 
point,  3  F.  &  F.  35 ;  the  first  part  of 
the  question  was  not  in  this  case  put 
hypothetically  as  is  the  strictly  {»>oper 
course) ;  or  whether  such  treatment 
is  sanctioned  by  books  of  authority 
(Collier  v.  Simpson,  5  C.  &  P.  73) ;  or 
whether  the  result  produced  could,  in 
their  opinion,  have  been  avoided  by 
proper  care  (Fenwick  v.  Bell,  1  C.  s 
K..  312,  the  case  of  a  nautical  witness). 

The  question  being  whether  A.  is 
insane ; — a  medical  witness  who  has 
personally  examined  A.  may  give  his 
opinion  that  he  is,  or  is  not,  insane 
(R.  V.  Layton,  4  Cox,  149 ;  R.  v. 
Richards,  1  F.  &  F.  87  ;  Martin  v., 
Johnston,  id.  122 ;  Lovatt  v.  Tribe, 
3  F.  &  F.  9).— If  the  witness  has 
merely  heard  the  evidence  of  others  as 
to  A.'s  condition,  he  may  be  asked  to 
take  particular  facts,  and,  assuming 
them  to  be  true,  to  give  his  opinion  as 
to  A.'s  sanity  (R.  v.  Frances,  4  Cox, 
67 ;  R.  V.  Wright,  Rus.  &  Ry.  466 ; 
R.  V.  Searle,  1  Moo.  &  Rob.  75) ;  so, 
it  is  said,  he  maybe  shown  a  letter  of 
A.*8  and  be  asked  if  such  a  letter  is  a 


Scope  of  Opinion.  BypotheiicalQuef- 
tions. — ^The  question  being  whether  a 
medical  man  had  negligently  treated 
a  patient ;  a  medical  witness  cannot 
be  asked  whether,  having  heard  the 
evidence,  he  considers  there  has  been 
a  want  of  due  care  and  skill  (Rich  v. 
Pierpoint,  opposite) ;  nor  whether, 
assuming  the  facts  proved  to  be  true, 
they  show  negligence  (Malton  r.  Xes- 
bit,  1  C.  &  P.  72 ;  Jameson  r.  Brin- 
kald,  12  Moore,  CP.  148,  cases  of 
nautical  witnesses) ;  nor  can  he  pat 
in  evidence  medical  works  to  show 
what  treatment  would  be  proper 
(Collier  v.  Simpson,  opposite) ;  tnougfa 
he  may  refresh  his  memory  by  such 
works. 

The  question  being  whether  A.  is 
insane ; — a  medical  witness  who  has 
merely  heard  the  evidence  of  other 
witnesses  as  to  A.*8  condition  cannot 
be  asked  whether,  "  having  heard  the 
evidence,  he  considers  A.  is  or  is  not 
insane  ?  '*  (R.  v.  M'Naghten,  10  C 
&  F.  200 ;  R.  V.  Frances,  sup.  ;  Doe  v 
Bainbrigge,  4  Cox,  464) ;  nor  can  he 
be  shown  a  letter  of  A. 'a  and  asked 
whether  the  writer  could  have  been 
of  sound  mind  (Sharpe  v.  Macaolay, 
infra). 
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Admissible. 


Inadmissible, 


rational  one  (Sharpe  v.  Macaulay, 
cited  Powell,  Et.,  4th  ed.,  81 ;  this 
case  is  not  repeated  in  later  editions) ; 
or  wheUier  a  long  fast  followed  by  a 
draught  of  strong  liquor  (which  con- 
dition had  been  proved)  would  be 
likely  to  produce  a  paroxysm  of  the 
disease  in  one  suffering  from  it  (R.  v. 
Wriffht,  su,pra). 

The  question  being  whether  A., 
tried  for  murder,  was  incapable  from 
insanity  of  judging  between  right  and 
wrong; — a  medical  witness  who  has 
examined  A.  may  give  his  opinion 
that  the  insanity  from  which  A.  suf- 
fered was  of  a  kind  that  usually  pre- 
vents people  from  judging  between 
right  and  wrong  (Steph.  art  40,  illustr. 
(6),  citing  R.  v.  Dove,  where,  however, 
the  question  seems  to  have  been  put 
in  a  more  direct  and  objectionable 
form,  as  was  also  the  case  in  R.  v,  Hig- 
ginson,  I  C.  &  K.  129). 

(c)  Grounds  of  Opinion.  Corrobo- 
ration. — The  question  being  whether 
A.'s  death  was  caused  by  poison ; — 
medical  witnesses  who  attended  A. 
at  the  time  of  his  death,  or  who  assisted 
at  the  post  mortem,  or  who  analysed 
the  remains,  may  give  their  opinions 
upon  the  point;  so,  also,  a  medical 
witness  who  has  merely  attended  the 
trial  and  heard  the  facts  proved  bv 
the  former  witnesses,  provided  such 
facts  are  put  to  him  hypotheticcJIy 
(for  detailed  illustrations,  see  Brown 
and  Stewart's  Poison  Trials). 

In  an  action  for  damages  for  physi- 
cal injuries  caused  by  a  collision; — 
the  opinion  of  medical  men  is  admis- 
sible, not  onl^  as  to  the  present  nature 
of  such  injuries,  but  as  to  their  future 
and  conjectural  effects  uponthesufferer 
(Pmetiee  ;  Cunningham  v.  New  York 
Ry.,  49  Fed.  R.  439). 

Ilie  question  being  whether  a  ship 
was  seaworthy  when  a  policy  of  in- 
surance was  effected  upon  her; — the 
opinion  of  a  shipbuilder  that  she  could 
not  Jiiave  been  so,  held  admissible, 
though  founded  solely  upon  what 
appMred  in  a  survey  of  the  ship  made 
when  the  witness  was  not  present  and 
in  which  the  surveyor  was  not  bound 
to  state  all  the  facts  on  which  he  based 
his  opinion  (Thornton  v.  Royal  Ex- 
change Co.,  Peake,  37). 

The  questioQ  being  whether  a  cer- 


The  question  being  whether  A., 
tried  for  murder,  was,  at  the  time  of 
the  act,  incapable  from  insanity  of 
judging  between  right  and  wrong; — 
a  medical  witness  who  has  examined 
A.  cannot  be  asked  whether  A.  was 
capable  of  judging  between  right  and 
wrong  (R.  v.  Layton,  4  Cox,  149 ;  R. 
V.  Higginson,  opposite,  is  contrary, 
sed  qu.);  or  was  responsible  for  his 
acts  (R.  V.  Richards,  I  F.  &  F.  87) ; 
or  was  guilty  of  muitler  (Jameson  v. 
Drinkald,  12  Moore,  C.P.  148). 

(c)  Grounds  of  Opinion.  Corroborct' 
tion. — The  question  being  as  to  the 
cause  of  A.'s  death ; — the  opinion  of 
a  medical  witness  formed  merely 
from  reading  a  statement  of  the  facts 
prepared  by  the  solicitor  of  the  party 
calling  him,  which  statement  in- 
cluded a  transcript  of  the  depositions 
taken  before  the  magistrate  and  of 
the  notes  of  the  post  mortem  exami- 
nation, is  not  admissible  (R.  t;.  Staun- 
ton, Times,  September  26,  1877,  per 
Hawkins,  J.  In  Beatty  v.  Culling- 
worth.  Times,  November  17,  1896,  in 
an  action  against  a  doctor  for  opera- 
ting without  consent,  the  same  judge 
allowed  the  plaintiff's  medical  wit- 
nesses to  give  their  opinion  based 
upon  notes  of  the  case  supplied  by 
the  defendant,  though  he  doubted 
the  propriety  of  this  course.  The 
notes  here,  however,  were  receivable 
against  the  defendant  as  admissions). 

So,  a  medical  witness  cannot  be 
asked  his  opinion  as  to  a  case  of  pro- 
tracted gestation  which  he  had  not 
personally  attended,  but  of  which  the 
patient  had  informed  him  some  months 
afterwards  (Gardner  Peerage,Le  March. 
75-80) ;  nor,  where  he  has  attended 
the  patient,  can  he  put  in  evidence  a 
statement  by  the  latter  as  to  the  causes 
of  her  own  delayed  gestation  {id. 
169-176 ;  and  see  R.i;.  Gloster,  ante, 
50,68). 

The  question  being  whether  a  cer-. 
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tain  document  was  written  by  A. : — 
an  expert  who  has  compared  the 
document  with  a  genuine  specimen 
of  A/s  writing  proavMd  at  tne  trial, 
may  give  his  opinion  that  both  are 
written  by  the  same  person  (anUf 
91-2). 

CorroborcUion, — In  an  action  against 
the  owner  of  a  vessel  for  running  down 
a  tug; — the  opinion  of  a  marine  in- 
surance agent,  who  had  examined  the 
vessel  and  was  called  on  behalf  of  the 
defendants,  having  been  given  to  show 
how  the  collision  occurred,  the  fact 
that  though  the  tug  was  insured  in  the 
witnesses  office,  he  had  advised  its 
owners  not  to  sue  the  vessel,  is  admis- 
sible as  strongly  corroborating  the 
truth  of  the  opinion  (Stephenson  v. 
Tyne  Commrs.,  17  W.R.  690).— So, 
the  opinion  of  underwriters  and  ship- 
owners having  been  given  as  to  the 
meaning  of  certain  words  in  a  charter- 
party,  the  fact  that  they  regulated 
the  voyages  of  their  own  vessels  in 
accordance  with  such  opinions  is  re- 
ceivable (Birrell  v.  Dryer,  9  App.  Cas. 
345). 

The  question  being  whether  an 
obstruction  to  a  harbour  was  caused 
by  a  neighbouring  sea-wall ; — an  engi- 
neer who  has  given  his  opinion  in 
the  negative  may  support  it  by  proof 
that  in  some  cases  harbours  along  the 
same  coast,  but  where  there  were  no 
sea-walls,  were  similarly  obstructed. 
(Folkes  V.  Chadd,  3  Doug.  157 ;  Metro- 
politan Asylums  District  v.  Hill,  cited, 
arUe,  151). 

The  question  being  whether  a  defi- 
ciency in  goods  entrusted  by  a  grocer 
to  his  shopman  was  due  to  the  latter's 
dishonesty,  or  to  the  necessary  waste 
from  retail  sales ; — other  grocers  may 
give  their  opinions  (1)  as  to  the  per- 
centage of  waste  which  may  gene- 
rally be  expected  from  that  class  of 
shop  and  mode  of  dealing ;  and  (2)  as 
to  whether  the  deficiency  in  question 
would  or  would  not  be  an  excessive 
amount  of  waste  under  the  particular 
circumstances  proved.  (3)  The  wit- 
nesses may  also  illustrate  their 
opinions  by  proof  of  similar  defi- 
ciencies from  retail  sales  in  their  own 
businesses  (M'Fadden  v.  Murdock, 
It.  R.  1C.L.211). 

The  question  being  whether  A.  died 
of     strpr9))j)JA9     poisoning ;— experts 


Inadmi89ihU. 

tain  document  was  written  by  A. ; 

an  expert  who  has  compared  the 
document  with  a  genuine  specimen  of 
A.'8  writing  not  jmxluced  at  the  trial, 
cannot  give  his  opinion  that  both 
are  written  by  the  same  person 
(FitKwalter  Peerage,  10  C.  ft  F.  193 ; 
Arbon  r.  Fussel,  3  P.  &  P.  162 ;  Tay. 
s.  1876) ;  nor,  even  if  produced,  that 
both  are  written  by  A,  (see  Steph.  art. 
49,  illustr.  d). 


The  question  being  whether  an 
obstruction  to  a  harbour  was  caused 
by  a  neighbouring  sea-wall ; — proof 
that  some  other  harbours  along  the 
same  coast  where  there  were  such 
walls  had  been  similarly  obstructed 
was  rejected,  as  an  attempt  litem  Hit 
resolvere  (Folkes  v.  Chadd,  opposite  ; 
Hawks  V.  Charlemont,  110  Mass. 
110 ;  and  see  antCy  151 ;  and  Conun. 
V.  Piper,  inf.  367), 


See  R.  V.  Hall,  5  N.7.L.R.  App.  C^ 
93,  cited  ante,  160. 
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who  have  given  their  opinions  as  to 
the  symptoms  of  such  poisoning,  and 
that  A.*s  death  was  caused  thereby, 
may  support  such  opinions  by  proof 
that  other  persons  who  were  admit- 
tedly poisoned  by  strychnine  had  ex- 
hibited similar  symptoms  to  A.*s  ;  and 
experts  whose  opinion  was  that  A. 
had,  on  the  contrary,  died  from  ordi- 
nary tetanus,  may  prore  that  other 
persons   who   admittedly   died   from 
the  latter  cause  had  exhibited  symp- 
toms like   A.*s  [R.  v.  Palmer,  Steph. 
Hist  Or.  Law,  toI.  iiL  389.  In  this  case, 
"  the  witnesses  were  confined  in  the 
closest  way  to  speaking  of  the  symp- 
toms in  general  terms,  and  were  not 
permitted  to  give  any  sort  of  opinion 
as  to  how  they  were  produced  "  (Steph. 
General  View.  p.  225).     Proof  of  this 
nature  should  only  be  admitted  when 
the  case  is  one  of  rarity,  as  were  in- 
stances  of   strychnine    poisoning    at 
the  date  of  Palmer's  trial  in    1856 
(Steph.  £v.,  art  50  n. ;  ante,  160).    The 
nature  of  new  explosives  may  also  be 
shown  by  their  effect  on  other  persons 
or  buildmgs,  injured  at  the  same  time 
(R.  V.  Betrnard,  and  R.  v.  McGrath, 
cited  ante,  66)]. 

The  question  being  whether  A. 
died  from  a  certain  poison ; — experts 
may  testify  as  to  the  results  of  experi- 
ments made  by  them  upon  various 
animals  to  illustrate  the  effects  of 
such  poison  (R.  r.  Lamson,  Browne 
and  Stewart's  Poison  Trials;  Steph. 
art  54).! — So,  on  a  trial  for  arson,  evi- 
dence of  experiments,  under  similar 
conditions  to  those  in  question,  made 
by  an  officer  of  the  Fire  Brigade  since 
the  commencement  of  the  trial,  is 
admissible  to  show  the  manner  in 
which  the  building  was  probably,  ig- 
nited (R.  V.  Haseltine,  12  Cox,  404 ;  but 
liee  R.  V.  Cattermoul,  atUe,  360). 


InadfMsnbU. 


The  question  bein^  whether  A.  mur- 
dered R  by  strikmg  him  with  a 
certain  instrument ; — evidence  of  ex- 
periments made  by  a  mechanician 
with  a  similar  instrument  upon  a 
dynamometer  is  not  admissible  to 
negative  the  sufficiency  of  the  instru- 
ment in  ouestion  to  cause  death 
(Comm.  V.  Piper,  120  Mass.  185 ;  the 
Court  remarked  that  such  evidence 
tended  not  to  assist,  but  to  confuse 
and  miblead  the  jury,  imless  the  ex- 
periments were  made  under  the  same 
conditions  as  those  in  question ;  see 
Folkes  V.  Chadd,  and  Hawks  t;.  Charle- 
mont,  ante,  151,  366). 


(C)  OPINIONS  OF  N0N-EXPEBT8.— The  opinions  or  beliefs  of 
witnesises  who  are  not  experts  are  admissible  in  proof  of  the  matters 
mentioned  below  on  grounds  of  necessity,  more  direct  and  positive 
evidence  being  often  unobtainable. 

Identity.  Resemblance.  Photographs. — Witnesses  may  state  their 
belief  as  to  the  identity  of  persons,  whether  present  in  court  or  not ; 
and  they  may  also  identify  absent  persons  by  photogmphs  produced 
and  proved  by  any  competent  testimony,  not  necessarily,  of  course, 
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that  of  the  photographer,  to  be  accurate  likenesses  (R.  t\  Tolson,  4 
F.  &  F.  103;  Frith  v.  Frith,   1896,  P.  74  ;   Hindson  r.  Ashby,  1896, 

2  Ch.  21-2,  27).  In  matrimonial  cases,  however,  the  Court  will  not, 
unless  under  very  special  circumstances,  act  upon  identification  by 
photograph  alone  (Frith  v.  F.  sup.)  As  to  photographic  copies  of  docu- 
ments, handwriting,  buildings^  places,  <&c.,  see  post^  chap,  zliii. 

So  they  may  give  their  opinion  as  to  the  resemblance  of  an  engrav- 
ing to  a  picture  not  produced  (Lucas  v,  Williams,  1892,  2  Q.B.  118, 
116) ;  or  of  a  portrait,  that  is  produced,  to  one  of  the  parties  in  court 
(Millesv.  Lamson,  Times,  October  29,  1892;  McQueen  r.  Phipps, 
Times,  July  1, 1897). 

Libels,  Threats.  Meaning  of  Words.  (a)^Befsrence  to  Plaintiff,— 
The  opinion  of  witnesses  is  admissible  to  prove  thatalibel(B.r.  Barnard, 
43  J.P.  127  ;  Odgers,  Libel,  4th  ed.,  634)  or  threat  (R.  v,  Hendy,4 
Cox,  243)  refers  to  plaintiff.  Meaning  of  Woi'ds, — So,  though  opinions 
are  not  receivable  to  explain  ordinary  words  used  in  any  ordinary 
sense,  it  is  otherwise  with  ordinary  words  used  in  a  peculiar  sense,  as 
where  a  slanderous  meaning  is  imputed  to  apparently  innocent  lan- 
guage ;  but  in  such  cases  a  foundation  must  always  be  laid  by  first 
asking  the  witness  whether  there  was  anything  in  the  circumstances 
of  the  case,  or  in  the  conduct  or  tone  of  the  speaker,  to  prevent  the 
words  from  conveying  their  ordinary  meaning,  the  question  may  then 
be  put,  '*  What  did  you  understand  by  the  words?  "  (Daines  v.  Hartley, 

3  Ex.  200 ;  Brunswick  v.  Harmer,  3  C.  &  K.  10 ;  Barnett  v.  Allen,  8  H. 
&  N.  376  ;  Gallaherv.  Murton,  4  T.L.R.  304  ;  Simmons  r.  Mitchell,  6 
App.Cas.  156,  163;  see  Curtis  v.  Peek,  cited  ante^  358;  Odgers,  4th  ed., 
14-120,  633). 

Handwriting,  (b) — The  genuineness  of  a  party's  handwriting,  or 
mark,  may  be  similarly  proved,  the  standard  of  comparison  being 
either  some  specimen  document  produced  at  the  trial  and  proved  to 
the  satisfaction  of  the  judge  to  be  genuine  {ante,  91-2),  or,  an  exemplar 
formed  in  the  mind  of  the  witness  from  his  pt'eviota  knowledge  of  the 
party's  handwriting.  A  statement  by  the  witness  that  he  is  ac- 
quainted with  ^the  party's  writing  is  ^.enerally  sufficient  in  chief,  it 
being  for  the  opponent  to  cross-examine  as  to  means  and  extent. 
Such  knowledge  may  be  acquired  : — (1)  By  having  at  any  time  aeen 
the  pwtg  urrite,  though  the  value  of  the  opinion  will,  of  course,  vary 
with  the  frequency  and  recentness  of  the  occasions  aud  the  attention 
paid  to  the  matter  by  the  witness ;  or  (2)  by  the  receipt  of  written 
oonimunicationa  purporting  to  be  in  his  handwriting,  in  reply  to 
documents  addressed  to  him  by  or  on  behalf  of  the  witness ;  though 
the  evidence  will  be  strengthened  by  the  communications  having  been 
acted  on  as  genuine  between  the  parties ;  or  (3)  by  having  observei^ 
ill  the  ordinary  course  of  business^  documents  purporting  to  be  in  the 
party's  handwriting ;  a  method  which  applies  also  to  the  proof  of 
ancient  handwriting  (Fitzwalter  Peerage,  10  C.  <fe  F.  193 :  Crawford 
Peerage,  2  H.L.C.  p..  557 ;  ante,  91-2). 

The  witness's  knowledge  must  not,  however,  have  been  acquired  for 
the  express  purpose  of  qualifying  him  to  testify  at  the  trial  (Best,  s. 
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286 ;  R.  V.  Grouch,  4  Cox,  163  ;  Stanger  v.  Searle,  1  Esp.  1  i ;  Doe  v. 
Sackermore,  5  A,&  £.  703  ;  Fjtzwalter  Peerage,  sup,).  And  if  his 
opinion  rests  upon  extrinsic  circumstances — e,g,,  the  probabilities  of 
the  case,  or  tho  character  or  conduct  of  the  supposed  writer,  and  not 
on  his  actual  knowledge  of  the  handwriting — it  will  be  rejected  (Da 
Costa  V.  Pym,  Peake,  Add.  Gas.  141).  The  witness  need  not  swear 
to  his  belief,  his  bare  opinion  being  admissible,  though  a  mere  state- 
ment that  the  writing  is  like  that  of  the  supposed  writer  is  insuffi- 
cient (Tay.  s.  1868).  The  evidence  being  primary,  and  not  secondary, 
in  its  nature,  will  not  become  inadmissible  because  the  writer  himself, 
or  some  one  who  saw  the  document  written,  might  have  been  called 
(Lacas  v.  Williams,  inf, ;  Wright  v.  Gobb,  1  T.L.R.555  ;  Best,s.232  ; 
Tay.  s.  1862) ;  or  because  the  disputed  document  cannot  be  produced, 
as  where  it  is  lost  or  incapable  of  removal  (Sayer  v.  Glossop,  2  Ex.  409 ; 
Lacas r.  Williams,  1892,  2  Q.B.  113). 

Proof  must,  of  course,  be  given  of  the  identity  of  the  writer  where 
the  witness  is  not  personally  acquainted  with  him. 

Mental  and  Physical  OonditionB.  Age.  (c) — Except  on  a  question 
of  the  witness's  sanity  (Knight  v.  Young,  2  Y.  &  B.  184  ;  Bootlet?. 
BluDdell,  19  Yes.  494,  506 ;  Pope  on  Lunacy,  2nd  ed.,  424)  he  may, 
as  we  have  seen,  always  testify  as  to  his  own  mental  or  physical  con- 
dition at  a  given  time  {ante,  49,  67) ;  or  state  what  he  thinks  induced 
him  to  do  a  particular  act  (Mansell  v.  Glements,  L.R.  9  G.  P  139) ;  or 
what  opinion  he  formed  on  receiving  a  certain  letter  (R.  v.  King,  1897, 
1  Q.B.  214). 

It  is  not  so,  however,  with  respect  to  the  mental  condition  of 
(AkfT% ;  thus,  neither  the  opinion  of  witnesses  who  are  not  experts 
(R.  V.  Neville,  Graw.  k  Dix  Abr.  Gas.  96),  nor  general  reputation 
(Greenslade  v.  Dare,  20  Beav.  284)  is  admissible  in  this  country  to 
prove  insanity,  though  such  questions  are  sometimes  allowed  not  as 
opinion  per  «e,  but  as  a  compendious  mode  of  eliciting  facts  (Wright 
f.  Tatham,  5  G.  <&  F.  pp.  690,  720-1,  735).  Nor  are  the  opinions  of 
witnesses  admissible  to  prove  another  person's  intention  (Townsend 
V.  T.,  1905,P.  66,80  ;  an^,49).  Witnesses  may,  however,  describe  the 
apparent  condition  of  people  and  things,  for  here  the  phenomena 
ar«s  often  too  numerous  and  indefinite  to  be  otherwise  conveyed 
(Best,  s.  517  j  Tay.  s.  1416).  And  direct  statements  of  opinion  as  to 
the  aye  of  children  have  been  received  (R.  v.  Gox,  1898, 1  Q.B.  179). 

Character. — In  practice,  as  we  have  seen,  the  opinions  of  witnesses 
are  receivable  on  this  subject  {ante,  168). 

Interlociitory  Matters. — So,  on  motions,  <Sec.,  affidavits  as  to  the 
deponent's  information  or  belief  are  admissible,  provided  the  grounds 
thereof  are  set  out,  otherwise  not  (0, 38, r.  3 ;  Re  Anthony,  1899,2 Gh. 
50;  poa<,438).     And  see  as  to  summons  for  directions,  post,  437. 

Other  Cases. — As  all  language  embodies  inferences  of  some  sort 
it  is  not  po«<sible  wholly  to  dissociate  statement  of  opinion  from 
statement  of  fact.  The  evidentiary  test  has  been  said  to  be,  that  if 
the  fact  stated  necessarily  involves  the  component  facts,  it  will  be 
admissible  as  amounting  to  a  mere  abbreviation ;   if  it  does  not 
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necessarily  involve  them,  but  may  be  supported  upon  several  distinct 
phases  of  fact,  the  particulars  only  should  be  given  and  not  the 
inference.  Thus,  though  a  witness  might,  without  objection,  state 
that  "A.  shot  B.,"  or  **A.  stabbed  B.,"  yet  the  statement  that 
"  A.  killed  B."  would  be  improper,  as  involving  a  conclusion  that 
might  be  remote  and  doubtful,  and  apply  equally  to  a  variety  of 
different  incidents  [ante,  44;  Whart.ss.  15,  509-518.  And  see  a 
reply  to  Dr.  Wharton  on  this  point  by  Mr.  Justice  Stephen,  8 
Southern  Law  Rep.  (Amer.)  567;  and  Chamberlayne's  Best, s.  511]. 


EXAMPLES. 


Admissible, 


InadmiuibU. 


(a)  To  prove  that  a  libel  referred 
to  the  plaintiff,  though  it  did  not  men- 
tion him  by  name,  both  the  plaintiff 
and  his  friends  may  swear  that,  upon 
reading  the  libel,  they  understood  it 
to  refer  to  him  (R.  v.  Barnard,  43  J.P- 
127 ;  Broome  v.  Gosden,  1  C.B.  728 ; 
Bourke  t;.  Warren,  2  C.  &  P.  307). 

So,  where  A.  sued  B.  for  damages 
for  destroying  a  picture  called  **  Beauty 
and  the  Beast,"  to  which  B.*8  defence 
was  that  the  picture  was  a  libel  on  his 
sister  and  her  husband  ; — evidence 
was  admitted  of  exclamations  of  re- 
cognition to  that  effect  uttered  by 
spectators  while  looking  at  the  picture 
in  a  public  gallery  in  which  it  was 
exhibited  (Du  Bost  v,  Beresford,  2 
Camp.  511,  612). 

A.  is  indicted  for  writing  to  B. 
threatening  that  if  B.  sold  his  farm 
to  certain  persons  he  would  "  suffer 
as  before  "  ; — B.  may,  after  explain- 
ing the  circumstances,  state  that  he 
understood  by  the  expression  that  A. 
intended  to  bum  his  house  down  (R. 
V.  Bendy,  4  Cox,  243). 


(6)  To  prove  A.'s  handwriting,  the 
opinion  of  B.,  who  has  seen  him  write 
but  once,  and  then  only  his  surname 
(Lewis  V.  Sapio,  M.  &  M.  39) ;  of  C,  who 
only  saw  him  write  twenty  years  ago 
(R.  V.  Home  Tooke,  25  How.  St.  Tr.  71); 
and  of  D.,  A.'s  servant,  who  has  never 
seen  him  write,  but  has  habitually 
posted  his  letters  (Doe  v.  Suckermore, 
5  A.  &  £.  703,  per  Lord  Denman),  are 
admissible. — So,  to  prove  the  writing 
of  A.,  a  merchant  livinfi;  abroad ; — 
the  opinion  of  B.,  a  merchant  in  Lon- 
don who  has  written  to,  and  received 
answers  purporting  to  come  from  A 


A.  sues  B.  for  libel  in  having  writteo 
that  A.  should  "  return  to  his  natural 
and  sinister  obscurity. ' '  The  opinions 
of  witnesses  are  not  admissible  to 
explain  these  words,  there  being  no- 
thmff  to  show  that  they  were  not  used 
in  their  ordinary  sense  (Brunswick  r. 
Harmer,  3  C.  &  K.  10 ;  in  Banett  t. 
Allen,  3  H.  &  N.  376,  the  Court  was 
divided  as  to  whether  the  word  **  black- 
leg **  could  be  so  explained). 

(6)  To  prove  the  nandwriting  of  A 
(a  prisoner),  the  opinion  of  a  con- 
stable, who  in  order  to  obtain  a  know- 
ledge of  his  writing  had  paid  him 
some  money,  and  got  him  to  write  & 
receipt,  is  inadmissible  (R.  v.  Crouch, 
4  Cox,  163). 

To  prove  a  defendant's  handwriting, 
the  opinion  of  the  plaintiff's  attorney, 
who  had  frequently  seen  and  acted 
on  papers  in  the  master's  office,  which 
the  defendant's  attorney  admitted 
had  been  written  by  l^e  dEefendant,  is 
inadmissible.  [Greaves  v.  Hunter, 
2  C.  &  P.  477.    In  Smith  v.  Saioa 
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(Corey  v.  Pitt,  Peake  Add.  Gas.  130) ; 
of  C,  B.*B  clerk,  who  has  constantly 
read  such  letters ;  and  of  D.,  B.'s 
broker,  who  has  habitually  seen  and 
been  consulted  about  them  (Doe  v. 
Suckermorc,  ttup.,  per  Lord  Denman) 
are  admissible,  although  neither  B., 
C,  nor  D.  ever  saw  A.  write. — See  also 
R.  V.  Tranter,  ante,  109. 


To  prove  the  handwriting  of  A.  (a 
deceased  curate)  to  a  marriage  certi- 
ficate eighty-five  yearR  old,  the  opinion 
of  B.,  the  parish  clerk,  who  only  knew 
A.*s  writing  from  various  old  signa- 
tures of  A.,  in  the  parish  register,  is 
admissible  (Doe  v.  Davies,  10  Q.B. 
314). — So,  the  opinion  of  C,  the  soli- 
citor to  A.'s  family,  who  only  knew 
A.*8  writing  bv  having  examined,  in 
the  course  of  business,  documents 
purporting  to  be  in  A. 's  writing  (Fitz- 
walter  Peerage,  10  C.  A  F.  193). 

(c)  In  an  action  by  a  house-agent 
to  recover  commission  on  the  sale  of 
a  house,  the  evidence  of  the  purchaser 
that  '*  he  thought  be  should  not  have 


Inadmissible. 

bury,  5  C.  &  P.  196,  where  one  party 
had  filed  an  affidavit  made  by  A.,  the 
attorney  to  the  opposite  party  wa<i 
allowed  to  prove  A.'s  signature 
to  another,  document  from  merely 
having  seen  the  signature  to  the  affi- 
davit. This  case  is  doubted  by  Mr. 
Taylor,  s.  1865,  8th  ed.,  in  spite  of  the 
consideration,  which  would  seem  also 
to  apply  to  the  previous  case,  that  the 
party  who  filed  A.'8  affidavit  might  be 
deemed  to  be  estopped  from  denying 
the  genuineness  of  A.*8  signature.] 

A.  sues  B.,  C,  and  D.,  on  their 
joint  and  several  promissory  note. 
To  prove  the  signature  of  D.,  A.  calls 
£.,  the  solicitor  for  the  defendants, 
whose  only  knowledge  of  D.'s  hand- 
writing was  derived  from  a  retainer, 
purporting  to  be  signed  by  all  of  them, 
on  which  £.  had  acted  in  defending 
the  action.  Held,  E.'s  opinion  was 
not  admissible  without  proof  that  D. 
had  acknowledged  his  signature,  since 
B.  and  C.  might  have  signed  the  docu- 
ment for  him  with  his  assent  (Drew  v. 
Prior,  5  M.  &  Gr.  264).  So  to  prove 
the  signature  of  A.,  a  Member  of  Par- 
liament, the  opinion  of  an  inspector 
of  franks  who  had  frequently  seen 
franks  pass  through  the  post  office 
bearing  A.*s  name,  but  had  never 
communicated  with  him  thereon,  has 
in  two  cases  been  rejected,  as  the  sig- 
natures might  have  been  forged  (Oarey 
V.  Pitt,  Pea.  Add.  Gas.  130,  per  Lord 
Kenyon ;  Batchelor  v.  Honey  wood» 
2  Esp.  714,  per  id.  ;  Mr.  Taylor  con- 
siders that  these  two  cases  carry  the 
law  to  the 'Verge  of  impropriety,  as 
they. conflict  with  the  presumption  of 
innocence,  s.  1886,  8th  ed.). 

To  prove  the  handwriting  of  an 
ancient  document,  the  opinion  of  a 
witness,  although  an  expert,  who  had 
acquired  his  knowledge  not  from  a 
course  of  business,  but  from  having 
studied  other  genuine  signatures  (not 
prodticed)  for  the  express  purpose  of 
testifying,  is  inadmissible  1(Fitzwalter 
Peerage,  inf. ;   and  see  antCt  91-2). 


(c)  The  question  being  as  to  the 
sanity  of  a  testator  ; — th«  opini<0Rs  of 
non-m^cal  friends  ctijfed  as.  wit- 
nesses   (R-   V.   Neville,  ^aw   ^^  Pir 
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bought  the  house  had  it  not  been  for 
the  agent's  card  to  view,"  is  receivable 
(Mansell  v.  Clements,  L.R.9C.P.  139). 

A.  is  charged  with  obtaining  cer- 
tain chums  from  B.  by  a  false  pre- 
tence, contained  in  a  letter,  that 
*'  the  chums  are  required  for  home 
use."  A  question  put  to  B.,  "  What 
opinion  did  you  form  as  to  A.'s  posi- 
tion and  occupation  from  the  receipt 
of  that  letter?"  and  B.*s  answer, 
"  I  thought  A-  was  either  a  farmer 
or  a  dairyman,"  held  admissible  as 
showing  B.'s  belief  in  the  truth  of 
A.*s  representation,  and  that  he  was 
thereby  induced  to  trust  A.  with  the 
goods  (R.  V,  King,  1897,  1  Q.B.  214, 
C.C.R.). 

A-  is  charged,  under  the  P^vention 
of  Ouelty  to  Children  Act,  1894,  with 
ill-treating  certain  children  under  the 
a^  of  sixteen  entrusted  to  her  care. 
The  fact  that  the  children  attended 
an  elementary  school,  and  testimony 
by  the  mistress  thereof  that  she  be- 
lieved  they  were  under  sixteen,  as 
well  as  similar  evidence  by  policemen 
and  others  who  had  seen  the  children, 
held  admisuble  (R.  v.  Cox,  1898,  1 
Q.B.  179.  By  s.  17  of  the  P.C.C. 
Act,  1904,  if  a  child  appears  to  the 
Court  to  he  under  the  age  in  question, 
it  shall  be  deemed  to  be  so  till  the 
contrary  is  proved.  In  the  above 
caee,  however,  only  one  of  the  children 
was  produced  in  court,  so  that  opinion, 
evidence  as  to  age,  and  inspection  out 
of  court  by  the  witnesses,  appear  to 
have  been  considered  of  general  ad- 
missibility. Cp.  ante,  343,  as  to  the 
age  and  fitness  of  children  under 
the  Factory  Act,  1878]. 


Inadmisaible, 

Abr.  Cas.  90,  97  n.),  or  of  deceased 
friends  expressed  by  their  letters  sjod 
conduct,  are  inadmissible  imless  ac* 
companying  and  explaining  acts  done 
by  the  testator  (Wright  tr.  Tatham, 
cited  ante,  62,  67). 

[For  other  cases  in  which  the 
opinions  or  inferences  of  ordinary 
witnesses  have  been  rejected,  see  Boo- 
field  V.  Smith,  Law  v,  Capron,  Rigg  v. 
Manchester  Ry.  cited  ante,  53]. 


(    »78    ) 


CHAPTER  XXXVI. 

JUDGMENTS. 

General  Bnles. 

The    following   general  rules  apply  to   judgments    of    every 
description : 

(L)  All  Judgments  are  conclusive  of  their  Existence  as  distin- 
gnished  from  their  Truth. — Judgments  being  public  transactions 
of  a  solemn  nature  are  presumed  to  be  faithfully  recorded.  Every 
judgment  is  therefore  conclusive  evidence  for  or  against  all  persons 
(whether  parties,  privies,  or  strangers)  of  its  own  existence,  date 
and  legal  effect,  as  distinguished  from  the  accuracy  of  the  decision 
rendered.  In  other  words  the  law  attiibutes  unerring  verity  to  the 
substantive  as  opposed  to  the  jttdicial  portions  of  the  record  (T^est, 
8.  590;  Tay.  s.  1667 ;  Steph.  art.  40). 

Thus,  where  A.  has  been  tried  and  acquitted  of  a  crime  against 
B.,  and  afterwards  sues  B.  for  malicious  prosecution,  the  record  in 
the  criminal  trial  is  conclusive  evidence  of  A.*s  acquittal ;  but  it  is, 
as  we  shall  presently  see,  no  proof  whatever  that  A.  was  innocent,  or 
that  B.  was  the  prosecutor,  or  was  actuated  by  malice  (Legatt  v. 
Tollervey,  14  East,  302;  Purcell  v.  Macnamara,  9  East,  361).  So  a 
verdict  against  a  master  in  an  action  for  the  negligence  of  his  servant 
is  conclusive  proof,  in  an  action  by  the  master  against  the  servant, 
of  the  amount  of  the  damages  recovered  against  the  master ;  but  it  is 
not  even  admissible  to  prove  the  servant's  negligence  (Green  v.  New 
River  Co.,  4  T.R.  590).  And  similarly,  a  judgment  by  a  creditor 
against  a  surety  is  evidence  in  an  action  by  the  surety  against  the 
principal  debtor,  of  the  amount  the  surety  has  been  compelled  to 
pay,  but  not  of  his  liability  to  pay  it  (Ring  t?.  Norman,  4  0. B.  884; 
j^xp.  Young,  re  Kitchin,17Ch.D.  668;  post,  384,  398).  And  to  rebut 
a  surety's  defence  that  the  creditor  had  received  money  from  the 
principal  in  satisfaction  of  his  claim,  the  creditor  was  allowed  to 
prove  a  judgment  against  himself  by  the  assignees  of  the  principal, 
by  which  such  moneys  were  recovered  back  (Pritchard  v.  Hitchcock, 
4M.ikG.  165). 

So,  judgments  are  admissible  in  this  connection  when  they  are 
tendered  to  contradict  a  witness  [Watson  v.  Little,  5  H.  &  N.  472, 
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where  A.  having  sworn  that  her  son  B.  was  born  on  March  18,  i.e., 
five  days  after  her  marriage,  an  affiliation  order  of  deceased  justicetf 
reciting  that  A.  swore  B.  was  born  on  March  8,  was  received  to 
contradict  her  testimony,  though  not  to  prove  the  bastardy  or  date 
of  birth  ;  B.  v.  M'Cue,  cited  post,  899,  where,  on  the  trial  of  a  re- 
ceiver, the  thief's  testimony  that  he  had  committed  the  theft  was 
allowed  to  be  contradicted  by  the  recoi-d  of  his  acquittal];  or  as 
constituting  a  link  of  title,  or  an  act  of  ownership  (Brew  v.  Haren, 
I.B.  11  O.L.  198) ;  or  as  explainiug  the  character  in  which  the  parties 
8V/e,  defend,  or  hold  property  (Davies  v.  Lowndes,  6  M.  <fe  Qr.  620 ; 
Lyell  V,  Kennedy,  14  App.  Cas.  437) ;  or  as  inAuencing  conduct(^homA& 
V,  Russell,  ante,  138). 

(2)  All  Judgments  are  conclusive  of  their  Truth  in  Favour  of 
the  Judge. — The  judgment  of  a  court  of  competent  jurisdiction  is 
conclusive  for  the  purpose  of  protecting  the  judge  who  pronounced, 
and  the  officers  who  enforced  it,  when  acting  within  the  scope  of 
their  authority.  This  rule  is  founded  on  public  policy  for  the  pro- 
tection of  judges  and  their  subordinates,  since  without  it  no  one 
would  be  so  rash  as  to  undertake  such  offices  (Tay.  s.  1669). 

In  the  Superior*  Courts,  therefore,  the  original  proceedings  and 
judgment  thereon  constitute  conclusive  proof  of  the  facts  stated  if, 
assuming  such  facts  to  be  true,  they  show  that  the  judge  had  juris- 
diction (Tay.  ss.  1669-1672;  and  see  84-86;  Steph.art.  45;  Ros.N.P. 
208-209,  1124-1129).  In  the  Inferior  Courts,  however,  the  maxim 
omnia  rite  esse  acta  does  not  apply  to  give  jurisdiction  (Falkingham 
V,  Victoria  Ry.,  1 900,  A.C.  463-4 ;  see  33  Am.  L.  Rev.  (165-84).  Thus, 
in  the  case  of  Awards  (id.),  or  Orders  made  either  under  special 
statutory  authority,  or  by  Justices,  the  facts  necessary  to  give  the 
jurisdiction  must  appear  on  the  face  of  the  proceedings  either  expressly 
or  by  necessaiy  implication  (Taylor  t;.  CI emson,  11  C.  &  F.  610;  Christie 
V,  Unwin,  11  A.  <&  £.  373;  R.  v.  Kent,  16  Cox,  583;  Jones  t.  German, 
J  897, 1  Q.B.  374 ;  though  such  recitals  are  no  evidence  of  the  existence 
of  the  facte  for  other  purposes,  R.  v,  Gilkes,  2  Man.  &  Ry.  454). 

The  rule  only  protects  where  the  judge  has  acted  without  juris- 
diction under  a  bondflde  mistake  of  fact ;  and  not  where  he  has  so 
acted  wilfully,  or  under  a  mistake  of  law  (Calder  v.  Halket,  8  Moo. 
P.C.  28  ;  Houlden  v.  Smith,  14  Q.B.  841 ;  Anderson  r.  Gorrie,  71  L.T. 
382). 

Thus,  where  a  justice  had  ordered  the  seizure  of  a  boat  under  the 
provisions  of  the  Bumboat  Act  (2  Geo.  III.  c.  28),  the  owner  was  pre- 
cluded in  an  action  against  the  justice  from  proving  that  it  was  a 
vessel  and  not  a  boat  (Brittain  v,  Kinnaird,  I  B.  &  B.  432  ;  and  see 
Kemp  V.  Neville,  10  C.B.N.S.  523;  and  Ros.  N.P.  1 124-1 129,  et  seq.). 
So,  with  an  order  under  a  Highway  Act,  for  the  removal  of  timber 
encumbering  the  highway,  the  owner  was  estopped  in  an  action 
against  the  justice  from  proving  that  the  place  was  no  part  of  the 
highway  (Mould  v.  Williams,  5  Q.B.  469).  And  under  the  Justices 
Protection  Act,  1848,  s.  41,  magistrates  are  expressly  exempted  from 
liability  for  issuing  warrants  of  distress  in  respect  of  a  poor  rate 
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which  proves  to  be  invalid ;  although,  at  common  law,  they  would 
have  been  liable  therefor,  since  the  validity  of  the  rate,  which  was 
necessary  to  give  them  jurisdiction,  could  not  be  determined  by  them 
(Tay.  8. 1672 ;  see  Fourth  Building  Soc.  v.  East  Ham,  1892, 1  Q.B. 
661).  On  the  other  hand,  a  county  court  judge  was  not  protected 
where  he  committed  a  party  residing  out  of  his  jurisdiction  for  con- 
tempt in  disobeying  an  order  of  the  Court  (Houlden  v.  Smith,  sup.).  ' 
(8)  All  Judgments  are  impeacliable  on  certain  Qrounds. — 
Domestic  Judgments^  when  tendered  to  prove  the  truth  of  the  finding, 
may,  in  general,  be  impeached  on  the  grounds  that  they  were  (1)  Not 
Filial,  «.^.,  interlocutory  (see  Ann.  Pr.  1906,  pp.  817-9),  reversed 
(the  pendency  of  an  appeal  is  not  sufficient,  Scott  v.  Pilkington,  2  B. 
&  S.  11),  a  mere  nonsuit  (now  abolished.  Fox  v.  Star  Co.,  1900,  A.C. 
19),  discontinuance  (under  0.  26,  r.  1 ;  or  by  agreement.  The  Kron- 
printz,  12  App.  Cas.  256),  stay,  on  payment  of  money  (Kelly  v. 
Hammond,  2  T.L.R.  804),  or  withdrawal  (of  the  record,  under  O.  22, 
rr.  1  &  2;  or  of  a  juror,  Thomas  v.  Exeter  Post,  18  Q.B.D.  822; 
Ripley  i?.  Arthur,  86  L.T.  735) ;  though  judgment  by  default  may 
estop  if  the  grounds  appear  on  the  face  of  the  judgment,  Irish  Land 
Com.  V.  Ryan,  1900,  2  I.R.  565 ;  Dowling  v.  Dillon,  39  Ir.  L.T.R. 
121),  or  (2)  Not  on  the  Merits,  e.g,y  obtained  on  some  technical 
objection,  or  default  of  pleading  (Re  Orrell,  12  Ch.  D.  681)  ;  or  mis- 
conception of  the  form  of  action,  or  because  the  debt  was  not  then 
due,  or  the  plaintiff  was  under  a  temporary  disability  to  sue  (Tay.  s. 
1719) ;  or  (3)  Without  Jurisdiction  (or  in  the  case  of  orders  by 
justices,  or  under  special  statutory  powers,  omission  to  recite  facts 
showing  jurisdiction,  sup.  374) ;  or  were  (4)  Fraudulent,  Collusive, 
or  Forged.  As  to  frauds  see  Priestman  v.  Thomas,  9  P.D.  210,  and 
Wyatt  r.  Palmer,  1899,  2  Q.B.  106.  A  plea  of  fraud,  however,  can 
in  general  only  be  taken  advantage  of  by  a  stranger  to  the  judgment 
who  is  in  no  way  privy  to  the  fraud,  and  not  by  a  party,  since,  if  the 
latter  were  innocent,  he  might  have  applied  to  vacate  the  judgment, 
and  if  guilty  he  cannot  escape  the  consequence  of  his  own  wrong 
(Tay.  s.  1713;  Steph.  art.  46);  so,  as  to  collusion — «.^.,  where  the 
parties,  even  without  fraud,  were  not  really  in  contest  (Bandon'  v 
Becher,  3  C.  &  F.  479,  510 ;  Girdlestone  v.  Brighton  Co.,  4  Ex.  D.107). 
The  rule  that  fraud  can  only  be  proved  by  an  innocent  party 
does  not  apply,  however,  to  probate  (Birch  v.  Birch,  190:^,  P.  130)  or 
divorce  cases  (Bonapai'te  v.  Bonaparte,  1892,  P.  402).  As  to  im- 
peaching Probates,  <kc.,  see  post^  401-2.  On  the  other  hand, 
judgments  hy  consent  [sxe  binding  (Serrao  v.  Noel,  15  Q.B.D.  549; 
The  Bellcairn,  10  P.D.  165;  Be  South  American  Co.  1895,  1 
Ch.  87  ;  Huddersfield  Co.  v.  Lister,  1895,  2  Ch.  273  ;  Shaw  v.  Here- 
fordshire, 1899,  2  Q.B.  282),  provided  they  proceed  upon  a 
compromise  of  the  cause  of  action  and  not  upon  some  merely 
technical  default  (Magnus  v.  National  Bank  of  Scotland,  57  L.J. 
Ch.  902),  or  contract  which  is  lUtra  vires  (Great  N.W.C.  Ry.  v. 
Charlebois,  1899,  A.C.  114  ;  and  see  generally  as  to  Judgments  by 
consent,  39  Sol.  Jo.  pp.  260,  279,  294,  311),  as  also  is  a  compromise 
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sanctioned   by   the    Court    (Worman  v.  Worman,  43  Ch.  D.  296  ; 
post,  401). 

Foreign  Judgmetite  (which  term  includes  judgments,  whether  strictly 
of  record  or  not,  emanating  from  Irish,  Scotch,  Ck)lonia1,  or  foreign 
tribuDals)  may,  in  like  manner,  be  impeached  because  (1)  iTot  Jin<d 

SNouvion  V.  Freeman,  15  App.  Cas.  1) ;  or  (2)  WiihotU  jurisdiction 
Pemberton  v.  Hughes,  1899, 1  Ch.  781);  or  (3)  Fraudulent  (Abouloff 
V.  Oppenheimer,  10  Q.B.D.  295  ;  Vadala  v,  Lawes,  25  Q.B.D.  810; 
Codd  V,  Delap,  92  L.T.  510)  ;  or  (4)  Against  natural  justice  (Pem- 
berton V.  Hughes,  sup,);  though  not  for  mistake  of  fact,  or  of  foreign 
or  English  law  {Id, ;  Piggott,  Foreign  Judgments,  106-107  ;  2  Smith, 
L.C.,  11th  ed.,  785-800;  Tay.  s.  1729 ;  Ros.  N.P.  209-211). 

(4)  Judgments  never  Evidence  of  Collateral  Matters. — No  judg- 
ment is  evidence  of  the  truth  of  any  matter  not  directly  decided,  or  a 
necessary  ground  of  the  decision  ;  thus,  it  is  never  evidence  of  facts 
which  merely  came  collaterally  in  question,  or  were  incidentally 
cognisable,  or  can  only  be  inferred  by  argument  from  the  decision  (R. 
V,  Duchess  of  Kingston,  20  How  St.  Tr.  538  ;  2  Smith  L.C.,  10th  ed^ 
713  ;  R.  V.  Hutchings,  6  Q.B.D.  300 ;  Concha  v.  Concha,  U  App.  Cas. 
541) ;  nor,  d  fortiori,  does  any  estoppel  arise  as  to  the  mere  reasons 
assigned  for  a  judgment  (Allsop  v,  Joy,  61  L.T.  213).  So,  the  opinion 
of  a  Registrar,  when  refusing  a  receiving  order^  that  the  creditor  was 
actuated  by  malice,  is  no  evidence  of  that  fact  (King  v,  Henderson, 
1898,  A.C.  720  ;  Ee  Vitoria,  1894, 2  Q.B.  387). 

(5)  Effect  of  Judgments  for  and  against  a  Party.  Dismisaals. 
Ac(iuittal8. — It  should  be  noticed,  as  a  point  common  to  both  species 
of  adjudications,  that  judgments  may  have  a  different  effect  according 
as  they  are  for  or  against  a  party;  thus  a  decree  of  divorce,  altering 
status,  concludes  even  strangers;  but  a  judgment  dismissing  the 
petition  affects  only  parties  and  privies  (Needham  v,  Bremner,  L.R. 
1  C.P.  583).  So,  a  conviction  for  non-repair  of  a  road  is  conclusive 
against  a  parish  of  its  liability  to  repair,  but  an  acquittal  (which  does 
notf  like  a  conviction,  ascertain  any  precise  fact,  though  see  Kinnis 
V.  Graves,  19  Cox,  42)  is  not  evidence  for  it  of  non -liability  (R.  r. 
St.  Pancras,  1  Peake,  220;  R.  v.  Wick  St.  Lawrence,  5  B.^fe  Ad.  526  ; 
Cooke  V,  Sholl,  5  T.R.  255;  as  to  dismissals  by  magistrates,  see  ante, 
H^Oypost,  380).  And  as  to  the  distinction  between  judgments  for  or 
against  joint-debtors,  see  post,  383-4. 

JUDGMENTS  IN  REM. — Subject  to  impeachment  on  the  grounds 
mentioned  supra,  375,  a  domestic  judgment  in  rem  is  in  civil  pro- 
ceedings (but  not  in  criminal,  Tay.  ss.  1680-1681 ;  contra,  2  Sm.  L.C. 
11th  ed.,  776-7)  conclusive  evidence  for  or  against  all  persons, 
whether  parties,  privies  or  strangers,  of  the  matters  actually  decided  ; 
and  this  probably,  although  it  has  not  been  pleaded  (Tay.  s.  1673). 
It  is  also,  as  between  parties  and  privies,  conclusive  of  the  groundM 
o/  the  decision  where  these  have  been  put  in  issue  and  actually 
decided  by  the  Court ;  but  as  between  strangers,  or  a  party  and  a 
stranger,  it  is  no  evidence  of  such  grounds  except  upon  questions  of 
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prize,  where  it  is  conclusive  if  the  ground  of  condemnation  is- plainly 
stated,  and  admissible  if  not  [Tay.  ss.  1733-1734  ;  cp,  Ballantynet'. 
Mackinnon,  1896,  2  Q.B.  455 ;  orders  of  removal  of  paupers  have 
bsen  considered  to  form  a  second  exception  (R.i;.  Wye,  7  A.  <&  E.  770  ; 
R.  17.  Kartington,  4  E.  &  B.  780;  though  the  latter  case  was  doubted  in 
R.  V,  Hatchings,  6  Q.B.D.  300) ;  and  Exchequer  condemnations  a 
third  (Hartt?.  Macnamara,  4  Price,  154  w. ;  Geyerv.  Aguilar,  7  T.R. 
681).  As  to  these  alleged  exceptions  see,  however,  De  Morai\  Con- 
cha, 29  Ch.  D.  268]. 

[Tay.  88.  1674-1681,  1733-1738  ;  Best,s.  593 ;  Ros.  N.R  196-197, 
206-207  ;  2  Smith,  L.C.,  11th  ed.,  751-6  ;  Everest  and  Strode  on  Es- 
toppel, 75-116  ;  Whart.  ss.  814-818.] 

A  foreign  judgment  in  rem  is  generally  conclusive  against 
strangers  only  upon  questions  of  prize,  where  the  ground  of  con- 
demnation is  plainly  stated ;  or  of  marriage  and  divorce,  where  the 
marriage  was  solemnised  and  the  parties  domiciled  in  the  foreign 
country  ;  or  of  barUcruptcy,  as  to  contracts  made  in  such  country  ;  or 
of  probate,   adnUnistraiion,    and  guardianship  to  a  limited  extent. 

iSee  Tay.  ss.  1732-1738 ;  Piggott  on  Foreign  Judgments  ;  Foote  on 
nternational  Law,  572-583;  Everest  and  Strode  on  Estoppel,  157- 
192;  Whart, s.  813-818;  2  Smith L.  C,  11th  ed., 800-823]. 

Judgments  in  Bern  and  in  Personam  Distinguished. — As  applied 
to  judgments,  the  terms  in  rem  and  in  personam,  which  are  adopted 
from,  though  not  belonging  to,  the  Roman  Law,  have  never  been 
clearly  detined  in  reference  to  our  own  or  any  other  system  (Steph. 
Dig.,  noU  xxiii.).  A  judgment  in  rem  has  been  described  as  **an 
adjudication  upon  the  status  of  some  particular  subject-matter  by  a 
tribunal  having  competent  authority  for  that  purpose"  (2  Smith,  L.O. 
11th  ed.,  752  ;  Piggott  on  Foreign  Judgments,  244) ;  a  definition 
which,  though  seemingly  the  best  that  can  be  framed  upon  a  difficult 
subject,  is  imperfect  in  that  it  fails  to  distinguish  between  territorial 
and  ex-territorial  8tatus(Whart.6s.  815-818);  besides  including  in 
its  terms  matters  which  are  not  properly  classed  as  judgments  in  rem 
— e.g.,  inquisitions  and  criminal  convictions  (Tay.  s.  1674).  It  has 
also  been  defined  as  "a  judgment  by  a  court  having  special  jurisdic- 
tion over  the  subject-matter  "  (M'Donnell  v,  Alcorn,  1894, 1 1.R.  274, 
278);  such  judgments,  however,  only  operate  in  rem  if  they  alter  status 
(Needham  v,  Bremner,  L.R.  1  C.P.  583). 

The  following  is  a  list  of  the  principal  adjudications  of  this 
nature: — (1)  JvdgmenU  in  condemnation  of  property  as  forfeited, 
whether  pronounced  by  the  old  Court  of  Exchequer  (now  the  Q.B.D.), 
or  by  the  Commissioners,  or  sub-Commissioners  of  Excise,  Inland 
Revenue,  or  Customs  (Geyer  v.  Aquilar,  7  T.R.  681 ;  Maingay  v. 
Gahan,  Ridge.  L.dz;S.  1,  79);  (2)  Adjvdications  as  to  Prize  in  the 
Admiralty  Court  (Le  Caux  t?.  Eden,  2  Doug.  p.  612),  or  for  the  en- 
forcement of  maritime  lien  (The  City  of  Mecca,  5  P.D.  28) ;  (3) 
Decrees  of  the  Divorce  CourU  provided  they  alter  status,  e,g,,  decrees 
of  judicial  separation,  or  for  dissolution  or  nullity  of  marriage,  but 
not  a  judgment  of  adultery  not  followed  by  a  decree  (Needham  r. 
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Bremner^  L.R.  1  C.P.  583) ;  nor  a  decree  in  a  buit  for  jactitation 
of  marriage  (R.  v.  Duchess  of  Kingston,  20  How.  St.  Tr.  537-45)  ; 
{A)  Grants  of  ProhaU  (Aliens.  Dundas,  3  T.R.  125;  />o««,379,  401),aiid 
administration  (Bouchier  v.  Taylor,  4  Br.  P.O.  708)  ;  (5)  Adjudicatious 
in  Bankruptct/  (Bpy.  Act,  1883,  s.  132,  sub-s.  2);  but  not  orders 
winding-up  companies  {Ee  Bowling,  1895,  1  Ch.  663) ;  (6)  Setitences 
of  Deprivation  and  expulsion,  whether  delivered  by  a  spiritual  court, 
visitor,  or  college  (Phillips  v.  Bury,  2  T.R.  346) ;  (7)  Old  Judgments  of 
Outlawry  ;  (8)  Settlement  Adjtidication8,U  either  unappealed  against 
or  confirmed  (R.  v.  Eenilworth,  2  T.R.  598  ;  R.i?.  Wick  St.  Lawrence, 
5  B.  &  Ad.  525  ;  Uxbridge  v.  Winchester,  91  L.T.  533)  ;  (9)  Judges 
certificates  of  election  of  a  member  of  parliament  under  31  <&  32  Yict. 
c.  125  (Waygood  v.  James,  L.R.  4  C.P.  361),  but  not  their  reports 
under  the  same  Act  (Stevens  ??.  Tiliett,  L.R.  6  C.P.  147)  ;  (10)  for- 
merly, judgments  for  the  Crown  on  scire  facias  for  the  repeal  of 
patents  (Ros.  N.P.  196)  ;  and  now  probably  on  petition  for  revoca* 
tion  under  the  Patents  Act,  1883,  s.  26  {id, ;  see  ^6  Deeley's  Patent, 
1895,  1  Ch.  687) ;  (11)  Adjudications  by  Commissioners  of  Inland 
Revenue  upon  stamp  duties  (Tay.  s.  1763,  if  delivered  before  the 
document  is  objected  to  in  evidence.  Prudential  Assoc,  r.  Curzon,  8 
Ex.  97)  ;  and  various  other  judgments  or  orders  made  under  special 
statutory  powers,  e.g.,  a  Justices'  order  that  a  street  is  a  highway  is 
a  judgment  in  rem,  and  conclusive  of  the  status  of  the  street  under 
the  Private  Street  Act,  1892 (Wakefield  v.  Cooke,  1^04,  A.C.  31 ;  post, 
390) ;  as  well  perhaps  as  (1 2)  sentences  of  Courts-martial  (Tay.  s.  1675). 

Judgments  in  personam  are  the  ordinary  judgments  between 
parties  in  cases  of  contract,  tort,  or  crime.  It  has  been  suggested 
that  the  term  inter  partes  would  be  a  more  correct  designation,  to 
distinguish  them  from  those  adjudications  hi  rem  which  affect 
personal  status  (2  Smith,  L.C.,  11th  ed.,  751) ;  but  as  most  judgments 
in  rem  are  also  inter  partes,  little  advantage  would  accrue.  The 
former  classification,  moreover,  has  been  recognised  by  the  legis- 
lature (24  &  25  Vict.  c.  10,  s.  35). 

Principle. — The  principle  of  the  conclusiveness  of  judgments  in 
rem  as  regards  persons  is,  that  public  policy  for  the  peace  of  society 
requires  that  matters  of  social  status  should  not  be  left  in  continual 
doubt ;  and  as  regards  things,  that  generally  speaking  every  one  who 
can  be  affected  by  the  decision  may  protect  his  intei'ests  by  becoming 
a  party  to  the  proceedings.  In  addition  to  which  it  is  to  be  remem- 
bered that  a  decision  in  rem  not  merely  declares  the  status  of  the 
person  or  thing,  but  ipso  facto  renders  it  such  as  it  is  declared;  thus, 
a  decree  of  divorce  not  only  annuls  the  marriage  but  renders  the  wife 
feme  sole  ;  an  adjudication  in  Bankruptcy  not  only  declares,  bat  con- 
stitutes, the  debtor  a  bankrupt ;  a  sentence  in  a  prize  Court  not 
merely  declares  the  vessel  prize,  but  vests  it  in  the  captor. 

Oonflicting  Judgments. — Where  there  have  been  conflicting  judg- 
ments in  rem,,  the  effect  is  to  set  the  whole  matter  at  large  again  (R.  r. 
Wyci  7  A.  &  E.  770 ;  R.  v,  Hutchings,  6  Q.B.D.  300 ;  cp.  ante,  26). 
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Admiatible. 


EXAMPLES. 


Inadmissible. 


A.  obtains  probate  of  B.*8  vrill 
(which  he  has  forged)  and  sues  C.  for 
a  debt  due  to  B. ; — the  probate  ib  con- 
clusive evidence,  until  revoked,  that 
A.  is  B.'s  executor  (Allen  v.  Dundas, 
3  T.R.  125  ;   see  post,  401-3). 


In  an  action  between  a  shipowner 
and  an  underwriter,  the  question 
being  whether  the  cargo  was  neutral 
or  enemy's  property,  the  sentence  of  a 
foreign  prize  Court  condemning  the 
ship  and  cargo  on  the  ground  that 
the  cargo  was  enemy's  property,  in  con- 
clusive, though  neither  plaintiff  nor 
defendant  were  parties  to  theforeign  pro- 
ceedings (Geyer  v.  Aguilar,  7  T.R.  681). 


A.  obtains  probate  of  B.'s  will ; — 
in  proceedings  between  strangers  the 
probate  is  neither  conclusive  nor, 
perhaps,  admissible  to  show  the 
genuineness  of  the  will  (see  R.  v.  But- 
tery, Rus.  A  Ry.  342 ;  R.  v.  Gilson, 
id.  343  n.) ;  the  sanity  of  the  testator 
(Marriot  t;.  Marriot,  1  Str.  671),  his 
domicile  (Concha  v.  Concha,  11  App. 
Gas.  541),  or  his  death  (Tay.  s.  1677  ; 
see  post,  401-3). 

In  an  administration  suit,  a  finding 
that  A.  is  entitled  to  an  annuity 
charged  on  the  property  of  the  de- 
ceased on  the  ground  that  A.  is  the 
legitimate  son  of  B.,  is  not  a  judg- 
ment in  rem  as  to  A. 's  legitimacy,  so 
as  to  bind  persons  not  patties  to  the 
inquiry  (McDonnell  v.  Alcorn,  1894, 
1 1.R.  274) ;  nor  is  an  Affiliation  Order 
a  judgment  in  rem  (Anderson  r.  Col- 
linson,  1901,  2  K.B.  107,  109);  nor  a 
declaration  under  the  Legitimacy 
Declaration  Act,  1858  (see  s.  8  ;  and  ep. 
Shedden  v.  A.-G.,  30  L.J.P.  &  M.  217). 

A.  is  prosecuted  for  bigamy  in 
marryinff  B.  during  the  lifetime  of  C, 
A.*s  husband ; — a  decree  in  a  previous 
suit,  brought  in  an  ecclesiastical  Court 
by  A.  against  C,  for  jactitation  of 
marriage,  which  decree  was  obtained 
on  the  groimd  that  C.  was  not  A.'s  hus- 
band, is  not  admissible  to  disprove 
the  former  marriage  (R.  r.  Duchess  of 
Kingston,  20  How.  St.  Tr.  537-545). 


JTOGMENTSIN  PERSONAM  AS  AFFECTING  PARTIES  AND 
PRIVIES. — Subject  to  impeachment  on  the  grounds  mentioned  ante, 
275-6,  a  domestic  judgment  of  a  court  of  competent  jurisdiction  is 
conclusive  proof,  in  subsequent  proceedings  between  the  same  parties 
or  their  privies,  of  the  matters  actuallt/  decided  (R.  v.  Duchess  of 
Kingston,  20  How.  St.  Tr.  355,  538),  as  well  as  of  the  grouiids  of  the 
deci9ian,yfhere  these  can  be  clearly  discovered  from  the  judgmeut  itself 
[Alison's  case,  L.R.  9  Ch.  1,  25;  Priestman  v.  Thomas,  9  P.D.  210 ; 
Irish  Land  Com.  r.  Ryan,  1900,  2  I.R.  565, 0.A.  ;  Dowlingr.  Dillon, 
39  Ir.  L.T.fl.  121,  O.A. ;  Steph.  art.  41  ;  Com.  v.  Evans,  101  Mass. 
25 ;  eanira  Ballantyne  v,  Mackinnon,  1896, 2  Q.B.  456, 462,  where  it 
was  considered  that  a  judgment  in  personcnn,  like  one  in  rem,  is 
conclusive  only  of  the  point  actually  decided,  and  not  of  the  grounds 
of  judgment]. 

[Tay.  ss.  1684-1710 ;  Best,  ss.  588-595;  Ros.  N.P.  192-194;  Steph. 
art.  41;2Sm.L.C.,llthed.,746-785;  Everest  and  Strode  on  Estoppel, 
51-74  ;  Whart.ss.  758-794;  83  Am.  L.Rev.  665.] 
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Scope  of  Rule, — This  rule  applies,  in  general,  equally  to  civil  and 
criminal  proceedings,  to  County  Courts,  and  to  oourts  of  summary 
jurisdiction  ( Wrightv.  KG.  Omnibus  Co.,  2Q,B.D.  271 ;  R.r.Mil«»,  24 
Q.B.D.  428;  Joint  Committee,  v.Croston,  1897, 1  Q.B.  251).  Thu8,the 
withditiwal  of  a  summons  by  consent  of  the  Court,  under  the  Sum- 
mary Jurisdiction  Acts,  operates  as  a  bar  to  a  fresh  one  for  the  same 
complaint  (Pickavance  v.  Pickavance,  1001,  P.  (»0).  But  an  order  of 
a  court  of  summary  jurisdiction  will  not  operate  as  an  estoppel  (1)  as 
to  any  matter  which  that  Court  had  no  authority  to  adjudicate  directly 
and  immediately  between  the  parties ;  nor  (2)  as  to  any  matter  inci- 
dentally coming  in  question  as  to  which  a  finding  if  held  conclusive 
between  the  parties  would  operate  in  prejudice  of  the  rights  of  others 
not  parties  to  the  proceedings ;  nor  (3)  as  to  any  incidental  matter 
not  otherwise  determined  than  as  having  been  the  particular  ground 
on  which  the  Court  dismissed  a  charge  or  complaint  (R.  i\  Hutchings, 
6  Q.B.D.  800, 804;  A.-G.  r. Erich^,  1 898, A.C. 518;  Wakefield r. Cooke, 
1904,  A.C.  81 ;  and  under  certain  statutes  no  estoppel  arises — t.g,^ 
the  dismissal  on  the  merits  of  a  bastardy  summons  under  7  &  8  Vict, 
c.  101,8.2,  though  evidence  upon,  is  no  bar  to,  a  subsequent  sam- 
mouH  under  the  same  statute  (R.i7. Gaunt,  L.R.  2  Q.B.466  ;  R.  r.Hall, 
57  L.T.  806)  ;  a  bastardy  order  is,  however,  res  judicata  to  a  limited 
extent  (Williams  t?.  Davies,  1 1  Q.B.D.  74).  So  under  the  Vaccination 
Act,  1867,  s.  81,  repeated  fines  might  be  inflicted  (Allen  r.  Worthy, 
L.R.  5  Q.B.  168 ;  though  cditer  under  s.  29,  Black  r.  Epping  Union,  49 
J.P.  16  ;  and  see  now  the  Vaccination  Act,  1898,  ss.  3-4  ;  and  68  J.P. 
849-50).  A  dismissal  on  'the  merits  of  a  civil-bill  ejectment,  on  the 
ground  that  the  plHintifif  had  failed  to  prove  his  case,  though  admis- 
sible, is  not  conclusive,  upon  subsequent  proceedings  between  the 
same  parties  for  the  same  cause  (Lennon  v  Meegan,  1905,  2  I.R.  189; 
Musgrave  v,  McAvry,  40  Ir.  L.T.  Jo.  188).  Nor  is  the  dismissal  of  a 
bankruptcy  petition  any  bar  to  a  second  notice  and  |  etition  for  the 
same  debt,  though  vexatious reappHcations  will  be  checked  (A^eVitom) 
1894, 2 Q.B.  887;  Re  Lavrard,  8  Mans.  817).  So,  the  registrar's  deciaon 
as  to  the  validity  of  a  debt  for  the  purpose  of  granting  a  receiving 
order  (tcf.),  or  his  provisional  decision  on  a  question  of  title  for  the 
purpose  of  ordeiingan  account  (/^^Cronmire,  1894,  2  Q.B.  246),  does 
not  estop.  Moreover,  in  bankruptcy,  the  consideration  for  a  judgment 
may,  on  account  of  the  danger  of  fraud,  always  be  inquired  into,  at 
the  instance  either  of  the  trustee  or  of  the  debtor  himself  (/xwt,  397) ; 
and  the  file  of  proceeding  creates  no  estoppel  {Exp.  Bacon,  17  Ch.D. 
447).  Neither  a  winding-up  order  {Re  Bowling,  1895, 1  Ch.  663),  nor 
a  balance  order  under  the  Companies  Act,  1862  (Westmoreland  r. 
Feilden,1891,  8  Ch.  15)  is  res  judicata.  Nor  do  decisions  in  ecclesias- 
tical ( cases  when  not  affecting  rights  of  property  (Read  r.  Bp.of 
Lincoln,  1892,  A.C.  644, 655). 

Foreign  Judgments,  Merger.  Election, — Foreign  judgments  ta 
personam  are  (subject  to  the  various  grounds  of  impeachment  men- 
tioned ante,  875)  also  conclusive  between  parties  and  privies.  Bui, 
while  domestic  judgments  generally  operate  as  a  merger  of  the  original 
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cause  of  action  (as  to  partial  merger,  see  Economic  Soc.  v,  Usborne, 
cited  post,  891),  so  that  execution  issue  thereon,  foreign  judgments 
do  not,  and  the  plaintiff  must  therefore  sue  either  upon  the  judgment 
itself,  which  will  then  be  treated  as  res  judicata  (Ee  Henderson,  87 
Ch.  D.  224),  or  upon  the  original  cause  of  action,  when  the  judgment 
is  considered  as  evidence  merely,  but  not  conclusive,  of  the  debt 
(Uawksford  v,  Giffard,  12  App.  Gas.  122).  As  to  the  effect  of  Scotch 
and  Irish  judgments  registered  in  England  and  vice  versd,  see  Ee 
Low,  1894,  1  Gh.  147  ;  and  Ann.  Pr.  1906,  560-64.  Where,  however, 
the  plaintiff  has  elected  to  take  a  foreign  judgment  in  discharge  of 
his  whole  cause  of  action,  he  cannot  afterw^irds  sue  for  the  resi- 
due of  the  debt  in  England  (Taylorr.Hollard,  1902, 1  K.B.  676). 
[Tay.  8.  1786  ;  see  Piggott,  Foreign  Judgments,  22-32  ;  Foote,  Priv. 
International  Law,  543-572 ;  Nelson,  International  Law,  338- 
375  ;  and  see  2  Smith  L.G.,  11th  ed.,  785-800]. 

Ees  judicaia :  effect  as  Flea,  Evidence,  or  Stay, — ^The  old  rule, 
established  by  R.  v.  Duchess  of  Kingston,  sup,,  was  that  judgments 
upon  the  same  matter  and  between  the  same  parties  were  *'  as  a  plea 
a  bar,  and  as  evidence  conclusive  ; ''  but  later  decisions  have  qualified 
the  latter  part  of  this  rule,  and  judgments  are  now  only  conclusive 
as  evidence  where  there  has  been  no  opportunity  of  pleading  them, 
since  if  a  party  elect  not  to  plead  an  estoppel  where  he  may,  he  is 
deemed  to  waive  it,  and  to  leave  the  prior  judgment  as  evidence  only 
for  the  jury,  who  may  find  the  contrary  (Ros.  N.P.  192  :  Steph.  art. 
54  ;  see,  for  an  instance  of  this  result,  Gonradi  v,  Gonradi,  L.R.  1  P. 
k  M.  514). 

Where  the  same  question  is  involved,  whether  res  judicata  or  not, 
the  party  may  also,  apart  from  O.  25,  r.  4,  apply,  before  pleading,  to 
have  the  action  stayed  under  the  inherent  jun^diction  of  the  Gourt 
(Stephenson  v  Garnett,  1898, 1  Q.B.  677  :  Reichel  v.  Magrath,  14 
App.  Gas.  665  ;  MacDougall  v.  Knight,  25  Q.B.D.  1).  And  the  same 
course  may  be  adopted  if  the  second  action  has  been  commenced  before 
the  delivery  of  judgment  in  the  first  (Gaird  v.  Moss,  33  Gh.  D.  22  ; 
The  Delta,  1  P.D.  393,  404  ;  Houston  v,  Sligo,  29  Gh.  D.  448). 

Principle. — The  ground  upon  which  parties  are  precluded  from 
re-litigating  the  same  matter  between  them  is  twofold  :  (1)  that  of 
public  policy,  it  being  in  the  interest  of  the  State  that  there  should 
be  an  end  of  litigation,  interest  rei  publico;  ut  sit  finis  litium;  and 
(2)  that  of  hardship  to  the  individual,  that  he  should  be  twice  vexed  for 
the  same  cause,  nemo  bis  vexari  pro  eadem  causa,  nemo  bispuniripro 
uno  delicto{Ijockyer  v.  Ferryman,  2  App.Gas.5]  ^,ptr  Lord  Blackburn). 
As  to  the  ground  upon  which  privies  are  concluded,  see  inf,,  383. 

(1)  Same  Parties  or  their  Privies.  Mutuality,  (a) — The  term 
parties  includes  not  only  those  named  on  the  record  (defendants 
becoming  parties  after  service  of  the  writ,  Evans  v,  Noton,1893, 1  Gh. 
252,264),  but  also  those  who  had  opportunity  to  attend  the  pro- 
ceedings (Wakefield  v,  Gooke,  1904,  A.C.  pp.  86,  38  ;  Askew  v.  Wood- 
head,  21  W.R.  578).  So,  in  probate  cases,  persons  cited,  or  even 
cognisant,  though  not  cited^  are  bound  by  the  judgment,  though  not 
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by  a  compromise  to  wbicb  they  are  no  parties  {post,  iOl).  And 
probably,  in  conformity  with  the  rule  as  to  admission?,  all  persons 
who  are  substantially  interested  in  the  result  come  within  the  same 
rule  (Tay.  ss.  1687-1688 ;  cp.  ante,  217-8).  Thus,  an  infant  suing  by  a 
next  friend  or  defending  by  a  guardian  is  considered  a  party,  although 
the  latter  is  not  (Sinclair  r.  Sinclair,  13  M.  &  W.  640  ;  ante,  218) ;  and 
he  is  bound  even  if  the  action  was  brought  without  his  knowledge  or 
consent  (Morgan  t;.  Thome,  7  M.  &  W.  400),  though  it  is  otherwise  in 
this  respect  with  a  person  sui  juris  (Ba,y\ej  v.  Buckland,  1  Ex.  1). — 
So,  judgments  as  to  the  construction  of  instruments  affecting  any 
unascertained  heir,  next  of  kin,  or  class,  are  binding  upon  a  repre* 
sentative  appointed  by  the  Court  to  represent  such  heir  or  class  [0. 
16,  r.  32  (a)  ;  a  member  of  a  class  will  not  however  be  bound  as  to  a 
separate  and  independent  right,  unless  he  has  acquiesced  in  such 
judgment.  Re  Lart,  1896,  2  Ch.  788 ;  nor  will  a  person  who,  though 
cognisant  of  the  proceedings,  has  no  right  to  intervene,  Young  r. 
HoUoway,  1895,  P.  87], 

A  party  to  be  affected  must,  however,  sue  or  defend  in  the  same 
right  and  character;  thus,  a  judgment  against  a  man  claiming  ex 
parte  patemd  will  not  bind  him  claiming  ex  parte  matemd  (Stark. 
Ev.  337);  nor  would  a  judgment  against  him  personally  be  evidence 
against  nim  in  a  representative  capacity  or  vice  versd  (Ros.  N.P.  198; 
and  cp.  Admissions,  ante,  217-8 ;  unless  sued  personally  for  a  wrong 
done  as  such  representative,  Spencer  v.  Thompson,  6  Ir.  O.L.R.  537, 
566  ;  Jewsbury  v.  Mummery,  L.R.  8  CP.  56 ;  Thompson  v.  Clarke, 
17  T.L.R.  455);  and  the  same  rule  applies  where  he  sustains  two 
different  characters  {e,g,,  executor  and  administrator,  Robinson's  case, 
5  Rep.  32  b);  or  represents  two  different  interests  (Leggott  v.  G.N.  Ry. 
1  Q.B.D.  599). 

A  fortiori,  a  judgment  in  a  civil  action  is  not  admissible  against 
the  same  person  in  a  criminal  trial,  nor  vice  versd,  since  the  parties 
are  necessarily  different ;  moreover,  the  burden  of  proof  is  not  the 
same,  the  defendant  in  the  criminal  trial  cannot  avail  himself  of  the 
admissions  of  the  plaintiff  in  the  civil  one,  and  the  jury  in  the  latter 
may  decide  upon  a  mere  preponderance  of  evidence  (Greenleaf ,  s.  537 ; 
Tay.  s.  1693 ;  Castrique  v,  Imrie,  L.R.  4  H.L.  p.  434,  per  Lord  filack- 
burn).  In  the  case,  however,  of  proceedings  before  magistrates  of  a 
civil,  and  sometimes  of  a  summary  criminal  nature,  this  rule  doeb  not 
obtain.  Thus,  a  magistrate's  award  of  compensation  under  6  &  7  Vict, 
c.  86,  s.  28,  is  a  bar  to  an  action  for  the  same  cause  (Wright  r.  L.G. 
Omnibus  Co.,  2  Q.B.D.  271 ;  infra,  393).  And  the  converse  also  holds; 
a  civil  judgment  being  a  bar  to  the  same  claim  before  a  magistnte 
(Routledge  v.  Hislop,  29  L.J.M.C.  90;  infra,  390).  So,  under  the 
Offences  Against  the  Person  Act,  1861,  ss.  42-45,  a  summary  convic- 
tion, or  a  certificate  of  dismissal  {ante,  340)  on  a  charge  of  common 
assault,,  or  of  aggravated  assault  on  a  woman  or  child,  is  a  bar  to  all 
proceedings,  civil  and  criminal,  for  the  same  cause  (Masper  t^.  Brown, 
1  C.P.p.  97);  and  so  with  convictions  under  the  Larceny  Act,  1861, 
s.  109  ;  the  Mf^licioua  Pama|;e  Act,  1861.  s.  67  ;  and  for  aggravated 
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assault  under  16  &  17  Vict.  c.  80,  8.  1  ^though  not  on  indictment  for 
unlawfully  wounding,  Lowe  v.  Howartn,  18  L.T.N.S.  297). 

Privies. — Judgments  are  also  conclusive  for  or  against  privies  not 
only  on  the  ground  of  identity  of  interest  (ante,  219),  but  also  on  the 
principle  qui  aentit  cammodum,  aentire  debet  et  onus  {Re  Lart,  1896, 
2  Gh.  788 ;  Tay.  s.  890).  '\'hus,  as  instances  of  successive  relationship, 
judgments  for  or  against  an  ancestor  are  evidence  for  or  against  his 
heir ;  those  against  a  testator  bind  his  executor,  legatee,  or  devisee  ; 
and  the  same  rule  applies  U  grantees,  mortgagees,  and  assignees, 
provided  their  titles  accrue  subsequently  to  the  judgment  [Doe  v, 
Derby,lA.<kE.p.790;  ^6  DeBurgho's  Estate,  1896,  1 1.R.  274,  where 
it  was  held  that  the  conversion  of  a  renewable  leasehold  into  a  fee 
farm  grant  was  not  the  acquisition  of  a  new  estate  for  this  purpose  ; 
Tay.  s.  1689].  So,  a  judgment  against  the  holder  of  an  office  will 
bind  his  successor  (Reichei  v,  Magrath,  14  App.  Gas.  665)  ;  and  one 
against  a  representative  class,  a  future  member  of  that  class 
(Sewers  Commissioners  v,  Gellatly,  8  Oh.  D.  6 10 ;  Llanover  c.  Homf ray, 
19  Oh.  D.  224).  And,  if  successive  remainders  are  limited  by  the 
same  deed,  a  judgment  for  one  remainderman  is  evidence  for  the  next 
in  succession  (Doe  v.  Tyler,  6  Bing.  890;  Doe  v.  Harlow,  12  A.  &  E. 
p.  42).  But  a  judgment  against  a  tenant  for  life  or  years  does 
not  bind  a  reversioner,  for  the  latter  claims  independently  (Bees  v. 
Watts,  3  M.  <k  W.  527;  Wenman  v.  Mackenzie,  5  E.  <&;  B.  447;  Tay.  s. 
1698) ;  nor  does  a  decree  against  a  predecessor  in  title,  restraining 
an  injury  to  land,  bind  succes^rs  (A.-G.  v,  Birmingham,  17  Ch.  D, 
685) ;  nor  a  decree  against  a  company  bind  another  company  to  which 
the  whole  of  its  assets  has  been  transferred,  for  here  there  is  no  privity 
of  estate  (Mercantile  Trust  v,  Biver  Plate  Trust,  1894,  1  Ch.  578). 

The  privy  is  also  bound  where  the  relationship  is  mutual  and  not 
successive.  Thus,  afi  instances  of  joirU  liahilUy  in  contract :  a  judg* 
ment  against  a  partner  or  joint  contractor  is  (unless  obtained  after 
the  dissolution  of  the  partnership  by  death,  Re  Hodgson,  Beckett  v. 
Ramsdale,  81  Ch.  D.  177  ;  Partnership  Act,  1890,  s.  9),  a  bar  to 
separate  actions,  or  a  joint  action,  against  the  rest  for  the  same  cause 
of  action  (but  not  for  different  ones,  e.^.,  on  a  cheque  and  the  original 
debt,  Wegg-Prosser  v,  Evans,  1895, 1  Q.B.  108,  overruling  Cambefort 
o.  Chapman,  19  Q.B.D.  229),  although  the  former  judgment  remains 
unsatisfied  CTay-  s- 1691 ;  King  v,  Hoare,  18  M.  <k  W.  494 ;  Kendall 
V,  Hamilton,  4  App.  Cas.  504)  ;  or  was  rescinded  with  the  judgment 
debtor's  consent  (Hammond  v,  Scbofield,  1891, 1  Q.B.  453)  ;  or  one 
of  the  debtiors  was  a  married  woman  contracting  in  respect  of  her 
separate  estate  (Hoare  v.  Niblett,  1891, 1  Q.B.  781) — the  reason  being 
not  only  that  the  cause  of  action  is  merged  in  the  judgment,  but 
that  the  right  of  each  debtor  to  be  sued  jointly  with  the  rest  is  gone 
(Kendall  v.  Hamilton,  sup. ;  Pilley  i?.  Robinson,  20  Q.B.D.  155).  But 
though  a  creditor  cannot  sue  one  partner  after  suing  the  other,  yet 
a  surety  for  one  of  the  partners  may,  since  the  rights  of  creditor  and 
surety  are  not  co-extensive  (Badeley  v.  Consolidated  Bank,  84  Ch.  D. 
536).     And  the  rule  has  been  said  to  apply  only  to  w>coessive  actions 
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against  co-debtors.  Thus  where  sf  \eral  partners  or  joint  debtors  are 
sued  in  the  same  action  and  one  consents  to  judgment,  this  was  held 
no  bar  to  a  continuance  against  the  others  (Weall  v.  James,  68  L.T. 
515;  cp.  Powelli?.  Adamson,  1895, 2 1.R.  4 1 ;  contra^  McLeod  v.  Power, 
18^8,  2  Oh.  295) ;  nor,  where  some  are  out  of  the  jurisdiction,  or  diffi- 
cult to  serve,  will  the  plaintiff  be  compelled  to  join  them  as  defendants 
(Robinson  t?.  Geisel,  1894,  2  Q.B.  685,  qualifying  Pilley  v,  Robinson, 
sup.).  A  j udgment  in  favour  of  one  of  several  joint  debton:^  however, 
must,  in  order  to  exempt  the  others,  have  proceeded  on  a  ground  that 
would  operate  as  a  discharge  to  all  (Phillips  v.  Ward,  83  L.  J.Ex.  7). 

Where  the  liability  is  joint  and  severed^  and  the  case  is  one  of 
contra^ct^  no  estoppel  will  arise.  Thus,  a  separate  judgment,  while 
unsatisfied,  against  one  debtor  will  not  bar  separate  actions  against 
the  rest  (Lechmere  v.  Fletcher,  1  C.  &  M.  623 ;  King  o.  Hoare,  tup. ; 
Drake  v.  Mitchell,  3  East,  251 ;  Bermondsey  Vestry  v.  Ramsey, 
L.R.  6  G.P.  247);  nor,  it  has  been  said,  a  joint  judgment  against  all, 
separate  actions  against  each  {Re  Davison,  18  Q.B.D.  50;  contra^ 
Lindley,  Partnership,  7th  ed.,  286-7  ;  and  cp.  Re  E.W.A.,  1901,  2 
K.B.  642).  A  joint  and  several  liability  in  tort,  however^  is  generally 
extinguished  by  a  judgment  recovered  against  any  one  of  the  parties 
liable,  for  the  cause  of  action^  being  one  and  indivisible  and  having 
been  merged  in  the  judgment,  it  cannot  ground  a  fresh  action 
(Brinsmead  v.  Harrison,  L.R.  7  C.P.  547;  Buckland  v.  Johnson, *15 
O.B.  145;  Munstert?.Cox,  IT.L.R.  542;  Kelly  i?.  Hammond, 2 T.L.R. 
804) ;  though  this  has  been  held  not  to  apply  to  breaches  of  trusty 
a  joint  judgment  against  all  forming  no  bar  to  separate  proceedings 
against  each  (Re  Davison^  sup,);  nor  a  separate  judgment  against  one 
any  bar  to  actions  against  the  rest  (Blyth  t?.  Fladgate,  1891,1  Ch. 
337  ;  Edwards  v.  Hood-Barrs,  1905, 1  Ch.  20). 

Where  the  case  is  not  one  of  joint  debtors,  but  of  joint  crediiorg^ 
equity  will  hold  each  entitled  to  a  separate  interest.  Thus,  where 
one  joint  creditor  sues  on  a  bond,  neither  accord  and  satisfaction 
with,  nor  probably  judgment  by,  the  other  will  bar  the  claim 
(Steeds  v.  Steeds,  22  Q.B.D.  537;  Palmer  v.  Mallett,  86  Ch.  D.  411). 

Judgments  against  executors  or  admin istratoi-s  do  not  necessarily 
bind  residuary  legatees,  or  next  of  kin,  since  the  former  do  not 
represent  the  estate  for  all  purposes  (Concha  v.  Concha,  11  App. 
Caa  541 ;  Harvey  v,  Wilde,  L.R.  14  Eq.  438;  Spencer  v.  Williams, 
L.R.  2  P.  <&  D.  230 ;  and  see  ante,  222) ;  nor,  in  the  absence  of  agree- 
ment, will  a  judgment  against  a  principal  bind  his  surety  (Pai-ker  v, 
Lewis,  8  Ch.  App.  1035  ;  Exp,  Young,  re  Kitchin,  17  Ch.D.  668);  nor 
a  judgment  against  a  wife's  separate  estate  for  an  ante-nuptieJ  debt 
bar  a  subsequent  action  against  her  husband  (Beck  v.  Pierce,  23 
Q.B.D.  31 6). 

The  rule  requiring  identity  of  parties  is  often  expressed  in  another 
form  by  the  maxim  Estoppels  must  be  mutual;  it  being  a  well-esta- 
blished principle  that  no  one  can  take  advantage  of  a  judgiuaoit 
unless  he  would  also  have  been  concluded  had  it  gone  against  him 
(Wenman  r,  Mackenzie,  5  E.  &  B.  447;  Spencer  t\  Williams,  tup, ;  De 
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Mora  V.  Concha,  29  Oh.  D.  26&;  for  exceptions  to  this  rule,  see  poat^ 
396-8;  and  chap,  zlviii. 

(2)  Identity  of  Subject-matter  and  Oldoct.  (6)— In  order  that  a 
former  judgment  should  conclude  the  parties  thereto  or  their  privies, 
either  as  an  estoppel  or  as  evidence,  the  matter  in  dispute' must  be 
the  same  in  both  proceedings;  though  it  is  not  necessary  that  it 
should  be  the  only  point  determined  in  either  (Tay.  ss.  1695-1701 ; 
1705-1710;  Stark.  Ev.,  4th  ed.,  338-337;  Ros.  N.P.  196-196). 

Under  the  old  form  of  pleadings  there  was  much  less  difficulty  in 
deciding  whether  a  matter  was  res  judicata  than  now,  when  the  plead- 
ings often  contain  a  long  story  (Ripley  v,  Arthur,  86  L.T.  735,  736). 
The  question  is  for  the  judge,  or,  if  the  facts  are  in  dispute,  for  the 
jury,  upon  the  evidence  adduced  (Tay.  s.  1695);  and  in  order  to 
decide  it  the  pleadings  in  the  former  action  (Robinson  v,  Duleep 
Singh,  11  Ch.  D.  798);  the  report  of  the  judge  who  tried  the  case 
(Houston  V,  Sligo,  29  Oh.  D.  448);  or  oral  evidence  (e.^.,  the  testimony 
of  an  arbitrator  to  explain^  though  not  to  contradict,  his  award ; 
Buocleuch  v.  Metropolitan  Board  of  Works,  L.R.  5  H.L.  418)  may  be 
resorted  to.  On  the  one  hand,  the  issues  may  be  the  same,  although 
the  form  of  action  and  the  marshaUiug  of  the  parties  may  be  different; 
on  the  other,  the  issues  may  be  distinct^  though  both  relate  to  the 
same  transaction  or  property.  The  safest  test,  therefore,  is  to  inquire 
whether  the  same  evidence  would  support  both  issues. 

Same  Object. — It  is  now  settled  that  when  once  a  given  fact  has 
been  put  in  issue  and  decided  between  the  parties,  it  will  conclude 
them  and  their  privies  from  re-litigating  such  fact  in  any  subsequent 
proceeding,  although  brought  for  a  different  purpose  or  object 
(Barrs  v.  Jackson,  1  PhiU.  582;  Flitters  v.  Allfrey,  L.R.  10  O.P.  29; 
Finneyr.F.,L.R.  1  P.&  D.483;  Priestmanr.  Thomas,  9  P.  D.  70,210). 
Though,  however,  this  is  true  with  regard  to  findings  offacty  yet  to  raise 
an  estoppel  on  the  W^A^  determined  the  two  suits  must,  it  would  seem, 
have  been  brought  for  the  same  purpose  and  object  [Hunter  v.  Stewart, 
81  L.J.  Ch.  346;  Nelson  v.  Oouch,  15  C.B.  N.S.  99  ;  Rio  Tinto  Co.  v. 
Soci^t^  des  M^tauz,  6  T.L.R.  408 ;  Whittaker  v,  Kershaw,  45  Ch.  D. 
320,  827 ;  at  all  events,  this  distinction,  which  was  taken  arguendo  in 
De  Mora  r.  Concha,  29  Ch.D.  268,  292,  helps  to  reconcile  many  of  the 
oonflioting  dMta  on  the  subject]. 

Election,  Fresh  Evvdemce. — It  is,  perhaps,  hardly  necessary  to 
remark  that,  whether  the  issues  are  the  same  or  not,  the  parties  may 
be  estopped,  not  on  the  ground  of  res  judicata,  but  of  election  (Scarf 
V.  Jardine,  7  App.  Cas.  845;  Re  Davison,  13  Q.B.D.  50, 53;  Taylor  r. 
HoUard,  1902,  IK.B.  676).  So,  though  the  parties  are  generally 
precluded  from  re-litigating  the  same  point,  a  case  may  sometimes,  by 
leave  of  the  Court,  be  reopened  upon  the  discovery  of  fresh  evidence 
tending  in  a  different  direction  (Stevens  i;.Tillett,  L.R.  6  C.P.  147, 
170;  Re  May,  28  Ch.  D.  616;  Phosphate  Sewage  Co.  v.  Mollesou,  4 
App.  Cas.  801;  Bo6wellv.Coaks,6R.167,K.L.). 

(8)  Whole  Case,  (c) — The  parties  are  also,  in  general,  estopped  as 
to  their  whole  .case,  and  will  not  be  permitted  to  re-open  the  same 
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subject-matter  of  litigation  merely  because  they  have  fix>m  negligence^ 
inadvertence,  or  even  accident,  omitted  a  part  of  their  case  (Henderson 
V.Henderson,  3  Hare,  115;    Joint  Committee  &c.  r.  Croston,  1897^ 

1  Q.B.  251;    see,  however,  Heath  v.  Weaversham  Overseers,  1894, 

2  Q.  B.  1 08 ;  poat^  394).  Thus,  they  may  not  split  their  cause  of  action 
(Russell  V.  Waterford  Railway  Co.,  16  L.R.I.  314;  MacDougall  r. 
Knight,  25Q.B.D.  1 ;  and  see  County  Courts  Act,  1888,8.  81)  ;  or 
theirrelief  (Serrao  v,  Noel,  1 5  Q.B.D.  549 ;  Wright  v.  Lond.  Gen.  Omni- 
bus Co.,  2  Q.B.D.  271)  ;  or  set  up  facts  which  were  available  for  them 
under  any  of  the  issues  tried  in  the  former  action  (Jewsburyi?.  Mum- 
mery, L.R.  8  C.P.  56;  Bagott?.  Williams,  3  B.&C.  239;  Dunn  r.  Murray, 
9  B.  &  C.  780).  And  if  all  matters  in  difference  are  referred,  this  is 
an  estoppel  as  to  every  claim  falling  within  the  scope  of  the  reference 
(Smith  V,  Johnson,  15  East,  213  ;Dunn  v.  Murray,  sup. ;  Henderson  r. 
Henderson,  sup. ;  though  not  as  to  others  outside  it  (Ravee  v.  Farmer. 
4  T.R.  146  ;  see  also  Rhodes t?.  Airedale  Commissionei*s,  1  C.P.D.  402). 

But  plaintiffs  are  not  bound,  nor  estopped  if  they  fail,  to  join 
distinct  causes  of  action  though  arising  in  respect  of  the  same  trans- 
action (Brunsden  v.  Humphrey,  14  Q.B.D.  141)  ;  nor  distinct  equities 
entitling  to  the  same  relief  (Hunter  t?.  Stewart,  31  L.J.  Ch.  346  ;  but 
see  Re  Hilton,  and  Shoe  Machinery  Co.  r.  Cutlan,  cited  post,  399  ;  also 
Piggott,  Foreign  Judgments,  48-51).  Nor  are  defendants  obliged  to 
litigate  all,  or  any,  of  their  defences  in  a  particular  suit  (Howlett  r. 
Tarte,  10  C.B.N.S.  813  ;  Davis  v.  Hedges,  L.R.  6  Q.B.  687  ;  Houston 
V.  Sligo,  29  Ch.  D.  448  ;  Caird  v.  Moss,  33  Ch.  D.  22) ;  d  fortiori,  no 
estoppel  arises  if  the  parties  had  no  opportunity  of  obtaining  in  the 
former  suit  the  relief  sought  in  the  latter  (Nelson  v.  Couch,  15 
C.B.N.S.  99  ;  The  Orient,  L.R.  3  P.C.  696  ;  The  Sylph,  L.R.  2  Ad. 
24) ;  nor  if  the  question  raised  in  the  second  action  was  not,  and 
could  not  properly  have  been,  decided  in  the  former  suit  (Bainbrigger. 
Baddeley,  2  Phill.  705 ;  Toulmin  v. Copland,  id,  711;  Blake  v.  O'Eelly, 
9  Ir.  R.  £q.  54 ;  Houston  v,  Sligo,  sup. ;  Worman  v.  Worman,  43  Ch. 
D.  296) ;  nor  if^  though  in  fact  raised  and  decided,  it  was  unneces- 
sary to  the  decision  (Concha  v.  Concha^  1 1  App.  Cas.  541 ). 

Ciiminal  Cases,  {d) — In  criminal  cases  a  similar  rule  prevails ;  an 
acquittal  or  conviction  being  conclusive  upon  a  second  indictment 
for  the  same  offence,  or  for  any  other  of  which  the  prisoner  might 
have  been  convicted  under  the  first  indictment.  So,  where  the  first 
offence  was  the  subject  of  summary  proceedings,  and  the  defendant 
is  accused  a  second  time,  upon  summons  or  indictment,  for  the  same 
offence,  whether  charged  in  the  original  form,  or  a  more  aggravated 
one.  Moreover^  under  the  Interpretation  Act,  1889  (524k  53  Vict, 
c.  63),  s.  33,  where  an  act  or  omission  constitutes  an  offence  under 
several  statutes,  or  both  by  statute  and  common  law,  the  offender 
shall  not,  unless  a  contrary  intention  appear,  be  liable  to  be  twice 
punished  for  the  same  offence  [Tay.  ss.  1705-1710;  1  Russ.  Or. 
38-49;  Archb.  Cr.  PI.,  23rd  ed.,  169-77;  Ros.  Or.  Ev.,  12th  ed., 
175-177 ;  64  J.P.  611  ;  and  as  to  the  effect  in  this  country  of  an 
acquittal  in  a  Foreign  Court,  see  68  J.P.  417]. 
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EXAMPLES. 
Same  Parties,  or  tkeir  Privies.     Mutuality. 


Admissible. 

(a)  A.  sues  B.  for  infnngeinent  of 
patent.  A,  obtaining  judgment  on 
the  ground  that  the  patent  is  valid. 
In  a  fresh  action  by  A.  for  a  sub- 
sequent infringement  of  the  same 
patent,  B.  is  estopped  from  im- 
peaching the  validity  of  the  patent 
(Shoe  Machinery  Co.  v.  Cutlan,  1896, 
1  Ch.  667  ;  Horrocks  v.  Stubbs,  74 
L.T.  58;  see  pcM<,  394,  397). 

A.,  as  public  officer  of  a  bank, 
having  obtained  judgment  against  B. 
for  a  debt  due  to  the  bank,  arrests 
him  for  a  greater  amount  than  is  ad- 
judged due.  In  a  subsequent  action 
for  malicious  arrest  by  B.  against  A. 
personally,  A.  is  estopped  from  dis- 

Suting  tne  correct  amount  of  the 
ebt,  though  in  the  former  action  he 
sued  in  autre  droU  (Spencer  v.  Thomp- 
son, 6  Ir.  C.L.R.  537). 

A.  sues  B.,  as  executrix  of  C,  for  a 
debt  due  from  C.  to  A.  ; — B.  does  not 
defend,  nor  plead  plene  administravU. 
In  a  subsequent  action  by  A.  against 
B.  personally,  B.  is  estopped  from 
denying  that  she  had  sufficient  assets 
of  C.'s  to  pay  the  debt  (Thompson  v. 
Qarke,  17  T.L.R.  455 ;  cp.  Jewsbury 
V.  Mummery,  post,  393). 

In  a  probate  action,  B.,  who  is 
made  a  defendant  as  A.'s  next  of  kin, 
hot  not  cited  as  A.'s  heir,  appears, 
and  unsuccessfully  disputes  A.  s  will. 
He  cannot  afterwards,  as  A.'s  heir, 
dispute  the  will  as  affecting  realty 
(Beardsley  v.  Beardsley,  1899,  1  Q.B. 
746). 

A.,  as  administratrix  of  B.  (her 
deceased  husband),  sues  a  railway 
company  under  Lord  Campbell's  Act 
for  damages  for  B.'s  death  by  a 
collision.  B.  had,  before  he  died, 
accepted  a  sum  of  money  in  full 
satisfaction  of  all  his  causes  of  action 
against  the  company.  A.'s  claim 
held  to  be  barred  [Read  v.  Great 
Eastern  Ry.  Co.,  L.R.  3  Q.B.  555; 
Griffiths  V.  Earl  of  Dudley,  9  Q.B.D. 
367.  These  cases  have  been  supposed 
to  conflict  with  Leggott  v.  Great 
Northern  Rv.  Co.,  opposite  ;  but  in 
Griffiths  V.  Earl  of  Dudley,  Cave,  J., 
denied  this.     The  Court  decided  that 


Inadmissible. 

(a)  A.  sues  B.  for  infringement  of 
patent,  B.  obtaining  judgment  on  the 
ground  that  the  patent  is  invalid.  On 
a  subsequent  petition  by  B.  for  the 
revocation  of  A.*s  patent,  A.  is  not 
estopped  from  again  maintaining  its 
validity,  since  B.'s  petition  is  a  pro- 
ceeding on  behalf  of  the  public,  and 
not  one  personally  between  A.  and 
B.  (Re  Deeley's  patent,  1895,  1  Ch. 
687) 

A.  is  convicted  of  forging  B.'s  sig- 
nature to  a  bill  of  exchange.  In  an 
action  against  B.,  by  C,  to  whom  A. 
has  transferred  the  bill,  A.'s  convic- 
tion is  not  admissible  to  prove  the 
forgery  {per  Blackburn,  J.,  in  Cas- 
trique  v.  Imrie,  L.R.  4  H.L.  p.  434  ; 
Parsons  v.  Lond.  County  Council,  9 
T.L.R.  619 ;  Yates  v.  Kyffin-Taylor, 
W.N.  1899,  p.  141).— So,  a  certificate 
of  acquittal  on  a  charge  of  rape  is  not 
admissible  to  disprove  the  rape  in  a 
divorce  suit  founded  thereon  [Virgo  r. 
Virgo,  69  L.T.  460.  For  a  converse 
case  in  which  a  civil  judgment  was 
rejected  in  a  criminal  case,  see  R.  v. 
Fontaine  Moreau,  11  Q.B.  1028]. 


A  verdict  and  judgment  in  an  action 
of  ejectment,  brought  to  try  the 
validity  of  a  will  of  realty, — Held  not 
admissible  in  a  suit  respecting  the 
same  will  in  the  Ecclesiastical  Courts 
(Grindall  v.  Grindall,  3  Hagg.  259, 
since  in  the  former  action  the  heir 
alone  was  a  party,  and  the  verdict 
might  have  been  collusive). 

A.,  as  administratrix  of  B.  (her 
deceased  husband),  obtains  judgment 
against  a  railway  company,  under 
Ix>rd  Campbell's  Act,  for  damages 
for  B.'s  death  from  a  collision.  She 
is  not  estopped  from  afterwards,  as 
administratrix,  suing  the  company  for 
loss  to  B.'s  personal  estate  on  account 
of  his  medical  expenses  and  inability 
to  attend  to  business  resulting  from 
the  same  accident,  since  in  the  former 
action  she  represented  B.'s  widow 
and  children  personally,  and  in  the 
latter  B.'s  estate  merely  (Leggott  v. 
Gt.  N.  Ry.  Co.,  1  Q.B.D.  599 ;  Daly 
V.  Dublin  &c.  Ry.  Co.,  30  L.R.L  514  ; 
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Admissible. 

the  Act  gave  no  new  right  of  action, 
but  only  substituted  the  rieht  of  the 
representative  to  sue,  for  that  of  the 
deceased]. 

'^ Certain  tenants  of  a  manor,  on 
behalf  of  themselves  and  all  other 
tenants,  sue  the  lord  in  respect  of  a 
manorial  right.  The  judgment  in 
this  suit  is  conclusive  in  an  action 
for  the  same  cause  between  a  subse- 
quent lord  and  other  tenants,  the  two 
sets  of  parties  being  privy  in  estate 
(Llanover  v,  Homfray,  19  Ch.  D.  224). 

A  judgment  in  a  suit  between  A., 
the  incumbent  of  a  living,  and  C, 
the  patron,  deciding  that  the  living 
was  vacant  on  the  grounds  of  A.*s 
resignation,  is  conclusive  in  an  action 
by  B.,  the  succeeding  incumbent, 
against  A.,  in  which  the  question  was 
whether  A.*s  resignation  was  valid 
(Reichel  v.  Magrath,  14  App.  Cas.  665). 

Where  A.,  one  of  three  orothers,  co- 
parceners in  gavelkind,  was  in  posses- 
sion of  the  whole  of  the  land  and 
leased  it  to  B.,  B.  was,  upon  the  deaths 
of  A.  and  of  another  of  the  brothers, 
held  estopped  from  denying  that  the 
surviving  brother  was  entitled,  as 
heir  and  privv  in  blood  of  A.,  to  the 
whole  of  the  land,  and  not  merely  to 
one-third  thereof  (Weeks  v.  Birch,  69 
L.T.  769). 

A.  and  B.,  co-owners  of  certain 
works,  sue  C.  for  diverting  water 
therefrom.  A  judgment  obtained  by 
A.,  when  sole  owner  of  the  works, 
against  C.  for  a  former  diversion  of  the 
water,  is  admissible  in  favour  of  A. 
and  B. ; — the  fact  of  their  joint  posses- 
sion of  the  works  being  sufficient 
primd  facie  evidence  of  their  privity 
of  estate  to  let  in  the  former  iudgment 
(Blakemore  v.  Glamorganshire  Co., 
2  C.  M.  &  R.  133 ;  cp.  !Baton  v,  Swan- 
sea Waterworks,  cited  post,  399). 


In  Anderson  v.  Collinson,  opposite, 
it  was  said  that  in  civil  proceedings 
A.  would  have  been  estopped,  ex- 
plaining R.  V.  Glynne,  L.R.  7  Q.B.  16, 
as  in  such  cases  only  binding  parties 
and  not  strangers. 


Inadmissible. 

see  further  Beven,    Employer's  lia- 
baity,  3rd  ed..  94-6). 

A  judgment  in  a  probate  suit  be- 
tween the  executor  and  next-of-kin  of 
a  testator,  in  which  the  domicile  of  the 
testator  was  declared  to  be  English, 
does  not  estop  the  next-of-kin  from 
bringing  a  subsequent  action  affainst 
the  residuary  legatee,  in  which  the 
question   was   whether   the  domicile 
was  not  Chilian,  and  as  such  did  not 
dsprive  the  testator  of  the  power  to 
bequeath  more  than  a  quarter  of  his 
property   to   strangers,   the  executor 
not  representing  the  parties  in  such 
a  dispute  and  the  question  of  domicile 
being  also  unnecessary  to  the  former 
decision  [Concha  v.  Concha,  11  App. 
Cas.  641 ;    and  see   McDonnell  v.  A\- 
com,   cited  arUe,   379].     So   a  judg- 
ment against  an  executor  does  not 
bind  a  devisee  (Harvey  v.  Wilde,  L.R. 
14  Eq.  438) ;    nor,  in  an  administra- 
tion  suit,   does   a   decree   against  a 
next-of-kin  who  has  renounced,  bind 
his   next-of-kin,    where    the    latter's 
claim   arises  upon   the  renunciation 
and  not  through  the  former  personally 
(Spencer  v.  Williams,  L.R.  2  P.  &  D. 
230). 

A.  sues  B.  for  necessaries  supplied 
to  B.'s  wife  whilst  living  apart  nom 
him.  B.*s  defence  is  that  his  wife  was 
living  in  adultery  at  the  time.  A 
verdict  in  former  divorce  proceedings 
finding  Uiat  B.'s  wife  had  committed 
adultery,  but  followed  by  a  judgment 
dismissing  B.*s  petition  on  the  ground 
of  his  own  adultery,  is  not  admissible 
against  A.  to  prove  the  wife's  adultery 
(Needham  v,  Bremner,  L.R.  1  CP. 
583  ;  contra.  Day  v.  SpresA,  Jebb  &  B. 
163,  where  a  similar  judgment  waa 
considered  as  primd  facie,  though  not 
conclusive,  evidence  on  the  ground 
that  A.  might  be  considered  as  claim- 
ing  through  the  wife ;  see  also  Keegan 
v.  Smith,  5  B.  &  C  376). 

A.  obtains  an  affiliation  order 
against  B.,  which,  on  appeal  to  Q.S., 
is  quashed,  on  the  ground  that  &  waa 
not  the  father  of  A.'s  child.  In  a 
subsequent  action  for  seduction  against 
B.  by  A.*s  mother,  the  latter  is  not 
estopped  from  proving  that  B.  was 
the  father,  since  the  parties  are  dif- 
ferent (Anderson  v.  GoUinaoo,  1901* 
2  K.B.  107). 

A.,  the  incoming  tenant  of  a  paUic- 
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AdinissibU. 


Inadmisstblt, 

house,  applies  for,  but  fails  to  obtain, 
a  new  licence.  This  is  no  bar  to  B.,  a 
subsequent  tenant,  obtaining  either  a 
new  licence  or  a  transfer  of  the  old  one 
from  A.*B  predecessor  [R.  v.  Upper 
Osgoldcross,  53  J.P.  823 ;  B.  v.Thomas, 
1892,  1  Q.B.  426;  R.  v.  Bristol 
Justices,  61  L.J.M.C.  141,  where  the 
ground  of  refusal  was  the  disorderly 
character  of  the  house,  as  to  which  see 
Latimer  v,  Birmingham,  and  Smith 
V,  Shann,  cited  anttt  167. 


Same  Subject- Matter, 


(6)  A.  recovers  judgment  asainst 
B.  for  a  debt,  B.  having  pleaded,  but 
failed  to  prove,  payment.  This  judg- 
ment is  conclusive  proof,  in  a  subse- 
quent  action  brought  by  B.  against 
A.  to  recover  the  money,  that  the 
debt  was  owing,  on  the  ground  that 
he  had  since  found  A.'s  receipt  for  its 
payment  (Marriott  v,  Hampton,  7  T.R. 
269  ;  2  Smith,  L.C.,  Uth  ed.,  421). 

A.,  being  sued  by  a  company  for 
unpaid  premium  and  calls,  obtains 
judgment  on  the  ground  that  he  was 
never  legally  a  shareholder.  This 
judgment  is  conclusive  in  A.'s  favour 
in  a  subsequent  action  by  him  against 
the  company  to  recover  moneys  paid 
by  him  as  an  alleged  shareholder 
(Alifion*s  case,  L.R.  9  Ch.  24). 

In  a  suit  between  A.  and  B.  for  ad- 
ministration to  the  goods  of  C,  deceased, 
a  grant  is  made  to  A.  on  the  ground 
that,  *'  as  far  as  appears  by  the  evi- 
dence," A.  is  next  of  kin  to  C.  This 
judgment  is  conclusive  proof  that  A. 
is  nearer  of  kin  than  B.,  in  a  suit  be- 
tween them  for  the  distribtUion  of  the 
effects  of  C.  though  the  two  suits  are  for 
different  objects  (Barrs  v.  Jackson,  1 
Phil.  582  ;  Spencer  v,  Williams,  L.R.  2 
P.  &  D.  230 ;  Hankin  v.  Turner,  10  Ch. 
D.  372  ;  and  see  Concha  v.  Concha,  11 
App.  Cas.  541). 


A.  sues  B.  in  the  County  Court  for 
damages  for  wrongful  dismissal.  A 
judgment  against  A.  in  this  action 
bars  a  subsequent  claim  before  justices 
against  B.  to  recover  his  wages  :   the 


(6)  A.  sues  B.  for  damages  for  false 
imprisonment  and  obtains  judgment. 

A.  is    not    barred    from    afterwards 
suing  B.   for  damages  for  malicious 

Srosecution,  the  cause  of  action  being 
ifferent,  though  the  jury  in  the 
former  ^ial  were  misdirected  to  con- 
sider B.'s  malicious  conduct  (Guest  v. 
Warren,  9  Ex.  379). 

The   owner  of  vessel   A.   recovers 
judgment  against  the  owner  of  vessel 

B.  for  damages  for  a  collision  caused 
by  the  negngence  of  B.'s  captain. 
The  owner  of  B.  is  not  estopped  by 
this  judgment  from  recovering  dam- 
ages from  the  owner  of  A.  for  the 
same  collision  as  being  caused  by  the 
negligence  of  A.'s  captain  (The  Calyp- 
so, 1  Swa.  Ad.  28  ;  cp.  Nelson  v.  Couch, 
inf.  392). — So,  where,  in  the  first 
action,  vessel  B.  was  in  tow  of  vessel 

C.  at  the  time  of  the  collision,  and  at 
the  trial  the  owners  of  C.  were  let  in 
to  defend  ; — a  judgment  by  A.  against 
B.  does  not  estop  B.  from  bringing  a 
subsequent  action  against  C,  the 
issue  being  different  (Shankland  v. 
Baine,  1881,  cited  Pritch.  Adm.  Dig. 
660). 

A.,  a  railway  company,  suefi  B.,  a 
corporation,  for  a  declaration  that 
A.'s  cars  are  personal  property  and 
do  not  liable  to  taxation  as  realty.  A 
previous  decision  between  A.  and  B. 
by  another  C^urt,  which  had  jurisdic- 
tion to  determine  the  amount  of  A.*s 
assessment,  but  not  his  liability  there- 
to, is  not  res  judicata  (Toronto  Ry.  v. 
Toronto  Corp.,  .1904,  A.C.  809). 

A.  sues  B.  in  the  County  Court  for 
damages  for  wrongful  dismissal.  B., 
without  making  any  set-off  or  counter- 
claim, ffives  evidence,  in  justification 
of  the  dismissal,  of  A.*s  negligence  in 
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question  in  the  two  proceedings  being 
the  same — i.e.,  whether  the  discharge 
was  wrongful  (Routledge  v.  Hislop,  29 
L.J.M.C.  90). 

A.  sues  B.  in  the  County  Court  to 
recover  possession  of  certain  heredita- 
ments. B.  applies  to  a  judge  in 
chambers  for  a  prohibition  on  the 
groimd  that  their  annual  value  ex- 
ceeds £20.  The  dismissal  of  this 
summons  estops  B.  from  proving  in 
the  action  that  the  premises  are  of 
greater  value  than  £20  (Symonds  v. 
Kees,  1  Ex.  D.  41). 


A.  is  charged  under  the  Public 
Health  Act,  1888,  s.  3,  with  erecting 
a  house  which  projects  beyond  those 
adjoining.  The  justices  being  equally 
divided,  the  charge  is  dismissed.  A. 
cannot  be  again  charged  for  con- 
tinuing the  same  buildings  on  future 
days  (Kinnis  v.  Graves,  19  Cox,  42 ; 
Wills,  J.,  stated  that  the  proper  course 
where  justices  were  equally  divided 
was  to  adjourn  and  reconstitute  the 
Court.  See  R.  v.  Wardle,  14  T.L.R. 
424,  where  Hawkins,  J.,  remarked 
that  a  dismissal  where  the  Court  was 
equally  divided  was  not  a  decision  on 
the  merits). 


InadmisnbU. 

damaging  his  property. — A  judgment 
against  B.  in  this  action  does  not 
estop  B.  from  seeking  damages  for 
A.'s  negligence  before  justices,  the 
negligence  justifying  compensation 
not  Deing  necessarUy  sufficient  to 
justify  dismissal  (Hindley  v.  Haslam, 
3  Q.B.D.  481). 

A.  obtains  a  magistrate's  order 
under  2  &  3  Vict.  c.  71,  s.  40,  against 
B.  for  the  delivery  up  of  certain  goods 
under  the  value  of  £15.  This  is  no 
bar  to  a  subsequent  action  by  A. 
against  B.  either  (1)  for  trover  of  the 
same  goods,  since  the  former  decision 
only  involves  a  provisional  and  not 
an  absolute  finding  as  to  their  title 
(Dover  v.  Child,  1  Ex.  D.  172) ;  or  (2) 
for  damages  for  their  detention,  since 
the  two  proceedings  are  not  for  the 
same  thing,  the  magistrate  bavins  no 
jurisdiction  as  to  damage  (Midland 
Ry.  Co.  V.  Martm,  1893,  2  Q.B.  172. 
Nor  does  the  rule  as  to  putting  a  party 
to  his  election,  where  there  are  alter- 
native remedies  for  the  same  subject- 
matter,  apply).  As  to  delivery  up  of 
premises,  see  id. ;  and  Ros.  N.  P.  207. 

A.  is  convicted  under  the  Public 
Health  Act,  1888,  s.  3,  of  erecting  a 
house  beyond  those  adjoining.  Tliis 
-conviction  is  not  admissible  to  prove 
its  erection,  on  a  subsequent  cnarge 
against  A.  of  continuing  the  house 
(Pommeroy  v,  Malvern  Council,  The 
Times,  July  7,  1903) ;  nor  is  the  A.-G. 
precluded  thereby  from  suing  A.  for 
a  mandatory  injunction  to  pull  down 
the  house  (A.-G.  v.  Wimbledon,  1904, 
2  Ch.  34). 

A.,  a  house-owner,  is  sued  bv  the 
Local  Board,  imder  the  Public  Health 
Act,  1875,  s.  150,  for  his  proportion  of 
the  expenses  of  sewering  a  street,  Uie 
summons  being  dismissed  on  the 
ground  that  "  tne  street  was  a  high- 
way repairable  by  the  inhabitants  at 
large."  Held,  that  this  finding  was 
beyond  the  jurisdiction  of  the  justices, 
wUch  was  only  to  make  or  refuse  the 
order  for  such  expenses ;  and  that  it 
was  no  bar  to  a  subsequent  claim  by 
the  Board  for  A.*s  proportion  of  the 
paving  expenses  for  the  same  street 
(R.  V,  Hutchings,  6  Q.B.D.  300 ;  ap- 
proved in  Wakefield  v.  Cooke,  ante, 
378  ;  cp.  R.  v.  N.  E.  Ry.,  19  Cox,  682, 
and  N.  E.  Ry.  v.  Dalton.  1898,  2  Q.B. 
60). 
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Admissible. 

A.  excavates  into  B.'s  mine,  cauaing 
damage  by  an  inflow  of  water. — A 
recovery  by  B.  bars  an  action  by  him 
for  future  inflows  through  the  same 
excavation,  the  cause  of  action  being 
entire  and  not  continuous  (Clegg  v, 
Dearden,  12  Q.B.  676). 


A.  recovers  judgment  against  B. 
for  damages  for  misrepresentation  as 
to  the  drainage  of  a  farm ; — A.  Is 
estopped  from  bringing  an  action  for 
future  damage  resulting  from  the 
same  misrepresentation,  the  cause  of 
action  not  being  continuous  (Clarke 
r.  Yorke,  31  W.R.  62). 

As  to  successive  claims  against  a 
servant  for  absenting  himself  from 
work,  which  claims  might  have  been 
included  in  a  former  claim,  see  James 
V.  Evans,  post,  393. 

A  mortgagor  covenants  to  pay  the 
(Mincipal  sum  secured  by  the  mort- 
gage and,  by  a  separate  covenant,  to 
pay  interest  at  7  per  cent.  "  so  long  as 
the  principal  sum,  or  any  part  thereof, 
remains  unpaid  "  ; — a  judgment  re- 
covered by  the  mortgagee  for  principal 
and  interest  precludes  him  from 
bringing  a  second  action  for  interest 
at  the  higher  rate  accrued  since  the 
judgment  {Exp.  Fewings,  re  Sneyd, 
25  Ch.  D.  338 ;  approved  in  Economic 
Life  Soc.  ».  Usborne,  1902,  A.C.  147, 
149-60). 


In  a  probate  suit  between  A.  and 
B.,  a  will,  propoimded  by  A.,  is,  under 
a  compromise,  admitted  to  probate  ; 
afterwards  B. obtains  judgment  against 
A.  in  a  chancery  action  setting  aside 
the  compromise  on  the  sround  that 
the  will  was  forged.  This  judgment 
is  conclusive  evidence  of  the  forgery 
in  a  further  probate  suit  by  B.  against 


IrMdmissibU. 

A.,  excavating  in  his  own  mine, 
causes  damage  to  B.'s  house  by  a  sub- 
sidence. A  recovery  by  B.  is  no  bar 
to  an  action  for  a  future  subsidence 
from  the  same  excavation,  the  cause 
of  action  being  continuous,  whether 
the  damage  itself  is  continuous  or  not 
[Darley  (k>.  v,  Mitchell,  U  App.  Cas. 
127 ;  Crumble  v.  Wallsena  Local 
Board,  1891,  1  Q.B.  603 ;  Clarke  v. 
Midland  G.  W.  Ry.  Co.,  1896,  2  I.R. 
294.  Here  the  cause  of  action  is  not 
the  excavation,  which  was  perfectly 
lawful,  but  the  damage  from  the  sub- 
sidence due  to  such  act.  And  an  in- 
jury to  several  persons  by  the  same 
negligence  is  a  separate  accident  to 
each  (South  Staff.  Tram  Co.  v.  Sick- 
ness &c.  Co.,  1891,  1  Q.B.  402)]. 

A.  erects  an  obstruction  on  B.'s 
land. — A  recovery  by  A.  is  no  bar  to  a 
future  action  in  respect  of  the  same 
obstruction,  the  cause  of  action  being 
its  continued  non-removal  (Holmes  v. 
Wilson,  10  A.  &  £.  603  ;  Thompson  v. 
Gibson,  7  M.  &  W.  466;  Clegg  v. 
Dearden,  sup.,  in  which  these  cases 
are  distinguished). 

As  to  successive  judgments  against 
a  servant  for  absenting  himself  from 
work,  see  Cutler  v.  Turner,  L.R.  9 
Q.B.  602,  cited  post,  393  ;  and  as  to 
continued  false  imprisonment,  Hardy 
V.  Ryle,  9  B.  &  C.  603. 

A  mortgagor  covenants  to  pay  the 
principal  sum  secured  by  the  mort- 
gage, and  by  a  separate  covenant,  to 
pay  interest  at  7  per  cent.  "  so  long  as 
any  sum  remains  due  either  on  the 
covenants,  or  any  judgment  in  respect 
thereof."  Held,  on  the  construction 
of  this  covenant,  that  a  judgment  re- 
covered by  the  mortgagee  for  principal 
and  interest  does  not  bar  a  subsequent 
action  for  interest  at  the  higher  rate, 
accrued  since  the  judgment  [Exp. 
Fewings,  and  Economic  Life  Soc.  v. 
Usborne,  opposite ;  and  see  Popple  v. 
Sylvester,  22  Ch.  D.  98 ;  and  Florence 
V.  Jenings,  2  C.B.N.S.  454]. 

Li  an  administration  suit  to  which 
A.  and  B.  are  parties,  A.  is  found  en- 
titled to  certain  property  by  purchase  ; 
this  is  no  bar  to  a  subsequent  Chancery 
action  by  B.  against  A.  to  set  aside  the 
purchase  on  the  ground  of  fraud  (Wid- 
genr  V,  Tepper,  7  Ch.  D.  423). 

in  a  collision  cause  in  the  Admiralty 
Court,  A.  obtains  a  judgment  in  rem 
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Admissible, 


Inadmissible. 


A.  to  revoke  the  probate,  although 
the  objects  of  the  two  suits  are  different 
and  the  relief  sought  in  the  former 
could  not  have  been  obtained  in  th«^ 
latter  action  (Priestman  v,  Thomas,  9 
P  D.  210). 


against  B.*b  ship ; — A.  is  not  estopped 
from  afterwards  suing  B.  in  personam 
if  the  proceeds  of  the  sale  are  insuiB- 
cient  to  pay  his  claim  (Nelson  v.  Couch, 
15  C.B.N.S.  99;  ep.  The  Calypso, 
ante,  389). — So  an  action  to  enforce 
the  sale  of  mortgaged  property  does 
not  bar  subsequent  proceedings 
against  the  debtor  for  the  unpaid 
balance  (id.) ;  nor  does  an  ezecutor*s 
action  against  a  legatee  for  the  sale  of 
shares  prematurely  transferred  to  the 
latter,  bar  a  subsequent  action  against 
him  to  refund  the  balance  of  the  legacy 
(Whittaker  v.  Kershaw,  45  Ch.  D.  320, 
327  ;  cp.  Wrifl^t  v,  London,  G.  O.  Co., 
and  James  v,  Evans,  inf.,  393). 


Whole  Case. 


(c)  A.,  in  a  running-down  case, 
recovers  damages  against  B.  for  in- 
jury done  to  his  carriage.  A.  is  es- 
topped from  afterwards  recovering 
damages  for  injury  done  to  his  horse 
by  the  same  accident  (see  Brunsden  v. 
Humphrey,  14  Q.B.D.  141.— So  if 
the  two  injuries  hod  been  to  different 
parts  of  his  person,  id.). 

A.  sues  a  railway  company  for 
damage  done  to  certain  sacks  ol  flour 
whilst  in  transit,  he  having  at  the 
time  notice  from  B.,  to  whom  he  had 
sold  other  sacks,  part  of  the  same  con- 
signment, that  such  other  sacks  had 
also  been  injured  ; — A.  is  jirecluded 
from  bringing  a  second  action  against 
the  company  for  the  damage  done  to 
B.'s  flour,  there  being  but  one  cause 
of  action,  and  A.  havinghad  an  oppor- 
tunity of  claiming  for  B.'s  damage  in 
the  first  action  (Kussell  v.  Waterford 
Ry.  Co.,  16  L.R.Ir.  314). 

A.  sues  B.  for  libellous  statements 
contained  in  a  pamphlet ; — judgment 
is  given  for  B. ; — A.  is  estopped  from 
bringing  a  subsequent  action  against 
B.  for  other  libellous  statements  con- 
tained in  the  same  pamphlet  (Mac- 
Dougall,  V.  Knight.  25  Q.B.D.  1). 

A.  sues  B.  for  three  items  of  an 
account,  and  consents  to  judgment 
for  two.  He  is  estopped  from  after- 
wards bringing  an  action  for  the  third 
(Bagot  V.  Williams,  3  B.  &  C.  235; 
Dunn  V.  Murray,  9  B.  &  C.  780). 

A.  summons  B.  before  a  magistrate 
for  furious  driving,  and  is  awarded 
compensation  : — he  is  estopped  from 
Afterwards  suing  B.  for  furtncr  com- 


(c)  A.  recovers  damages  against  B. 
for  injury  to  his  carriage.  A.  may 
afterwards  recover  damages  for  injury 
done  to  his  person  by  the  same  acci- 
dent, injuiy  to  property  and  injury  to 
person  giving  nse  to  distinct  causes 
of  action  wmch  need  not  be  joined 
(Brunsden  v,  Humphrey,  apposite; 
but  cp.  Wem3rBs  v.  Hopkins,  post, 
395). 

A.  recovers  judgment  against  B. 
for  obstructing  a  watercourse,  B.*a 
defence  being  a  denial  of  the  obetruc- 
tion.  In  a  second  action  for  a  sub- 
sequent obstruction,  B.  is  not  pre- 
cluded from  denying  A.'s  right  to  the 
watercourse  (£vel3ni  v.  Haynes,  ex- 
plained in  Outram  v.  Morewood,  3 
East,  346) ;  so  if  B.  is  sued  for  rent, 
and  lets  judgment  go  by  default,  he  is 
not  estopped  in  a  second  action  for 
subsequent  rent  from  raising  a  set-off 
which  he  omitted  from  the  mvt  (Hew- 
lett V.  Tarte,  10  C.B.N.S.  813). 

A.  sues  B.  for  the  price  of  a  kitchen- 
range  and  obtains  judgment.  B.  is 
not  estopped  from  afterwards  suing 
A.  for  negligence  in  the  couBtruction 
of  the  range  (Rigge  v.  Burbidge,  15 
M.  &  W.  598  ;  Davis  r.  Hedges,  L.R. 
6  Q.B.  687). 

A.  sues  B.  in  the  County  Court,  B. 
pleading  a  cross  claim  exceeding  the 
amount  recoverable  in  a  County 
Court ; — B.  is  not  estopped  from  re- 
covering the  balance  of  his  claim 
against  A.  in  a  second  action  (Web- 
ster V.  Armstrong,  54  L.J.Q.B.  236; 
aliter  if  the  plaintiff  abandons  part  of 
an  entire  claim  in  order  to  sue  in  the 
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pensation  (Wright  f.  London  General 
Omnibna  Co.,  2  Q.B.D.  271).  So,  a 
magistrate's  award  of  compensation 
to  a  master  under  the  Employers  and 
Workmen  Act,  1875,  s.  4,  for  a  ser- 
vant leaving  his  employment,  is  a  bar 
to  further  compensation  for  a  second 
absence  occurring  before,  and  capable 
of  being  included  in,  the  first  summons 
(James  v,  Evans,  1897,  2  Q.B.  180). 

A.  sues  B.  in  the  Chancery  Division 
for  the  delivery  up  of  certain  shares, 
and  obtains  judgment  by  consent : — 

A.  is  estopped  from  afterwards  suing 

B.  in  the  Queen's  Bench  Division  for 
damages  for  the  detention  of  the 
shares,  as  the  cause  of  action  is  the 
same,  and  the  latter  relief  might,  and 
ought  to,  have  been  sought  in  the 
former  action  (Serrao  v.  Noel,  15 
Q.B.D.  549). 

A.  obtains  a  judgment,  finding 
assets  against  B.,  as  executor ; — in  a 
subsequent  action  by  A.  for  devas- 
tavit, B.  is  estopped  from  proving 
that  he  misapplied  the  assets  with  A. '8 
consent,  as  this  is  in  effect  a  plea  of 
no  assets  which  B.  might  have  proved 
by  the  same  facts  in  the  former  action 
(Jewsbury  v.  Mummery,  L.R.  8  C.P. 
50 ;  ep.  Thompson  v.  Clarke,  ante, 
387). 


A.  sues  B.  on  a  bill  of  exchange  to 
which  B.*s  defence  is  a  composition 
deed  executed  by  A.  A.  consents  to 
judgment  in  B.*8  favour.  In  a  sub- 
sequent action  by  A.  against  B.  for 
non-payment  of  an  instalment  under 
the  deed  due  before  the  former  judg- 
ment ; — held,  the  former  proceedings 
were  a  bar  to  the  second  action,  since 
the  fact  of  the  non-payment  might 
have  been  raised  in  the  former  action 
(Newington  v.  Levy.  I^R.  6  C.P.  180). 

In  proceedings  between  A.  (a  com- 
mittee of  river  authorities)  and  B.  (an 
Urban  Board),  B.  consented  to  a 
County  Court  order  against  him  to 
erect  works  so  as  to  prevent  the  pollu- 
tion of  a  certain  **  stream."  At  the 
time  of  the  consent  B.  did  not  object, 
though  he  might  have  done,  that  the 
order  could  only  extend  to  tidal  por- 
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County  Court,  see  County  Courts  Act, 
1888,  B.  81 ;  Vines  v.  Arnold,  8  C.B. 
632). 

A  recovery  against  a  servant  for 
absenting  himself  from  work  is  no  bar 
to  proceedings  for  a  second  breach  of 
the  same  hiring,  occurring  after  the 
first  recovery  (Cutler  v.  Turner,  L.R. 
9  Q.B.  502). 

A.  sues  B.  for  rescission  of  a  con- 
tract, judgment  being  given  for  B. 
A.  is  not  estopped  from  afterwards 
suing  B.  for  damages  for  breach  of 
the  contract  (Callandar  v.  Dittrich,  4 
M.  ft  G.  68). 


A.,  as  B.'s  executor,  files  a  bill 
against  C,  as  executor  de  son  tort,  for 
administration  of  B.'s  estate,  also 
raising  issues  in  the  bill  as  to  the 
validity  of  a  transfer  of  stock  from 
B.  to  C.,  and  as  to  B.*s  sanity  at  the 
time ; — An  ordinary  decree  for  ad- 
ministration is  granted  without  men- 
tion of  these  issues.  This  decree 
does  not  preclude  A.  from  raising  the 
same  issues  in  a  subsequent  suit 
against  C,  as  they  could  not  have 
been  properly  determined  in,  and 
were  not  relevant  to,  the  relief  sought 
by  the  former  suit  (Blake  v.  CKeily, 
9  Ir.  R.  £q.  54 ;  see  Bainbrigge  v. 
Baddeley.  2  Phil.  705). 

A.  sues  B.  on  a  bill  of  exchange,  B.^s 
defence  being  a  composition  deed 
executed  by  A.  A.  consents  to  judg- 
ment in  B.'s  favour.  In  a  fresh 
action  by  A.  against  B.  for  non-pay- 
ment of  an  instalment  due  after  the 
former  judgment,  held,  the  former 
judgment  was  no  bar  to  the  second 
action,  since  the  non-payment  could 
not  have  been  raised  in  the  former 
proceedings  (Hall  v.  Levy,  L.R.  10 
C.P.  154). 

In  proceedings  in  1866  between  A. 
(a  landowner)  and  B.  (a  highway 
board),  A.  was  held  exempted  from 
liability  to  pay  a  highway  rate  on  the 
ground  that  he  was  liable  to  repair  a 
certain  road  ratione  tenuroe.  The 
road  had  before  this  date  been  so 
altered  that  A.*s  liability  to  repair  it 
had  really  ceased,  but  this  fact  wa.s 
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tions  of  a  stream  by  a  licence  of  the 
Local  Qovemment  Board  first  ob- 
tained. Held  that  B.  was  estopped 
from  rairang  this  point  in  subsequent 
proceedings  against  him  by  A.  to  en- 
force the  order  (Joint  Committee  of 
River  Ribble  v.  Croston  Urban  Board, 
1897,  1  Q.B.  251). 

A.,  in  a  partnership  suit  against  B. 
obtains  a  decree  ordering  a  reference 
to  a  master  to  compute  what  is  due  t-o 
him  upon  all  accounts  in  question  in 
the  pleadings,  under  which  reference 
only  a  portion  of  the  tranbactions  of 
the  partnership  are  gone  into ; — A. 
cannot  afterwards  sue  B.  in  respect 
of  the  others  (Henderson  v.  Henderson, 
3  Hare,  115). 

In  an  interpleader  issue,  ordered  in 
A.'8  bankruptcy,  as  to  the  ownership 
of  a  debt  assigned  by  A.  to  B.,  and  the 
validity  of  which  assignment  C,  the 
trustee,  disputes  on  the  ground  that 
at  the  time  thereof  B.  had  notice  of  an 
act  of  bankruptcy,  judgment  is  given 
in  favour  of  B. — Held  that  C.  is  es- 
topped in  subsequent  proceedings  in 
the  bankruptcy,  from  impeaching  the 
assignment  on  the  ground  either  of 
fraudulent  preference  or  that  A.'b 
as&ignment  was  itself  an  act  of  bank- 
ruptcy, evidence  as  to  both  points  hav> 
ing  been  admissible  under  the  first  issue 
(Re  Hilton,  exp.  March,  67  L.T.  694). 

A.  sues  B.  for  infringement  of  pa- 
tent, B.'s  defence  being  that  the  patent 
is  invalid  by  reason  of  anticipation. 
In  a  subsequent  action  by  A.  for  fresh 
infringements  by  B.,  B.  is  estopped 
from  disputing  the  validity  of  the 
patent  by  reason  of  different  antici- 
pations only  discovered  since  the 
prior  action  (Shoe  Machinery  Co.  v. 
Cutlan,  1896,  1  Ch.  667.  Romer,  J., 
remarked  that  B.  was  bound  to  liti- 
gate his  whole  case,  and  to  search  and 
find  out  all  grounds  of  invalidity  that 
he  intended  to  rely  on  in  support  of 
his  plea  of  invalidity). 


IncidmUeibU, 

unknown  to  the  Court  and  parties  in 
1866.  Held,  that  A.  was  not  estopped 
from  disputing  his  liability  to  repair 
the  roaa  in  subsequent  proceedrnfls 
between  B.'s  successors  and  himself 
(Heath  v.  Weaversham  Overseers,  1894, 
2  Q.B.  108 ;  cp,  Shaw  v.  Day,  and 
Betts  V.  Menzies,  post,  397). 

A.  files  a  bill  in  equity  against  a 
company,  claiming  to  be  admitted  as 
a  shareholder  upon  the  ground  that 
he  is  the  transferee  of  certain  shares ; 
— he  is  not  estopped  from  afterwards 
filing  a  bill  against  the  same  com- 
pany claiming  to  be  admitted  as  a 
shareholder  on  the  ground  that  the 
course  of  dealing  adopted  by  the 
company  with  respect  to  the  issue  of 
shares  entitled  him  to  membership 
(Hunter  v.  Stewart,  31  L.J.  Ch.  346). 


Criminal  Cases. 


(d)  A.  is  indicted  for  the  murder 
of  B.  and  acquitted.  He  cannot 
afterwards  be  indicted  for  the  man- 
slaughter of  B.  ;  nor  vice  versd  (2 
Hale,  246;  R.  v.  Holcroft,  4  Rep. 
46  b.  ;  R.  v.  Tancock,  13  Cox,  217). 

So  an  acquittal  on  a  coroner's  in- 
quisition for  the  murder  of  an  infant 


{d)  A.  is  indicted  for  the  murder 
of  B.  and  acquitted.  He  may  after- 
wards be  indicted  (1)  for  arson  in 
setting  fire  to  a  house  whereby  B.*b 
death  was  caused  (R.  v.  Sem^,  107 
Sess.  Papers,  CC.C.  418-419) ;  or  (2) 
for  procuring  abortion  upon  the 
deceased  (R.  v.  Topham.  28  L.Jo.  186). 
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hem  been  held  to  bar  a  subsequent  in- 
dictment for  concealment  of  birth  (R. 
V.  Ryland,  1  Russ.  Cr.,  6th  ed.,  45  n.). 

So,  a  conviction  for  false  pretences 
18  a  bar  to  a  subsequent  indictment 
for  larceny  on  the  same  facts  (R.  v. 
King,  1897,  1  Q.B.  214). 

A.  is  convicted  before  justices  of  a 
common  assault  upon  B.  ; — he  can- 
not afterwards  be  mdioted  upon  the 
same  facts  for  wounding  with  intent 
to  murder  B.  (R.  v.  Stanton,  5  Cox, 
324  ;  R.  V.  Ekington,  I  B.  ft  8.  688) ; 
even  though  so  charged  in  other 
counts  of  the  first  indictment  upon 
which  no  verdict  was  given  (R.  v. 
Grimwood,  41  Sol.  Jo.  98). 


A.  is  charged  with  poaching,  and 
on  cross-examination  of  a  witness  for 
the  prosecution,  it  appearing  that  A. 
had  been  illegally  arrested,  the  jus- 
tices dismissed  the  charge.  Held  a 
bar  to  a  second  charge  on  the  same 
facts,  as  though  they  did  not  go  into 
the  merits,  yet  they  might  have  done 
so,  and  A.  could  not  be  put  in  peril 
a  second  time  (R.  v.  Brackenridge, 
48  J.  P.  293). 


A.  is  convicted  before  justices  of 
injuring  a  horse  ridden  by  B.  This 
is  a  bar  to  a  subsequent  summons  for 
assaulting  B.  personally  on  the  same 
occasion  (Wemyss  v.  Hopkins,  L.R. 
10  Q.B.  378 ;  but  ep.  Brunsden  v. 
Humphreys,  an^e,  392). 

A.  is  charged  under  the  Public 
Health  Act,  1875,  with  exposing  bad 
meat  for  sale,  the  summons  being  dis- 
missed on  the  ffround  that  the  offence 
was  committed  in  A.'s  absence  and 
without  his  knowledge.  A.  cannot 
be  charged  a  second  time  on  the  same 
facts  for  being  in  possession  of  bad 
meat  for  purposes  of  sale,  as  he  might 
have  been  convicted  of  such  charge 
luider  the  former  summons  (R.  v. 
Blount,  43  J.  P.  383). 

JUDGMENTS  IN  PEB80NAM  AS  AFFECTING  8TBANGEB8. 

— A  judgment  in  persmiam  is  no  evidence  of  the  truth  either  of  the 
deciBion  or  of  its  grounds,  between  strangers  or  a  party  and  a 
stranger,  except  (1)  upon  questions  of  public  and  general  interest ; 
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A.  is  indicted  for  wounding  with 
intent  to  kill  B. ;  an  acquittal  or  con- 
viction on  this  charge  is  no  bar  to  a 
subsequent  indictment  on  the  same 
facts  for  the  murder  of  B.  (R.  v.  De 
Salvi,cited  in  R.v.MorriSy  L.R.  1  C.C.R. 
p.  93). 

A.  is  convicted  before  justices  of  a 
common  assault  upon  B. ; — this  con- 
viction is  no  bar  to  a  subsequent 
indictment  upon  the  same  facts  for 
B.'s  murder,  manslaughter,  or  rape 
(R.  V.  Friel,  17  Cox.  325 ;  R.  v.  Miles, 
24  Q.B.D.  423,  per  Hawkms,  J. ;  R. 
V,  Morris,  sup.). 

A.  is  convicted  for  larceny  of 
goods.  This  is  no  bar  to  a  subse- 
quent charge  of  pawning  the  same 
goods  (Pickford  v.  Corsi.  84  L.T.  627). 

A.  is  acquitted  before  a  magistrate 
of  poaching.  This  is  no  bar  to  his 
subsequent  conviction  for  unlawfully 
using  a  dog  for  taking  game  on  the 
same  occasion  (Bollard  v.  Spring,  61 
J.  P.  601  ;  the  facts  not  being  the 
same,  as  a  licence  was  essential  in 
one  case  and  not  in  the  other). 

So  a  conviction  for  taking  game  in  a 
close  time  is  no  bar  to  a  subsequent 
summons  for  taking  game  without  a 
licence  (Saimders  v.  Baldy,  L.R.  1 
Q.B.  8 ;  the  former  being  an  offence 
against  property,  the  latter  an  offence 
against  the  Revenue). 

A.  is  summoned  for  contravening  a 
statute  as  to  collieries,  the  charge 
being  dismissed  because  his  co- 
owners  should  have  been  joined. 
Held,  no  bar  to  a  second  charge 
against  A.  in  respect  of  the  same  facts 
[R.  V.  Brown,  7  £.  &  B.  757 ;  so, 
where  the  former  judgment  had  been 
reversed  for  error,  R.  v.  Drury,  18 
L.J.M.C.  189 ;  and  see  where  the 
jury  are  improperly  discharged  after 
the  trial  has  begun,  R.  v.  Charles- 
worth,  1  B.  &  S.  460 ;  or  the  charge 
is  dismissed  by  justices  on  the  ground 
of  insufficient  evidence  to  commit  for 
trial,  Atkinson,  Mag.  Pr.  1900,  p.  75]. 
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(2)  in  bankrupt.cy,  administratioD,  divorce,  and  patent  cases,  to  a 
limited  extent ;  (3)  when  so  operating  by  contract,  admission,  or 
acquiescence. 

[Tay.  6S.  1682-1683,  1694;  Best,  s.  690;  Ros.  N.P.  194-195; 
Steph.  art.  44 ;  Whart.  ss.  820-823.  A  judgment  in  rem  is,  as  we 
have  seen,  evidence  between  strangers  of  the  truth  of  its  actual 
decision  {antet  ^76) ;  and  a  judgment  in  peraonam  is  also  evidence 
between  strangers  of  its  existence  and  legal  effect  as  distinguished 
from  its  truth  (ante,  373-4).] 

Principle.  Against  Strangers, — Though  the  above  rule  is  well 
settled,  the  reasons  of  the  rule  are  by  no  means  so  clear.  Such 
judgments,  when  tendered  against  strangers,  are  sometimes  said  to 
be  excluded  as  opinion  evidence  (R.  v,  Fontaine  Moreau,  11  Q.B. 
1028) ;  sometimes  as  hearsay  (Steph.  art.  14 ;  Whart.  s.  820 ;  though 
even  if  the  judge  were  called  as  a  witness  he  would  not  be  com- 
petent either  to  pronounce  or  to  prove  his  judgment) ;  but  more 
commonly  on  the  ground  of  res  inter  alioe  acta  (or  judicata)  aUeri 
nocere  non  debet,  it  being  considered  unjust  that  a  man  should  be 
affected,  and  still  more  be  bound,  by  proceedings  in  which  he  could  not 
make  defence,  cross-examine,  or  appeal  (R.  v.  Kingston,  20  How.  St. 
Tr.  538  n).  This,  however,  though  a  legitimate  ground  for  refusing 
conclusiveness  to  such  judgments,  seems  no  satisfactory  reason  for 
denying  them  admissibility,  since  it  is  to  be  remembered  that  the 
objection  of  res  inter  alios  acta  will  not  suffice  to  exclude  other  and 
less  solemn  acts  of  strangers  if  relevant  to  the  issue  (ante,  141).  It 
is  sometimes  said  that  if  a  man  is  not  to  be  bound  by  the  acts  of 
strangers,  neither  should  they  be  given  in  evidence  against  him 
(Stark.  Ev.,  4t.h  ed.,  83-85  ;  Broom's  Legal  Maxims,  7th  ed.,731);  but 
there  is  no  necessary  connection  between  the  two ;  and  even  a  man  s 
own  acts,  though  they  are  always  admissible  against  him  if  relevant, 
are  in  the  majority  of  cases  not  conclusive.  For  strangers  against 
parties, — Judgments  in  personam  are  said  not  to  be  evidence  for  a 
stranger  even  against  a  party,  because  their  operation  would  thus 
not  be  muttud.  On  principle,  however,  this  also  seems  an  objection 
rather  to  conclusiveness  than  to  admissibility. 

(1)  Pnblic  Rights,  (a) — Judgments  and  verdicts  upon  public  or 
general  rights  are  not  only  conclusive  between  parties  and  privies, 
but  primd  facie  evidence  of  the  matter  decided  between  strangers  or 
a  party  and  a  stranger.  They  are  not,  however,  conclusive  in  the  latter 
case,  for  the  general  reasons  stated  sup.  [Stark.  £v.,  4th  ed.,  387-8 ; 
Tay.  s.  1684  ;  in  Petrie  t\  Nuttall,  cited  [infra,  398,  the  Court  re- 
marked, indeed,  that  such  a  judgment  was  *'  possibly  conclusive/* and 
this  is  adopted  by  Steph.  art.  44,  illustr./;  see?  ^u.,  and  up.  R.  r. 
Lordesmere,  16  Cox,  65]. 

[Stark.  Ev.,  4th  ed.,  386-388  ;  Tay.  ss.  624-626  ;  1682-1684 ;  R«l 
N.P.  194-195 ;  Steph.  art.  44  ;  and  see  ante,  276-7.] 

Such  evidence  is  sometimes  regarded  as  a  species  of  judgment  m 
rem  (Neill  v,  Devonshire,  8  App.  Cas.  p.  147),  but  is  more  usually 
considered  as  in  the  natui^  of,  though  stronger  than,  reputation 
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(St^rk.,  4th  ed.,386  ;  Tay.  s.  624).  It  is  not,  however,  receivable  in 
other  cases  in  which  reputation  is  evidence — e.g.^  in  matters  of  pedi- 
gree (ante,  289).  Neither  interlocudory  judgments,  awards,  nor 
claims  not  prosecuted  to  verdict  or  judgment  are,  as  we  have  seen, 
admissibiC  under  this  head  (ante,  276-7)  ;  though  they,  may  be  as 
acts  of  ownership  (id.). 

(2)  Bankruptcy,  Administration,  Divorce, Patents,  (b) — In  bank- 
ruptcy^ administration,  and  winding-up  proceedings  judgments  are 
received  as  prinid  facie  proof  of  debt  even  against  strangers. 

To  guard  against  fraud,  collusion,  and  the  miscarriage  of  justice, 
however,  the  Court  may,  on  the  hearing  of  a  bankruptcy  petition 
(though  not  on  a  mere  application  to  sot  aside  a  bankruptcy  notice. 
Re  Etiston,  Ea^.  Dixon,  9  T.L.R.  408),  inquire  into  the  consideration 
for,  and  if  necessary  reject,  the  judgment,  either  at  the  instance  of 
the  trustee,  or  of  the  debtor  himself  (Exp,  Lennox,  16  Q.B.D.  315  ; 
Exp.  Flatau,  22  Q.B.D.  83  ;  Be  Cm.  44 Sol.  Jo.  345-6);  even  though  the 
High  Court  had  refused  to  set  it  aside  (Re  Miller,  67  L.T.  601 ;  Re 
Fraser,  1892,  2Q.B.633);  and  even  though  no  fraud  was  alleged, 
but  only  a  compromise  which  was  not  considered  fair  and  reasonable 
(Re  Hawkins,  exp,  Troup,  1895,  1  Q.B.  404;  so  also  as  to  money 
lending  transactions.  Re  A  Debtor,  1903,  1  K.B,  705).  And  when 
the  only  evidence  of  debt  was  a  judgment  obtained  since  the 
bankruptcy,  the  proof  was  rejected  (Exp.  Bonham,  14  Q.B.D.  605), 
mere  irregularity  in  form,  however,  will  not  upset  the  judgment  (Re 
Beauchamp,  1904,  1  K.B.  572).  For  bankruptcy  cases  in  which  the 
parties  have  been  precluded  or  not,  on  the  ground  of  election,  from 
bringing  subsequent  actions,  see  i^d  Bremner,  lOCh.  App.  379;  Re 
Crook,  Exp.  CoUins,  66  L.T.  29. 

In  Divorce  proceedings,  a  finding  against  the  petitioner  or  respon- 
dent in  a  previous  suit  may  be  given  in  evidence  though  between 
different  parties  ( Ruck  t7.  Ruck,  1896,  P.  152;  Swanv.  S.,Times,M>ir.24, 
1903).  So,  the  Queen's  Proctor  or  co-respondent  may  take  advantage 
of  (Conradi  v.  Conradi,  L.R.  1  P.  <&  D.  514),  thous;h  he  is  not  neces- 
sarily bound  by  (Harding  v,  Harding,  34  L. J. Mat.  129),  a  previous 
judgment  between  the  petitioner  aud  respondent.  The  reasons  for 
these  exceptions  to  the  principle  of  mutuality  are  peculiar  to  the 
Divorce  Division. 

In  Patent  actions,  a  judgment  as  to  the  construction  of  the 
specification,  though  not  strictly  an  estoppel,  will  generally  be  con- 
clusive in  other  actions  concerning  the  same  patent,  though  between 
different  parties,  unless  new  facts  are  adduced  (Edison  v.  Holland,  6 
RP.O.  243;  Pneumatic  Co.  V.Leicester  Co.,  16  tU  50,0.  A.;  affd.H.L. 
id.  531).  But  proof  may  be  given  that  what  was  not  formerly  an 
anticipation  is  so  now  (Shaw  v.  Day,  11  R.P.C.  185, 189) ;  or  that 
the  same  terms  have  acquired  a  changed  meaning  (Betts  v,  Menzies, 
10H.L.C,117). 

(3)  Gontract,  Admission,  Acquiescence,  (c) — A  stranger  to  a  judg- 
ment may  also  be  bound  by  it  if  he  has  expressly  so  contracted. 
Thus,  if  A.  contract  to  indemnify  B.  against  any  damages  recover- 
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able  against  the  latter  by  C,  and  B.  has  boixdjlde  defended  the  action 
and  paid  the  amount,  the  judgment  will  be  conclusive  of  A/s  liability. 
But  this  does  not  apply  where  B.  has  no  contract  with,  but  merely  a 
claim  against,  A.  for  such  indemnity  (Parker  v,  Lewis,  8  Ch.  App. 
1035  ;  Exp.  Young,  re  Kitchin,  17  Ch.  D.  668). 

A  record  is  also  sometimes  received  in  favour  of  a  stranger  against 
one  of  the  parties*,  as  an  admission  by  such  party  in  a  judiciid  pro- 
ceeding, with  respect  to  a  certain  fact.  This  is  no  real  exception, 
however,  to  the  rule  requiring  mutuality,  since  the  record  is  not 
received  as  a  judgment  conclusively  establishing  the  fact,  but  merely 
as  the  declaration  of  the  party  that  the  fact  was  so.  It  belongs 
therefore  to  the  subject  of  admissions  rather  than  to  that  of  judg- 
ments (Tay.p.  1694).  So,  not  appealing  against  an  adverse  judgment 
may  operate  as  an  admission  by  the  party  of  its  correctness  (Eaton  r. 
Swansea  Water  Works,  17  Q.B.  267  ;  R.  v.  Fairie,  8  E.&  B.  486). 

A  stranger  to  a  judgment  may  also  be  estopped,  not  directly,  but 
by  his  acquiescence  therein  {Re  Lart,  1896,  2  Ch.  788  ;  Mohan  r. 
Broughton,  1900,  P.  56  ;  Exp.  Vagg,  1899,  2  I.R.  383 ;  Mercantile 
Oo.  V.  River  Plate  Co.  1894, 1  Oh.  578  ;  Wilkinson  v.  Blades,  1896,  2 
Ch.  788). 

[1  Greenleaf,  s.  527  ;  Tay.  s.  1694  ;  Steph.  art.  44.] 


EXAMPLES. 


Admissible. 


Inadmissible. 


(a)  A.  sues  B.  for  trespassing  upon 
his  land»  B.*s  defence  being  that  the 
land  was  part  of  a  highway ; — a  pre- 
vious conviction  against  A.  for 
nuisance  in  obstructing  the  highway 
at  the  spot  in  question  is  prim^  facie 
evidence  that  such  spot  was  part  of 
the  highway  (Petrie  v.  Nuttall,  11 
Ex.  569). — So,  a  previous  conviction 
for  non-repair  against  the  inhabitants 
of  a  district  in  the  parish  is  evidence 
to  rebut  the  presumption  that  the 
whole  parish  is  liable  to  repair  (R.  v. 
Lordesmere,  16  Cox,  65). 

A.  obtains  a  verdict  and  judgment 
against  B.,  a  tenant  of  adjoining 
lands,  for  trespass  in  taking  seaweed 
from  A.'s  foreshore.  These  are  evi- 
dence against  C,  another  tenant  of 
adjacent  lands,  who  claimed  to  carry 
off  seaweed  in  assertion  of  an  alleged 
public  right  (MulhoUand  v.  Killin^  LR. 
9  Eq.  471 ;  Hemphill  v.  McKenna,  8 
Ir.  L.  R.  43). 

(6)  A.  recovers  a  judgment  for  debt 
against  B.,  who  afterwards  becomes 
bankrupt ; — the  judgment  is  primd 
facie  evidence  of  the  debt  against  B.'s 
trustee  and  creditors.  (Exp.  Ander- 
son, re  Tollemache,  14  Q.B.D.  606.) 

A.,  a  creditor,  recovers  judgment 


(a)  In  an  action  between  A.  and  B., 
the  question  being  whether  A.  had  a 
pritxUe  right  of  common  over  certain 
land  ; — a  verdict  in  a  previous  action 
between  strangers,  as  to  such  right, 
is  not  admissible  as  evidence  of  repu- 
tation (Williams  v.  Morgan,  15  Q.B. 
782). 

In  an  action  by  a  master  against 
his  servant  for  negligently  injuring 
C.'s  horse,  a  judgment  recovered  by 
C.  against  the  master  f  jr  such  injury 
is  not  admissible  to  prove  the  ser- 
vant's negligence  [Green  r.  New  River 
Co.,  4  T.R.  590.  Aliter  to  show  the 
amount  recovered  by  C.  For  other 
examples,  see  ante,  373-4]. 


(6)  On  the  trial  of  A.  as  acceseocy 
to  a  felony  committed  by  B.,  the  con- 
viction of  B.,  though  admissible  to 
prove  that  fact,  is  no  evidence  of  B.*s 
guilt.  [See  R.  v.  Turner,  1  Moa  C.C 
347 ;  1  Lewin,  121 ;  Steph.  art.  44.  d. 
In  R.  V.  Smith,  1  Leach,  288;    R,  r. 
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Admiseible. 

for  hU  debt  against  B.*8  executors  ; — 
in  a  suit  for  the  administration  of  B.'s 
estate,  this  judgment  is  primd  fcicie 
evidence  of  A.'s  debt  against  C.  and 
D.,  the  persons  interested  in  the 
realty,  though  they  are  not  privies  in 
estate  to  B.  (Harvey  v.  Wilde,  L.R. 
14  £q.  438.  In  this  case  the  executors 
were  also  trustees  for  the  real  estate, 
but  that  fact  was  held  to  make  no 
difference.) 

A.  petitions  for  divorce  by  reason 
of  his  wife*s  adultery  with  B.,  the 
petition  being  dismissed  on  the  ground 
of  A.'s  own  adultery  ; — this  dismissal 
is  conclusive  to  prove  A.'s  adultery  in 
a  second  petition  against  his  wife  for 
adultery  with  C,  in  which  suit,  nei- 
ther the  wife  nor  C.  appearing,  the 
Queen's  Proctor  had  intervened  (Con- 
radi  v.  Conradi,  L.R.  1  P.  &  D.  540). 
Where,  however,  in  answer  to  a  bus- 
band's  petition,  the  wife  pleaded  his 
adultery  ; — a  decree  in  a  former  suit 
in  which  he  was  co-respondent,  which 
decree  only  stated  that  the  respon- 
dent had  committed  adultery  with 
him,  but  did  not  state  in  terms  that 
he  had  committed  adultery  with  her, 
though  admissible,  was  held  not  suffi- 
cient evidence  of  his  adultery  (Ruck 
V.  Ruck,  1896,  P.  152;  In  Swan  v. 
S.,  Times,  March  24,  1903,  however,  a 
degree  awarding  damages  against  the 
husband  as  co-respondent  in  a  former 
suit  was  held  sufficient). 

(c)  A.  pleads  guilty  to  a  crime  and 
is  convicted  ;  the  record  of  judgment 
upon  this  plea  is  admissible  against 
him  in  a  civil  action,  as  a  solemn 
judicial  confession  of  the  fact  (see  R. 
V.  Fontaine  Moreau,  11  Q.B.  1028, 
1033). 

A.  sues  B.  fcHT  interruption  of  his 
right  to  take  water  from  B.'s  water- 
course. To  show  that  A.  did  not 
enjoy  this  easement  as  of  right,  B. 
may  prove  a  former  conviction 
against  a  servant  of  A.,  who  had  by 
tM  latter's  orders  diverted  B.'s  water, 
from  which  conviction  A.  did  not 
appeal  (Eaton  v.  Swansea  Water- 
works, 17  Q.B.  267 ;  R.  v.  Fairie,  8 
£.  &  B.  486,  490 ;  and  cp.  Blakemore 
V,  Glamorganshire  Co.,  cited  ante, 
388). 

A.  sues  B.  (a  carrier)  fen*  goods 
delivered  to  the  latter.     A  previous 


Ituidmissible. 

Bliok,  4  C.  ft  P.  377 ;  and  Com.  v. 
Knapp,  27  Mass.  483-4,  however,  the 
conviction  of  the  thief  was  held  primd 
facie,  but  not  conclusive,  evidence 
of  his  guilt  against  the  receiver  ;  and 
in  R.  V.  M'Cue,  Jebb  C.R.C.  120,  on 
the  trial  of  the  receiver,  the  record  of 
the  acquittal  of  the  thief  was  by 
eleven  judges  held  admissible  to  con- 
tradict the  latter's  testimony  that  he 
had  committed  the  crime.  No  reasons 
are  given.  Cp.  ante,  246-7,  and  374]. 
A.  obtains  a  decree  nisi  for  a 
divorce  against  his  wife,  who  had 
pleaded,  but  failed  to  prove,  A.'s  own 
adultery.  This  decree  does  not  debar 
the  Queen's  Proctor  from  proving 
A.'8  aidultery  on  an  intervention  in 
which  the  Queen's  Proctor  alleges  the 
same  charges  against  A.,  supported  by 
fresh  evidence  (Harding  v.  Hardins, 
34  L.J.  Mat.  129  ;  Gladstone  v.  Glad- 
stone, L.R.  3  P.  &  D.  260). 


(e)  A.  pleads  not  guilty  to  a  crime, 
but  is  convicted ; — the  record  of 
judgment  upon  this  plea  is  not  re- 
ceivable agamst  A.  in  a  civil  action  as 
an  admission  to  prove  his  guilt  (R.  v. 
Warden  of  the  Fleet,  12  Mod.  339 ; 
see  ante,  382). 


A.,  a  shareholder  in  a  oompaay, 
sues  B.,  a  director,  for  damages  m 
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Admissible. 

judgment  recovered  by  B.  asainat  C, 
to  whom  B.  had  entrusted  the  goods, 
but  who  had  lost  them,  held  admissible 
against  B.  as  amounting  to  an  ad- 
mission by  him  that  he  had  received 
the  goods  (Tiley  v.  Cowling,  1  Ld. 
RavQiond,  744). 

A.,  and  her  husband  B.,  in  a  suit 
brought  to  determine  the  rights  to  a 
fund  distributable  under  the  will  of 
A.'s  father,  accept  payment  of  a  part 
of  the  fund  to  which,  by  the  judge's 
construction  of  the  will,  A.  becomes 
entitled.  A.  and  B.  might  have 
intervened  in  the  suit,  but  did  not, 
and  discouraged  the  parties  thereto 
from  appealing.  In  a  subsequent 
suit  brought  by  B.,  after  A.'s  death, 
in  respect  of  another  fund  under  the 
will  and  to  a  share  of  which  A.  was 
entitled  in  a  different  right,  B.  was 
held  to  be  estopped  from  disputing 
the  previous  construction  placed  by 
the  judge  on  the  will  {Re  Lart,  1896, 
2  Ch.  788).  So,  acquiescence  in  dis- 
tributing a  fund  in  Chancery  is  a  bar 
to  an  application  to  revoke  the 
Letters  of  Administration  under 
which  the  distribution  has  taken 
place  (Mohan  v.  Broughton,  1900,  P. 
56).  And  a  debtor  nas  been  pre- 
cluded from  impeaching  a  judgment 
used  by  him  to  carry  an  arrangement 
beneficial  to  himself  {Exp.  Vagg,  1899, 
2  I.R.  383  ;  cp.  Election,  ante,  385). 


Inadmissible. 

respect  of  an  untrue  statement  in  the 
prospectus,  and  recovers  judgment. 
Afterwards  B.  sues  C.  and  D.,  other 
directors,  for  contribution.  Held, 
that  the  statement  of  facts  in  the 
judgment  in  the  first  action  was  not 
evidence  for  B.  against  C.  and  D. 
(Shepheard  v.  Brav,  1906,  2  Ch.  235). 
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CHAPTER  XXXVII. 

PROBATES,  VERDICTS,  AWARDS,  REPORTS,  INQUISITIONS,  PLEAD- 
INGS,  WRITS,  DEPOSITIONS  IN  FORMER  TRIALS. 

PROBATES  AND  LSTTEBS  OP  ADMINISTBATION.  Probate 
of  Will  of  Penonalty. — Probate  of  a  will  of  PersoDalty,  whether  in 
solemn  or  common  form,  is  an  adjudication  in  rem,  and  until  revoked 
affords,  in  general,  conclusive  evidence  against  all  persons  of — (1)  The 
appointment  of  the  executor ;  (2)  the  validity  of  the  will,  and  its 
execution  according  to  the  law  of  the  testator's  domicil  (Whicker  v. 
Hume,  7  H.L.0. 124 ;  Concha  v.  Concha,  1 1  App.  €as.  541) ;  as  well  as 
of  (3)  its  contents,  the  original  will  not  being  even  admissible  for  this 
purpose  (Pinney  v.  Pinney,  8  B.  <fe  C.  885 ;  Pinney  v.  Hunt,  6  Ch.  D. 
98;  aUter  for  purposes  of  construction,  &a,/H>s<,chap.  xliii.;  and  this 
applies  to  every  part  of  the  will,  thus  the  probate  is  conclusive  proof  of 
a  legacy  which  might  have  been  expunged  on  the  ground  of  forgery 
(Williams,  Exors.,  10th ed.,  481-34), or  of  a; will  or  codicil  being  distinct 
instruments,  though  written  on  the  same  paper  (Bailliev.Butterfield, 
1  Cox,  Eq.  892;  but  see  inf.  as  to  duplicate  codicils). 

And  a  decree,  establishing  the  will  and  pronounced  in  a  contentious 
suit,  binds  the  next  of  kin,  though  not  cited  or  intervening,  provided 
they  were  cognisant  of  the  suit,  and  had  an  opportunity  of  inter- 
vening (Young  V,  Holloway,  1 895,  P.  87) ;  though  a  decree  founded  on 
a  compromise  only  binds  the  parties  to  the  compromise  (Wytcherley 
f.Andrew8,L.B.2P.&D.827;  Normant?.Strains,6P.D.219;  Graham 
V.  M'Oashin,  85  Ir.  L.T.R.  169;  Ritchie  v.  Malcolm,  86  id.  56 ;  Abdaliah 
9.  Rickards,  4  T.L.R.  622;  ante,  875). 

So  letters  of  adminietratian  are,  generally,  until  recalled,  conclusive 
even  against  strangers  of  the  title  of  the  administrator;  even  though 
irregularly  granted  (Mohamiduv.Pitchey,  1894,  A.C.  487);  as  well 
as,  against  parties  and  privies,  of  the  persons  who  are  next  of  kin 
(Bari-si;. Jackson,  1  Phill.582;  Spencer i;. Williams, L.R. 2F&B, 280; 
Be  Ivory,  Hankin  v.  Turner,  10  Ch.  D.  872 ;  see  Concha  v.  Concha,  1 1 
App.Cas.541;  an<«,889). 

Although,  however,  while  the  probate  is  unrevoked,  other  Courts 
will  not  receive  evidence  to  show  the  inmmiiy  of  the  testator  (Williams, 
Exors., 482);  or  that  the  will,  or  any  part  of  it,  was  procured  byfravd 
(Melnish  v,  Milton,  8  Ch.  D.  27);  or  that  words  were  inserted  by  mis- 
iake  and  without  the  knowledge  of  the  testator  (/?«  By  water,  18  te?. 
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p.  22);  yet  this  rule  has  not  been  followed  in  the  case  of  a  compromise 
or  payment  obtained  in  respect  of  9k  forged  mil  (Priestman  r.  Thomas, 

9  P.D.  210;  Exp.  JoUiffe,  8  Beav.  168);  or  where  want  ofjuri§diciwn 
is  shown — e,g.,  that  the  supposed  testator  or  intestate  was  alive  (Allen 
V.  Dundas,  8T.R.125;  Tay.  s.  1714;  Williams,  Exors.,  10th  ed.,  1582; 
and  see  Concha  v.  Concha,  S'up. ;  and  1  Am.  Law  Rev.  N.S.  387) ;  or 
where  the  value  requires  a  higher  probcUe  stamp  (Cormack  r.  Barragry, 

10  Ir.  L.T.R.  142 ;  see,  however,  Ros.  N.P.,  17th  ed.,  271) ;  or  the  seal 
is  forged  (Williams  on  Executors,  sup, ;  Ros.  N.P.  206);  or  the  grant 
has  been  revoked  {id.);  and  where  probate  was  granted  of  two  oodicik 
as  separate  instruments,  evidence  was  received  to  show  that  they  were 
executed  merely  as  duplicates  (Hubbard  v.  Alexander,  8  Ch.  D.  788; 
Whyte  17.  Whyte,  1 7  Eq.  50).     [See  ante^  chap,  xxviii.] 

Probates  and  letters  are  not,  as  we  have  seen  {ante,  879),  conclusive, 
or  even  perhaps  admissible,  evidence  of  the  following  matters: — ^The 
death  of  the  testator  or  intestate  (Thompson  t?.  Donaldson,  8  Esp.  68; 
Moons  V.  De  Bernales,  1  Rus.  801 ,  806 ;  French  v.  Ftench,  1  Dick.  268 ; 
Re  Beamish,  9  W.R.  475  ;  Mutual  Co.  v.  Tisdale,  91  U.S.  288;  for  this 
is  said  to  be  a  matter  of  inference,  and  not  of  adjudication,  the  grant 
assuming  the  fact  of  death ;  contra,  Reilly  v.  Fitzgerald,  6  Ir.  Eq.  R. 
885,  849 ;  Re  Spenc^ey,  1892,  P.  255) ;  his  domicU  (Concha  v.  Concha, 
sup. ;  in  Eames v.  Haoon,  1 8 Ch.  D. p.  852,  however,  the  C. A.  considered 
letters  of  administration  primd  facie  evidence  of  domicil) ;  or  the 
genuineness  of  the  will  (R.  v.  Buttery,  Rus.  &  Ry.  842;  R.  v.  Gilson,  id. 
848  n).  So,  probate  of  a  will  in  execution  of  a  power  is  no  evidence 
of  the  proper  exercise  of  the  power  (Tay.  s.  1712,  and  cases  cited);  nor 
is  it  primary  evidence  of  a  declaration  contained  in  the  will  as  to 
pedigree  {ante,  287) ;  nor  are  letters  of  administration  any  evidence 
of  the  intestate's  marriage  or  the  reverse  (Blackham's  case,  cited  in 
Barrs  t\  Jackson,  1  Phill.  588,  589 ;  in  Swifte  t;.  Swifte,  120L.T.Jo.81, 
however,  they  were  held  primd  facie,  though  not  conclusive,  evidence 
thereof). 

Probate  of  Will  of  Realty.— Under  the  Land  Transfer  Act,  1897 
(60 &  6 1  Vict.  c.  65),R.  1 ,  real  estate  now  devolves  on  the  personal  repre- 
sentative, so  that  probate  or  letters  may  be  granted  even  where 
there  is  real  property  alone.  Prior  to  this  ^ct,  wills  of  realty  were 
only  entitled  to  probate  if  an  executor  was  appointed  therein  (Be 
Cubbon,  11  P.D.  169  ;  Re Hornbuckle,  Ibid.  149),  or  if  the  realty 
was  held  under  some  other  instrument  in  trust  for  sale  or  conversion 
(i^tfGunn,  9  id.  242).  In  such  cases  probate  was,  while  unrevoked, 
conclusive  evidence  of  the  validity  and  contents  of  the  will,  if  it  bad 
been  either  proved  in  solemn  form,  or  established  by  a  deoroe  in  eonUn- 
tious  proceedings  (20  k  21  Vict.  c.  77,  s.  62) ;  but  it  did  not  affect  the 
heir,  devisee,  or  other  person  interested  in  the  realty,  unless  he  bad 
been  cited  or  made  a  party  to  the  proceedings,  or  derived  title  through 
a  person  so  cited  or  made  party  (s.  68).  Probate  in  common  form  of 
the  will  was  also  primd  facie  evidence  of  any  "  devise  or  other  testa* 
mentary  disposition  of  or  affecting  real  estate"  (but  not  uf  coUatend 
matters— -e.^.,  the  appointment  of  a  testamentary  guardian,  Cope  «• 
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Mooney,  14Ir.  O.L.R.  256),  provided  ten  days'  notice  had  been  given 
to  the  opposite  party  of  the  intention  to  adduce  the  evidence  (which 
notice  need  not  have  specified  the  purpose  for  ^hich  the  probate  was 
wanted),  and  provided  the  opposite  party  had  not,  within  four  days 
after  its  receipt,  given  counter-notice  that  he  disputed  the  validity  of 
such  devise,  ^c.  (r.  65;  Barraclough  t7.  Greenhough,  L.R.  2  Q.B.  612; 
Tay.  s.  1761).  Where  such  notices  had  not  been  given^  the  case 
might  be  adjourned  either  for  this  purpose,  or  to  allow  proof  of  the 
will,  per  testes  (Hilliard  v,  Eiffe,  L.R.  7  H.L.  39, 49). 

As  to  proof  of  Probates  and  Letters,  see  post,  chap,  xliii. 

VEBDI0T8. — Except  upon  new  trials,  when  they  are  not  even 
admissible  (O'Connor  v.  Malone,  6  C.  <k  F.  572),  verdicts,  like  judgments, 
are  conclusive  evidence  of  the  facts  found  as  between  parties  and 
privies;  but  they  are  not  admissible  between  strangers,  or  a  party 
and  a  stranger,  except  when  operating  in  rem,  or  as  evidence  in  the 
nature  of  reputation  {ante,  276). 

Where  the  object  is  merely  to  show  a  trial  had,  the  aefsociate's  or 
master*8  certificate  of  the  findings  (or  formerly  the  postea  indorsed  on 
the  record)  is  sufficient  evidence  {post,  chap,  xliii.);  but  when  the  ver- 
dict is  relied  on  either  as  an  estoppel,  or  as  evidence  of  the  facts  found, 
the  judgment  must  be  proved,  for  it  might  be  that  the  latter  was 
arrested,  or  a  new  trial  granted  (Banner  v.  Banner,  84  L.J.M.  14; 
Needham  v.  Bremner,  L.R.  1  C.P.  588;  Robinson  t?.  Duleep  Singh,  11 
Ch.  D.  798).  When  the  judgment  has  been  set  aside,  the  verdict 
will  be  inadmissible,  unless  the  setting  aside  was  upon  a  ground 
independent  of  the  validity  of  the  verdict  [Butler  v.  Butler,  1894, 
P.  25,  C.  A. ;  in  the  Court  below  Jeune,  P.,  held,  further,  that  a  verdict 
though  conclusive  as  evidence  is  not  an  estoppel  and  that  it  is  open 
to  the  party  against  whom  it  is  tendered  to  show  inter  alia  that  it 
applied  to  a  dififerent  subject-matter]. 

As  to  proof  of  convictions  without  production  of  the  judgments 
rendered  thereon,  see  post,  chap,  xliii.  Ancient  verdicts  are  some- 
times admitted  as  reputation  without  such  proof. 

[Ros.  N.P.  192-198;  Tay.  s.  1570;  Whart.  ss.  781,  831 ;  Everest  & 
Strode  on  Estoppel,  26-27.] 

AWABDS. — Awards  are,  until  set  aside,  conclusive  proof  of  the 
matters  decided  as  between  parties  and  privies;  and  this  extends 
also  to  the  construction  of  a  deed  by  the  arbitrator  (Gueretv.  Audouy, 
62L.J.Q.B.  688).  But  they  are  not  generally  admissible  between 
strangers  even  as  evidence  of  reputation  (Evans  v.  Reee,  cited  ante, 
276 ;  R.  V.  Cotton, 3  Camp.  444 ;  Wenman  v.  Mackenzie,  5  E.ife  B.  447). 
In  an  issue,  however,  between  a  landlord  and  the  execution  creditor 
of  his  tenant,  as  to  the  title  to  certain  crops  seized  by  the  creditor, 
an  award  between  the  landlord  and  tenant  in  which  the  tenancy  was 
directed  to  cease  and  the  tenant  to  give  up  possession,  was  held  some 
evidence  as  against  the  creditor  that  the  crops  belonged  to  the  land- 
lord, though  not  of  itself  sufiicient  to  change  the  property  therein 
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(Thorpe  v.  Eyre,  1  A.  &  E.  926 ;  and  see  Doe  v.  Boulter,  6  A.  <b  E.675; 
and  Shelling  v.  Farmer,  1  Str.  646 ;  Russell,  Arbitration,  9th  ed., 
328-82).  So,  awards  are  sometimes  receivable,  in  conjunction  with 
the  submijtsion,  as  acts  of  ownership  (Brett  v.  Beales,  1  M.  &  M.  416  ; 
Brew  V,  Haren,  Ir.  R.  9  C.L.  29  ;  affirmed  I.R.  11  C.L.  198). 

The  award  must  be  final  and  certain ;  within  the  scope  of  the 
authority  conferred  (for  otherwise  it  is  a  mere  nullity,  Hutcheson 
V.  Eaton,  13  Q.6.D.  861,  866) ;  and  must  not  prescribe  what  is  illegal 
or  impossible  (Tay.  s.  1458).  Moreover,  where  the  arbitrator  has 
been  guilty  of  misconduct,  or  the  award  has  been  improperly  pro- 
cured, the  latter  may  be  set  aside  (Arbitration  Act,  1889,  s.  11  ; 
Russell,  Arbitr.,  9th  ed.,  366-74  ;  Ee  Palmer,  1898, 1  Q.B.  131).  But 
the  mere  admission  of  matters  not  referred,  but  not  shown  to  be 
irrelevant  or  included  in  the  lump  sum  awarded,  will  not  invalidate 
it  (Falkingham  v.  Victorian  Rys.,  1900,  A.C.  452).  As  to  mistake,  see 
Russell,  Arbitr.,  869.  And  as  to  how  far  an  arbitrator  is  bound  by  the 
rulesofevidenceseej90«^,chap.zliz.;  or  mayexplain  his  award, ante,  17 7. 

An  award  under  the  Lands  Clauses  Consolidation  Act,  1845,  has 
the  same  effect  as  the  verdict  of  a  sherifiTs  jary  under  that  Act — t.e., 
it  is  conclusive  of  the  amount  of,  but  not  of  the  right  to,  compensation 
{Be  Newbold  and  Metr.  Ry.  Co.,  14  C.B.N.S.  405 ;  Beckett  v.  Midland 
Ry.  Co.,  L.R.  1  C.P.  241  ;  R.  v.  Cambrian  Ry.  Co.,  L.R.  4  Q.B.  820  ; 
Rhodes  t7.  Airedale  Commissioners,  1  C.P.D.  240 ;  Re  East  London  Ry. 
Co.,  24  Q.B.D  507).  So,  with  an  award  under  the  Public  Health  Act, 
1875  (Brierley  Board  v.  Pearsall,  9  App.Cas.595);  or  under  the  Arti- 
sans' Dwellings  Act,  1875  (Wilkinst?.  Mayor  of  Birmingham,  25 Ch.D. 
78).  An  award,  under  the  Indosure  Acts,  1845,  s.  105,  and  1848,8s.  13, 
14,  is  not  conclusive  of  the  title  to  the  lands  allotted,  and  if  made  on 
the  application  of  persons  not  interested  in  the  lands,  is  tUtra  vires  ( Ja- 
combi?.Turner,1892, 1 Q  B.  47;  and  see  Ros.N.P.  1 54,222;Tay.8. 1584). 

Under  the  Arbitration  Act,1889,s.l5,sub-s.2,  the  report  or  awaid 
of  any  official  or  special  referee  or  arbitrator  on  any  reference  under 
an  order  of  the  Court  or  a  judge  in  any  cause  or  matter  is,  unless 
set  aside,  equivalent  to  the  verdict  of  a  jury ;  and  under  s.  12  it 
may,  by  leave  of  the  Court  or  a  judge,  be  enforced  in  the  same 
manner  as  a  judgment  or  order  to  the  same  effect  (see  Ann.  Pr., 
notes  to  the  above  Act). 

[Tay.  ss.  1583-1584,1607,1758  ;  Ros.  N.P.  221,281-288,490-496 ; 
Russell,Arbitr.,9thed.,.828-32,366-74;  Redman, i(2., 3rd  ed.,  249-25'/.] 

BEP0BT8.— The  reports  of  judicial  officers,  other  than  those 
made  under  the  Arbitration  Act,  1889,  supra^  are  in  certain  cases 
receivable  as  evidence  of  the  matters  contained.  Thus  by  the 
Charitable  Trusts  Recovery  Acts,  1891,  s.  5  (1),  the  printed  reports  of 
the  Charity  Commissioners  are,  in  proceedings  under  the  Act,  pHmd 
fctcie  evidence  of  the  documents  and  facts  therein  stated.  On  a 
question  of  res  judicata,  the  report  of  the  judge  is  evidence  between 
the  parties  of  what  was  decided  on  the  former  trial  (Houston  v.  Sligo. 
29  Ch.D. 448  ;  an(«,38r>).    The  report  of  the  0£|p|a|  Reo^iYOr  as  to 
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a  bankrupt's  conduct  and  •affairs  is  primd  facie  evidence  of  the 
matters  contained,  on  an  application  for  discharge  (Bankruptcy 
Acts ;  1883,  ss.  18  and  28,  sub-ss.  2  and  4  ;  and  1890,  s.  8,  sub-ss.  2  and 
5  ;  £xp.  Campbell,  Be  Wallace,  15  Q.B.D.  213  ;  Re  Sharp,  10  Morr. 
Bep.  114) ;  so  it  is  primd  facie  evidence,  without  an  affidavit  in  sup- 
port, to  show  grounds  for  the  summary  administration  of  the  estate 
(Be  Homiblow,  53  L.T.  155).  And  the  report  of  the  Board  of  Trade 
as  to  the  grounds  of  its  objection  to  a  trustee,  is  primd  facie  evidence 
of  the  statements  therein  contained,  Bpy.  Rules,  1886-1890,  B.  299, 
8ab-ss.  1  and  2,  A  report  by  an  Inspector  under  the  Companies  Act, 
1862,  s.  56,  made  to  the  Boai-d  of  Trade,  is  not  in  the  nature  of  a 
judicial  inquiry  or  determination,  and  though  admissible  to  show  his 
opinion  for  the  purposes  of  the  Act,  is  no  evidence  of  the  facts  stated 
(/^Grosvenor  Hotel  Co.,  13  T.L.R.  309  ;  and  see  as  to  reports  by  the 
Official  Receiver  under  the  Winding-up  Act,  1890,  s.  78,  Be  Hobbs, 
Times,  Dec.  14, 1893).  The  report  of  the  Committee  of  the  Law 
Society  as  to  the  conduct  of  a  solicitor  has,  under  the  Solicitors  Act, 
1888,  s.  13,  the  same  effect  as  that  of  a  Master  of  the  Court  {Be  A 
Solicitor,  36  Sol.  Jo.,  94).  As  to  the  admissibility  between  strangers 
of  reports  on  public  matters,  see  ante^  327. 

On  the  other  hand,  the  reports  of  Chancery  Visitors  under  the 
Lunacy  Act,  1890,  s.  186,  are  not  admissible  to  show  the  state  of 
mind  of  a  lunatic  at  the  time  of  his  execution  of  a  will,  such  reports 
being  confidential  and  intended  to  be  destroyed  upon  the  death  of 
the  lunatic  (Roe  v.Nix,  1898,  P.  55).  As  to  the  practice  with  respect 
to  such  reports,  see  Be  B — ,  1892, 3  Ch.  194  ;  and  cp.  as  to  inquisi- 
tions. Masters'  orders,  ^.,  ante,  328.  So,  the  decision  of  the  Post- 
master-General that  a  publication  is  a  newspaper  does  not  bind 
the  Courts  (Wilkinst;.Gill,20T.L.R.3).  Where,  also,  the  statutory 
rep(M:t  of  a  Gas  Inspector  had  been  made  upon  evidence  supplied  by 
one  party  and  without  informing  the  other,  it  was  held  l)ad  (R.v. 
London  County  Council,  11  T.L.R.  337).  As  to  Surveyor's  Reports 
under  the  Lands  CI.  Cons.  Act,  1845,  see  ante,  55-6,  227 ;  and  as  to  the 
reports  of  experts  employed  by  the  Courts  ante,  355-6. 

INQUISITIONS. — Inquisitions  made  under  public  authority  and 
for  pubUc  purposes  are,  as  we  have  seen,  often  receivable  in  proof  of 
the  facts  determined  against  strangers  (092(0,  chap.  xxxi.).  Inquisi- 
tions for  privaie  purposes  are  only  admissible  between  parties  and 
privies,  and  to  a  very  limited  extent.  Thus,  an  inquisition  before  a 
sherifiTs  jury,  under  the  Lands  Clauses  Consolidation  Act,  1845,  s.  68, 
is  conclusive  of  the  amount  of,  but  not  of  the  right  to,  compensation 
(supra,  404).  An  inquisition  by  a  sheriff's  jury,  taken  before  the 
Interpleader  Act,  1  <fe  2  Will.  IV.,  c.  58,  for  the  purpose  of  ascertaining 
to  whom  goods  seized  under  a  fi.fa*  belonged,  was  held  wholly. in- 
admissible as  not  being  an  inquisition  under  the  Queen's  writ,  but 
merely  a  proceeding  by  the  sheriff  on  his  own  authority  (Glossop  v. 
Pole,  8  M.  dz;  S.  175 ;  Latkow  v.  Earner,  2  H.  Bl.  437). 

[Tay.  ss.  1582, 1585, 1716-1717, 1767 ;  Ros.  N.P.  112, 198-200.] 
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PLEADINGS  AND  WRITS. — Pleadings  are  admissible,  in  subse- 
quent proceedings,  to  prove  their  own  existence,  the  institution  of 
the  suit,  and  the  facts  in  issue  between  the  parties  (Tay.  s.  1753; 
Whart.  ss.  838-839  ;  see  Neison  v.  Walters,  61  L.T.  872).  But  being 
regarded  in  other  respects  rather  as  the  suggestions  of  counsel  than 
the  declarations  of  the  parties,  they  are  not  receivable  to  prove  the 
truth  of  the  facts  stated,  even  as  admissions  {Ee  Foster,  exp.  Basaii, 
2Morr.  Bpy.  E^p.  29,  C.  A.), unless  verified  by  oath,  or  sigDed,or  other- 
.  wise  adopted  by  those  against  whom  they  are  tendered  {ante,  2 1 4, 23 1 ). 

Old  Bills  in  Chancery  are  governed  by  the  same  rule  (Ros.  N.P. 
201 ;  Tay.  s.  1753;  see  Malcolmson  v.  O'Dea,  10  H.L.C.  593  ;  Lyeli  r. 
Kennedy,  14  App.Cas.  437);  but  old  answers,  being  upon  oath,  and 
such  pleas  as  were  sworn  to,  are  receivable  as  admissions  againbt  the 
deponents  or  their  privies  (id.;  ante,  214;  and  as  to  their  recep- 
tion in  cases  of  pedigree  see  ante,  289 ;  and  as  acts  of  ownership, 
ante,  113).  Old  deniurret's  in  equity  are  not  so  receivable,  being 
merely  hypothetical  statements  which,  assuming  the  facts  to  be  as 
alleged,  denied  that  the  defendant  was  bound  to  answer  (Tay.  s.  1 753). 

A  Writ  of  summons  is  evidence  of  the  amount  claimed  but  not 
of  a  debt  due  (Brown  v,  Dean^  5  B.  <&  Ad.  848) ;  and  a  writ  of  execu- 
tion has  been  held  primd  facie  evidence  of  a  judgment,  without  the 
latter's  production,  against  parties,  but  not  against  strangers  (Doe  t?. 
Murless,6  M.&S.  110;  Whiter. Morris,  11  C.B.  1015).  [Tay.s.  1766; 
Ros.N.P.,198.] 

DEPOSITIONS  IN  FOBMEB  TBIALS.  (a)— At  common  law, 
testimony  given  by  a  witness  in  a  civil  or  criminal  proceeding  is 
admissible  in  a  subsequent  (or  in  a  later  stage  of  the  same)  trial  in 
proof  of  the  facts  stated,  provided — (1)  That  the  proceedings  are 
between  the  same  parties  or  their  privies;  (2)  that  the  same  issues 
are  involved  ;  (3)  that  the  party  against  whom,  or  whose  privy,  the 
evidence  is  tendered  had  on  the  former  occasion  a/iUI  opportunity 
of  cross-examination;  and  (4)  that  the  witness  is  incapable  of  being 
called  on  the  second  trial. 

[Tay. 88. 464-478;  546-549;  Ros.  N.P. 202-204;  Best, 8. 496 ;  Steph. 
art.  32  &  note  xxii.;  Whart.  ss.  177-188.] 

Where  any  of  the  four  conditions  above-mentioned  is  absent  the 
evidence  will  be  rejected  as  res  inter  alios  acta  (ante,  141,  396) ;  or, 
it  is  sometimes  considered,  as  hea/rsay,  since,  even  where  the  oath 
and  right  to  cross-examine  are  present,  yet  the  benefit  of  the 
demeanour  of  the  witness  is  lost  on  the  second  trial ;  as  to  the  latter 
ground,  however,  see  infra,  407. 

Depositions  in  former  trials,  though  not  fulfilling  the  above  con- 
ditions, are  frequently  receivable  as  admissions,  or  to  contradict  the 
same  witness  on  the  second  trial,  or  (after  the  deponent's  death)  to 
prove  public  rights  or  pedigree  (cp.  post,  445). 

Under  O.  37,  r.  3,  evidence  taken  in  other  causes  may  be  read, on 
ex  parte  applications  by  leave  of  the  judge,  and  in  other  cases  on 
two^  days'  previous  notice   to  the   opposite  party.    This  provision. 
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however,  is  only  intended  to  save  the  expense  of  the  order  necessary 
under  the  old  Chancery  practice,  and  does  not  alter  the  law  as  above 
stated  (Printing  Co.  v.  Drucker,  1894, 2  Q.B.  801 ;  as  to  depositions 
in  earlier  stages  of  the  same  trial,  see  fully  post,  chap,  xli.) 

Pxinciple. — The  admission  of  such  evidence  has  been  thought  (1)  to 
form  an  exception  to  the  hearsay  rule  (Steph.  art.  82);  but  since  both 
oath  and  cross-examination  were  present,  the  requirements  of  that 
rule  may  be  said  to  be  satisfied  (ante,202 ;  Wigmore,  s.  1870).  (2)  Mr. 
Taylor  considers  it  admissible  as  an  exception  to  the  rule  excluding 
secondary  evidence,  holding  that  this  ruleexcludes  secondary  evidence 
not  only  of  documents,  but  of  oral  testimony  (s.  464).  (8)  Dr.  Wharton 
bases  its  admission  on  the  consideration  that  the  parties  and  the 
issues  being  the  same,  and  full  opportunity  of  cross-examination 
having  been  allowed,  the  second  trial  is  virtually  a  continuation  of  the 
first  (8.  177).  (4)  In  Wright  v.  Tatham,  1  A.  &  E.  3,  22,  Tindal,  C.J., 
remarked  that  such  evidence  was  of  as  high  a  nature,  and  as  direct 
and  immediate,  as  vivd  voce  testimony.  Its  weight,  however,  is  of 
course  afiected  by  the  loss  of  the  demeanour  of  the  witness. 

Qualifications. — The  conditions  are  analogous  to  those  relating  to 
judgments ;  and  indeed  whenever  a  decree  in  one  case  would  be 
evidence  of  the  facts  decided  when  tendered  in  another,  there  the 
testimony  of  a  witness  in  the  former  trial  who  was  liable  to  cross- 
examination,  but  is  incapable  of  being  called,  is  receivable.  So,  as  to 
mutuality,  the  evidence  is  not  admissible  for,  unless  it  would  also  be 
admissible  against,  a  party  (Morgan  v.  NichoU,  L.B.  2  C.P.  1 1 7 ;  Whart. 
8.177;  Tay.  s.  469).  The  admissibility  of  the  testimony,  however, 
seems  to  turn  rather  on  the  right  to  cross-examine  than  on  the  precise 
identity  of  the  parties  or  the  issue— only  a  substantial  identity  in 
these  respects  being  required  (Tay.  s.  467). 

(1)  Fonner  Trial. — The  witness  must  have  been  duly  sworn  in 
some  judicial  proceeding  to  which  the  party  against  whom  the  evi- 
dence is  tendered  was  legally  bound  to  submit  (Stark.  £v.,  4th  ed., 
415-418;  Tay.  8.  485).  Thus,  depositions  taken  in  a  revived  suit 
where  a  bill  of  revivor  did  not  lie,  have  been  rejected ;  though  it 
was  otherwise  where  the  matter  was  within  the  jurisdiction  of  the 
Court,  but  the  bill  was  dismissed  merely  because  the  subject  was 
not  proper  for  a  decree  in  equity  (Stark.  Ev.,416),  or  where  the 
depositions  were  taken,  without  objection,  in  judges'  chambers  in 
which  it  was  the  practice  not  to  cross-examine  (Lawrence  t;.  Maul,  4 
Drew.  472). 

(2)  Same  Parties  or  Privies. — If  the  parties  to  be  atfected  are  the 
same  in  both  proceedings,  it  is  no  objection  that  their  relative  posi- 
tions were  different,  or  that  there  were  also  others  joined  with  either 
(Wright r.  Tatham,  1  A.  db  £.  8).  Privies  may  also  be  affected  by,  or 
take  advantage  of,  the  former  testimony  in  the  same  way  that  they 
may  a  judgment  in  a  former  trial  (Morganr.  Kicholl,  L.B.  2C.P. 
117),  provided  the  title  of  the  privy  has  accrued  subsequently  to  the 
former  trial  (Doe  v.  Derby,  1  A.dbE.  p.  790 ;  Jie  De  Burgho's  Estate, 
1896, 1 1.R.  274).     [See  fully  anUy  219,  381-4.] 
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(8)  flame  Issues. — If  substantially  the  same  question  is  in  issue 
in  the  two  proceedings,  it  is  immaterial,  that  they  relate  to  different 
transactions  or  property  (Doe  v.  Foster,  I  A.  &£.  791, n.  (b);  Llanover 
t?.  Homfray,  19Gh.D.  224).  And  the  same  rule  holds  in  criminal 
cases ;  thus,  a  deposition  on  a  charge  of  stabbing,  assault  and  robbery, 
or  causinggrievous  bodily  harm,is  admissible  on  a  trial  for  murder  aris- 
ing out  of  the  same  f act8(R.  v.Smith,  Rus.  &  By .839 ;  R.  v, Lee, 4  F.  Ac  F. 
68;  Ri7.6eeston,24L.J.M.C.5;  R.t?.Dilmore,6Cox,62;  R.r.Wil- 
liams,  12  Cox,  101  ;  and  see  ante^  885  ;  tindpostj  442-8). 

(4)  Opportunity  of  Oross-examination. — There  must  have  been 
full  opportunity  of  cross-examination  in  the  former  proceedings; 
thus,  if  the  parry  against  whom  the  evidence  is  subsequently  ten- 
dered had  not  due  notice  of  the  time  or  place  of  the  former  examin- 
ation (Fitzgerald  v.  Fitzgerald,  8  S.  &  T.  897)  ;  or  if  the  issues  are  so 
dissimilar  that  cross-examination  as  to  one  would  only  partially 
cover  the  other  (R.«.  Beeston,«up. ;  Tay.  8.468),  the  evidence  will 
be  rejected.  But  it  is  not  essential  that  the  opposite  party  should 
have  exercised  bis  right,  for  the  evidence  will  be  admissible  if  he 
voluntarily  abstained  from,  or  waived  the  absence  of  an  opportunity 
for,  cross-examination  (Lawrence  v.  Maule,  4  Drew.  472  ;  M'Combie 
V.  Anton,  6  M.  <fe  G.  27  ;  Tay.  s.  466).  And  if  the  witness  died  or 
became  insane  before  cross-examination  in  the  former  trial  the  evi- 
dence will  be  admissible  (Williams  v.  Williams,  12  W.R.  668  ;  R.tz. 
Doolin,  1  Jebb  CO.  1 28  ;  cp,  poet,  460). 

(5)  Incapable  of  being  called. — For  the  purposes  of  the  rule  a 
witness  is  regarded  as  incapable  of  being  called  when  he  is  either 
(1)  Dead  (the  death  must  be  proved,  or  evidence  given  of  unsuccess- 
ful inquiries,  or  lapse  of  time  sufficient  to  raise  that  presumption, 
Tay.  s.  472).  (2)  Insane  (R.  v.  Briswell,  8  T.R.  707, 720-1  ;  so  it 
seems  if  the  insanity  be  only  temporary,  R.  v.  Marshall,  Car.  &  M. 
147,  but  this  is  doubted  in  Taylor,  s.  476,  ep.post,  444  ;  and  if  the 
depositions  were  taken  shortly  before  the  second  trial  it  is  unneces- 
sary to  show  that  the  witness  was  sane  when  they  were  taken  (R.  v. 
Wall,  cited  8  Russ.  Or.,  6th  ed.,  563, 572).  (8)  Seriously  ill.  —  The 
degree  of  illness  is  somewhat  in  doubt ;  if  it  is  such  that  there  is  no 
probability  of  the  witness  ever  being  able  to  attend,  the  depositions 
are  of  course  admissible  (Tay.  p.  477)  ;  so,  probably,  if  it  is  such  as 
to  prevent  his  attendance  within  a  reasonable  time  (see  Beaufort  v. 
Grawshay, L.K.  1  C.P.  699,  deciding  that  the  words  '^permanent  sick- 
ness or  infirmity,"  in  1  &  2Wi]l.IY.c.22,  were  to  be  thus  construed); 
but  if  the  indisposition  be  merely  temporary,  the  proper  oourse  is 
not  to  admit  the  evidence,  but  to  postpone  the  trial  (Harrison  v. 
Blades,  8  Camp.  457  ;  R.t?.  Savage,  5  C.&  P.  148,  in  which  the  deposi- 
tions of  a  woman  about  to  be  confined  were  rejected,  so&postj  444-5). 
(4)  Kepi  <nU  of  the  way  by  the  opposite  side  (R.  v.  Scaife,  17  Q.B.  288  ; 
Egan  17.  Larkin,  1  Arm.  M.  &  0. 408.  Mr.  Taylor  remarks  that  this 
proposition  rests  partly  on  the  authority  of  decisions  in  civil  and 
criminal  courts,  partly  on  statutory  analogy,  but  chiefly  on  the  broad 
principle  of  justice  which  will  not  allow  a  party  to  take  advantage 
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of  his  own  wrong,  s.  478).  (5)  In  civil  proceedings  (only)  is  either 
wii  of  ikt  jurUdiction^  or  cannot  be  found  after  diligent  search.  A 
witness  has  been  considered  beyond  the  jurisdiction  who  was  on 
board  ship  ready  to  sail,  but  prevented  by  contrary  winds  (Fonsick 
V.  Agar,  6  Esp.  92  ;  Ward  v.  Wells,  1  Taunt.  461  ;  Varicas  v.  French, 
2C.&K,  100  ;  though  see  Carruthers  v.  Graham,  C.  &  M.  5).  Proof 
of  diligent  but  unsuccessful  search,  will  probably  also  admit  the 
depositions  (Falconer v.  Hanson,  1  Camp.  171 ;  Wiedemann  i?.  Walpole, 
Times,  June,  15, 1891, /^er  Pollock,  B.,  affirmed  on  other  grounds, 
1891, 2  Q.B.  534  ;  Tay.  s.  473).  Neither  of  the  above  grounds  will 
let  in  the  deposition  in  criminal  cases  (R.  v,  Scaife,  17  Q.B.  238  ;  B. 
V.  Austin,  7  Cox,  55  ;  B.  v,  Hagan,  8  C.  &  P.  167). 

(6)  Proof  of  the  Former  Testimony. — The  testimony,  if  oral, 
may  be  proved  from  memory  or  notes,  by  any  one  who  can  swear  to 
its  accuracy,  e.g.,  judge,  counsel,  or  reporter  (B.  r.  Morgan,  6  Cox,  1 07 ; 
R.  v.Bird,  5Cox,  11);  but  not,  unless  at  least  by  consent,  by  the 
judge's  notes  (B.  v.  Child,  5  Cox,  197, 208  ;  Coni-adi  v.  Conradi,  L.B.  I 
P.&  D.  514  ;  Griffin's  Divorce  Bill,  1896,  A.C.  133  ;  Tay.s.  546  ;  in 
The  Veronica  case,  67  J.P.  267,  however,  a  juror  having  fallen  ill, 
the  judge's  notes  of  the  evidence  were  read  over  to  the  new  juror,  all 
the  witnesses  being  re-sworn ;  eed  qti.).  And  it  would  seem  sufficient 
if  the  substance  merely,  and  not  the  pi'ecise  words,  of  the  examina- 
tion and  cross-examination  is  given  (Tay.  ss.  546-547  :  but  cp.  B.  v, 
Mitchell,  ante,  295). 

If  written,  it  may  be  proved  either  by  office  copy  (post,  chap,  xliii.) 
or  examined  or  certified  copy  (Tay.  ss.  1577,1580).  Old  depositions  in 
Chancery  cannot,  however,  except  as  admissions,  be  read  without 
proof,  where  this  is  possible,  of  the  bill  and  answer,  so  that  the 
judge  may  see  whether  a  cause  was  depending  and  whether  the 
parties  and  issues  were  the  same ;  but  the  bill  and  answer  do  not 
thereby  become  evidence  for  the  jury,  nor  can  they  be  i-ead  or 
referred  to  by  counsel.  Moreover,  where  the  depositions  have  been 
taken  prior  to  the  English  Chanceiy  Act,  1852,  the  party  putting 
in  the  answers  is  obliged  as  part  of  his  case  to  read,  not  only  the 
interrogatories,  but  the  cross-interrogatories  and  answers  thereto. 
And  if  the  depositions  have  been  taken  under  a  special  commission, 
proof  of  the  commission  and  return  must  also  be  given  [Tay.  ss. 
1576-1578]. 

(7)  Oldections. — The  evidence  is  open  to  the  same  objections  in 
the  subsequent  trial  as  if  the  witness  had  been  personally  present 
thereat  (Tay.  ss.  548-549)  ;  e.g.,  as  to  leading  questions  (Small  i?. 
Naime,  18  Q.B.  840)  ;  or  statements  of  the  contents  of  unproduced 
documents  (Steinkeller  r.  Newton,  9  C.  &  P.  313,  319  ;  Tuftonr.  Whit- 
more,  12  A.  &  £.  370)  ;  save  that  a  party  cannot  repudiate  an  illegal 
question  previously  put  by  his  own  side  (Hutchinson  v.  Bernard,  2 
M.&Bob.  1).  Mr.  Justice  Stephens  states  that  the  credit  of  the 
declarant  may  be  impeached  in  the  same  way  as  that  of  a  witness 
who  had  denied  in  cross-examination  the  imputations  suggested  (art. 
185) ;  but  see  ante,  253-4. 


410 


THE  LAW  OF  EVIDENCE. 


[boor  n. 


EXAMPLES. 


AdmiasibU. 


InadmissibU^ 


(a)  Li  an  action  by  A.  against  D. ; 
— the  depositions  of  a  deceased  wit- 
ness, taken  in  a  prior  action  involving 
the  same  question,  and  brought  by  A., 
B.,  and  C.  jointly  against  J).,  are  i^id- 
missible  (Wright  v.  Tatham,  1  A.  & 
£.  3).  So,  in  an  action  by  A.,  as 
heir-at-law  of  B.,  to  recover  certain 
land  from  C,  the  depositions  of  a 
deceased  witness  taken  in  a  prior 
action  by  A.  as  heir  of  B,  against  C.  to 
recover  different  lands,  are  admissible 
(Doe  V,  Derby,  1  A.  &  £.  p.  791  n.). 

Li  a  suit  brought  in  1870  by  cer- 
tain customary  tenants  on  behedf  of 
themselves  and  all  other  tenants  of 
a  manor  against  the  lord,  to  estab- 
lish a  right  to  the  minereds  under 
their  tenements; — the  depositions  of 
old  persons,  since  deceased,  taken  de 
bene  ease  under  a  commission  in  a 
suit  brought  in  1815  by  certain  former 
tenants  on  behalf  of  themselves  and 
all  other  tenants  of  the  manor,  to 
establish  the  same  right,  are  admis- 
sible although  the  plaintiffs  in  1870 
did  not  claim  through  any  of  the 
former  plaintiffs,  and  the  former  lord, 
though  he  joined  in  the  commission, 
did  not  in  fact  cross-examine  the 
deponents  (Llanover  v.  Homfray,  19 
Ch.  D.  224). 

A.  sues  B.,  C,  and  D.,  and  also,  in 
another  action,  C,  D.,  and  E.  The 
facts  in  both  actions  are  the  same, 
but  the  relief  claimed  is  different. 
Held,  that  A.  might,  on  notice,  read 
in  the  second  action  the  affidavits 
and  depositions,  taken  in  the  first, 
against  such  defendants  as  were 
common  to  both  (Brown  v.  White, 
24  W.R.  466). 

A.  sues  B.  for  damages  for  a  colli- 
sion between  two  vessels  alleged  to 
have  been  caused  by  the  negligence  of 
B.'s  servants.  The  deposition  of  a 
witness,  taken  before  the  coroner,  on 
an  inquiry  into  the  death  of  A.'s  son 
caused  by  the  collision,  was  held  ad- 
missible on  behalf  of  defendant,  the 
witness  himself  being  out  of  the 
jurisdiction  (Sills  v.  Brown,  9  C.  ft  P. 
601 ;  eed  gu,  and  see  poat^  449). 

A.  is  indicted  for  uttering  a  forged 
note;  the  depositions  of  witnesses, 
since  unable  to  travel,  taken  before 
a  magistrate  upon  a  former  charge 


(a)  Li  an  action  by  A.  to  recovw 
land  from  B.'s  son ; — the  depositiim* 
of  a  witness,  since  deceased,  taken  in 
a  former  action  brought  by  A.'8  son 
as  heir-at-law  of  A.  (whom  he  sap- 
posed  to  be  dead)  against  B.  to  recover 
the  same  land,  are  inadmissible,  aa 
A.  did  not  claim  through  his  son. 
though  his  son  claimed  through  A.: 
and  the  evidence  not  being  admissible 
against,  could  not  be  admissible  for, 
A.  (Morgan  v.  NichoU,  L.R.  2  C.P. 
117). 

A.,  a  shareholder,  beins;  sued  by  a 
company  for  calls,  pleads  misrepre- 
sentation. Depositions  taken  in  a 
prior  action  by  the  company  against 
£.,  another  shareholder,  for  calls,  to 
which  B.  had  also  pleaded  misrepresen- 
tation, are  not  admissible  againct 
the  company  either  at  common  law  or 
under  O.  37,  r.  3  (Printing  &c.  Co.  r. 
Drucker,  1894,  2  Q.B.  801). 
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Admissible.  Inadmissible, 

against  A.  arisins  oat  of  the  same 
transaction,  of  obtaining;  money  by 
false  pretences,  are  admissible  (R.  r. 
WiUiams,  12  Cox,  101). 

As  to  proof  of  the  execution  of  a 
deed  by  the  depositions  of  a  deceased 
attesting  witness  in  a  former  trial 
between  the  same  parties,  see  Wright 
V.  Tatham,  postfASO. 


(     412     ) 


BOOK   II. 


CHAPTER  XXXYIII. 

ATTENDANCE  OF  WITNESSES. 

PROCESS. — There  are  three  methods  by  which  the  attendance  of 
witnesses  may  ordinarily  be  enforced  in  judicial  proceedings— 
suhpcena  (which  may  be  either  ad  teatificandumy  or  if  the  prodaction 
of  documents  in  the  witnesses'  possession  or  control  is  required, 
duces  tecum),  recognisance  and  stimmons, 

Snbpodna  ad  testificandum. — A  writ  of  subpoena  (which  may  be 
issued  at  any  stage  of  the  proceedings  and  without  leave,  although 
the  Court  will,  if  necessary,  prevent  the  privilege  being  abased, 
Raymond  v,  Tapson,  22  Ch.  D.  430;  Be  Mundell,  Fenton  v.  Cumber- 
lege,  48  L.T.  776)  is  the  process  employed  when  the  proceedings  are 
in  the  High  Court  {O.  37,  rr.  26-34;  if  in  Chambers  the  writ  issues 
on  a  note  from  the  judge  or  master  as  the  case  may  be,  Ann.  Pr.,0. 
37,  r.  28) ;  or  before  an  examiner  (O.  37,  r.  20) ;  and  an  affidavit 
witness  may  be  ordered  to  attend  for  cross-examination  by  this  pro- 
cess as  well  as  by  notice  under  O.  38,  r.  28  (Re  Baker,  Connell  r. 
Baker,  29  Ch.  D.  711).  The  same  process  prevails  in  the  Bankruptcy 
Court  (Bankruptcy  Rules,  1883,  53-63),  which  has  also  special  poiver 
to  summon  persons  likely  to  give  information  as  to  the  debtor's  pro- 
perty or  affairs  (Bankruptcy  Act,  1883,  s.  27 ;  Be  Franks,  1892, 1  Q,B. 
646);  and  applies  to  hearings  before  an  Arbitrator  (Arbitration  Act, 
1889,  ss.  8, 18)  or  Official  or  Special  Referee  (O.  36,  r.  49);  as  well 
as  to  the  trial  of  election  petitions  (Tay.  s.  1283);  and  it  may  also  be 
adopted  in  Criminal  Cases  (inf.j  Recogni:^ance). 

Witnesses  present  in  Court  cannot,  however,  in  criminal  cases, 
decline  to  be  sworn  or  to  answer,  on  the  ground  that  they  have  noi 
been  duly  served  with  a  subpcena  (R.  t\  Midler,  4  C.  &  P.  218  ;  R.  r. 
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Flavell,  14Q.B.D.864;  ep.  69  J. P.  847);  though  it  is  otherwise  in 
civil  cases  (Bowles  v.  Johnson,  1  W.  Bl.  36;  and  see  Stuart  v.  Balkis 
Co.,  82  W.B.  676 ;  contra,  Balckburn  v,  Hargreaves,  2  Lew.  C.C.  259, 
which,  however,  is  doubted  by  Mr.  Taylor,  s.  1242,  n.). 

Subpoona  duces  tecum. — The  production  of  dticuments  in  the  pos- 
session either  of  strangers,  or  (in  civil,  but  not  in  criminal  pro- 
ceedings, in  which  latter  a  notice  to  produce  only  should  be  served, 
post,  480)  of  parties,  may  be  secured  by  stibpcena  duces  tecum  which 
must  specify,  and  be  confined  to,  the  particular  documents  in  the 
witness's  possession  of  which  production  is  required  (Newland  v.Steere, 
18  W.R.  1014);  a  general  direction  is  bad  as  amounting  to  a  bill  of 
discovery  against  the  witness.  Thus  a  subpoena  describing  particular 
documents  and  then  directing  the  production  of  ''all  documents 
relating  to  the  questions  in  issue,"  is  not  enforceable,  unless  the 
witness  admits  their  possession  (Lee  v.  Angas,  2  Eq.  59  ;  Be  Emma 
Silver  Mining  Co.,  lOCh.  App.  194);  nor  is  a  subpoena  to  produce 
'*  documents  relating  to  the  case  if  he  has  any,"  as  this  requires  the 
witness  to  decide  upon  their  relevancy  (Burchard  v,  McFarlane,  1891, 
2Q.B.  241,  247);  and  the  subpoena  must  not  be  oppressive  as  to 
time,  scope,  or  otherwise  (London  <&c.  Corp.  t?.  Kaufman, 48  W.R.  458 ; 
Steele  v.  Savory,  8  T.L.R.  94  ;  Raymond  v,  Tapson,  22  Ch.D.  480;  ep. 
post,  469).  If  the  witness  is  merely  required  to  produce  the  docu- 
ment and  not  to  testify,  he  need  not  be  sworn  (post,  482). 

By  O.  87,  r.  7,  '*  the  Court  or  a  judge  may  in  any  cause  or  matter 
at  any  stage  of  the  proceedings  order  the  attendance  of  any  person 
for  the  purpose  of  producing  any  dticuments  which  the  court  or  judge 
may  think  fit  to  be  produced:  provided  that  no  person  shall  be  compelled 
tojproduce  under  such  order  any  document  he  would  not  be  compelled 
to  produce  at  the  hearing  or  trial."  The  object  of  this  order  was  to 
remove  the  difficulties  which  existed  in  compelling  the  production  of 
documents,  before  or  after  the  trial,  at  the  hearing  of  motions,  peti- 
tions, summonses,  or  examinations  before  official  referees  or  examiners 
(Elderv.  Carter,  25  Q.B.D.  194,199).  It  thus  only  relates  to  pro- 
duction as  auxiliary  to  examination  for  the  purposes  of  a  particular 
motion, dbc.  (Burchard  v.  McFarlane, «u;j9.;  Elder t?.  Carter, «ti^.;  O'Shea 
V,  Wood,  1891,  P.  287,  286) ;  but,  under  it,  a  non-party  may  be  com- 
pelled to  produce  documents  upon  such  examination  (Zumbeck  v. 
Biggs,  48  W.R.  507;  Be  Smith,  1891,  1  Ch.  828),  though  not  for 
private  inspection  before  trial  (Straker  r.  Reynolds,  22  Q.B.D.  262). 
Tlie  order  ma^  be  made  expwte  and  is  equivalent  to  a  subpo&na  duces 
tecum  {Re  Smith,  sup,). 

Under  subpcena  or  order,  the  witness  must,  whether  possession  be 
held  for  himself  or  for  another  (e.^.,  solicitor  for  client),  attend  with 
the  document  and  submit  the  question  of  production  to  the  judge  (R. 
V.  Greenaway,  7  Q.B.  126). 

As  to  what  documents  are  privileged  from  production,  see  ante, 
chaps.  XV.,  xvi. ;  and  in  the  following  cases  a  witness  cannot  be  com- 
pelled to  produce  his  principal's  documents : — A  steward  having  the 
title-deeds  of  the  estate,  for  bis  possession  is  that  of  bis  employer 
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(Falmouth  v,  Mosg,  II  Price,  455);  a  secretary  of  a  company  whose 
directors  have  forbidden  him  to  produce  the  company's  books 
(Crowther  «.  Appleby,  L.R.  9  C.P.  23 ;  R.  ».  Stuart,  2  T.L.R.  144) ; 
a  clerk  in  a  public  office,  with  respect  to  official  papers  (Austin  r. 
Evans,  2  M.  «fe  G.  480) ;  or,  under  the  Bankruptcy  Act,  1888,8.  27, 
the  managing  clerk  of  a  creditor  {Re  Higgs^  exp,  Leicester,  66  L.T. 
296). 

Recognisance. — In  indictable  offences  (and  several  others  in  which 
an  appeal  lies  to  the  sessions  from  a  conviction  by  one  or  more  justices, 
Tay.  ss.  1237-1238),  the  witnesses  both  for  the  prosecution  (11  db  12 
Vict.  c.  42,  s.  20,  amended  by  42  &  43yict.c. 49)  and  thedefenee (30&31 
Vict.  c.  35,  s.  3,  except  witnesses  to  character)  may  be,  and  generally 
are,  bound  over  by  the  committing  magistrate  to  give  evidence  at  the 
trial.  And  a  similar  power  is  given  to  coroners  to  enforce  the  attend- 
ance of  Crown  witnesses  at  trials  for  murders  or  manslaughter  ^he 
Coroners  Act,  1887,  s.  5).  Where  the  witness  has  not  been  bound 
over,  or  is  an  infant  (for  then  his  recognisances  cannot  be  estreated, 
R.  V,  Smith,  17  Cos,  601),  he  should  be  served  with  a  subpcena  issued 
by  the  Clerk  of  Quarter  Sessions  or  Assize,  as  the  case  may  be,  or  from 
the  Crown  Office,  the  advantage  of  the  latter  being  that  it  may  be 
served  anywhere  in  the  United  Kingdom  and  that  proceedings  upon 
it  for  contempt  are  more  speedy  and  effective  (Ros.  Cr.  £v.  94).  A 
Crown  Office  subpoona  may  also  be  resorted  to  instead  of  a  *'  backed  '' 
summons  in  the  case  of  a  witness  out  of  the  Petty  Sessions  district 
{infra). 

Summons. — A  summons,  which  may  contain  a  clause  for  the  pro> 
duction  of  documents,  is  the  process  in  use  where  the  attendance  of 
witnesses  is  required  before  the  Chief  Clerk  in  the  High  Court  (O.  55, 
rr.  16-17;  App.  L.);  and  a  Chief  Clerk's  summons,  and  not  a  sub- 
poena, is  the  proper  process  in  toinding-up  proceedings  under  the 
Companies  Act,  1862,  s.  Ub{Re  Westmoreland  Co.,  40  W.R.  171 ;  as 
to  summoning  witnesses  under  the  Act  of  1890,  s.  8,  see  Re  Great 
Kruger  Co.,  1892,  3Ch.  807;  and  Re  Trust  Corporation,  irf.  882). 
The  same  process  is  also  employed  in  County  Courto  (C.C.  Act,  1888,  s. 
110 ;  C.C.R.  1889,  0. 18,  r.  1);  before  magistnUes  (who,  if  the  sum- 
mons will  probably  be  disobeyed,  may  in  lieu  thereof  issue  a  warrant 
under  11  &  12  Vict.  c.  42,  s.  16,  or,  id.  c.  43,  s.  7  ;  and  if  the  witness 
be  out  of  the  jurisdiction,  such  summons  or  warrant  may  be  *'  backed" 
by  the  local  justice,  or  a  Crown  Office  subpoena  may  be  obtained ;  it 
seems,  however,  that  justices  have  no  power  to  summon  a  witness  to 
complete  an  information  or  to  produce  a  document  (Stone's  Jus.  Man. 
1906, 39-40)  ;  Coroners  (The  Coroners  Act,  1887,  s.  19,  sub-s.  2  ;  Tay. 
8.  1290):  and  Revising  Barristers  (6  &  7  Vict.  c.  18,  ss.  35,  50-51 ;  4 1 A 
42  Vict.  c.  26,8.36). 

Witnesses  in  Court. — Persons  present  in  court,  though  not  sub- 
poenaed, are  in  criminal  cases  bound,  if  called,  to  be  sworn  and 
give  evidence  (R.  v,  Sadler,  4C.  &P.  218);  and  this  applies  also,  it 
seems,  to  bastardy  cases,  though  not  to  other  proceedings  before 
magistrates  under  11  &  12  Vict,  c  43  (R.  r.  FlaveU,  14  Q.B.D.  864). 
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Witnessefi  in  Prison. — ^The  attendance  of  a  witness  when  (1)  tn 
custody  an  civil  process  (or  detained  in  a  lunatic  asylum,  Fennell  v, 
Tait,  1  CM.  k  R.  584  ;  or  by  his  superior  officer  in  the  army  or  r  avy, 
Taj.  6. 1275)  may  be  enforced  in  civil  or  criminal  trials  (or  arbitra- 
tions, Arbitration  Act,  1889,  s.  18),  by  a  writ  of  haheas  corpus  ad 
iesHficandumf  issued  by  a  judge  of  the  High  Court  in  Chambers  (44 
Geo.  III.  c.  102 ;  R.S.C.  1883,  App.  J.  Form  2  ;  Tay.  ss.  1272-1275 ; 
see,  however,  Jenks  v,  Ditton,  76  L.T.  591,  whei*e  Stirling,  J.,  held 
that  a  judge's  order  on  the  governor  of  the  prison  and  not  a  writ  was 
the  proper  method,  following  Seton,  pp.  89, 94) ;  and  (2)  when  in 
custody  on  a  criminal  charge,  by  a  warrant  or  order  of  a  judge  of  the 
High  Court  (16  &  17  Vict.  c.  30,  s.  9;  Prisons  Act,  1898,  schedule)  or 
of  a  County  Court  where  the  proceedings  are  in  the  latter  (C.C.  Act, 
1888, 6. 112).  And  prisoners  electing  to  give  evidence  at  Coroner's 
Inquests  may  do  so  under  an  order  of  the  Home  Office  issued  May 
1894,  upon  giving  formal  notice  to  the  governor  of  the  prison,  who 
is  instructed  to  warn  them  in  the  customary  manner  and  afford 
facilities  for  their  attendance  (58  J.P.  369).  Now,  also,  by  the 
Prisons  Act,  1898,  s.  11,  a  Secretary  of  State,  on  proof  to  his  satis- 
faction that  the  presence  of  a  prisoner  at  any  place  is  required  in 
the  interest  of  justice  or  for  the  purpose  of  any  public  inquiry  may, 
by  writing  under  his  hand,  order  the  prisoner  to  be  taken  thither. 

Witnesses  out  of  Jnrisdiction. — The  attendance  of  witnesses 
resident  in  parts  of  the  United  Kingdom  beyond  the  jurisdiction  of 
the  Court  issuing  the  process  is  regulated  as  follows  : — Civil  Actions, 
— By  17  4fe  18  Vict.  c.  34,  ss.  1, 2,  amended  by  the  Judicature  Act, 
1884,  s.  16,  a  writ  of  subpoena  may  at  any  time  be  issued  by  special 
leave  of  a  judge  of  the  High  Court  to  compel  the  attendance  at  trials 
therein  (or  before  a  referee  or  arbitrator,  Arbitration  Act,  1889,  s.  18) 
of  witnesses  resident  in  Scotland  and  Ireland.  So,  County  Court 
summonses  to  witnesses,  to  be  served  either  in  the  home  or  any  foreign 
district,  may  be  issued  without  leave  (C.C.R.  1889,  0. 18,  r.  1). 
Criminal  Cases, — As  subpoenas  issued  by  the  clerks  of  the  peace  at 
sessione,  or  of  assize  at  assizes,  are  only  effectual  within  their 
respective  jurisdictions,  it  is  necessary  when  the  witness  is  resident 
beyond  these  limits  to  obtain  a  Crown  Office  subpoena,  which  is 
available  in  any  part  of  the  United  Kingdom  (45  Geo.  III.  c.  92,  ss. 
3, 4).  The  attendance  before  a  magistrate  of  witnesses  resident  '*  in 
England  "  beyond  his  jurisdiction  is  effected  by  means  of  a  summons 
issued  by  such  magistrate,  and  backed  by  another  in  the  witness's 
district  (Summary  Jurisdiction  Act,  1879,  s.  36);  and  their  attend- 
ance when  in  '^  England,  Wales,  Ireland,  Scotland,  or  the  Channel 
Islands"  may  be  enforced  by  warrant  backed  by  any  justice  of  such 
locality  (11  &  12  Vict.  c.  42,  ss.  11-16 ;  id.  c.  43,  ss.  3, 7) ;  or  in  either 
case  by  means  of  a  Crown  Office  subpoena. 

8EBVIGE  OF  PB0CES8.  Subpoena.— Service  of  a  subpoena  issued 
by  the  High  Court,  or  by  Court  of  Assize  or  Quarter  Sessions,  is 
effected  by  personally  delivering  to  the  witness  a  copy  of  tl\e  writ 
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and  of  the  indorsement  thereon,  and  at  the  same  time  producing  the 
original  (O.  87,  r.  32;  Tay.  s.  1244;  Ros.Cr.  Ev.  96).  The  service 
muKt  be  made  within  twelve  weeks  from  the  teste  of  the  writ  (0. 87, 
r.  34),  and  a  reasonable  time  before  the  trial ;  service  on  the  day  of 
trial,  even  where  the  witness  resides  in  the  same  town,  not  being 
sufficient  unless  he  is  actually  within  the  precincts  of  the  Court,  or 
has  admitted  the  sufficiency  of  the  service,  as  by  promising  to  attend 
(Maunsell  v.  Ainsworth,  8  Dowl.  869).  The  subpona  remains  in  force 
until  the  end  of  the  sitting  or  assize  for  which  it  is  issued ;  after 
which  the  former  writ  must  be  re-issued  and  re-served,  or  a  new  one 
obtained  (Tay.  s.  1241);  but  when  the  action  cannot  be  tried  in  the 
current  sittings  it  is  an  abuse  of  process  to  serve  the  subpoena  (Lon- 
don &  Globe  Corp.  v.  Kaufman,  48  W.R.  458).  The  service  may  be 
proved  by  affidavit  (O.  37,  r.  33;  Tay.  s.  1244). 

Summons. — An  ordinary  witness  summons,  issued  without  leave  by 
a  County  Court,  is  served  by  the  bailiff ;  but  it  may,  by  leave  of  the 
judge  or  registrar,  be  issued  in  blank  and  served  by  the  party 
applying  for  the  same,  or  by  his  solicitor,  or  by  some  person  in  the 
permanent  and  exclusive  employment  of  the  party  or  his  solicitor 
(C.C.  Act.  1888, 8. 1 10;  C.C.R.  1889,  O.  18,  r.  1).  Theservioe should 
be  effected  personally,  or  by  delivering  it  to  some  person  apparently 
of  the  age  of  sixteen,  at  the  house,  or  place  of  dwelling,  or  place  oif 
business  of  the  witness ;  but  no  place  is  to  be  deemed  his  place  of 
business  unless  he  is  the  master,  or  one  of  the  masters,  of  it 
(C.C.R.  1889,  O.  7,  r.  9a  ;  Heywood's  C.C.  Pr.  202).  Proof  of  service 
may  be  by  indorsement  on  the  copy  (0. 2,  r.  22).  Service  of  a  PoUoe 
Court  summons  may  be  effected  by  ^'  a  constable,  peace-officer,  or 
other  person,"  by  leaving  it  with  the  witness,  or  with  some  persm 
for  him,  at  his  last  or  most  usual  place  of  abode  (11^12  Vict.  c.  43, 
8. 1) — e.g.f  service  upon  a  servant  apparently  residing  at  the  witness's 
address  coupled  with  an  explanation  of  its  purport,  is  sufficient 
(R.  V.  Chandler,  14  East,  267).  Proof  of  such  a  service  may  be  by 
declaration  before  a  justice,  commissioner  for  oaths,  clerk  of  the 
peace,  or  registrar  of  a  County  Court  (42  <fe  43  Vict.  c.  49,  s.  41 ; 
Greenwood's  Police  Guide,  37-38, 41). 

Attendance  waives  Iiregnlarity. — Attendance  in  obedience  to  a 
subpoena  or  summons  will  waive  any  irregularity  in  the  service 
thereof  (Wisdent?.  Wisden,  6  Hare,  549  ;  R.  ».  Widdop,  L.R.  2  C.C.R. 
3  ;  R.  r.  Fletcher,  51  L.T.  334). 

TENDER  OF  EXPENSES.  Civil  Oases. — In  civil  cases  a  witness 
is  not  bound  to  attend  unless  his  reasonable  expenses  of  going  to, 
staying  at,  and  returning  from  the  place  of  trial  are  tendered  to 
him,  either  with  his  subpoena,  or  at  a  reasonable  time  before  the 
trial  (Dowdell  v,  Australian  Co.,  3  E.  <fe  B.  902  ;  Brocas  v.  Uoyd,  23 
Beav.  129)  ;  though  he  cannot  refuse  for  non-payment  for  former 
attendances  (Gaunt  v.  Johnson,  6  Hare.  551).  Nor,  if  he  attends 
(which  as  we  have  seen  waives  any  irregularity  in  the  service  of  the 
^jpf^sa),  i$  ]^e  l^und  to  give  evidence  unless  such  expensesi  together 
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with,  in  the  oase  at  any  rate  of  professional  witnesses,  compensation 
for  loss  of  time,  are  paid  or  tendered  to  him ;  and  this  seems  to  hold 
even  though  he  has  been  already  sworn  {Be  Working  Men's  Society, 
21  Oh.  D.  831,  doubted  in  Ros.  N.P.,  17th  ed.,  156)  ;  or  the  party 
subpoenaing  sues  in  forrnd pauperi8{j8iCoh3v.IAndow,  Times,  May  25, 
1898).  But  payments  made  by  one  side  may  be  taken  into  account 
ona  subpoena  from  the  other  (Allen  v.  Yoxall,  1  C.  <k  K.  815 ;  Betteley 
V.  McLeod,  8  Bing.  N.O.  405)  ;  and  witnesses  may  waive  their  right 
to  a  tender  of  expenses,  either  expressly  as  by  agreeing  to  take  a  less 
sum,  or  to  bear  their  own  expenses  (Betteley  v,  McLood,  sup, ;  Goft* 
V,  Mills,  13  L.  J.Q.B.  227) ;  or  impliedly,  as  by  accompanying  the 
parties  to  the  place  of  trial  without  making  any  previous  claim 
(Newton  v.  Harland,  1  M.  <b  G.  956  ;  Tay.  s.  1249).  An  action  will 
also  lie  against  the  client  to  recover  the  witnesses'  expenses  (Browne 
v.Magee,  Times,  May  4,  1904);  though  not  against  the  solicitor, 
unless  the  latter  has  expressly  bound  himself,  or  the  action  is  a 
speculative  one  (Robins  v.  Bridge,  3  M.  &  W.  1 14 ;  Miller  v,  Appleton, 
50  Sol.  Jo.,  184, 192).  Where  the  witness  is  a  married  woman  the 
tender  should  be  made  to  her  and  not  to  her  husband  (Tay.  s.  1249). 
If  a  party  attends  on  his  own  account,  he  is  not  entitled  to  conduct 
money  when  subpoenaed  by  his  adversary  ;  though  a  successful  party 
who  is  a  necessary  witness  in  his  own  cause  will  on  taxation  be 
entitled  to  his  expenses. 

Oriminal  Oases. — In  Indictable  Ofencea  a  witness  living  within 
the  jurisdiction  is  bound  to  attend  when  subpoenaed  or  summoned 
by  the  Crown  or  prisoner  without  any  tender  of  exp«?nses  (Pell  v, 
Daubenj,  5  Ex.  955,  957 ;  R.  v.  Cooke,  1  C.  &  P.  321) ;  but  power  is 
given  to  the  Court  in  all  cases  of  felony,  and  in  many  of  misde- 
meanour, to  order  payment  of  their  expenses  to  Crown  witnesses 
attending  on  recognisance  or  subpoena,  and  to  witnesses  for  the 
pr]sonerattendingonrecognisance(Tay.ss.  1252-1263;  Ros.  Cr.  £v.  98, 
210-214).  Witnesses  residing  in  a  distant  part  of  the  United  King- 
dom without  the  jurisdiction,  cannot  be  punished  for  contempt  unlessat 
the  time  of  service  a  sufficient  sum  was  tendered  to  them  for  their 
expenses  in  coming,  attending,  and  returning  (45  Geo.  III.  c.  92,  s.  4 ; 
and  see  44  &  45  Vict.  c.  24,  s.  4,  sub-s.  3;  and  44  <b  45  Vict.  c.  69,  ss.  1 5 
&  27).  In  Summary  Cases  a  witness  is  not  bound  to  attend  unless 
pcud  his  expenses  with  his  summons,  nor  can  a  warrant  issue  for  his 
attendance  unless  such  payment  has  beenmade(ll  &  12  Vict.  c.  43,8.7). 

DI8OBSDIEN0E  TO  PB00E88.  Snbpoina.— Wilful  failure  to 
attend  a  trial,  in  obedience  to  a  subpoena  issued  by  the  High  Court, 
is  a  contempt,  and  punishable  in  both  civil  and  criminal  cases  by 
aUaehmmt  (Tay.  ss.  1265-1269  ;  Ros.  Cr.  Ev.  97) ;  as  well  as,  in  civil 
eases,  by  an  action  of  debt  wherein  the  aggrieved  party  may  recover 
a  penalty  of  £10,  with  such  further  compensation  as  the  Court  issuing 
the  process  may  assess  (5  Eiiz.  c.  9,  s.  12,  made  perpetual  by  26  &  27 
Vict.  c.  125;  Tay.  s.  1270);  or,  as  is  more  usual,  provided  the  party 
cnn  prove  actual  loss  or  detriment  by  the  non-attendance,  an  action 
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at  Common  Law  for  damages  (Crewe  r.  Field,  12  T.L.R.  405  ;  Taj.  s. 
1271 ;  Archb.  Pr.  568-570),  If  a  witness,  duly  served  and  having 
his  expenses  paid,  refuses  in  court  to  be  sworn,  to  answer,  or  to  sign 
his  deposition,  he  is  also  guilty  of  a  contempt,  and  may,  in  the 
Superior  Courts,  be  punished  instanter,  by  fine  and  imprisonment 
(Exp,  Fernandez,  10  C.B.N.S.  3  ;  R. «?.  Clement,  4  B.  &  Aid.  218 ;  J& 
Keller,  22  L.R.1. 158  ;  Kingston  v.  Cooper,  41  L.  Jo.  217).  S«i,  if  a 
witness  subpoenaed  before  an  examiner,  refuses  to  attend,  or,  having 
attended,  refuses  to  be  sworn  or  to  answer  any  lawful  question^  such 
refusal  may  be  certified  to  the  central  office  by  the  examiner ;  and  the 
Court  may^  on  the  application  of  the  aggrieved  party,  made  either 
ex  parte,  or  on  notice,  order  the  witness  to  attend  at  his  own  expense, 
or  be  sworn,  or  answer,  as  the  case  may  be  (O.  37,  r.  13  ;  Stuart  r. 
Balkis  Co.,  32  W.R.  676  ;  Exp,  Fernandez,  supra;  post,  436)  ;  and 
in  default  thereof  motion  may  be  made  for  leave  to  issue  a  writ 
of  attachment  (Evans  v.  Noton,  1893, 1  Ch.  252).  And  the  same 
practice  applies  where  a  witness  is  summoned  by  the  Chief  Clerk 
under  O.  55,  r.  17  (Powell  v.  Nevitt,  55  L.T.  728).  Where  the  sub- 
poena has  been  issued  not  by  the  High  Court,  but  by  a  Court  of 
Assize  or  Quarter  Sessions^  a  non-attending  witness  may  be  fined,  or 
indicted  (R.  v.  Clement,  4  B.  &  Ald.218 ;  Tay.  s.  1268  ;  Ros.  Cr.  Ev. 
97) ;  and  an  attending  witness,  who  refuses  to  be  sworn  or  to  answer, 
may  be  committed,  or  fined,  and  imprisoned  until  the  fine  is  paid 
(Ros.  Cr.  Ev.  97  ;  R.  v.  Preston,  1  Salk.  278).  Disobedience  to  a 
subpoena  issued  (yiU  of  the  jurisdiction  in  Scotland  or  Ireland 
under  45  Geo.  III.  c.  92,  or  17  &  18  Vict.  c.  34,  ante,  415,  may  be  certi- 
fied to,  and  punished  by,  the  Superior  Courts  of  those  countries 
(Archb.  Prac.,  14th  ed.,  570-571).  As  to  refusal  to  make  an 
affidavit,  see  post,  433 ;  and  as  to  refusal  to  attend  an  order  of  the 
Divorce  Court,  Townsend  v.  T.,  40  L.  Jo.  788  and  0. 41,  r.  5. 

Becognisance. — If  a  witness  refuses  to  be  bound  over,  he  may  be 
committed  (11  <b  Vict.  c.  42,  s.  20)  ;  and  if  he  fails  to  appear,  after 
being  bound,  his  recognisance  may  be  forfeited  and  the  penalty  levied. 
(As  to  the  practice  in  such  cases  see  Tay.  s.  1235;  Ros.  Cr.Ev.  93-94.) 

Summons. — Failure  to  attend,  or  refusal  to  give  evidence  or  pro- 
duce documents,  in  pursuance  of  a  County  Court  summons,  subjects 
the  witness  to  such  penalty,  not  exceeding  £10,  as  the  judge  may 
think  proper  (C.C.  Act,  1888, s.  111).  Obedience  to  a  magistrate's 
or  justice's  summons  is  enforceable  by  warrant ;  and  if  the  witness 
refuses  to  be  sworn,  or  to  answer,  he  may  be  committed  for  not  more 
than  seven  days  (11  <&  12  Vict.  c.  42,  s.  16  ;  id,  c.  43,  s.  7  ;  in  bastardy 
cases,  but  not  in  proceedings  under  Jervis's  Act,  a  witness  who  btf 
voluntarily  given  evidence,  without  a  summons,  cannot  it  seems  be  so 
committed,  R.  v.  Flavell,  ante,  414).  Obedience  to  a  summons  may 
also  be  enforced  by  warrant  both  in  Bankruptcy  (Bpy.  Act.  1883,8. 
27,  sub-s.  3  ;  and  this,  and  not  committal,  is  the  proper  course  where 
the  refusal  to  attend  is  owing  to  insufficient  tender  of  conduct- 
money. Re  Batson,  exp.  Hastie,  70  L.T.  382) ;  and  under  the  Com- 
panies Act,  1862,  ss.  115, 126, 138. 
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PBOTBOTION  OF  WITNESSES.— In  order  to  encourage  the 
giving  of  voluntary  testimony,  witnesses  are  protected  from  arrest 
on  civU  procesa,  "  eundo,  morando,  et  redeundo,**  6.^.,  under  a  com- 
mitment for  non-payment  of  rates  (Hobem  v.  Fowler,  62  L. J.Q.B. 
49  ;  Tay.  ss.  1330-1340).  This  protection  applies  to  attendance  in 
good  faith,  even  without  a  subpcena ;  and  extends  to  a  reasonable 
time  for  coming  and  returning,  as  well  as  to  the  time  occupied  by 
the  witness  in  waiting  for  the  trial  to  come  on.  Thus  a  witness 
who  comes  to  town  to  be  examined,  is  protected  the  whole  time  he 
bond-fide  remains  there  for  that  purpose ;  though  it  is  otherwise 
with  a  witness  who  already  resides  in  the  town  (Gibbst;.  Phillipson, 
1  Russ.  &  Myl.  19).  If  the  witness  has  been  improperly  arrested, 
the  Ck>urt  issuing  the  subpoena,  or  the  judge  of  the  Court  in  which 
the  case  has  been,  or  is  to  be,  tried,  will  order  his  discharge  (Ros. 
Or.  Ev.  99;  Hobem  t;.  Fowler,  5«;p.).  There  is  no  protection,  how- 
ever, from  arrest  on  criminal  process,  e.g.,  for  disobedience  by  a 
solicitor  to  an  order  against  him  as  an  officer  of  the  Court  {Be  Fres- 
ton,llQ.B.D.545;  /?e  Dudley,  12  irf.  44  ;  ^e  Grey,  1892,2  Q.B.  440), 
or  by  a  receiver  to  an  order  to  pay  his  balance  in  court  (Re  Gent,  40 
Ch.  D.  190). 

It  is  a  contempt  to  threaten  (Shaw  v,  Shaw,  31  L.J.  P.  &  M.  35), 
bribe  {Be  Hooley,  79  L.T.  306),  or  publicly  calumniate  (R.  v.  Onslow, 
12  Cox,  358)  a  probable  witness  with  intent  to  influence  or  prevent 
his  testimony ;  and  it  is  an  indictable  misdemeanour  to  intimidate 
a  Crown  witness  (R.  v,  Loughran,  1  Crawf .  &  Dix.  79).  The  above 
protection  is  not  confined  to  witnesses  in  courts  of  law,  but  extends 
to  mOitary  courts  as  well  (Dawkins  v.  Rokeby,  L.R.  7  H.L.  744). 
As  to  protection  in  respect  of  evidence  given,  whether  on  oath  or  not, 
before  Parliamentary  Committees,  Royal  Commissions  or  on  special 
statutory  inquiries,  see  the  Witnesses  Protection  Act,  1892. 

On  grounds  of  public  policy  no  action  lies  against  a  witness  in 
respect  either  of  his  testimony  in  court  (Seaman  v,  Netherclift,  2 
C.P.D.  53)  or  of  proofs  supplied  to  the  solicitor  (Watson  v.M*Ewan, 
1905,  A.C.  480) ;  nor  will  one  lie  for  false  evidence  negligently  given 
which  has  procured  the  plaintiffs  conviction,  unless  such  conviction 
has  first  been  reversed  (Bynoe  v,  Bk.  of  England,  1902, 1  K.B.  467). 
Evidence  given  in  an  inquiry  under  the  Pluralities  Acts  is  simi- 
larly protected  (Barratt  v.  Keams^  1905, 1  E.B.  504). 
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CHAPTER  XXXIX 

COMPETENCY  AND  COMPELLABILITY.     OATH  AND 

AFFIRMATION. 

OOMPETENCY. — With  the  two  exceptions  mentioned   below,  all 
pereons  are  now  competent  to  give  evidence  in  judicial  proceedings, 
including  the  Sovereign  (Tay.  s.  1381 ;  see  Berkeley  Peerage,  Times, 
June  27, 1891) ;  Jvdge8{anie,  11,  177)  ;  Counsel  [ante^  178 ;  advocates 
may  in  strictness,  although  the  practice  is  highly  undesirable,  testify 
either  for  or  against  the  party  whose  case  they  are  conducting, 
Cobbett  V.  Hudson,  1 E.  &  B.  1 1 ,  not  following  Stones  v.  Byron,  4  Dowl.^ 
L.  393,  and  Deane  v.  Packwood,  t<£.  395 n;  Best,  ss.  1 84-6 ;  Tay.  s.  139 1 ; 
as  to  when  their  evidence  may  be  given  without  oath,  see  past,  432]; 
ArhibrtUoraiants^  177) ;  Jwrymen  {ante  1 1, 178 ;  R.  v.  Rosser,  7  C.  &  P. 
648  :  Manley  v.  Shaw,  Oar.  k  M.  361 ;  Best,  s.  188  ;  Tay.  s.  1379) ;  the 
partiee  in  civil  cases  (14&15yict.c.  99,  s.  2) ;  and  their  wives  or 
husbands  (16  ife  17  Vict.  c.  83,  s.  1 ;  28  &  29  Vict.  c.  104,  s.  34 ;  32  & 
33  Vict.  c.  68,  ss.  2,3);  perewie  interested  in  the  result  (3  &  4  WilL  IV. 
c.  42,  8.  26 ;    6^7  Vict.  c.  85,  s.  1) ;   bankrupts  (the  debtor  is  also 
competent  to  pi'ove  the  petitioning  creditor's  debt,  Re  Haes,  1902, 
2  K.B.  98);  believers  of  all  creeds,  as  well  as  Atheists  (providing  they 
comply  with  the  provisions  of  the  Oaths  Act,  1888,  «n/.  427);  deaf 
mutes,  providing  the  Oourt  is  satisfied  that  they  understand  the  nature 
of  an  oath  (Tay.  s.  1376 ;  Steph.  art.  107 ;  seejEH»<,  452) ;  aeoomplioes 
(post,  470  ) ;  and  convicts  [6  &  7  Vict.  c.  85,  s.  1 ;  R.  v.  Dytche,  anU^ 
125;   even  a  person  convicted  of  perjury  is  competent  (m»  65  J. P. 
496;  contra^  Oke's  Mag.  Synop.,14thed.,879),  as  also  is  a  murderer 
under  sentence  of  death  (R.  v.  Fitsgerald,  Dublin,  Nov.  6, 1884,  per 
Harrison,  J.,  cited  Tay.  s.  1347  n,  not  following  R.  t.  Webb,  11  Oox, 
133,  cemtra,  which  case  is  doubted  both  in  Tay.  s.  1347  n.,  and  Steph. 
art.  107  n. ;  see  also  31  L.Jo.  368}].     As  to  the  competency  of  aUesiing 
witnesses,  Beepo^,  4.81 ;  and  of  eocperts,  ante,  356-7. 

Former  Disanalifications  :  Interest,  Atheism,  Grime. — History — 
Prior  to  1833,  every  person  having  an  interest,  however  minute,  in 
the  result  of  the  proceedings,  was  absolutely  barred  from  being  a 
witness.  The  history  of  this  topic  is  somewhat  obscure.  In  the 
older  modes  of  trial,  preceding  the  jury,  interest  in  a  witness  far 
from  being  a  disqualification  was  always  permissible  and  often  essen- 
tial.     Even  when  witnesses  in  the  modem  sense  first  appear  in 
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courtB  of  justice,  as  well  as  for  something  like  a  century  afterwards  («.«., 
from  about  1 400  to  1 500)  the  fact  that  they  were  relatives  or  servants  of 
the  parties  was  considered  natural  and  proper,  while  testimony  from 
independent  sources  was  not  merely  deemed  officious,  but  ran  the 
risk  of  being  punished  as  maintenance.     Within  the  course  of  the 
succeeding  century,  however,  a  complete  i*eversal  of  ideas  is  appa- 
rent, what  was  formerly  encouraged  now  becoming  a  bar.    Thus, 
in  1582  the  rule  nemo  in  proprid  cauad  testis  esse  debet  emerged  as 
something  well  established  (Dymoke's  Case,  Savile,  34  pi.  81)  ;  and 
by  1627  the  rule  had  by  analogy  become  extended  to  all  interested 
witn^jsses,  even  though  not  parties  (Oo.  Litt.  6a).     The  cause  of  this 
change  is  by  no  means  clear.     It  is  true  that  in  Roman  law,  and  in 
the  English  Ecclesiastical  Courts  whose  procedure  was  modelled 
thereon,  the  disqualification  of  interest  had  always  prevailed.     But 
so  also  had  others  which  were  not  imported  into  the  civil  courts. 
Moreover,  the  rivalry  between  the  two  jurisdictions,  particularly  at 
this  period,  was  sufficiently  keen  to  discourage  mutual  borrowings. 
Prof.  Wigmore  suggests,  therefore,  that  from  the  very  beginning 
the  parties  themselves  must  always  have  been  incompetent  as  wit- 
nesses in  jury  trials.     The  oath,  he  maintains,  was,  at  that  epoch, 
a  solemn  and  determinative  proceeding,  a  separate  form  of  trial, 
and  in  wager  of  law  alone  could  a  party  have  the  benefit  of  this 
method  of  decision.     Accordingly,  when  before  the  jury,  the  parties 
did  not  swear,  they  pleaded  orally,  or  argued,  or  alleged  things  in 
evidence,  either  by  themselves  or  their  counsel ;  but  they  did  not  take 
an  oath,  for  to  have  done  so  would  have  been  to  import  into  jury 
trials  generally  a  distinct  and  privileged  mode  of  procedure  rigidly  con- 
fined to  a  narrow  class  of  caras. — With  regard  to  Criminal  trials,  there 
appears,  before  Coke's  time,  to  have  been  no  disqualification  of  wit- 
nesses for  the  prosecution  on  the  ground  of  interest;  and  even  when 
introduced  this  was  but  feebly  enforced.    The  accused  himself  was  not 
sworn  as  a  witness,  though  he  might  urge  what  he  pleased  orally 
by  way  of  law,  evidence,  or  argument ;  and  he  was  also  freely  ques- 
tioned by  the  Court  {ante,  194).     At  common  law,  indeed^  he  could 
not  call  witnesses ;    but  in  1589  and  1606  (31  Eliz.  c.  4  ;    4  Jac.  I. 
c.  1)  this  was  partially  allowed,  the  witnesses,  however,  not  being 
sworn  (R.  v.  Hulet,  5How.  St.  Tr.,  1179, 1191).      Later,  compulsory 
process  was  allowed  him  for  these  (R.  v,  Twyn,  6  id,,  516)  ;  and  finally 
in  1695  and  1701  (7  Will.  III.  c.  3,  s.  1 ;  1  Anne,c.  9,  s.  3)  they  were 
sworn  in  treason  and  felony,  the  usual  disqualifications  thenceforth 
attaching. — In  Equity ,  the  early  Chancellors  appear  to  have  adopted 
a  hybrid  practice,  based  partly  on  the  civil,  or  canon  law,  and  partly  on 
the  common  law,  precedents.     Thus,  though  the  parties  were  dis- 
qualified as  witnesses  for  themselves,  they  could  be  compulsorily 
examined  by  their  opponents.     Those  parts  of  the  defendant's  sworn 
answer  which  consisted  of  admissions  were,  of  course,  evidence  against 
him,  but  the  denials,  unless  read  by  the  plaintiff  as  part  of  the  admis- 
sions, were  not  evidence /or  him,  being  considered  merely  as  a  plea  of 
not  guilty,  which  put  the  plaintiff  to  the  proof  in  a  particular  way  ; 
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and  as  the  answer  happened  to  be  on  oath,  the  practice  grew  up  of  re- 
quiring either  two  witnesses,  or  one  witness  and  corroborating  cir- 
cumstances on  the  other  side  (Attwood  17.  Small,  6  Cdc  F.  295, 297). 
The  American  rule,  however,  still  regards  the  responsive  answer  in 
equity  as  positive  evidence  for  the  defendant  (Story,  s.  1528;  4S 
Am.  L.  Reg.,537).  [ Wigmore,s.575 ;  Thayer,Cas.Ev.,2nded.,  1066- 
7  ;  Best,  ss.  137-41, 567-82  ;  Gest,  48  Am.  L.  Beg.  551-62.]  AtheUm. 
— Prior  to  the  Oaths  Act,  1888,  infidels  and  atheists  were  also  in- 
competent as  witnesses  (Best,  ss.  159-61 ;  post,  427).  Crime. — Origin* 
ally  crime  does  not  appear  to  have  disqualified  ;  but  from  the 
beginning  of  the  17th  century  (see  Browne  t?.  Crashaw,  1618,  Bulstr. 
154)  the  rule  grew  up  that  conviction  for  treason,  felony,  or  the  mis- 
demeanours of  perjury,  forgery  and  conspiracy,  rendered  a  witnera 
infamous  and  incompetent*  His  competency  was,  however,  restored 
on  reversal  of  the  judgment,  pardon,  or  completion  of  the  sentence. 
Disqualification  for  crime  was  at  length  totally  abolished  by  6  &  7 
Vict.  c.  85,  s.  1,  «*p.  (Best,  ss.  141-2 ;  Wigmore,  519-24). 

Most  of  the  objections  which  used  to  go  to  competency  now  go 
merely  to  credit  (e,g,,  crime  and  interest)  or  give  rise  to  privilege 
{e.g.,  matrimonial  communications). 

(1)  Exception  as  to  Defective  Intellect. — No  witness  is  com- 
petent who  is  prevented  from  infancy,  lunacy,  drunkenness  and  the 
like,  from  understanding  the  nature  of  an  oath  and  giving  rational 
testimony. 

But  the  incapacity  is  only  co-extensive  with  the  defect ;  thus,  a 
lunatic  is  competent  during  a  lucid  interval,  a  monomaniac  upon  all 
subjects  save  the  one,  a  drunkard  upon  his  return  to  sobriety  (R.  v. 
Hill,  2  Den.  254 ;  Spittle  v.  Walton,  L.R.  11  Eq.  420 ;  Tay.  s.  1 875). 
And  where  the  incapacity  is  merely  temporary  the  judge  may,  in  hia 
discretion,  provided  the  application  be  made  before  the  jury  are  sworn, 
postpone  the  trial  until  it  is  removed  (R.  v.  Wade,  1  Moo.  CO.  86 ; 
R.  V.  White,  1  Lea.  480  n.). 

Infancy, — No  precise  rule  can  be  laid  down  as  to  the  limit  of  age, 
or  degree  of  knowledge  and  intelligence,  which  will  exclude  the  testi- 
mony of  infants.  Their  competency,  however,  depends  not  so  much 
on  years  as  ability  to  understand  the  nature  of  an  oath  and  the  cx>n- 
sequences  of  falsehood  (R.  v.  Brasier,  1  East  P.O.  443).  Thus,  children 
of  seven  (Shewring  v.  Shewring,  Times,  Nov.  11,  1892),  six  (R.  r. 
Holmes,  2  F.  &  F.  788 ;  R.  v.  Perkins,  2  Moo.  C.C.  185),  or  even  five 
years  of  age  (R.  v,  Brasier,  sup, ;  in  another  report  1  Lea.  199,  the  age 
is  stat'Cd  as  under  seven),  have  been  allowed  to  testify,  upon  the  Court 
being  satisfied  on  the  above  points ;  while,  where  not  satisfied,  the 
testimony  of  a  child  of  seven  (R.  v,  Forsyth,  98  L.T.Jo.  247)  or  even 
eight  (R.  V.  Williams,  7  C.  &  P.  320)  has  been  i^ejected ;  as  also  in  R. 
V.  Pike,  3  C.  <Ss  P.  598,  the  dying  declarations  of  a  girl  of  four,  the  Court 
remarking  that  it  was  impossible  her  understanding  could  be  sufficient 
for  the  purpose.  The  following  answers  have  sufficed  to  admit  the 
testimony:  **  What  becomes  of  a  liar?"  "He  goes  to  hell  ;'*  or,  ♦«  Is 
it  a  good  or  bad  thing  to  tell  lies  ? ''     '^  A  bad  thing  "  (R.  r,  HolmeB, 
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9up,),  A  cUild  destitute  of  religious  educatiou  has  been  allowed  to 
be  qualified  therein  with  a  view  to  the  trial  (R.  v.  Murphy,  1  Lea., 
430  n. ;  R.  v,  Milton,  Ir.  Cir.  Rep.  16  ;  B..v»  Bay  lis,  4  Cox,  23 ;  contra^ 
R.  V.  Williams,  7  C.  <k  P.  320 ;  in  R.  v.  Nicholas,  2  C.  &  K.  246,  an 
application  to  postpone  the  trial  for  this  purpose  was  rejected,  but 
Pollock,  C.B.,  considered  there  were  cases  in  which  it  might  be  granted, 
and  see  R.  v.  Cox,  62  J. P.  89).  Such  an  application  must,  it  has  been 
held,  be  made  before  the  jury  are  sworn  (R.  v.  Wade,  1  Moa  C.C.  86; 
c(mtra,  R.  v.  Cox,  sup,).  [Tay.  s.  1377  ;  Ros.  N.P.  163-164  ;  Ros.  Cr. 
Ev.  100-101 ;  Steph.art.  107.]  As  to  the  reception  of  unsworn  testi- 
mony by  children  under  the  Criminal  Law  Amendment  Act,  1885, 
and  the  Prevention  of  Cruelty  to  Children  Act,  1904,  see  post,  431. 

Objections  to  competency  used  to  be  decided  by  the  judge  examin- 
ing the  witness  on  the  voir  dire  (i.e.,  v^'ai  dire),  the  witness  being 
sworn  ''to  answer  truly  all  such  questions  as  the  Court  shall  demand 
of  him  ;  *'  but  since,  if  he  can  be  sworn  on  this  examination,  he  can 
also  be  sworn  in  chief,  and  if  incompetent  on  the  latter  he  must  also 
be  so  on  the  former,  the  test  was  not  very  satisfactory  (Whart.  s.  492). 
The  modem  practice  is  either  to  interrogate  the  witness  before 
swearing  him,  or  to  elicit  the  facts  upon  his  examination  or  cross- 
examination,  when,  if  his  incompetency  appears  at  any  stage,  his 
evidence  will  be  rejected  (R.  v.  Whitehead,  L.R.  1  C.C.R.  33 ;  Tay. 
S.1393). 

(2)  Exception  as  t^o  Criminal  Proceedings. — In  criminal  proceed- 
ings the  accused  (R.  v.  Rhodes,  1899, 1  Q.B.  77) ;  the  wife  or  husband 
of  the  accused  (except  in  the  cases  m/.,  425-6) ;  any  person  jointly 
indicted  and  jointly  tried  with  the  accused  (R.  v,  Payne,  L.R.  1  C.C.R. 
349) ;  and  the  wife  or  husband  of  such  person  (R.  v.  Sheriff,  35  L.Jo. 
664  ;  R.  V.  Thompson,  L.R.  1  C.C.R.  377) ;  are  incompetent  as  wit- 
nesses/or the  prosecution.  To  render  co-defendants  or  their  consorts 
competent  to  be  called  by  the  prosecution,  such  co-defendants  must 
have  been  acquitted,  or  have  obtained  a  noUe  p'osequiy  or  have  pleaded 
guilty  (R.  V.  Gallagher,  39  J.P.  502),  or  must  be  tried  separately 
(Winsor  r.  R.,  L.R.  1  Q.B.  289,  390;  R.  v.  Sheriff,  sup.).  Revenue  pro- 
ceedings in  the  Q.B.D.  are  not  criminal  within  the  rule  (39  &  40  Vict. 
c.  36,  8.  259) ;  nor  those  for  non-repair  &c.  of  highways  or  bridges 
(40  &  41  Vict.  c.  14  ;  Cr.  £v.  Act,  1898,  s.  6) ;  nor  charges  before  jus- 
tices not  resulting  in  summary  conviction,  and  commenced  by  com- 
plaint as  distinguished  from  information — e.g.,  affiliation  cases  (R.  v, 
Lightfoot,  6  E.  &  B.  822). 

By  the  Criminal  Evidence  Act,  1898,'^  which  supersedes  various 
prior  statutory  provisions  on  the  subject  (Charnock  v.  Merchant, 
1900, 1  Q.B.  474);  but  does  not  apply  to  Ireland,  except  under  the 
Motor  Car  Act,  1903,  s.  19,  nor  to  Courts-Martial,  except  in  certain 
cases  (see  ss.  6-7) — Every  person  charged  with  an  offence,  whether 
solely  or  jointly,  and  the  wife  or  husband  of  such  person  is  by  sec.  1 
rendered  a  competent  witness  for  the  defence  at  every  stage  of  the 
proceedings  [i.e.,  before  the  magistrate  both  in  summary  and  indict- 

*  The  full  text  of  the  Act  is  given  in  the  Appendix. 
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able  cases  (R.  v.  Bird,  19  Cox,  180),  ia  extradition  prooeedings  (Biron 
&  Obalmers  on  Extradition,  p.  41),  and  at  the  trial :  but  not  before 
the  Grand  Jury  (R.  v.  Rhodes,  1899,  IQ.B.  77),  nor  after  verdict,  in 
mitigation  of  punishment  (R.  v.  Hodgkinson,  64  J. P.  808)].  The 
judge  ought  in  all  cases  to  inform  accused  persons  of  their  right  to 
give  evidence,  but  his  failure  to  do  so  will  not  invalidate  a  convic- 
ti6n  (R.  V,  Saunders,  68  J.P.  24).  Moreover,  witnesses  under  the 
Act,  are,  unless  otherwise  ordered,  to  testify  from  the  witness-box, 
sec.  1  (g) ;  and  are  punishable  for  perjury  (R.  v.  Wookey,  68  J.P. 409) ; 
but  their  failure  to  give  evidence,  though  it  may  be  commented  upon 
by  the  Court  (R.  v.  Rhodes,  «tfp. ;  ep.  Kops  v,  R.,  1894,  A.C.  650),  is 
not  to  be  made  the  subject  of  any  comment  by  the  prosecution 
(sec.  1(b));  comment  made  by  the  prosecution  to  the  magistrate,  or 
even  to  the  jury,  though  it  is  improper  and  should  be  checked  by 
the  Court,  will  not,  however,  necessarily  invalidate  the  conviction 
(Ross  V.  Boyd,  10  Sc.  L.T.Rep.  750 ;  M'Attee  v,  Hogg,  id,  751 ;  distin- 
guishing Chamockt?.  Merchant,  1900, 1  Q.B.  474). 

Evidence  given  under  the  Act  is  subject  to  the  following  quali- 
fications : 

(a)  The  Aceused, — By  sec.  1  (a)  the  accused  may  not  be  called  as  a 
witness  except  upon  his  oum  application;  though  where  he  has 
testified  befoi>e  the  magistrate,  but  declined  to  do  so  at  the  trial,  this 
evidence  may,  without  his  consent,  be  put  in  by  the  prosecutioQ 
before  closing  their  case  (arUSy  34).  By  sec.  1  (e)  he  may,  when  so 
called,  be  asked  any  question  upon  cross-examination  notwithstand-  . 

ing  that  it  would  criminate  him  as  to  the  offence  charged  ;  but  by 
sec.  1  (/)  he  may  not  be  asked,  and  if  asked  shall  not  be  required  to 
answer,  any  question  tending  to  show  that  he  has  committed,  or 
been  convicted  of,  or  charged  with,  any  otiier  offence^  or  is  of  had 
character,  unless : — 

(i)  The  proof  that  he  has  committed  or  been  convicted  of  such 
other  ofifence  is  admissible  to  show  that  he  is  guilty  of  the 
offence  charged  (i.«.,  proof  of  similar  facts,  if  either  part  of 
the  same  transaction  under  chap,  vi.,  or  directly  relevant 
under  chap,  xi.,  or  indirectly  relevant  under  chap,  xii.) ;  or 
(ii)  He  has  personally  or  by  his  advocate  asked  questions  of 
the  witnesses  for  the  prosecution  to  establish  his  own  good 
character,  or  has  given  evidence  of  his  good  character  (oni^t 
169,  or  the  nature  or  conduct;  of  the  defence  is  such  as  to 
involve  imputations  on  the  character  of  the  prosecutor  or  the 
witnesses  for  the  prosecution,  «.^.,  that  the  prosecutrix  con- 
sented  to  the  alleged  attempt  to  ravish  (R.  v.  Fisher,  43  Sol.  Jo. 
219, />er Day,  J. ;  aed  qu,  and  see  contra^per  Ld.  Alver8tone,C. J., 
120  L.T.Jo.70);  or  was  a  drunken  wastrel  (R.i7.  Holmes,  48 
Sol.  Jo.  219) ;  or  that  it  was  one  of  the  witnesses  for  the  pro- 
secution who  committed  the  offence  charged  (R.  v.  Marshall, 
03  J.P.  36) ;  but  not  that  the  prosecutor  was  a  liar,  for  this  is 
a  mere  abusive  contradiction  (R.  v.  Rouse,  1904,1  K.B.  184); 
or  that  the  accused  was  only  acting  under  the  orders  of  a 
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detective,  for  this  was   merely  developing   the   prisoner's 
defence  (R.  v.  Bridgwater,  1905, 1  E.B.  131, 185) ;  or 
(iii)  He  has  given  evidence  against  any  other  person  charged 
with  the  same  offence  (R.  v.  Had  wen,  inf.  426). 
There  appears  to  be  nothing  in  the  above  section  rendering  the 
accused  compellable  to  answer  questions  under  sec.  1  {e) ;  and  in 
R.  V.  Senior,  34  L. Jo.  100,  the  Common  Serjeant  stated  that  if  he 
compelled  an  answer  he  should  reserve  the  point.     Where,  however, 
the  accused  was  compelled  to  answer  questions  under  sec.  6  (/),  after 
objection  by  his  counsel,  the  conviction  was  quashed  (Chamock  v. 
Merchant,  1900,1  Q.B.474);  though  cditer^  where  his  counsel  did  not 
object  (R.V.  Bridgwater,  19U5, 1  K.B.181;  but  see  R.r.  Gibson,  5  Q.B.D. 
537  ;  and  Shaw  v.  Roberts,  2  Stark.  455). 

Where  the  only  witness  to  the  facts  of  the  case  called  by  the  defence 
is  the  person  charged,  he  is  to  be  called  immediately  after  the  close 
of  the  case  for  the  prosecution  (sec.  2 ;  arUe,  33-35 ;  and  cp.  68  J.P. 
34y  93).  By  sec.  1  (A),  however,  nothing  in  the  Act  is  to  affect  the 
right  of  the  accused  to  make  an  unsworn  statement  either  before 
the  magistrate  under  the  Indictable  Offences  Act,  1848^sec.  18(p(M<, 
446-447),  or  at  the  trial  (ante, 35):  and  evidence  to  rebut  such 
statements  is  probably  admissible  (c/>.R.f.Ghant]er,  12  New  S.Wales 
L.R.  116)  as  it  is  with  explanations  made  out  of  court  (anitf,  121). 
Moreover,  in  cases  where  the  right  of  reply  depends  on  whether  evi- 
dence has  been  called  for  the  defence,  the  calling  of  the  accused  as  a 
witness  shall  -  not  of  itself  give  the  prosecution  the  right  of  reply 
(sec  8 ;  ante,  33-35). 

(6)  The  Wife  or  Husband  of  the  Acctised.^^By  sec.  1  (c)  the  wife  or 
husband  of  the  accused  may  not,  save  in  the  cases  mentioned  below, 
be  called  as  a  witness  in  pursuance  of  the  Act,  except  upon  the 
accused's  application.  By  sec.  4,  the  wife  or  husband  of  a  person 
charged  with  an  offence  under  any  enactment  in  the  schedule  to  the 
Act  may  be  called  as  a  witness  either  by  the  prosecution  or  defence 
and  fci^ut  the  consent  of  the  accused ;  though,  when  so  called,  com- 
munications made  between  them  during  marriage  are  to  be  privileged 
(rtea  1  (<Q,  ante,  192-3).  The  scheduled  offences  affecting  England  are  : 
(i)  Neglect  to  maintain,  or  desertion  of,  wife  or  family  under 

the  Vagrant  Act,  1824. 
(ii)  The  following  offences  under  the  Offences  Against  thePerson 
Act,  1861 — rape  (s.  48);  indecent  assault  (s.  52);  and  abduc- 
tion of  women  or  girls  [ss.  53-55.     Sections  49-51,  which 
are  also  mentioned,  are  repealed;  and  in  charges  under  other 
sections,  e.g.,  bigamy  (s.  57)  the  first  wife  cannot  be  called 
without  the  prisoner's  consent,  R.  v.  Green,  63  J.P.  745]. 
(iii)  Theft  by  husband  or  wife  of  each  other's  property  under 
the    Married   Women's    Property   Act,    1882,   ss.    12,    16. 
[Amended  bytheM.W.P.  Act,  1884,  s.  1,  under  which  either 
is,  except  when  defendant,  a  compellable  witness.] 
(iv)  Offences  against  women  and  girls  under  the  Criminal  Law 
Amendment  Act,  1885  (whole  Act). 
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(v)  0fienc«6  against  children  under  the  Prevention  of  Cruelty 
to  Children  Act,  1894  (whole  Act).     [This  Act  was  repealed, 
but  re-enacted  with  amendments,  by  the  P.C.C.  Act,  1904, 
by  s.  12,  of  which  the  accused,  or  the  wife  or  husband  of  the 
accused,  is  a  competent  but  not  compellable  witness  in  respect 
of  offences  under  the  Act,  or  under  the  First  Schedule  of  the 
Act.]  * 
Subject  to  the  above  a  wife,  where  competent  under  the  above 
exceptions,  has  been  held  to  be  also  compelMle  not  only  against  her 
husband's,  but   against    her  own,  wish  (B.  v.  Ellis,  34  L.  Jo.  646, 
per  Wills,  J.,  who  in  R.  v.  Brazil,  id.  182,  had  left  the  point  unde- 
cided) ;  and  this  appears  to  be  the  general  practice  at  the  Central 
Criminal  Court  {id. ;  Archb.  Cr.  PL,  23rd  ed.,  p.  viii. ;  and  ep.  68  J.  P. 
335). 

Moreover  by  sec.  4  (2)  nothing  in  the  Act  is  to  affect  cases  where 
the  wife  or  husband  of  the  accused  may  at  Common  Law  be  called 
without  the  latter's  consent,  t.6.,  in  cases  of  personal  injury  to 
the  former  caused  by  the  violence  or  coercion  of  the  latter  (B.  r. 
Lord  Mayor,  16  Q.B.D.  775-6  ;  R.  v.  Wakefield,  2  Lewin  C.C.  279 ; 
Reeve  v.  Wood,  10  Cox,  68  ;  ^y.  s.  1871). 

(c)  Co- Defendants  and  their  Wives  or  Hushaiids. — Under  sec.  1 
{sup.)  every  person  charged  with  an  offence  jointly  with  another  is  a 
competent  witness /c>r  the  defence,  but  may  only  be  called  upon  his 
own  application.  If  when  called  on  his  own  behalf,  his  evidence 
implicates  his  co-defendants  the  judge  should  warn  the  jury  that  it 
is  not  evidence  against  the  latter ;  but  as  this  direction  may  not 
prove  a  sufficient  protection,  the  witness  may  be  cross-examined  not 
only  by  the  prosecution,  but  by  his  co-defendants,  both  generally 
(R.  V.  Hadwen,  1902,  1  K.B.  882  ;  Hackston  v.  Millar,  43  Sc.  L.R. 
395 ;  Allen  v.  Allen,  1894,  P.  248 ;  post,  452)  and  as  to  other  offences  and 
bad  character  under  sec.  1  {e)  and  (/) ;  if,  however,  called  not  for 
himself  but  for  a  co-defendant  (33  L.  Jo.  602,  per  Channell,  J.)  the 
prosecution  may  cross-examine  not  only  to  discredit  his  testimony 
but  also  to  criminate  himself  [sec.  1  {e)  and  (/)]. 

So,  by  sec.  1,  the  wife  or  husband  of  a  person  jointly  charged  is 
competent  for  the  defence,  but  can  only  be  called  upon  the  latter's 
application  (sec.  1  (p)),  except  in  cases  falling  under  sec.  4,  sup.  As 
to  the  Common  Law  cases  in  which  a  wife  may  be  called  by  the 
prosectLtion  against  her  husband's  co-defendants,  see  supra.  The  wife 
or  husband  of  the  person  prosecuting  or  complaining  is,  of  course, 
competent  and  compellable  either  for  the  prosecution  or  the  defence 
(R.  V.  Hulton,  Jebb,  C.C.  24  ;  Tay.,  10th  ed.,  s.  1364). 

*  The  first  schedule  is  as  follows :  Any  offence  under  es.  27,  55-6  of  the 
Offences  Against  the  Person  Act,  1861 ;  and  any  offence  against  a  child  under  the 
age  of  sixteen,  under  sa.  6,  42-8,  62  or  62  of  that  Act,  or  s.  11  of  the  Cr.  L. 
Amdt.  Act,  1885.  Any  offence  under  the  Dangerous  Performances  Acts,  1879, 
1897.  Any  other  offence  involving  bodily  injury  to  a  child  under  t^ixteen. 
(This  includes  culpable  homicide,  and  is  not  confined  to  acts  which  would  not 
be  offences  if  done  to  persons  over  sixteen,  H.M.  Advocate  r.  Fraaer,  1»01,  3  F. 
Just.  Cas.  67). 
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OOMPBLLABILITY. — All  witnesses  competent  to  give  evidence 
are  in  general  compellable  to  do  so.  To  this  rule  the  Sovereign 
forms  an  exception  (Best,  ss.  125,  IdS  ;  Tay.  s.  1881);  and  also,  it 
seems,  ambassadors  of  foreign  States  (Dana's  Wlv^ton,  notes  125, 
129).  So  where  prisoners  or  their  wives  or  co-defendants  are  ren- 
dered competent  to  testify  they  ^re  not  generally  compellable  (sup.). 
And  under  the  Bankers'  Books  Evidence  Act,  1879,  s.  6,  bankers, 
when  not  parties  to  the  proceedings,  can,  as  we  have  seen,  only  be 
compelled  to  produce,  or  to  appear  as  witnesses  to  prove,  their  books 
by  order  of  a  judge  for  special  cause  (ante,  183,  347-9). 

Compellability  to  be  sworn  must,  however,  be  distinguished  from 
compellability  when  sworn  to  answer  questions ;  as  to  privilege  in 
the  latter  case,  see  ante,  chaps,  xv.-xvi. 

A  party,  when  competent,  may  also  insist  on  his  evidence  being 
taken,  even  though  the  judge  is  about  to  decide  in  his  favour ;  and 
if  this  has  not  been  done,  the  Court  of  Appeal  will  allow  it  to  be 
taken  before  deciding  the  case  {Exp.  Jacobson,  re  Pinooffs,  22  Ch.  D. 
312 ;  Singer  Co.  v.  Wilson,  8  App.  Cas.  376  ;  Fletcher  v,  N.W.  Ry., 
1892, 1  Q.B.  122  ;  Jones  v.  Jones,  1895,  P.  201 ;  ante,  80). 

OATH,  AFFIBMATION,  DECLABATION.— Subject  to  the  ex- 

ceptionA  mentioned,  post,  431-2,  oral  evidence  must  in  all  cases  be 
given  under  the  sanction  of  an  oath  or  solemn  affirmation,  the 
administration  of  which  will  vary  according  as  the  witness  has,  or 
has  not,  a  religious  belief. 

Believers. — When  it  appears  that  a  witness  has  a  religious  belief 
he  must  either  be  sworn  (in  the  usual  way,  or,  if  he  object,  in  some 
other  that  he  declares  to  be  binding  upon  him,  see  tn/*..  Form  of 
Oath) ;  or  *'  if  he  objects  to  be  sworn,  and  states  as  the  ground  of 
such  objection  that  the  taking  of  an  oath  is  contrary  to  his  religious 
belief,"  he  will  be  allowed  to  affii^m  (Oaths  Act,  1888,  s.  1).  It  is 
the  duty  of  the  judge,  however,  to  see  that  the  statutory  conditions 
are  strictly  complied  with  before  permitting  an  affirmation  (R.  v. 
Moore,  61  L.J.M.C.  80 ;  Nash  v,  Ali  Khan,  8  T.L.R.  444) ;  and  if 
the  witness  objects  on  grounds  other  than  the  above,  or,  though 
not  objecting  to  an  oath,  considers  it  not  binding  upon  him, 
and  will  not  state  what  form  is  binding,  he  cannot  affirm  (Nash  v. 
Ali  Khan,  sup.);  nor  can  he,  it  is  presumed,  if  he  be  too  young  to 
object. 

Atheists. — ^The  testimony  of  an  Atheist  is  receivable  (1)  if  he  has 
been  sworn  toithotU  objection  (Oaths  Act,  1888,  s.  3  ;  the  words  of 
the  section  are,  **When  an  oath  has  been  duly  administered  and 
taken,  the  fact  that  the  person  to  whom  the  same  i^as  administered 
had,  at  the  time  of  taking  such  oath,  no  religious  belief  shall  not  for 
'any  purpose  affect  the  validity  of  such  oath  '').  (2)  '^  If  he  objects 
to  be  sworn,  and  states  as  the  ground  of  such  objection  that  he  has 
no  religious  belief,'' — in  which  case  he  will  be  allowed  to  affirm  {id. 
s.  1).  Before  the  Oaths  Act,  the  testimony  of  atheists  was  wholly 
inadmissible,  the  test  of  competency  being  belief  in  a  God  who  would 
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puDish  for  false  swearing  (Omichund  v.  Barker,  Willes,  538  ;  Miller 
V,  Salomons,  8  Ex.  778 ;  Maden  v.  Catanach,  7  H.  <&  N.  360). 

Form  of  Oath  or  Affirmation. — Oaths  are  binding  which  are  ad- 
ministered in  such  form  and  with  such  ceremonies  as  the  witness 
may  declare  to  be  binding  (1  &  2  Vict.  c.  105,&  1) ;  and  in  order  to 
ascertain  what  form  is  so  binding  the  judge  should  inquire  from  the 
witness  himself  before  he  is  swoi-n  (Tay.  s.  1388). 

Uauxil  Form,  Kissing  the  Book. — The  usual  form  of  swearing  in 
jury  trials,  is  for  the  witness  to  hold  the  New  Testament  in  his  right 
handy  which  should  be  bare  (though  this  is  not  essential,  37  L.Jo., 
386),  the  officer  of  the  Court  addressing  him,  in  civil  cases,  thus : — 
'^  The  evidence  that  you  shall  give  to  the  Court  (or  in  jury  trials 
'*  and  jury  '')  toiuihing  the  matter  in  question,  shall  bo  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  so  help  you  God."  In 
criminal  cases,  the  form  is  the  same,  except  that  instttid  of  the  words 
in  italics,  the  words  ^'  sworn  between  our  Sovereign  Lord  the  King 
and  the  prisoner  at  the  bar  "  (or  "  defendant,"  where  the  accused  is 
not  in  custody)  are  substituted.  The  witness  then  kisses  the  book,  a 
practice  said  to  be  peculiar  to  this  country  and  to  have  existed  only 
for  some  1 50  years,  the  former  usage  having  been  merely  to  plac^ 
the  hand  on  the  book,  hence  called  the  '*  corporal  oath  "  (Best,  10th 
ed.,  s.  162,  n).  It  seems,  however,  to  have  been  of  much  moro 
ancient  origin,  being  referred  to  in  several  of  the  early  state  and 
other  trials,  e.g.,  in  1407  (R.  r.  Thorpe,  1  How.  St.  Tr.,  207),  in  1649 
(R.  t^.Morris  ,4  id.,  1256)  and  in  1657  (Colt  v.  Dutton,  2  Sid.,  6).  It  is 
sometimes  said  that  the  New  Testament  only,  and  sometimes  that 
the  four  Gospels,  but  no  less  a  number,  must  be  used ;  but  Ik 2 
Viet.c.  105,  sup. J  appears  to  warrant  the  use  of  any  book  on  which 
the  witness  may  elect  to  be  sworn.  [Best,  sup. ;  Stringer  Oaths,  2nd 
ed.,  71-2 ;  Times,  Aug.  81, 1906,  p.  10  ;  41  L.Jo.,  594 ;  66  J.P.  653.] 

If  a  witness  has,  without  objection,  been  sworn  in  the  usual  form, 
no  subsequent  objection  can  be  taken  to  his  testimony,  on  the  ground 
that  he  has  no  religious  belief  (Oaths  Act,  1888,  s.  3,  sup.) ;  or  that, 
being  of  a  different  faith,  the  oath  is  not  in  a  form  affecting  his  con- 
science (Sells  V.  Hoare,  3  Brod.  <fe  Bing.,  232  ;  R.  v.  Simons,  117  Sees. 
Pap.  C.C.C,  pp.  562-3  ;  Tay.  s.  1388  and  note)  ;  or  that  some  other 
form  is  more  binding  (The  Queen's  case,  2  Brod.  &  Bing.,  284). 

Affirmation. — The  form  of  oral  affirmation  provided  by  the  Oaths 
Act,  1888,  s.  2,  is  as  follows  : — "  I,  A.B.,  do  solemnly,  sincerely,  and 
truly  declare  and  affirm  that  the  evidence  I  shall  give  to  the  Court, 
kc.,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ; " 
any  words  of  imprecation,  or  calling  to  witness,  being  omitted. 

Scotch  Form. — If  a  witness  *'  desires  to  swear  with  uplifted  hand 
in  the  form  and  manner  in  which  an  oath  is  usually  administered  in 
Scotland,''  he  shall  be  permitted  to  do  so,  witl^out  further  question 
(Oaths^Act,  1888,s.  5  ;  see  R.  v.  Mildrone,  1  Lea.  412).  In  this  case 
the  widiess  stands,  and  holding  up  his  right  hand,  repeats  after  the 
officer,  no  book  being  used, — '*  I  swear  by  Almighty  God  [as  I  shall 
answer  to  God  at  the  Great  Day  of  Judgment]  that  I  will  speak  the 
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truth,  the  whole  truth,  and  nothing  but  the  truth."  This  is  the  full 
farm  in  use  in  Scotland,  but  not  the  manner,  for  there  the  presiding 
judge,  who  administers  the  oath,  himself  stands  with  uplifted  hand  and 
uttering  each  clause  pauses  till  the  witness  repeats  it  audibly  after  him. 
Sometimes,  however,  the  judges  omit  the  words  in  brackets  (Stringer, 
on  Oaths,  121  ;  Times,  Aug.  81,  1906;  R.  v.  Mildrone,  1  Lea.  412, 
1786,  where  almost  the  same  form  is  given ;  and  see  the  Home 
Office  Circular,  37  Sol.  Jo.  542).  This  form  is  said  to  be  as  old  as 
Abraham,  who,  when  he  swore  that  he  would  take  nothing  from  the 
King  of  Sodom,  *'  lifted  up  his  hand  to  the  most  High  God." 

Sectarian  Forms. — Tn  Ireland,  Roman  Catholics  are  sworn  upon 
the  New  Testament,  with  a  crucifix  or  cross  upon  it  (McNally, 
£v.  97).  A  Methodist,  on  objecting  to  be  sworn  on  the  New  Testa- 
ment, was  allowed  to  be  sworn  on  the  Old  (Edmonds  v,  Rowe,  R.  & 
M.  77).  Jews  are  sworn  on  the  Pentateuch,  with  head  covered 
(Willes,  543 ;  some  Jews,  however,  swear  with  head  uncovered, 
Stringer,  119).  They  use  the  ordinary  form,  sup, ;  or  sometimes 
the  alternative  form  given  in  Stringer,  120  ;  and  see  further  41  L. 
Jo.,  600.  Quakers  and  Moravians  may  affirm  either  under  the  Oaths 
Act,  s.  2,  or  if  they  so  claim,  under  their  special  Acts  which  are  still 
unrepealed  (Stringer,  126-128). 

Heaihen  Forms, — ^The  whole  system  of  heathen  judicial  oaths  is 
founded  on  the  assumption  that  such  oaths  are  in  ordinary  use  in 
their  own  native  courts.  But  this  is  generally  a  mistake,  and  in 
many  cases,  notably  that  of  Chinese  witnesses,  the  forms  adopted 
are  really  exotics  of  European  origin  (3  Jur.  Soc.  Pap.  871-99). 
MaJiomedans  are  sworn  on  the  Koran  (R.  v.  Morgan,  1  Lea.  54).  The 
witness  places  his  right  hand  flat  upon  the  book  and  putting  his  left 
upon  his  forehead,  brings  his  head  down  to  the  book ;  the  officer 
then  asks  if  he  is  bound  by  this  ceremony  to  speak  the  truth,  and 
the  witness  replies  that  he  is.  It  is,  however,  doubtful  whether 
Mahomedans  should  be  sworn;  and  in  India,  both  Hindus  and 
Mahomedans  are  allowed  to  affirm  (Stringer,  1 23).  Perhaps  the 
better  course  is  to  adopt  the  provisions  of  the  OatJis  Act,  s.  2  ;  but 
if  they  have  a  religious  belief,  and  have  no  objection  to  being  sworn, 
and  yet  cannot  indicate  any  form  binding  on  their  conscience,  their 
evidence  cannot  be  received  (R.  t?.  Moore,  and  Nash  v.  Ali  Khan,  ante, 
427).  Hindus  are  sworn  (if  indeed  an  oath  be  appropriate  at  all,  3 
Jur.  Soc.  Pap.  ^37 7)  on  the  Yedas,  or  other  sacred  books  (but  see 
eup.) ;  Parsees  on  the  Zendavesta  (see  for  the  forms  of  oath  to 
these.  Stringer,  122, 124) ;  and  a  member  of  a  sect  which  objects  to 
the  ceremony  of  kissing,  may  be  sworn  without  it  (Mee  v,  Reade, 
PeakeC.  23).  The  Chinese  are  usually  sworn  by  the  ceremony  of 
breaking  a  saucer,  with  the  admonition: — *'You  shall  tell  the  truth 
and  the  whole  truth  ;  the  saucer  is  cracked,  and  if  you  do  not  tell  the 
truth  your  soul  will  be  cracked  like  the  saucer  "  (R.  v.  Entrehman, 
Oar.  &  M.  248  ;  Stringer,  124 ;  Times,  sup.).  Another  form  is  for  the 
witness  to  write  sacred  characters  upon  paper,  which  he  bums, 
praying  that  his  soul  may  be  similarly  burnt  if  he  swears  falsely, 
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while  themofit  binding  of  Jill  is  said  to  consist  in  tho  witness  cutting  off 
a  cock's  head  with  a  like  invocation.  It  is  to  be  observed,  however, 
that  in  the  Chinese  native  courts  testimonial  oaths  are  unknown ; 
and  that  the  last  two  forms  appear  to  be  oaths  not  of  testimony  but 
of  ordeal,  while  the  saucer  may  have  affinity  to  the  ancient  Boman 
custom  whereby  the  witness  holding  a  flint  stone  in  his  right  hand 
dropped  it  with  the  words : — "  Si  sciens  fallo,  turn  me  Diespiier, 
salva  urbe  arceque,  bonis  ejiciat,  ut  ego  hunc  lapidem  "  (3  Jur.  See. 
Pap.,  379-91 ;  Tay.,  10th  ed.,  s.  1388  w).*  As  to  Buddhists,  Mr.  Strin- 
ger gives  a  form  of  oath  to  be  administered  to  them  (p.  122) ;  but  in 
native  Courts  following  this  creed,  evidence  is  given  unsworn,  and  a 
Japanese  Buddhist,  who  objected  to  the  oath,  has  been  allowed  to 
make  a  signed  declaration  that  the  ''  statement  I  shall  make  before 
this  Court  shall  be  in  whole  nothing  but  the  truth,  according  to  the 
custom,  religion  and  belief  of  this  country  and  my  own  "  (3  Jur.  Soc. 
Pap.,  375  ;  and  cp,,  38  Ir.  L.T.Jo.,  108). 

Wlio  may  administer  Oaths. — In  England,  '*  every  Court,  judge, 
justice,  officer,  commissioner,  arbitrator,  or  other  person  now  or  here- 
after having  by  law  or  by  consent  of  parties,  authority  to  hear,  reosive^ 
and  examine  evidence,  is  hereby  empowered  to  administer  an  oath  to 
all  such  witnesses  as  are  legally  called  before  them  respectively  "  (14 
&  15  Vict.,  c.  99,  s.  16  ;  Tay.  s.  1386  ;  Steph.art.  124)  ;  and  by  the 
Commissioners  of  Oaths  Act,  1889,s.  2,  *'  every  person  who  being  an 
officer  of,  or  performing  duties  in  relation  to,  any  Court  is  for  the 
time  bfing  so  authorised  by  a  judge,  or  by  any  rules  or  orders  regu- 
lating the  procedure  of  the  Court,  and  every  person  directed  to  take 
an  examination,  in  any  cause  or  matter  in  the  Supreme  Court,  may 
administer  an  oath,''  for  the  purposes  for  which  they  are  so  em- 
powered. These  provisions  include  Examiners  (O.  37,  r.  19) ;  Chief 
Clerks  in  Chancery  (O.  55,  rr.  16, 17)  ;  Taxing  Masters  (0. 65,  r.  27, 
sub-s.  25) ;  Masters  and  first  or  second  Clerks  in  the  Filing  and 
Record  Department  (0.61,  r.  5)  ;  Official  Receivers  in  Bankruptcy 
(Bpy.  Act,  1883,  s.  68,  sub-s.  2)  ;  and  Trustees  in  relation  to  proofs 
(id.  Sched.  II.  r.  26).  And  a  person  authorised  to  administer  oaths 
may  do  so  to  himself  (Wilson  v.  De  Coulon,  22  Ch.  D.  841  ;  Pitcher  v. 
Bourn,  10  T.L.R.  245). 

In  general,  a  solicitor's  commission  only  lasts  so  long  as  he  con- 
tinues to  practise;  but  in  certain  cases  it  continues  until  revoked. 
When  the  latter  is  the  case,  he  may  administer  an  oath,  although 
struck  off  the  rolls  (Ward  v,  Gamgee,  65  L.T.  610).  Under  the  Com- 
missioners for  Oaths  Act,  1889,  s.  1  (3),  however,  a  commiacdoner  may 
not  act  in  any  proceeding  in  which  he  is  (or  is  the  clerk  of)  the 

*  In  a  recent  case  in  the  Thames  Police  Court,  where  two  Chinese  wit- 
nesses stated  that  their  religion  was  ancestor  worship,  but  that  they  had  no 
religious  belief,  Mr.  Mead  declined  to  allow  them  to  be  sworn  by  blowing  out 
a  candle  or  breaking  a  saucer,  or  to  affirm,  observing  that  he  believed  the  two 
first  ceremonies  were  invented  by  Englishmen,  and  were  not  in  vogue  in  th« 
Chinese  Courts,  and  that  they  hsid  nothing  to  do  with  Chinese  religious  beliefii 
{Daily  Telegraph,  Sept.  12,  1906). 
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solicitor  to  any  of  the  parties^  or  in  which  he  is  interested  ;  and  O.  38, 
rr.  16, 17^  further  provide  that  no  affidavit  is  sufficient,  if  sworn 
before  the  party  using  it,  or  his  solicitor,  or  the  latter*s  agent,  cor- 
respondent, clerk,  or  partner.  These  provisions  extend  to  declarations 
in  non-contentious  matters  arising  in  the  commissioner's  own  affairs 
(85  Sol.  Jo.  689).  And  an  affidavit  taken  before  the  solicitor  to  the 
grantee  of  a  bill  of  sale  will  invalidate  the  registration  (Baker  v. 
Ambrose,  65  L.  J.Q.B.  589).  A  defendant  may^  however,  be  criminally 
.  liable  for  false  declarations  even  though  the  commissioner  be  inter- 
ested (R.  V.  Willmott,  120  Sess.  Pap.  pp.  1149-50). 

OvJt  of  England. — ^With  respect  to  affidavits,  kc.^  sworn  out  of 
England,  but  required  for  use  therein,  oaths  may  be  administered 
by  any  person  having  authority  to  administer  an  oath  in  that  place 
(0.0.  Act,  1889,  s.  3,  sub-s.  1) ;  and  where  such  authority  is  conferred 
otherwise  than  by  the  law  of  a  foreign  country,  judicial  notice  will  be 
taken  of  the  seal  or  signature  of  the  persons  so  authorised  (s.  3,  sub-s. 
2  \  see  antSy  15-1 6).  Such  last-mentioned  persons  are — ^in  Scotland^  Ire- 
landf  the  Channel  Islands  and  Colonies ^-eaiy  judge,  Oourt,  notary 
.  public  or  other  person  lawfully  authorised  for  the  purpose  (0. 38,  r.  6); 
and  in  foreign  countries — the  various  British  diplomatic  and  con- 
sular agents  therein  (0.0.  Act,  1889,  s.  1 ;  0.0.  Act,  1891,  s.  2).  In 
Ireland,  an  affidavit  sworn  before  an  English  commissioner,  but 
not  one  sworn  before  an  English  J.P.,  has  been  held  sufficient  (120 
Ir.  L.T.  Jo.239). 

Witnesses  who  need  not  Swear  or  Affirm.  (1)  Children.^-TJnder 
the  Criminal  Law  Amendment  Act,  1885.  s.  4,  and  the  Prevention 
of  Oruelty  to  Ohildren  Act,  1904,  s.  15,  it  is  provided  that  the 
unsworn  evidence  of  children  of  tender  age  shall  be  admissible  in 
proceedings  under  those  Acts  when  the  Oourt  is  satisfied  that  such 
children  '*  do  not  understand  the  nature  of  an  oath,"  but  are  "  possessed 
of  sufficient  intelligence  to  justify  the  reception  of  the  evidence  and 
to  understand  the  duty  of  spea^ng  the  truth/'  Such  testimony, 
however,  must  be  corroborated,  and  is  punishable  if  false.  Where 
such  evidence  was  received  in  support  of  a  charge  under  s.  4  of  the 
former  Act,  of  unlawfully  and  carnally  knowing  a  girl  under  thirteen, 
and  the  prisoner  was  acquitted  of  that  charge,  but,  under  the  provi- 
sions of  s.  9  was  convicted  in  the  alternative  of  an  indecent  assault^ 
the  conviction  was  upheld,  although  such  evidence  would  have  been 
inadmissible  upon  the  latter  charge  per  se  (R.  v.  Wealand,  20  Q.B.D. 
827;  and  see  R.  v.  Owen,  id.  829).  Where,  however,  a  prisoner  was 
charged  in  one  count  with  an  attempt  to  commit  the  felony  specified 
in  s.  4,  and  in  a  separate  count  with  an  indecent  assault — and  being 
acquitted  of  the  former,  was  found  guilty  of  the  latter  upon  unsworn 
evidence — ^the  conviction  was  quashed  upon  the  ground  that  the  jury 
had  no  power  under  the  former  count  to  convict  alternatively  of  an 
indecent  assault,  and  therefore  that  the  reception  of  evidence 
inadmissible  under  the  latter  per  se  was  fatal  (R.  v.  Paul,  25  Q.B.D. 
202).  As  to  depositions  of  children  under  the  latter  Act,  see  post, 
448. 
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(2)  Witness  rnerely  Producing  Documents. — A  witness  called  merely 
for  the  purpose  of  producing  a  document  need  not  be  sworn  (Peny 
V.  Gibson,  1  A.  A  E.  48 ;  Tay.  s.  1429). 

(3)  Conned  and  Judges, — The  evidence  of  counsel,  when  merely 
required  to  explain  a  case  in  which  they  have  acted  as  such,  but  not 
otherwise,  may  be  given  from  their  places  and  without  oath  (Hick- 
man V.  Berens,  1895,  2  Oh.  638 ;  Kempshall  v,  Holland,  14  R.  386) ; 
though  they  may  waive  their  privilege  and  be  sworn,  examined,  and 
cross-examined  either  in  their  places  (Wilding  v.  Sanderson,  76  L.T. 
346),  or  in  the  witness  box  (Oxley  v.  Pitts,  Times,  Dec.  1, 1904).  The 
same  rule  applies  to  judges  (40  L.Jo.  415). 

(4)  In  a  non-contentious  probate  proceeding  the  unsworn  declara- 
tion of  a  derman,  resident  in  Germany,  who  objected  to  be  sworn  as 
contrary  to  the  law  of  his  country,  was  received,  the  R.S.C.  not 
applying  to  such  proceeding  (Be  Caspaii,  75  L.T.  663 ;  ep.  Re  Vaughan 
and  Re  Lambert,  post,  439). 

(5)  Licensing  Vcues. — On  applications  for  new  licences,  unsworn 
evidence  may  be  received;  so,  also, on  objections  to  renewals,  though 
the  justices  have  a  discretion  to  refuse  such  evidence  (R.  v,  Sharman, 
1898, 1  Q.B.  578). 

(6)  The  Sovereign, — ^The  evidence  of  the  Sovereign  is,  probably, 
also  admissible,  though  unsworn  (see  discussion  in  Berkeley  Peerage 
case.  Times,  June  27, 1891 ;  and  cp.  Mighell  v.  Sultan  of  Johore,  cited 
ante,  336;  contra,  Best,  s.  183;  Tay.,  10thed.,s.  1381;  and  cp. 26 L.Jo. 
443-4).  A  foreign  Sovereign  must,  however,  give  discovery  on  oath 
(Prioleaut;.  U.S.A.,  L.R.  2  Eq.  at  663-664;  cp,  Costa  Rica  Republic 
V.  Erlanger,  1  Ch.  D.  171). 
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CHAPTER  XL. 

EVIDENCE  TAKEN  BEFORE,  OR  AFTER,  TKIAL.— AFFIDAVITS, 
INTERROGATORIES,  DEPOSITIONS,  COMMISSIONS. 

CIVIL  OASES. — In  civil  proceedings  evidence  may  be  taken  out  of 
court,  for  subsequent  use  in  court,  in  the  following  cases  and  ways  : 

(1)  Affidavit  Evidence  by  Agreement. — Evidence  in  Equity,  Origi- 
nally witnesses  in  Chancery  appear  to  have  been  examined  orally 
in  open  court.  Afterwards  the  examination  was  conducted  privately; 
but  the  interrogatories  were  strictly  pre-appointed,  no  new  questions 
or  cross-examination  being  allowed.  By  the  seventeenth  century, 
however,  this  practice  had  fallen  into  disuse,  and  thereafter,  following 
the  civil  law,  the  Court  of  Chancery  decided  cases  upon  affidavits, 
with  occasional  cross-examination.  From  time  to  time,  indeed^  various 
statutory  qualifications  of  the  latter  procedure  were  introduced,  until 
finally  the  practice  in  all  divisions  of  the  High  Court  was  assimilated 
by  the  Judicature  Acts  [10  Seld.  Soc.,  xxviii.;  Kerby,Hist.  Eq.,  121-3; 
Wigmore,  Ev.,  s.  2190  ;  Langdell,  Eq.  PI.,  s.  47;  Best,  s.  118].  Under 
the  last-named  Acts  the  parties  to  a  case  may  now  agree  to  try  it 
upon  affidavit  (0.  37,  r.  1. ;  0.  38,  rr.  25-30).  Such  an  agreement, 
which  is  equivalent  to  a  consent  to  try  before  a  judge  alone  (Brooke 
V.  Wigg,  8  Ch.  D.  510)^  must  be  in  writing  signed  by  the  solicitors  of 
all  the  parties  (or  of  their  guardiaus,  &c.,  if  the  parties  are  under 
disability,  see  KnatchbuU  v.  Fowle,  1  Ch.  D.  604 ;  Fryer  v,  V^iseman, 
45  L.J.  Ch.  199),  or  by  the  parties  themselves  if  they  have  no  solicitors 
(Tay.  8.  1394);  and  unless  specifying  that  the  evidence  is  to  be  by 
affidavit  alaney  it  may  be  supplemented  by  vivd  voce  testimony  (Glos- 
sop  t7.  Heston  Board,  47  L.J.  Ch.  536;  A.-G.  t?.  Pagham  Co.,  W.N. 
1876,  94). 

If  either  party  is  unable  to  procure  affidavits,  he  may  apply  to  be 
relieved  of  his  agreement,  and  to  have  the  evidence  taken  wholly  or 
partially  vivd  voce  (Warner  v.  Mosses,  16  Ch.  D.  100 ;  Winfield  v, 
Shoolbred,  W.N.  1880,  p.  1 92);  or  the  unwilling  witness  maybe  ordered 
to  attend  for  examination  in  court,  but  not,  so  long  as  the  agree- 
ment stands,  before  an  examiner  (id,).  Moreover,  the  Court  itself, 
where  the  affidavits  are  unsatisfactory  or  the  interests  of  justice 
require  it,  may  exclude  the  affidavits  and  order  the  witnesses  to  be 
examined  orally  (Lovell  v.  Wallis,  49  L.T.  593  ;  Lawson  Vn  Quare,  32 
Sol.  Jo.  24 ;  Be  Whiteley,  1891, 1  Ch.  p.  559). 

2E 
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Unless  otherwise  agreed  or  ordered ,  the  plaintiff  must  file,  and 
deliver  to  the  defendant,  a  list  of  his  affidavits  wichin  fourteen  daysfrom 
the  date  of  the  consent ;  and  the  defendant  his  within  fourteen  days 
of  such  delivery  (O.  38,  rr.  25,  26);  the  plaintiff  must  then  file  his 
affidavits  in  reply  within  seven  days  from  the  last  mentioned  fourteen 
days,  or  such  other  time  as  aforesaid,  and  such  affidavits  must  he 
confined  to  matters  strictly  in  reply  (O.  38,  r.  27;  ctnie,  30);  if  at  the 
hearing  they  turn  out  not  to  fulfil  the  latter  condiition,  the  Court  will 
disregard  them,  or  give  the  defendant  leave  to  answer  (Gilbert  r. 
Comedy  Co.,  16  Ch.  D.  594,  explaining  Peacock  v.  Harper,  7  Ch.  D. 
648 ;  see  Adair  v.  Young,  W.N.  1879,  p.  8  ;  Roe  v.  Davies,  2  Ch.  D. 
729,  and  ante  30-31). 

By  O.  38,  r.  28,  either  party  may  within  fourteen  days  after  the 
time  limited  for  such  reply,  or  otherwise  appointed,  serve  upon  his 
opponent  notice  requiring  the  production  of  an  affidavit  witness 
for  cross-examination  at  the  trial,  and  in  default  of  such  production 
the  affidavit  cannot  be  read  unless  by  special  leave  (Meyrick  v,  James, 
46  L.J.  Ch.  579  ;  as  to  the  death,  &c.,  of  the  deponent,  see  post,  460); 
or  unless  the  notice  omits  to  comply  with  the  rule,  or  to  state 
when,  where,  and  before  whom  the  examination  is  to  take  place  (De 
Mora  V,  Concha,  32  Ch.  D.  133  ;  affirmed  «u6  nom.  Concha  v.  Concha, 
11  App.  Chs.  541).  As  to  affidavits  by  blind  or  illiterate  persons,  see 
0. 38,  r.  13;  Re  Longstaffe,  52  L.T.  681 ;  R.  v.  Hailey,  1  C.&  P.  258;  and 
R.  V.  Petricks,  138  Sess.  Pap.  C.C.C.  890. 

Alterations,  Omissions,  Af intakes,  dx. — No  affidavit  having  in  the 
jurat  or  body  thereof  any  alteration,  interlineation  or  era.sui-e  shall, 
without  the  leave  of  a  Court  or  a  judge,  be  used  in  any  proceeding 
unless  such  alteration,  &c,,  has  been  initialled  by  the  offict^r  taking  it 
(0. 38,  r.  12  ;  Ale  Cloake,  61  L.J.  Ch.  69 ;  Best  v.  Woods,  89  Ir.  L.T.R. 
44).  But  the  Court  or  a  judge  may  receive  any  affidavit  notwith- 
standing any  defect  by  misdescription  of  parties  or  otherwise  in  the 
title  or  jurat  (e,g.,  omission  of  the  words  '*  before  me,"  Eddowes  v. 
Argentine  Co.,  38  W.R.  629);  or  any  irregularity  in  the  form  thereof 
{e.g  ,  the  name  of  the  wrong  judge,  Hai-lock  v,  Ashberry,  28  Sol.  Jo. 
26),  and  may  direct  a  memorandum  to  be  made  on  the  document  that 
it  has  been  so  received  (0.38,r.  14).  In  extreme  cases,  notwith- 
standing O.  38,  rr.  2,  7,  affidavits  without  title  and  in  the  third  person 
have  been  allowed  (Blamey  t;.  B.,W.N.  1902, 138).  And  errors  in  a 
jurat  have  been  corrected  by  re -swearing  in  court  (/^e  Harris,  10  Ch. 
App.  p.  266).  An  affidavit  in  support  of  a  bill  of  sale  has  been 
received  where  the  description  of  the  Commissioner  was  omitted, 
though  aliter  as  to  that  of  the  attesting  vfitness  (post,  521). 

.(2)  Affidavit  Evidence  in  Admiralty  Oases. — In  default  actions 
in  rein,  and  in  references  in  Admiralty  actionn,  evidence  may  be  given 
by  affidavit  (O.  37,  r.  2  ;  for  certain  other  cases,  see  Ros.  Adm.  Pr. 
354-5).  Theseaffidavits  must  not  be  printed  without  an  order  (O.S8,r. 
30);  and  as  to  cross-examination  thereon, see  The  Parisian,  13P.D.  16. 

(3)  Affidavit  Evidence  by  Order  of  the  Oourt. — Under  O.  37,  r.  1, 
the  Court  or  a  judge  may  at  any  time,  for  sufficient  reason,  order 
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(a)  that  any  particular  fad  or  facta  may  he  proved  by  affidavit.  In 
pursuance  of  this  rule,  upon  an  inquiry  as  to  damages  for  breach  of  a 
charter-party,  evidence  of  witnesses  in  New  South  Wales  was  ordered 
to  be  given  by  affidavit  (Macdonald  v,  Antelme,  W.N.  1884,  72).  And 
in  an  action  for  revocation  of  probate,  the  affidavit  of  an  attesting  wit- 
ness who  could  not  be  found,  made  eight  years  before  on  obtaining  pro- 
bate, was  received  in  support  of  the  will  (Grornall  v.  Mason,  12  P.D.  142; 
Hayes  v.  Willis,  75  L.  J.  P.  86) ;  so  in  Drewitt  t;.  D.,  58  L.T.  684,  an  affi- 
davit made  previously  in  a  motion  in  the  cause  was  allowed  to  be  read 
by  the  same  judge,  the  deponent  being  engaged  as  a  witness  in  another 
trial.  And  in  divorce  cases,  evidence  has  been  allowed  to  be  given  by 
affidavit,  where  the  parties  were  poor  and  the  witnesses  resided  at  a 
distance{Burslemt?.B.,67  L.T.719;  Gills  v.  Gills,  Times,  Nov.  8, 1898; 
Pollastrini  v.  Pollastrini,  id.  Jan.  17, 1900);  so  with  evidence  as  to 
foreign  law  (Re  Whitelegg,  1899,  P.  267).  On  the  other  hand,  proof 
of  a  will  in  solemn  form  by  affidavit  has  been  disallowed,  although 
the  property  was  small,  and  the  parties  cited  did  not  appear  (Cooke 
r.  Tomlinson,  24  W.R.  851,  per  Hannen,  J.).  Or  (6)  that  the  affidavit 
of  any  witnew  may  he  read  at  the  hearing  or  trial,  o^  such  conditions 
as  the  Court  or  a  judge  may  think  reasonable  (Gornall  v.  Mason  and 
Drewitt  v,  D.,  sup, ;  as  to  reading  affidavits  in  former  causes,  see 
0.  37,  r.  3 ;  amte,  406).  Or  (c)  that  any  vntnesa  whose  attendance  in  court 
oughty  for  some  sufficient  cause,  to  he  dispensed  vnth,  be  examined  by 
interrogatories  or  otherwise  before  a  commissioner  or  examiner  {e.g., 
the  examination  of  a  witness  dangeroiisly  ill,  the  evidence  being  only 
receivable  at  the  trial  if  the  witness  is  incapable  of  being  examined 
thereat,  Burton  v.  North  Staff.  Ry.,  35  W.R.  536). 

Provided,  that  where  it  appears  to  the  Court  or  a  judge  that  the 
other  party  honA  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  vntness  can  he  produced,  an  order  shall 
not  (in  any  of  the  three  cases  mentioned  above,  Blackburn  Union  v. 
Brooks,  7Ch.D.  68)  be  made  authorising  the  evidence  of  8uch  wit- 
ness to  be  given  by  affidavit  (0.37,r.  1;  Nadini?.Bassett,25Ch.D.21). 
If  the  other  party  does  not  hoTid  fide  desire  the  production  of  the 
witness  (Blackburn  Union  t;.  Brooks,  9up.);  or  the  witness  cannot  be 
produced  (Elias  v.  Griffith,  46  L.J.  Ch.  806;  Gornall  v.  Mason,  sup.-. 
Burton  v.  North  Staff.  Ry.,  supr,  and  see  post,AQO),  the  proviso  does 
not  apply. 

On  a  motion  for  judgment  the  Court  has  no  power  to  order  the 
evidence  to  be  taken  by  affidavit  (Ellis t?.  Robbins,  50L.J.Ch.  512);  nor 
will  an  attempt  to  try  an  action  on  such  evidence,  by  means  of  a 
summons  to  dismiss,  be  allowed  (Pluckrose  v.  Edwards,  32  Sol.  Jo. 
709). 

(4)  DepoBitionB  before  Ezaminers. — By  0.37,r.5,  the  Court  or  a 
judge  may,  in  any  cause  or  matter  where  it  may  henecessary  for  the  pur- 
poses of  justice  y  make  any  order  for  the  examination  upon  oath  before 
the  Court  or  judge  or  any  officer  of  the  Court  or  any  other  person  (or 
for  the  cross-examination  of  an  affidavit  witness, De  Mora t?.  Concha,  32 
Ch.D.  133),  and  may  empower  any  party  to  such  cause  or  matter  to 
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give  such  deposition  in  evidence  therein  on  such  terms,  if  any,  as  the 
Court  or  a  judge  may  direct.  An  order  to  examine  witnesses  ds 
bene  ease  will  in  general  only  be  made  where  they  are  going,  or  have 
gone,  abroad ;  or  where,  from  age,  illness,  infirmity,  or  some  other 
cause,  they  are  unlikely  to  be  able  to  attend  at  the  trial  (Warner  v. 
Masses,  1 6 Ch.D.  100 ;  Bidden?.  Bridges,  26  Ch.  D.  1 ;  Tay .  s.  509)  or  the 
appeal  (Treasury  Sol.  i?.  White, 55  L.J. P.  79).  As  to  the  procedure 
with  respect  to  the  examination  of  such  witnesses  in  England  and 
abroad,  see  Ann.  Pr.0.37,r.5;  and  Hume- Williams,  Evidence  on 
Commission.  When  the  examination  is  concluded  the  original  depo- 
sition, authenticated  by  the  signature  of  the  examiner,  must  be 
transmitted  to  the  Central  Office  and  there  filed  (0.37,  r.  16).  If 
the  examiner  has  omitted  to  sign,  the  Court  may  still  direct  them  to 
be  filed  on  terms  (Stephenst7.Wanklin,19Beav.585).  And  where  he 
had  died  before  signing,  they  were  allowed  to  be  received  in  evidence 
unsigned  (Felthousei?.  Bailey,  14 W.R.  827). 

0.37,r.l8,  is  as  follows : — "  Except  where  by  this  order  otherwise 
provided,  or  directed  by  the  Court  or  a  judge,  no  deposition  shall  be 
given  in  evidence  at  the  hearing  or  trial  of  the  cause  or  matter 
vyiihKmt  the  consent  of  the  party  against  whom  the  same  may  be 
offered,  unless  the  Court  or  judge  is  satisfied  that  the  deponent  is — 
(1)  dead  ;  or  (2)  beyond  ike  jurisdiction  oli  the  Court ;  or  (8)  uruMe 
from  sickness  or  other  infirmity  (which  does  not  require  an  incurable 
malady,  but  will  be  satisfied  by  any  serious  illness,  Beauf ortr.  Craw- 
shay,  L.R.I  C.  P.  69  9,  ante,  408,  and  may,  perhaps,  be  proved  by  affi- 
davit, Tay. s. 517)  to  attend  the  hearing  or  trial;  in  any  of  which 
cases  the  depositions  certified  under  the  hand  of  the  person  taking 
the  examination  shall  be  admissible,  saving  cUl  just  exceptions^ 
without  proof  of  the  signature  to  such  certificate.  Though  the 
opening  words  of  this  rule  confer  very  extensive  powers  upon  the 
Court,  it  is  probable  that  in  practice  the  admissibility  of  the  deposi- 
tions will  be  confined  to  those  cases  in  which  the  personal  attendance 
of  the  witness  is  from  some  of  the  causes  mentioned  unattainable 
(Bagot  V,  Bagot,  1  L.R.I.  1 ;  Nadin  v.  Bas8ett,25  Ch.  D.  21 ;  Burton r. 
North  Staff*.  Ry. 35  W.R.  53G;  Tdy.s.516). 

Unioilling  Deponent, — Where  a  witness  refuses  to  attend  an 
examination,  or  to  be  sworn,  or  to  answer,  the  proper  course  is  not 
to  move  to  commit  him  for  contempt,  but  first  (unless  he  is  an  officer 
of  the  Court  when  this  is  not  necessary.  Re  Gen.  Financial  Bank,  W.N. 
1888,  47)  to  serve  him  with  a  subpoena,  and  if  he  fails  to  comply,  then 
to  move  for  an  order  directing  him  to  attend,  or  to  be  sworn,  or  to 
answer,  as  the  case  may  be  (0.  37,  rr.  8, 13;  Stuart  v.  Balkis,  32  W.R. 
676;  Exp,  Fernandez,  10  C.B.  N.S.3;  onto,  418).  If,  however,  an 
affidavit  witness  has  voluntarily  attended  an  appointment  for  cross- 
examination,  the  necessity  for  a  suhpoevM  or  order  is  waived,  and  he 
may  be  committed  for  not  answering  questions  (Cutler  r.  Wright, 
W.N.  1890, 28).  A  witness  who  refuses  to  make  an  affidavit  may,  as 
we  have  seen,  be  ordered  to  attend  for  examination  in  court,  thou^ 
not  before  an  examiner  (flnte^  433). 
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Objediona  to  Depoaitiona, — "  Any  questions  which  may  be  objected 
to  shall  be  taken  down  by  the  examiner  in  the  depositions,  and  he 
shall  state  his  opinion  thereon  to  the  counsel,  solicitors,  or  parties, 
and  shall  refer  to  such  statement  in  the  depositions,  but  he  shall  not 
have  power  to  decide  upon  the  materiality  or  relevancy  of  any  ques- 
tion" (0.  87,  r.  12).  "If  any  witness  shall  object  to  any  question 
that  may  be  put  to  him,  the  question  so  put,  and  the  objection  of  the 
witness  thereto,  shall  be  taken  down  by  the  examiner,  and  transmitted 
by  him  to  the  central  office  to  be  there  filed,  and  the  validity  of  the 
objection  shaU  be  decided  by  the  Court  or  a  judge  "  (O.  37,  r.  14). 
But  though  an  examiner  has  no  power  to  decide  an  objection,  or 
compel  an  answer,  he  may  allow  a  witness  to  be  treated  as  hostile 
(Ohlsen  v,  Terrero,  10  Ch.  App.  127;  contra,  Buckley  v,  Cooke,  1  K.  & 
J.  29  ;  Wright  v.  Wilkin,  4  Jur.  N.S.  804;  Tay.  s.  1417),  or  to  be 
examined  apart  {Re  Western  of  Canada  Oil  Co.,  6  Ch.  D.  109).  Ob- 
jections to  evidence  on  commission  should  be  taken  before  the 
examiner ;  for  if  received  by  him  without  objection,  the  evidence 
cannot  afterwards  be  rejected  (Robinson  v.  Davies,  5  Q.B.D.  26,  where 
secondary  evidence  of  documents  had  been  improperly  received ; 
Richards  v.  Hough,  51  L.J.Q.B.  361,  where  the  witness  had  been 
improperly  allowed  to  affirm ;  Patterson  v.  Patterson,  Times,  Ap.  29, 
1899,  where  leading  questions  had  been  permitted).  Unsworn 
depositions  were  received  without  objection  in  Wright  v,  Wright, 
TimeSy  Dec.  8,  1904.  If,  after  objection,  admissible  evidence  has  been 
rejected,  or  inadmissible  evidence  received,  the  judge  may  suppress 
the  depositions  either  wholly  or  in  part  (Robinson  v,  Davies,  sup. ;  Ros. 
N.P.  186;  Tay.  ss.  512, 548;  Lumley  v.  Gye,  3  E.&  B.114 ;  Hutchinson 
t?.  Bernard,  2  M.  <fc  Rob.  1;  Small  v,  Nairne,  13  Q.B.  840 ;  ante,  409). 

(5)  Hearsay  and  Secondary  Evidence  by  Order  of  the  Court. — By 
O.  30,  r.  7,  *'  On  the  hearing  of  a  summons  (for  directions)  the  Court 
or  a  judge  may  order  that  evidence  of  any  particular  fact,  to  be 
specified  in  the  order,  shall  be  given  by  statement  on  oath  of  infor- 
mation and  belief,  or  by  production  of  documents  or  entries  in  books, 
or  by  copies  of  documents  or  entries  or  otherwise  as  the  Court  may 
direct.'*  This  rule  now  applies  both  to  the  Chancery  and  King's 
Bench  Divisions  (Ann.  Pr.);  but  not  to  an  application  made  for  the 
first  time  at  the  triaL 

(6)  Interrogatories. — Under  O.  31,  r.  1,  the  plaintiff  or  defendant, 
in  any  cause  or  matter  not  of  a  penal  nature,  may  by  leave  (and  in 
actions  for  fraud  or  breach  of  trust  without  leave)  deliver  interroga- 
tories in  writing  for  the  examination  of  the  opposite  party,  i.e.^  one 
between  whom  and  the  applicant  an  issue  is  joined  (MoUoy  v,  Kilby, 
15  Ch.  D.  162 ;  Eden  v.  Weardale,  35  Ch.  D.  287 ;  Codd  v.  Delap,W.N. 
1906,57;  Ann.  Pr.  1906,864-5),  as  to  any  matter  in  question 
between  them,  but  not  as  to  matters  which  would  be  admissible 
only  in  cross-examination  (Kennedy  v.  Dodson,  1895, 1  Ch.  334). 
And  by  O.  31,  r.  24,  any  party  may  at  the  trial  use  in  evidence  any 
one  or  more  of  the  answers,  or  any  part  of  an  answer  of  the  opposite 
party,  without  putting  in  the  others,  on  the  whole  of  such  answer. 
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provided  always  that  the  judge  may  look  at  the  whole  of  the  answers, 
and  if  he  shall  be  of  opinion  that  any  others  of  them  are  so  con- 
nected with  those  put  in  that  the  latter  ought  not  to  be  used  without 
them,  he  may  direct  them  to  be  put  in  {cmtCy  212).  So,  the  answer 
of  the  officer  of  a  company  on  their  behalf  is  an  admission  against 
them  (Welsbach  Co.  v.  New  Sunlight  Co.,  1900,  2  Ch.  1).  [See  gene- 
rally, Ann.  Pr.  O.  31,  rr.  1-11]. 

(7)  Evidence  on  Motion,  Further  Consideration,  Appeal,  and  in 
Ghambers. — **  Upon  any  motion,  petition,  or  summons  evidence  may 
be  given  by  affidavit ;  but  the  Court  or  a  judge  may,  on  the  applica- 
tion of  either  party,  order  the  attendance  for  cross-examination  of 
the  person  making  such  affidavit "  (O.  38,  r.  1).  "  The  party  intending 
to  use  any  affidavit  in  support  of  any  application  made  by  him  in  the 
Chancery  Division,  shall  give  notice  to  the  other  parties  concerned 
of  his  intention  in  that  behalf'  (0.  38,  r.  20);  and  affidavit*>,  although 
previously  used  in  chambers,  are  inadmissible  on  the  trial,  or  on 
further  consideration,  in  favour  of  the  party  filing  them,  unless  such 
notice  has  been  given  {Be  Chennell,  8  Ch.  D.  492  ;  Brier  v.  Evison,  26 
Ch.  D.  238) ;  though  they  may  be  used  against  him  as  admissions 
(Campbell  v.  Roth  well,  38  L.T.  33  ;  ante,  213,  236,240).  Although  by 
0. 37,  r.  22,  the  practice  with  reference  to  the  examination,  &c.,  of  wit- 
nesses at  a  trial  extends  to  evidence  taken  in  a  cause  or  matter  at 
any  stage,  yet  upon  interlocutory  motuma  the  affidavits  may  contain 
statements  as  to  the  deponent's  iii/ormation  and  belief,  provided  the 
sources  thereof  are  given,  otherwise  the  affidavits  will  be  inadmissible 
(O.  38,  r.  3  ;  Be  Young  Manufacturing  Co.,  1900,  2  Ch.  753;  Lumley 
t7.  Osborne,  1901,  1  Q.B.  532  ;  ante,  207,  369),  as  well  as  secondary 
evidence  of  the  contents  of  documents  without  accounting  for  the 
absence  of  the  originals  (Spencer  v.  Bailey,  93  L.T.  Jo.  223).  More- 
over, the  allowance  of  cross-examination  is  discretionary  with  the 
judge,  and  not,  as  upon  the  trial,  absolute  (La  Trinidad  v.  Browne, 
36  W.R.  138 ;  Woodworth  v,  Sugden,  32  Sol.  Jo.  743 ;  Be  Jones,  95 
L.T.  Jo.  36),  and  may  be  ordered  after  the  affidavit  has  been  used 
(Strauss  v,  Goldschmidt,  8T.L.R.  239,  and  even  where  the  deponent 
is  a  foreigner  out  of  the  jurisdiction,  id. ;  sed  qu.  whether  at  a  trial 
on  affidavits  this  would  be  allowed,  Concha  9.  Concha,  11  App.  Gas. 
541,549).  Where,  however,  an  affidavit  has  been  used  without 
cross-examination  on  a  motion,  no  cross-examination  will  be  allowed 
on  the  trial  except  on  the  footing  of  fresh  evidence  (Singer  v.  Audsley, 
L.R.  13  Eq.  401);  but  an  affidavit  may  be  used  in  court  although  the 
cross-examination  thereon  is  pending  elsewhere  (Lewis  v,  James, 
82  Ch.  D.  pp.  331-2).  In  taking  accounts,  notice  of  the  points 
to  which  cross-examination  is  to  be  directed  must  be  given  to 
the  charging  or  accounting  party  as  the  case  may  be  (Bates 
V.  Eley,  21  Ch.  D.  473),  a  notice  that  all  the  items  are  disputed 
not  being  sufficient  (Arthurs.  Dudgeon,  L.R.  15  Eq.  102;  Gloverr. 
Ellison,  20  W.R.  408),  and  he  can  refuse  to  answer  (though  not  to 
be  sworn)  if  such  notice  has  not  been  given  (Meyrick  r.  James,  46 
L.J.  Ch.  579). 
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Evidence  after  Trial. — By  0.  37,  r.  25,  "  All  evidence  taken  at  the 
hearing  or  trial  of  any  cause  or  matter  may  be  used  in  any  subse- 
quent proceeding  in  the  same  cause  or  matter'' ;  and  O.  88,  r.  21, 
adds,  somewhat  tautologically^that  ''all  affidavits  which  have  been  pre- 
viously made  and  read  in  court  upon  any  proceeding  in  a  cause  or 
matter  may  be  used  before  the  judge  in  chambers."  An  undertaking 
not  to  use  an  affidavit  at  the  hearing  does  not,  however,  preclude  its 
use  on  a  subsequent  inquiry  in  chambers  (Jenner  v,  Morris,  10  W.R. 
640).  Evidence  taken  subsequently  to  the  hearing  or  trial  of  any 
cause  or  matter  shall  be  taken  as  nearly  as  may  be  in  the  same 
manner  as  evidence  taken  at,  or  with  a  view  to^  the  trial  (O.  37, 
r.  21). 

Fresh  Evidence  on  Appeal,  d:c, — The  C.A.  may  admit  further 
evidence  as  to  matters  occurring  before  the  judgment  appealed  from 
without  special  leave  if  the  application  is  interlocutory,  but  with 
special  leave  and  on  special  grounds  only,  if  the  appeal  is  from  a 
final  judgment ;  and  in  both  cases  without  special  leave  as  to  matters 
occurring  after  the  judgment  appealed  from  (Ann.  Pr.  0.  58,  r.  4). 
So,  upon  further  consideration,  fresh  evidence  may  be  read  by  leave 
of  the  Court  under  O.  87,  r.  1  (May  t>.  Newton,  34  Ch.  D.  847) ;  and 
evidence  to  influence  costs  may  be  given  by  affidavit  (see  Beaney  v. 
Elliott,  W.N.  1880,  96  ;  Evans  v.  Lewis,  2  L.T.N.S.  559  ;  Re  Michael, 
52  L.T.  609 ;  Re  Revill,  55  L.T.  542).  In  the  Oh.  Div.  on  a  motion 
to  discharge  an  order  made  in  chambers,  no  other  evidence  except 
that  used  in  chambers  will  be  admitted  {Re  Rouse,  59  L.T.  887  ;  Re 
Marsden,40Ch.  D.  475,  479).  But  in  the  Q.B.D.  a  Divisional 
Court  will,  as  a  matter  of  convenience,  allow  further  affidavits  to  be 
read  (Robinson  v,  Bradshaw,  32  W.R.  95). 

Statutory  Declarations, — Under  the  Statutory  Declaration  Act, 
1835  (5  &  6  Will.  IV.  c.  62),  a  solemn  declai-ation,  in  lieu  of  an  oath, 
may  be  made  on  certain  extra-judicial  occasions.  But  by  s.  7,  the 
provisions  of  this  Act  are  not  to  apply  to  Courts  of  Justice ;  and  a 
statutory  declaration,  made  in  Fiji  before  a  notary  public,  has  been 
rejected  in  support  of  a  petition,  and  an  affidavit  required  instead 
(ifeVaughan,  26Sol.  Jo.  76).  On  questions  between  Vendor  and 
Purchaser,  however,  such  declarations  are  the  usual  mode  of  verify- 
ing facts  and  supplying  defects  in  evidence  (Dart,  V.  &  P.,  6th  edit,, 
166-167) ;  and  in  patent  cases  they  are  also  receivable  when  verified 
by  affidavit  (Re  Kingsford,  33  L.  Jo.  205).  So,  under  the  Summary 
Jurisdiction  Act,  1879,  s.  41,  they  may  be  used  to  prove  the  service 
of  notices  or  the  handwriting  and  seal  of  justices,  &c. ;  and  a  decla- 
ration on  oath  made  before  a  notary  in  France  according  to  French 
law,  by  which  an  affidavit  could  not  be  made,  has  been  received  in 
support  of  a  grant  of  administration  (Re  Lambert,  L.R.  1  P.  <k  D. 
138  ;  ep.  Re  Caspari,  ante,  432). 

(8)  Depositions  in  Bankruptcy  and  Winding  Up.—"  In  case  of 
the  death  of  the  debiJor,  or  his  wife,  or  of  a  witness  whose  evidence 
has  been  received  in  any  Court  in  any  proceedings  in  bankruptcy, 
the  deposition  of  the  person  so  deceased  purporting  to  be  sealed 
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with  the  seal  of  the  Court,  or  a  copy  thereof  purporting  to  be 
so  sealed,  shall  be  admitted  as  evidence  of  the  matters  therein  de- 
posed to  "  (Bky.  Act,  1883,  s.  136;  cp.  cm^,  233-4 ;  and  the  Irish 
Act,  20&  21  Vict.  c.  60,  s.  365,  contains  similar  provisions). 

By  rule  21  of  the  Winding-up  Rules,  1892,  the  verified  notes  of 
procedure  under  s.  8  of  the  Winding-up  Act,  1890,  are,  subject  to 
the  direction  of  the  Court  and  to  all  just  exceptions  as  to  their  ad- 
missibility against  particular  persons,  receivable  against  any  of  th* 
persons  who,  under  that  section  and  the  order  for  public  ezaminatioD, 
was,  or  had  the  opportunity  of  being,  present  and  taking  part  in  such 
examination,  provided  fifteen  days'  notice  and  a  copy  of  the  notes  or 
part  to  be  used,  is  given  to  all  but  the  actual  deponent  {Re  London 
and  General  Bank,  ante,  234). 

OBIMINAL  OASES. — In  criminal  proceedings  oral  evidence, 
taken  before  the  trial,  is  admissible  thereon  in  the  cases  mentioned 
below.  [For  the  history  of  this  subject,  see  Wigmore,  1 7  Harv.  L.  Rev., 
448-58;  1  Steph. Hist. Cr. Law,  219-29,  237-8;  Thayer,Ca8.  Ev.,  2nd 
ed.,  317  71.] 

(1)  Depositions  before  Magistrates.  Witnesses  for  the  Proseeur 
tion,—By  the  Indictable  Offences  (Jervis')  Act,  1848, 11  &  12  Vict.c. 
42,  s.  17,  it  is  enacted  that  in  all  cases  where  any  person  shall  be 
charged  before  any  justice  of  the  peace  with  any  indictable  ofiTence — 
''such  justice  or  justices^  before  he  or  they  shall  commit  such  accused 
person  to  prison  for  trial,  or  before  he  or  they  shall  admit  him  to 
bail,  shall  in  the  presence  of  such  accused  person,  who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced  against  him,  take 
the  statement  on  oath  or  affirmation  of  those  who  shall  know  the 
facts  and  circumstances  of  the  case,  and  shall  put  the  same  into 
writing  ;  and  such  depositions  shall  be  read  over  to,  and  signed  re- 
spectively by,  the  witnesses  who  shall  have  been  so  examined,  and 
shall  be  signed  also  by  the  justice  or  justices  taking  the  same ;  and 
the  justice  or  justices  before  whom  any  such  witness  shall  appear 
to  be  examined  as  aforesaid  shall,  before  such  witness  be  examined, 
administer  to  such  witness  the  usual  oath  or  affirmation,  which  such 
justice  shall  have  full  power  and  authority  to  do ;  and  if  upon  the 
trial  of  the  person  so  accused  as  first  aforesaid  it  shall  be  proved  by 
the  oath  or  affirmation  of  any  credible  witness,  that  any  person 
whose  deposition  shall  have  been  taken  as  aforesaid,  is  dead,  or  so  ill 
as  not  to  be  able  to  travel,  and  if,  also,  it  is  proved  that  such  deposi- 
tion was  taken  in  the  presence  of  the  person  so  accused,  and  that  he 
or  his  counsel  or  attorney  had  a  full  opportunity  of  cross-examining 
the  witness,  then,  if  such  deposition  purport  to  be  signed  by  the  jus- 
tice by  or  before  whom  the  same  purports  to  be  taken,  it  shall  be 
lawful  to  read  such  depositions  as  evidence  in  such  prosecution,  with- 
out further  proof  thereof,  unless  it  shall  be  proved  that  such  deposi- 
tion was  not  in  fact  signed  by  the  justice  purporting  to  sign  the 
same*"  Witnesses  for  the  Defence. — By  the  Criminal  Law  Amend- 
ment (Russell  Gurney's)  Act,  1867,  30  &  31  Vict.  c.  35,  s.  8,  every 
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person  who  is  charged  before  a  justice  with  an  indictable  offence  shall 
be  asked  whether  he  desires  to  call  any  witnesses  ;  and  if  he  does  so, 
the  justice  in  his  presence  shall  take  the  statement  on  oath  or  affirm- 
ation, both  examination  and  cross-examination  of  such  witnesses,  and 
reduce  the  same  to  writing  ;  and,  ^  such  depositions  of  such  witnesses 
shall  be  read  over  to,  and  signed  respectively  by,  the  witnesses  who 
shall  be  so  examined,  and  shall  be  signed  also  by  the  justice  or  jus- 
tices taking  the  same,  and  transmitted  in  due  course  of  law  with  the 
depositions  ....  and  afterwards,  upon  the  trial  of  such  accused 
person,  all  the  laws  now  in  force  relating  to  the  depositions  of  wit- 
nesses for  the  prosecution  shall  extend  and  be  applicable  to  the 
depositions  of  witnesses  hereby  directed  to  be  taken.''  Witnesses 
under  this  Act  may  be  heard  in  camera  (45 Sol.  Jo.  590;  68  J.P.  111). 

Where  the  deposition  was  that  of  a  dying  deponent  taken  at  a 
hospital,  and  not  at  a  police  court,  it  was  held  receivable  under  the 
former  Act,  although  not  complying  with  s.  6  of  the  latter,  cited  poatf 
447  (R.v.  Katz,  64  J.P.  807  ;  R.  v,  Norbury,  Stone's  J.M.  1906, 12  ; 
R.  V.  Holloway,  65  J.P.  712). 

Proof  of  Statutory  Conditions, — It  seems  doubtful  whether  the 
various  requirements  of  11  &  12  Vict.  c.  42,  s.  17,  must  be  affirma- 
tively proved  by  the  party  tendering  the  evidence,  or  whether,  if  the 
signature  purports  to  be  that  of  the  justice,  and  proof  is  given  merely 
of  the  death  or  illness  of  the  deponent,  and  the  presence  of,  and 
opportunity  of  cross-examination  by,  the  accused,  the  onus  is  not 
thrown  upon  the  opposite  party  to  disprove  them.  The  latter  view, 
which  seems  to  accord  more  with  the  final  words  of  s.  17,  is,  it  is 
submitted,  the  correct  one  [Steph.  art.  140  ;  see  also  R.  v.  Peacock, 
12  Cox,  21,  where  it  was  held  that  proof  of  the  prisoner's  presence 
raised  a  presumption  of  full  opportunity  of  cross-examination, 
though  this  may  be  rebutted ;  and  cp.post,  446-7 ;  contra^  Tay.  s.  482 ; 
and  Ro6.Cr.Ev.,  12th  ed.,  61,  where  it  is  said  all  the  requirements 
must  be  proved  though  presumptions  of  regularity  will  be  mnde  if 
the  depositions  are  correct  in  form].  Where  it  was  objected  (i)  that 
the  deposition  was  merely  produced  by  the  clerk  of  the  justices  and 
not  filed  with  the  officer  of  the  court;  and  (ii)  that  the  prisoner's 
husband,  though  present  was  not  added  thereto ;  it  was  held  as  to 
(i)  that  the  statute  was  only  directory,  and  as  to  (ii)  that  only  those 
taking  paH  in  the  proceedings  need  be  named  (R.t^.May,  Stone's  J.M. 
1906,  p.  12 ;  Times,  Dec.  7, 1891). 

These  requirements  will  now  be  considered  in  detail : — 

(1)  Caption  of  Depositions — same  Charge. — A  deposition  without 
a  caption  or  title  has  been  held  inadmissible  (R.  v.  Newton,  1  F.  &  F. 
641 ;  R.  V.  Galvin,  Ir.  C.C.R.,  10  Cox,  198;  R.  v.  Rees,  S.  Wales  Circ, 
Times,  20  Dec.,  1888 ;  R.  v.  Simpson,  62  J.P.  825,  though  see  as  to 
this  case  R.  v.  Katz,  64  J.P.  807  ;  contra,  R.  v.  Langbridge,  3  Cox.  465, 
C.C.R. ).  And,  being  an  integral  part  of  the  deposition,  the  caption 
must  be  added  at  the  time  and  not  subsequently  (R.  v.  Prestridge, 
72  L.T.  Jo.  93) ;  and  a  caption  which  does  not  state  where  the 
deposition  was  taken  has  been  rejected  (R.  r. Curtis,  21  T.L.R.  87).  But 
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it  need  not  state  more  than  that  it  is  the  deposition  of  the  witness, 
and  the  particular  charge  preferred  hefore  the  magistrate  (Ros.Cr. 
Ev.  61 ;  B.  V.  Langbridge,  sup,)  ;  indeed,  a  deposition  on  a  general 
charge  of  felony  with  no  dates  or  details,  and  nothing  but  the 
contents  to  show  that  it  related  to  the  charge  in  question,  has  been 
admitted  (R.  t?.  Ivimy,  107  Sess.  Pap.  C.C.C.  p.  582).  One  caption, 
however,  at  the  head  of  the  whole  body  of  the  depositions  is  sufficient, 
without  a  separate  caption  for  each  deposition  {id. ;  R.  v.  Young,  8 
C.  k  K.  106  ;  for  the  statutory  form,  see  schedule  M.  to  the  Act,  and 
Tay.s.479,note3). 

The  charge  need  not  be  stated  with  technical  precision  (R.  v. 
Langbridge  and  R.  v.  Ivimy,  8t//7.) ;  but  should  be  the  same  as  that 
upon  which  the  evidence  is  afterwards  tendered  (R.  v.  Tepper,  Stone's 
J.M.,  1906,  p.  10 ;  where  a  deposition  on  the  face  of  which  it  did 
not  appear  that  the  prisoner  was  charged  with  the  specific  ofTence 
for  which  he  was  afterwards  indicted,  was  rejected).  However,  if 
full  opportunity  of  cross-examination  was  available,  a  technical 
difference  in  the  charges  has  been  held  not  of  itself  to  exclude  the 
evidence.  Thus,  a  deposition  taken  on  a  charge  of  wounding  with 
intent  to  do  grievous  bodily  harm  (R.  v,  Beeston,  24  L.J.M.C.  5) ;  or 
of  stabbing  (R.  v,  Dilmore,  6  Cox,  52) ;  or  of  robbeiy  with  violence 
(R.  V.  Lee,  4  F.  <fe  F.  63)  may  be  read  upon  a  subsequent  trial  for  the 
murder  of  the  deponent ;  and  one  upon  a  charge  of  false  pretences 
has  been  received  upon  a  subsequent  trial  for  uttering  a  forged  note, 
when  the  two  arose  out  of  the  same  transaction,  and  the  same  evi- 
dence supported  both  [R.  r.  Williams,  12  Cox,  101 ;  ante,  408;  infra^ 

443  (5)]. 

(2)  Presence  of  Magistrate. — The  deposition  must  be  taken  in  the 
presence  of  the  magistrate  ;  if  taken  in  his  absence,  it  will  be  inad- 
missible, although  afterwards  read  over  and  sworn  in  his  presence 
(R.  V.  Day,  6  Cox,  55  ;  R.  v.  "Watts,  9  Cox,  895  ;  see,  however,  R.  v. 
Bates,  2  F.  <&;  F.  317).  As  to  whether  the  same  magistrate  must  take 
the  depositions  and  commit ;  see  infra  (8). 

Where  a  prisonei*  had  been  charged  before,  and  afterwards  com- 
mitted by,  a  London  magistrate,  and  the  deposition  of  a  sick  witness 
had,  in  the  interval,  been  taken  before,  and  signed,  by  a  country 
magistrate,  the  deposition  was  received  [R.  vVidil,  9  Cox,  4,  jMr  Black- 
burn, .T. ;  this  case  is  doubted  in  Tay.  s.  412,  note  3  ;  8eetn/m(8)]. 

(3)  Presence  of  Accused. — The  entire  depositions  must  be  taken  in 
the  presence  of  the  accused  ;  and  the  omission  of  this  requisite  can- 
not be  cured  by  reading  over  and  re-swearing  them  in  bis  presence, 
for  such  a  method  obviously  allows  a  very  imperfect  opportunity  for 
cross-examination  [R  v,  Christopher,  14  J. P.  83 ;  R.  v.  Day,  and  R. 
V.  Watts,  sup. ;  and  ^jer  Hawkins,  J.,  Stone's  J.M.  1906,  p.  9  ;  but  see 
R  V.  Bates,  sup, ;  and  where  the  accused  was  absent  with  the  assent 
of  her  solicitor,  who  cross-examined  the  witnesses,  this  was  held 
sufficient,  pw  Coleridge,  C.  J.,  89  L.T.  Jo.  240]. 

(4)  Oath  or  Affirmation. — The  deposition  must  be  taken  on  oath 
or  affirmation  :  thus,  the  unsworn  testimony  of  a  child  taken  under 
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the  Criminal  Law  Amendment  Act,  1885,  s.  4,  cannot  be  read  upon 
proof  of  the  death  or  illness  of  the  child  (R.  v.  Pruntey,  16  Cox,  844  ; 
but  see  now  post,  448). 

(5)  Opportunity  of  Cross-examination. — If  a  deposition  is  proved  to 
have  been  taken  in  the  presence  of  the  accused,  the  law  will  presume 
that  he  had  full  opportunity  of  cross-examination  (B.  v.  Peacock, 
12  Cox  21 ;  aiite,  441) ;  but  this  presumption  may  be  rebutted  by 
proof — e.g.,  that  the  accused  was  insane  {id.) ;  or  (perhaps)  did  not. 
understand  the  language  (see  R.  v.  Jones,  49  J.P.  728) ;  or  that  the 
deponent  was  so  ill  as  to  be  un&t  for  further  cross-examination, 
unless  the  cross- examiner  was  putting  questions  vexatiously  or 
frivolously  with  the  object  of  inducing  the  magistrate  to  stop  the 
examination  (R.  v.  Mitchell,  17  Cox,  503 ;  R.  v.  Hyde,  8  Cox,  90). 
And  if,  after  cross-examination,  new  matter  is  elicited,  on  which  the 
accused  has  no  opportunity  of  cross-examination,  the  new  matter 
will  be  inadmissible  (R.  t?.  Prestridge,  72  L.T.  Jo.  93).  Where,  how- 
ever, both  deponent  and  prisoner  only  imperfectly  understood 
English,  but  the  prisoner  refused  the  aid  of  an  interpreter,  and  the 
magistrate's  clerk  had  advised  that  he  would  only  injure  his  case  by 
further  questions,  tlie  depositions  were  received  (R.  v,  Jones,  sup.). 

The  magistrate  should,  when  the  prisoner  is  undefended,  invite 
him  to  cross-examine  the  witnesses  at  the  end  of  each  examination, 
and  not  merely  at  the  end  of  all  the  examinations  ;  and  should  allow 
him  sufScient  time  to  consider  his  questions  (R.  v.  Day,  6  Cox  55; 
R.  V.  Watts,  9  Cox  395). 

Where  the  former  charge  is  technically  different  from  the  subse- 
quent one,  the  depositions  may  still  be  read  if  the  accused  had  full 
opportunity  of  cross-examination  upon  all  points  material  to  both 
[8v.p.  (1)]. 

(6)  Whole  Statement. — Although  in  the  statutory  form  the  state- 
ment of  the  witness  is  directed  to  be  taken  down  "  as  nearly  as 
possible  in  the  words  he  uses,"  and  no  longer  merely  ''so  much 
thereof  as  is  material/'  as  in  the  former  Act,  yet  a  deposition  has 
been  received  which  included  only  such  portions  of  the  examination 
as  the  magistrate  considered  material,  and  omitted  altogether  the 
cross-examination  (R.  v.  Hendy,  4  Cox,  243  :  and  see  R.  v.  Bates,  2  F. 
A  F.  317). 

(7)  Read  over  to  and  signed  by  Witness. — The  deposition,  when 
completed,  is  directed  to  be  read  over  to  and  signed  by  the  witness. 
It  has  been  thought  that  the  omission  of  this  formality  might  exclude 
the  evidence  (Steph.  art.  140  ;  Tay.  ss.  482, 485)  ;  but  in  R.  v.  Hollo- 
way,  ante,  441,  the  mere  assent  of  a  dying  deponent  was  held  suffi- 
cient, although  the  deposition  was  not  taken  under  30  (b  31  Vict.  c. 
35,  8.  6,  cited  post,  448 ;  and  cp.  R.  v.  'NichoUs, post,  449.  Previous 
Acts  did  not  contain  this  provision,  see  R.  i;.Flemming,  2  Lea.  854. 

(8)  Signature  of  Magistrate. — The  deposition  is  receivable  if  it 
merely  "purport  to  be  signed  by  the  justice  by  or  before  whom  it 
purports  to  be  taken,"  unless  proof  can  be  given  that  it  was  not  in 
fact  80  signed.     It  is  sufficient  if  such  signature  is  appended  to  the 
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end  of  the  whole  body  of  the  depositions,  provided  that  the  different 
sheets  were  fastened  together  at  the  time  of  the  signature  (B.  v. 
Parker,  11  Cox,  478;  R.  v.  Carroll,  id.  822).  But  if  the  separate 
sheets  were  not  pinned  or  otherwise  fastened  together  at  or  before 
the  time  when  the  last  was  signed,  the  unsigned  sheets  will  be  rejected 
(B.  V.  Lee,  4  F.  &  F.  63  ;  B.  v.  France,  2  Moo.  &  B.  207  ;  B.  v,  Mann, 
49  J.P.  743).  It  has  been  held  not  necessary  that  the  magistrate  by 
whom  the  depositions  are  taken  and  signed  should  be  the  one  before 
whom  the  prisoner  is  charged  or  committed  [B.  v.  Vidil,  9  Cox,  4, 
per  Blackburn,  J. ;  contra,  B.  v.  Bees,  S.  Wales  Cir.,  Times,  Dec.  20, 
1888,  per  Charles,  J. ;  sup.  (2)]. 

(9)  The  Witness  must  be  dead,  iU,  kept  out  of  the  way,  or  insane. — 
The  admissibility  of  the  depositions  is  not  limited  to  the  two  cases 
mentioned  in  the  statute — **dead,  or  so  ill  as  not  to  be  able  to 
ti'avel ; "  if  the  witness  is  fraudulently  or  forcibly  kept  out  of  the 
way  by  the  prisoner  himself  (B.  v.  Scaife,  17  Q.B.  238  ;  R.  v.  Ivimy, 
107  Sess.  Pap.  581,  where  the  evidence  was  heard  in  the  absence  of 
the  jury  ;  cp.  ante^  162) ;  or  probably  if  he  is  insane  (B.  t?.  Marshall, 
Car.  &  M.  147  ;  B.  v.  Scaife,  sup, ;  Tay.  ss.  476,  480 ;  Steph.  art.  140  ; 
ante,  408)  the  depositions  will  be  received ;  although  mere  absence 
abroad  (B.  i\  Austin,  7  Cox,  55),  or  being  en  route  for  a  foreign 
country  as  a  soldier  (B.  v.  Cohen,  34  L.  Jo.  623)  is  insufficient.  The 
degree  of  illness  is  for  the  judge  to  determine  (B.  v.  Wellings,  3  Q.B.D. 
426) ;  and  it  has  been  held  essential  to  prove  it  by  the  medical  atten- 
dant (B.  V.  Cohen,  sup. ;  B.  v.  Butcher,  64  J.P.  808).  Not  only  ability 
to  travel,  but  ability  to  give  evidence,  must  be  considered  (B.  v.  Cock- 
burn,  7  Cox, 265;  B.  v.  Wilson,  8  Cox,  453;  B.  v.  Wilson,  12  Cox,  ii2i). 
The  ailment  need  not  be  permanent,  but  where  it  is  temporary  the 
judge  may  in  his  discretion  postpone  the  trial  for  the  recovery  of  the 
witness  (B.  v.  Tait,  2  F.  &  F.  553 ;  B.  v.  Wilson,  12  Cox,  622).  The 
following  degrees  of  illness  have  been  held  sufficient  to  admit  the 
deposition : — ^Travelling  would  have  endangered  life  (B.  v.  Day,  6  Cox, 
55);  the  deponent  had  arrived,  but  returned  home,  as  his  doctor 
testified  that  it  would  have  been  dangerous  for  him  to  remain  (B.  v. 
Wicker,  18  Jur.  252);  the  deponent  could  have  been  brought  into 
court  without  danger  to  life,  but  was  disabled  by  paralysis  from 
giving  evidence  (R.  v.  Gockhurn, sup.);  the  deponent  could  travel^ 
but  not  complete  the  object  of  his  journey,  as  he  had  a  tendency  to 
softening  of  the  brain ;  and  was  so  ill  and  nervous  that  examination  and 
cross-examination  would  confuse  and  nullify  his  evidence,  and  in  his 
condition  be  dangerous  to  life (B.  v.  Wilson,  8 Cox,  453).  The  following 
have  been  held  insufficient : — The  deponent  had  been  seized  with  a  bowel 
complaint  on  the  morning  of  the  trial,  and  was  too  ill  to  travel  (R.r. 
Harris,  4  Cox,  440;  B.  v.  Bull,  12  Cox,  31;  the  deponent  was  very  old, 
and  so  nervous  that  the  doctor  considered  coming  into  court  and  being 
examined  would  be  dangerous  to  her  (B.  v.  Farrell,  12  Cox,  605;  R.  r. 
Thompson,  13  Cox,  181);  the  deponent  was  in  bed  two  daj^  before  the 
trial,  appeared  ill,  and  when  he  tried  to  get  up  could  not  stand ;  a  non- 
medical witness  believed  it  to  be  rheumatics,  but  no  doctor  was  called 
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(R.t7.  Williams,  4  F.<kF.  515);  a  noD-medical  witness  saw  the  deponent 
in  bed  the  night  before  with  cold  and  inflammation ;  he  was  attended 
by  a  doctor,  and  witness  heard  he  was  very  bad  (R.  v.  Ulmer,  4  Cox, 
442) ;  the  witness,  a  policeman,  saw  the  deponent  in  bed  and  '^  was 
told  he  had  fever"  (R.  v.  Welton,  9  Cox,  297  ;  R.  v.  Cohen,  34  L.Jo. 
623).  The  following  conditions  connected  with  pregnancy  have  been 
held  sufficient: — Deponent's  husband  stated  he  did  not  know  how 
long  she  had  been  pregnant,  that  she  could  attend  to  her  duties,  but 
a  fortnight  before  had  suffered  from  undergoing  a  journey  (R.  v. 
Croucher,  3  F.  &  F.  285);  the  deponent  was  daily  expecting  her  con- 
finement (R.i;. Stephenson,  31  L.J.M.C.  147;  R.  v.WellingR,  3  Q.B.D. 
426  ;  R.  V,  Heesom,  14  Cox,  40 ;  R.  v.  Goodfellow,  id,  326)  ;  or  was 
unable  to  travel  owing  to  recent  confinement  (R.t;.  Marsella,  17T.L.R. 
164);  or  had  just  been  confined  of  a  dead  child  (R.t7.  Wilton,  IF.&F. 
309).  The  following  have  been  held  insufficient: — The  deponent 
expected  to  be  confined  in  a  month  (R.  v.  Omant,  6  Cox,  466);  or  was 
apparently  very  close  to  it,  and  consequently  unable  to  travel  (R.  v. 
Butcher,  64  J.P.  808)  ;  the  deponent  had  just  been  confined  (R.  v. 
Wilton,  «*p.;  R.  r.  Walker,  1  F.  &  F.  534;  R.  v.  Cotton,  12  Cox,  400; 
contra,  R.  v,  Harney,  4  Cox,  441  ;  in  R.  v.  Wilson,  12  Cox,  622,  "just 
confined ''  was  considered  sufScient  to  admit  the  depositions  before 
the  grand  jury,  but  the  trial  was  postponed,  as  the  evidence  of  the 
witness  was  most  material). 

As  to  parol  substitution,  contradiction,  variation  and  additions 
to  depositions,  see  post,  chaps.  xHv.-xlv. 

Depositions  when  admissible  on  other  grounds, — Depositions,  although 
inadmissible  under  the  statute,  may  be  receivable— (1)  To  corrobo- 
rate (R.  V.  Coll,  24  L.R.I.  522)  or  contradict  {post,  463-464)  the  de- 
ponent when  afterwards  called  as  a  witness  at  the  trial.  In  R.  v. 
Gkmer,  54  J.P.  424,  C.C.R.,  where  the  deponent  had  admitted  that 
her  testimony  differed  from  her  previous  deposition,  but  neither  side 
had  put  in  the  deposition,  the  judge  was  held  entitled  to  read  it  to 
the  jury  in  his  summing  up;  but  cp.N.  Australian  Co.  v.  Goldsborough, 
1893, 2  Ch.  381,  where  Ld.  Esher  considered  the  witness's  admission  of 
the  contradictory  statement  would  exclude  its  proof.  The  old  rules 
laid  down  by  the  judges  as  to  cross-examination  upon  depositions, 
noticed Tay.  s.  1449,  and  Ros.  Cr.  Ev.,  12  th  ed.,  57,  are  probably  super- 
seded by  28  &  29  Vict.  c.  18,  ss.  4,  b{id, ;  Steph.  notexlvii.).  (2)  As 
dying  declarations  (R.  v.  Woodcock,  1  East  P.C.  356  ;  R.  v.  Quigly,  18 
L.T.211 ;  ante,  295).  (3)  As  original  evidence,  e.g.,  of  motive  (R.  v. 
Buckley,  ante,  122).  (4)  To  refresh  the  memory  of  the  ofiicial  who 
took  them  down  (Tay.  s.  824 ;  R.  v,  Mann,  49  J.P. 743).  (5)  They  have 
also  been  considered  admissible  under  the  common  law  rule  {ante,  406) 
as  testimony  given  in  a  former  proceeding  between  the  same  parties 
and  on  the  same  issue  (3  Rus.Cr.,6th  ed.,5577i.);  and  (5)  as  statements 
made  in  the  presence  of  the  prisoner,  and  not  denied  by  him  (R.  v, 
Mann,  sup, ;  sed  qu, ;  and  in  R.  t7.  Mitchell,  17  Cox,  503,  the  contrary 
was  held,  R.  v.  Mann  being  said  to  have  been  misreported  ;  see  fully 
ante,  chap.  xx.). 
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(2)  Examination  of  the  Prisoner. —  The  statutory  provisions  regu- 
lating the  taking  of  the  prisoner's  statement  not  an  oath  are  as 
follows :  After  the  examination  of  all  the  witnesses  on  the  part  of 
the  prosecution  as  aforesaid  (ante,  440)  shall  have  been  completed, 
the  justice  of  the  peace,  or  one  of  the  justices,  by  or  before  whom 
such  examination  shall  have  been  so  completed  as  aforesaid,  shall, 
without  requiring  the  attendance  of  the  witnesses^  read,  or  cause  to 
be  read,  to  the  accused,  the  depositions  taken,  against  him,  and  shall 
say  to  him  these  words,  or  words  to  the  like  effect : — "  Having  heard 
the  evidence,  do  you  wish  to  say  anything  in  answer  to  the  charge  ? 
You  are  not  obliged  to  say  anything  unless  you  desire  to  do  so,  but 
whatever  you  may  say  will  be  taken  down  in  writing,  and  may  be 
given  in  evidence  against  you  upon  your  trial ; "  and  whatever  the 
prisoner  shall  then  say  in  answer  thereto  shall  be  taken  down  in 
writing  and  read  over  to  him,  and  shall  be  signed  by  the  said  justice 
or  justices,  and  be  kept  with  the  depositions  of  the  witnesses,  and 
shall  be  transmitted  with  them  as  hereinafter  mentioned ;  and  after- 
wards, upon  the  trial  of  the  said  accused  person,  the  same  may  if 
necessary  be  given  in  evidence  against  him  without  further  proof 
thereof  (the  words, ''  if  such  deposition  purports  to  be  signed  by  the 
justice"  were  probably  omitted  by  accident,  3  Rus. Cr. 541),  unless 
it  shall  be  proved  that  the  justice  or  justices  purporting  to  sign  the 
same  did  not  in  fact  sign  the  same ;  Provided  always  that  the  said 
justice  or  justices,  before  such  accused  person  shall  make  any  state- 
ment, shall  state  to  him  and  give  him  clearly  to  understand  that  he 
has  nothing  to  hope  from  any  promise  of  favour  and  nothing  to  fear 
from  any  threat  which  may  have  been  holden  out  to  him  to  induce 
him  to  make  any  admission  or  confession  of  his  guilt,  but  that  what- 
ever he  shall  then  say  may  be  given  in  evidence  against  him  on  his 
trial,  notwithstanding  such  promise  or  threat :  Provided  neverthe- 
less that  nothing  herein  enacted  or  contained  shall  prevent  the  prose- 
cutor in  any  case  from  giving  in  evidence  any  admission  or  confes- 
sion or  other  statements  of  the  person  accused  or  charged,  made  at 
any  time,  which  bylaw  would  be  admissible  as  evidence  against  such 
person  [Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42),  s.  18, 
specially  preserved  by  the  Cr.  Ev.  Act,  1898,  s.  1  {h) ;  for  the  Irish 
Act,  see  14  ck  15  Vict.  c.  98,.s.  14,  clause  2].  Such  statements,  whether 
telling  for  or  against  the  accused,  are  put  in  as  part  of  the  case  for 
the  prosecution,  not  strictly  as  evidence  but  merely  as  statements 
made  by  the  accused  (R.  v.  Gardner,  1899, 1  Q.B.  150, 155 ;  42  Sol. 
Jo.  681);  matter  favourable  to  him  being  thus  got  in  without  im- 
perilling his  right  of  reply  (Stone's  J.M.,  1906, 13 ;  ante,  34). 

Notwithstanding  the  minute  directions  given  in  the  above  clause 
and  in  the  form  contained  in  Schedule  N  of  the  Act,  it  seems  that 
if  the  statement  be  headed  according  to  the  schedule,  it  is  evidence 
against  the  accused  on  its  mere  production  and  without  proof  of  the 
mode  in  which  it  was  taken,  unless,  indeed,  it  can  be  shown  that  the 
signature  of  the  justice  is  forged  (Tay.  ss.  890-892  ;  R.  r.  Sansome, 
4  Cox,  203).     Thus,  a  statement  has  been  admitted  which  was  not 
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signed  either  by  the  justice  or  the  aocused  (R.  v.  Bond,  4  Cox,  231)  ; 
and  it  seems  that  the  first  caution  alone,  and  perhaps  not  even  that, 
need  be  given ;  although  it  will  certainly  be  prudent  in  case  any 
promise  or  threat  may  have  been  previously  held  out  to  the  accused 
to  give  both  the  statutory  cautions  (R.  v,  Sansome,  sup, ;  R.  v.  Bond, 
aup.).  If  the  statement  is  not  headed  in  the  prescribed  form,  or  if 
it  contain  erasures  or  interlineations,  it  will  probably  be  necessary 
to  call  the  justice  or  clerk  to  explain  the  conditions  under  which  it 
was  taken  (Tay.  s.  892). 

As  any  statement  voluntarily  made  by  the  accused  is  at  common 
law  admissible  against  him,  the  only  advantage  conferred  by  the 
statute  is  to  simplify  the  proof  of  the  confession  and  to  render  it  of 
more  weight.  And  where  the  examination  is  from  some  informality 
inadmissible  under  the  statute^  or  where  it  has  not  been  reduced  to 
writing,  the  statement,  if  voluntarily  made  or  acknowledged  by  the 
prisoner,  may  still  be  proved  as  a  confession  at  common  law  (Tay.  s. 
894  ;  Rob.  Or.  Ev.  51-54;  R.  v.  Thomas,  13  Cox,  77-8;  R.  v.  Erdheim, 
1896,  2  Q.B.  260,the  case  of  a  bankrupt's  answers  on  public  examina- 
tion; post,  525-6).  Moreover,  the  taking  of  the  statutory  examina- 
tion will  not  exclude  proof  of  any  admission  made  by*  the  accused 
before  or  after  the  examination  (see  the  last  proviso  to  s.  18,  sup,)  ; 
or  of  anything  incidentally  said  by  him  during  it,  and  before  being 
cautioned  (R.t?.  Wilkinson,  8  C.  &  P.  662 ;  R.  v.  Christopher,  2  C.  & K. 
994  ;  R.  V.  Harris,  1  Moody,  C.C.  338  ;  R.  v.  Bond,  sup, ;  R.  v,  Stripp, 
7  Cox,  97)  ;  or  of  statements  made  by  him  before  the  justice  on  a 
former  investigation,  but  not  incorporated  in  the  examination  re- 
turned (id.).  The  accused  may  now,  of  course,  irrespective  of  the 
above,  give  evidence  on  oath  before  the  magistrate,  either  in  summary 
or  indictable  cases  (Cr.  Ev.  Act,  1898,  s.  1 ;  and  such  depositions  are 
admissible  against  him  at  the  trial  {antSj  34,  424). 

(3)  Ddpositions  to  perpetuate  Testimony. — By  the  Criminal  Law 
Amendment  (Russell  Gumey's)  Act,  1867,  30  &  31  Vict.  c.  35,  s.  6, 
whenever  it  shall  appear  to  the  satisfaction  of  any  justice  of  the 
peace  that  ani/  person  dangerously  HI,  and,  in  the  opinion  of  some 
registered  medical  practitioner,  not  likely  to  recov&i*  from,  such  Ulness, 
is  able  and  willing  to  give  material  information  relating  to  any 
indictable  offence,  or  relating  to  any  person  accused  of  any  such 
offence,  and  it  shall  not  be  practicable  for  any  justice  or  justices  of 
the  peace  to  take  an  examination  or  deposition,  in  accordance  with 
the  provisions  of  the  Indictable  Offences  Act,  1848  (ll<^12yict. 
c.  42,  s.  17  ;  ante,  440),  of  the  person  so  being  ill,  it  shall  be  law- 
ful for  the  said  justice  to  take  in  writing  the  statement  on  oath  or 
affirmation  of  such  person  so  being  ill,  and  such  justice  shall  there- 
upon subecribe  the  same,  and  shall  add  thereto,  by  way  of  caption, 
a  statement  of  his  reason  for  taking  the  same,  and  of  the  day  and 
place  when  and  where  the  same  was  taken,  and  of  the  persons  (if 
any)  present  at  the  taking  thereof  ;  and  if  the  same  shall  relate  to 
any  indictable  offence  for  which  any  accused  person  is  already  com- 
mitted or  bailed  to  appear  for  trial,  shall  transmit  the  same  with 
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the  said  addition,  to  the  proper  officer  of  the  Court  for  trial  at  which 
such  accused  person  shall  have  been  so  committed  or  bailed  ;  and  in 
all  other  cases  he  shall  transmit  the  same  to  the  clerk  of  the  peace 
of  the  county,  division,  city  or  borough  in  which  he  shall  have  taken 
the  same,  who  is  hereby  required  to  preserve  the  same,  and  £Qe  it  if 
needed ;  and  if  afterwards  upon  the  trial  of  any  offender  or  offence 
to  which  the  same  may  relate,  the  person  who  made  the  statement 
shall  be  proved  to  be  dead,  or  if  it  shall  be  proved  that  there  is  no 
reasonable  probability  that  such  person  ujiU  ever  be  able  to  travel  or 
give  evidence,  it  shall  be  lawful  to  read  such  statement  in  evidence 
either  Jbr  or  against  the  accused  without  further  proof  thereof,  if 
the  same^  purports  to  be  signed  by  the  justice  by  or  before  whom  it 
purports  to  be  taken,  and  provided  it  be  proved  to  the  satisfaction 
of  the  Court  that  reasonable  notice  of  the  intention  to  take  such 
statement  has  been  served  upon  the  person  (whether  prosecutor  or 
accused)  against  whom  it  is  proposed  to  be  read  in  evidence,  and 
that  such  person,  or  his  counsel  or  attorney,  had,  or  might  have  had, 
if  he  had  chosen  to  be  present,  a  full  opportunity  of  cross-examining 
the  deceased  person  who  made  the  same.  A  prisoner  in  actual 
custody,  serving  or  served  with,  such  notice,  may  by  order  of  the 
committing  or  visiting  justice  be  brought  up  in  custody  to  hear  the 
deposition  taken  (s.  7).  The  notice  of  intention  to  take  such  state- 
ments must  be  in  toriting  ;  a  mere  oral  notice,  even  if  the  prisoner 
has  actually  been  present  in  pursuance  of  it,  will  not  suffice  to 
admit  the  deposition  (K.  v,  Shurmer,  17  Q.B.D.  323) ;  and  it  must 
be  given  a  reasonable  time  beforehand  (R.  v.  Simpson,  62  J.P. 
825).  The  Act  does  not  apply  where  the  witness  is  not  '^  danger- 
ously ill,"  but  merely  a  confirmed  invalid  unable  to  be  moved  (49  Sol. 
Jo.  443).  And  where  the  deposition  of  a  dying  deponent  was  taken 
under  the  Indictable  Offences  Act,  1848,  s.  17,  at  a  hospital  and  not 
a  police  court,  it  was  admitted,  though  not  taken  in  compliance  with 
the  present  Act  (R.  v,  KAtz,  ante,  441). 

In  cases  of  cruelty  under  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  the  depositions  of  children  may  under  s.  13  be  taken 
where  a  justice  is  satisfied  by  the  evidence  of  a  registered  medical 
practitioner  that  their  attendance  in  court  would  involve  serious 
danger  to  life  or  health ;  and  by  s.  14  such  depositions,  as  well  as 
those  of  children  taken  under  the  Indictable  Offences  Act,  1848 
(ante,  440),  or  the  Petty  Sessions  (Ireland)  Act,  1851,  are  admissible 
for  or  against  the  accused  without  further  proof,  if  purporting  to  be 
signed  by  the  justice  before  whom  they  purport  to  have  been  taken, 
and  if  it  be  proved  that  reasonable  notice  (in  writing,  cp.  R.  v.  Shur- 
mer, «u/?.)  of  the  intention  to  take  the  deposition  was  served  on  the 
accused,  and  that  he  or  his  counsel  or  his  solicitor  had,  or  might 
have  had  if  they  had  chosen  to  be  present,  an  opportunity  of  cross- 
examination. 

In  Ireland,  by  50  Geo.  III.  c.  102,  s.  5,  if  any  person  after  giving 
information  or  examination  on  oath  against  any  person  for  any 
offence  shall,  before  the  trial,  be  murdered  or  violently   put  to 
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death,  or  so  maimed  or  forcibly  carried  away  and  secreted  as  not  to 
be  able  to  give  evidence  on  the  trial,  his  information  or  examination 
shall  be  admitted  as  evidence  thereon,  provided  that  the  information, 
(fee.,  of  a  witness  secreted  shall  not  be  evidence  unless  the  jury  find, 
on  a  collateral  issue,  that  he  vas  secreted  by  the  accused  or  some 
person  acting  as  his  agent  or  in  his  favour.  These  provisions  are  ex- 
tended to  examinations  before  the  grand  jury  by  56  Geo.  III.c.87,s.  8. 

(4)  Depositions  before  Ooroners. — By  the  Coroners  Act,  1887 
(50&  51  Vict.  c.  71),  s.  4  (2),  "  It  shall  be  the  duty  of  the  coroner  in 
a  case  of  murder  or  manslaughter  to  put  into  writing  the  statement  on 
oath  of  those  who  know  the  facts  and  circumstances  of  the  case,  or  so 
much  of  such  statement  as  is  material,  and  any  such  deposition  shall 
be  signed  by  the  witness  and  also  by  the  coroner.''  By  s.  5  (8),  "  The 
coroner  shall  deliver  the  inquisition,  deposition,  and  recognisances, 
with  a  certificate  under  his  hand  that  the  same  have  been  taken 
before  him,  to  the  proper  officer  of  the  Court  in  which  the  trial  is  to 
be,  before  or  at  the  opening  of  the  Court."  This  statute,  like  tl^ose 
which  preceded  it,  makes  no  provision  as  to  the  admissibility  of  the 
depositions;  and  there  is  much  doubt  on  the  point.  Under  the 
previous  similar  Act,  Mr.  Taylor  states  (8th  ed.,  s.  492)  that  they  were 
''rendered  admissible  as  secondary  pr(X)f  by  virtue  of  the  statute ; " 
while  in  Steph.  Dig., art.  142  n.,  it  is  remarked  that  ''as  the  statute 
says  nothing  about  the  conditions  on  which  they  may  be  received, 
their  admissibility  depends  on  the  common  law  principles  regulating 
testimony  taken  in  former  trials "  (antey  406).  In  criminal  cases 
they  have  been  rejected  when  taken  in  the  absence  of  the  accused 
(R.  r.  Rigg,  4  F.  &  F.  1085  ;  State  t\  Campbell,  1  Rich.  124  ;  and  this 
view  is  supported  by  Tay.  s.  494  n. ;  Ros.  Cr.  Ev.  67  ;  8  Russ.  Cr.  572 ; 
and  2  Phil).  &  Am.  Ev.,  1 0th  ed.,  109).  Even  where  the  accused  is  pre- 
sent, however,  it  must  be  remembered  that  there  is  no  charge  made, 
nor  any  strict  right  to  cross- examine,  nor  are  the  rules  of  evidence 
accurately  observed.  In  Sills  v.  Brown,  9  C.  <fe  P.  601,  an  action  for 
damages  for  a  collision,  the  deposition  of  a  witness  taken  before  the 
coroner  on  an  inquiry  into  the  death  of  the  plaintifi's  son  by  the 
collision,  was  admitted  on  behalf  of  the  defendant,  the  witness  being 
abroad  {ante,  410;  sed  qu. ;  and  this  case  has  been  doubted  by  Green- 
leaf,  8.  537  n, ;  Tay.  s.  464  ?i.,  and  Phill.  &  Am.  8up,), 

The  depositions  may  be  proved  by  calling  the  coroner  who  sub- 
scribed them,  or  proving  his  signature,  and  showing,  by  the  clerk  or 
other  person  present,  that  the  statutory  forms  have  been  observed  (Tay. 
s.  493).  A  deposition  which  was  not  proved  to  have  been  sworn  or 
signed  by  the  witness  has  been  rejected  (R.  v,  Roberts,  98  Sess.  Pap. 
C.C.C.  69 l,/7er Hawkins,  J.).  Depositions  have,  however,  beenadmitted 
which  were  neither  signed  by,  nor  read  over  to,  the  witness,  where  it 
was  not  customary  to  observe  these  formalities  (R.i;.Nicholls,  128 
Sees.  Pap.  C.C.C.  489 ;  cp.  R.  v.  Holloway,  antey  448).  It  has  recently 
been  held  that  coroners'  depositions  are  to  be  treated  upon  the  same 
footing  as  those  taken  before  magistrates  (R.  v.  Butcher^  64  J.P.  808, 
per  Darling,  J.). 

2  F 


450  THE  LAW  OP  EVIDENCE.  [book  II. 

(5)  Depositions  of  Witnesses  going  Abroad. — Depositions  are 
sometimes  taken  by  consent  in  prosecutions  for  misdemeanour  when 
the  witness  is  about  to  leave  the  country,  such  depositions  being 
admissible  only  where  the  witness  is  abroad  at  the  time  of  the  trid 
(Ros.  Or.  Ev.,  12th  ed.,  68). 

(6)  Depositions  taken  in  India  and  Abroad. — By  ISGeo.III.c.G:^, 
s.  40,  in  cases  of  indictments  and  informations  in  the  King's  Bench 
Division  for  offences  committed  in  India,  that  Court'  may  award  a 
mandamus  to  the  judges  of  the  Supreme  Courts  in  India  (as  to  which 
see  now  24  &  25  Vict.  c.  104,  ss.  10, 11 ;  Wilson  v.  Wilson,  9  P.D.  8), 
requiring  them  to  hold  a  Court  for  the  examination  of  witnesses  and 
the  reception  of  other  proofs  concerning  the  matters  in  question ; 
and  such  examination  shall  be  reduced  to  writing,  and  returned  to 
the  King's  Bench  Division  in  the  manner  directed  by  the  Act,  and 
shall  be  there  deemed  as  good  evidence  as  if  the  witness  had  been 
present.  By  6  &  7  Yict.  c.  98,  s.  4,  similar  provisions  are  made  with 
regard  to  slave-trade  offences  committed  in  British  colonies.  Depo- 
sitions as  to  offences  committed  abroad  by  persons  employed  in  the 
public  service  are  regulated  by  42  Geo.  II I .  c.  85 ;  and  those  relating 
to  crimiual  offences  in  merchant  ships  by  the  Merchant  Shipping 
Act,  1894,8.691.  As  to  depositions  taken  here  or  abroad  for  the 
purpose  of  extradition,  see  the  Extradition  Acts,  1870,  s.  14,  and 
1873,  s.  4,  and  the  Fugitive  Offenders  Act,  1881,s.  29,  and  Tay.a«. 
1560-2. 
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CHAPTER  XLI. 

EVIDENCE  TAKEN  AT  THE  TRIAL.     EXAMINATION,  CROSS- 

EXAMINATION,  RE-EXAMINATION.    NUMBER  OF 

WITNESSES.     CORROBORATION. 

Subject  to  the  provisions  contained  in  the  last  chapter,  witnesses 
at  the  trial  of  any  action,  assessment  of  damages,  or  criminal 
charge,  must  be  examined  vivd  voce  and  in  open  court. 

Hearing  in  Camerd. — There  is  no  jurisdiction  to  hear  cases  in 
camerd,  except  (1)  those  afifecting  lunatics  and  wards  of  Court;  or 
(2)  where  publicity  would  defeat  the  object  of  the  action  (Andrew  v, 
Raeburn,  9  Cb.  App.  522),  e.g.y  proceedings  to  restrain  disclosure  of 
confidential  communications  (Mellorr.  Thomson,  31  Ch.  D.  55),  or 
patent  actions  involving  tbe  disclosure  of  a  secret  process  (Badische 
V,  Levinstein,  24  Ch.  D.  156) ;  or  (3)  where  the  ecclesiastical  practice 
in  this  reppect  continues  (Nagle-Gillman  t?.  Christopher, 4  Cb.D.  173), 
e.g.,  in  suite  for  judicial  separation  on  certain  grounds,  for  nullity,  and 
perhaps  for  divorce  (D.  v.  D.,  1903,  P.  144  ;  contra,  C.  &,  C,  L.R.  1 
P.  &  D.  640  ;  Cohen  v,  Cohen,  13  T.L.R.  255).  (4)  It  has  been  held, 
however,  that  in  a  proper  case  the  Court  may  by  consent  hear  a  case 
in  camerdf  with  or  without  a  jury  (Malan  v.  Young,  6  T.L.R.  38,  ^r 
Denman,  J.^  after  consulting  other  judges ;  though  see  further  as  to 
this  case  Ann.  Pr.,  1906,  p.  477);  and  in  D.  r.  D.,  s^ip,,  Jeune,  P.,  held 
generally  that  Courts  have  inherent  power  to  try  cases  in  camerd 
where  justice  cannot  otherwise  l>e  done.  With  regard  to  mngieitrutes, 
though  summary  cases  must  be  tried  in  open  court,  the  examin- 
ation of  witnesses  in  cases  for  trial  at  sessions  or  assizes  may  be  taken 
in  camerd  (68  J.P.  HI ;  45  Sol.  Jo.  590). 

Exdtision  and  Separation  of  Unexamined  Witneaeea. — When  re- 
quired in  the  interests  of  justice  the  unexamined  witnesses  on  both 
sides  may  (except  during  the  reading  of  affidavit  evidence,  Penniman 
V.  Hill,  24  VV.R.  245)  be  ordered  out  of  court  by  the  judge,  either  on 
his  own  motion,  or  at  the  inst-ance  of  either  party,  who,  however, 
cannot  demand  it  as  of  right  (Selfe  v,  Isaacson,  1  F.  <Sc  F.  194  ;  Tay. 
s.  1400).  When  excluded  they  must  not  be  communicated  with  as 
to  the  proceedings  of  the  case ;  and  those  already  examined  should 
remain  in  court  till  the  others  have  testified  (Best,  s.  636  ;  Streeten 
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V.  Black,  cited  id.  ;  1877,  W.N.  297,  mem. per  M.R.).  The  exdusion 
has  been  held  to  embrace  the  parties  to  an  action,  since  these  are  now 
competent  as  witnesses  [Outram  v.  Outram,  1877,  W.N.  75,/wr  C.A.  ; 
Usher  v.  Hen  wood,  26  Sol.  Jo.  598  ;  Tay.  s.  1400  ;  oontra,  Selfe  v.  Isaac- 
son, sup.;  Charnock  v.  Dewings,  8  C.  <k  K.  378  ;  Russell  v.  Pilson,  28 
L.  Jo.  810,  where  Wills  and  Wright,  JJ.,  considered  that  the  judge 
had  no  power  to  exclude  the  parties,  the  question  being  one  not  of 
competency,  but  of  natural  justice]  ;  the  proseovior  in  a  criminal  case 
(R.  V,  Newman,  3  C.  &  K.  252, 260) ;  the  soliciiors  on  the  record,  unless 
their  presence  is  stated  by  counsel  to  be  necessary  for  the  proper 
conduct  of  the  case  (Everett  v.  Lowdham,  5  C.  &  P.  91 ;  Pomeroy  v. 
Baddeley,  Ry.  <fe  M.  430 ;  R.  i?.  Webb,  i(i.  431  n.)  ;  BkH A  experts,  who, 
however,  are  generally  permitted  to  remain,  at  least  until  the  expert 
evidence  is  reached  (Tay.  s.  1400;  Ros.  Gr.  Ev.  119).  If  a  witness 
remain  in  court  after  being  ordered  to  withdraw,  he  may  be  fined  and 
imprisoned  for  contempt ;  but  his  evidence,  although  open  to  strong 
observation,  cannot  be  rejected  (Chandler  t^.  Home,  2  M.  <!^  R.  423  ; 
Cobbett  V.  Hudson,  1  E.  &  B.  11),  except  in  Revenue  cases  (Thomas  r. 
David,  7  C.  <k  P.  350).  History, — The  practice  of  separating  wit- 
nesses dates  back  to  the  classical  example  of  Susanna  and  the  Elders. 
But  it  was  also  freely  employed  in  the  earlier  modes  of  trial  pre- 
ceding the  jury,  and  was  afterwards  continued  in  the  State  Trials 
and  other  cases  down  to  the  present  day  (Wigmore,  Ev.,  s.  1837). 

Deaf  or  Foreign  Witnesses. — Deaf  mutes,  if  lites*ate,  may  testify 
either  in  writing,  or  by  signs  (Bartholomew  v.  George,  cited  Best.  s. 
148,  per  Ld.  Gampbell,  not  following  Morrison  v,  Lennard,  3  G.  &  P. 
127,  where  writing  was  considered  essential ;  ante,  420).  Foreign 
witnesses,  or  British  ones  where  different  languages  prevail,  e.g.^  Irish 
or  Welsh,  may  testify  in  whatever  tongue  they  are  most  accustomed 
to  (108  L.T.  Jo.  531  ;  cp.  R.  v.  Burke, /?<»<,  465). 

EXAMINATION  IN  CHIEF.    Object  and  Scope  of.— After  the 

witness  has  been  sworn  or  affirmed,  it  is  the  province  of  the  party 
by  whom  he  is  called  to  examine  him  in  chief,  sometimes  called  the 
direct  examination,  the  object  of  which  is  to  elicit  from  the  witnes 
all  the  facts  he  can  prove  in  support  of  such  party's  case.  These  may 
be  facts  in  issue,  facts  relevani  to  the  issvs  (provided  they  are  not  ex- 
cluded by  public  policy  or  privilege),  and  in  certain  cases  hearsay  and 
opinions,  as  to  such  facts  (ante,  39-40).  So,  facts  showing  any  special 
means  of  knowledge,  opportunities  of  observation,  reasons  for  reooUec* 
tion  or  belief ,  or  other  circumstances  increasing  his  competency  to  speak 
of  the  particular  case,  may  be  elicited  in  chief,  as  well  as  impeached 
on  cross-examination  {post,  463). 

Personal  Knowledge. — Witnesses  must,  however,  speak  only  of  what 
they  themselves  have  seen,  heard,  or  perceived,  and  not  of  matters 
resting  merely  on  the  reports  of  others,  for  it  is  their  knowledge  which 
mustdirect  the  Gourt  and  not  their  credulity  (Gilbert,  Ev.,  Isted.,  152; 
Bushell's  case,  Yaughan,  135  ;  Steph.  art.  62  k  note  xxvii.).  Thus,  in 
strictness,  testimony  by  a  witness  as  to  the  date  or  place  of  bis  own 
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birth  is  not  receivable  [R.v.  Rishworth,2Q.B.476;  and c/?.R.t7. Trow- 
bridge, 7  B.<feC.252 ;  in  Staben  v.  Freeman,  Standard,  Aug.  17, 1906, 
Judge  Lumley  Smith  rejected  the  testimony  of  a  minor  in  proof 
of  his  own  infancy,  and  the  late  Commissioner  Kerr  several  times 
ruled  to  the  same  effect;  see  also  50  Sol.  Jo.  798.  It  is  said,  however,  that 
at  Chelmsford  Assizes,Nov.  1893, Coleridge,  L.C.  J.,  in  a  criminal  case, 
allowed  a  child,  in  the  absence  of  the  mother  through  illness,  to  prove 
its  own  age  (Hall,  Law  of  Children,  57;  see  also  Stater.  Scraggs,  123 
Iowa,  649)  ;  and  a  witness  has  been  allowed  to  identify  his  own 
certificate  of  baptism,  a7i<«,  318.]  The  same  rule  would  also  apply  to 
proof  of  the  witness's  insanity,  illegitimacy  and  the  like  {antej  369). 
As  to  competent  knowledge  in  the  case  of  experts,  see  ante,  356,  and 
of  vdtnesses  to  hand-writing  ante,  3G8.  The  rule  demanding  personal 
knowledge  from  witnesses  in  the  box,  which  dates  back  to  modes  of 
trial  long  preceding  the  jury  (ante,  203),  must  be  distinguished  from 
the  hearsay  rule  proper,  which  is  concerned  with  statements  made  out 
of  court ;  the  two  rales,'  however,  merely  express  different  aspects  of 
the  same  requirement. 

Docmnenta. — With  regard  to  documents,  a  witness  may,  as  we 
shall  see,  testify  to  their  execution  and  identity,  but  not,  in  the  first 
instance,  to  their  contents ;  and  may  prove  facts  to  interpret,  but  not 
in  general  to  contradict,  vary,  or  add  to  their  terms.  A  witness 
called  to  explain  a  series  of  documents  produced  in  court  has  also  been 
allowed,  in  order  to  save  time,  to  state  their  result,  subject  to  cross- 
examination  as  to  particulars  (Howe  v.  Brenton,  3  Man.  &  Ry.  p.  212). 
So  a  witness  has  been  allowed  to  state  *what  was  the  general  balance 
of  voluminous  accounts  which  were  not  produced  (Roberts  v.  Doxon, 
Pea.  N.P.C.  83  ;  but  production  must  be  given  if  required,  Johnson 
V.  Kershaw,  1  D.G.  <fe  S.  200) ;  or  whether  a  party's  books  showed  his 
insolvency  or  the  reverse  (Meyer  v.  Sefton,  2  Stark.  R.  274) ;  or,  in 
what  manner  bills  have  invariably  been  drawn  (Spencer  r.  Billing,  3 
Camp.  310) ;  he  will  not,  however,  be  allowed  to  give  his  impressions 
derived  from  unproduced  documents,  for  these  are  matters  of  infer- 
ence or  construction  which  belong  to  the  tribunal  (Topham  v,  Mc- 
Gregor, 1C.&  K.  320).  [SeeTay.  s.  462  ;  Stark.  Ev.,  4th  ed.,  179, 645  ; 
Steph.  art.  71  (h).] 

Leading  Questions. — Generally  a  party  may  not,  either  in  direct 
or  re-examination,  elicit  the  facts  of  his  case  by  means  of  leading 
questions — i,e,,  questions  which  suggest  the  desired  answer,  or  which 
put  disputed  matters  to  the  witness  in  a  form  permitting  of  the 
simple  reply  of  "  yes ''  or  "  no."  Thus,  a  witness  called  to  prove 
that  A.  stole  a  watch  from  B.*s  shop,  must  not  be  asked,  *'  Did  you 
see  A.  enter  B.'s  shop  and  take  a  watch  ?  "  The  proper  inquiry  is, 
what  he  saw  A.  do  at  the  time  and  place  in  question  {ante,  53, 
361,  369-70).  [Tay.  ss.  1404,  1405;  Best,  ss.  641,  642 ;  Roe.  N.P. 
167-168 ;  Ros.  Cr.  Ev.  121-122  ;  Steph.  art.  128.] 

Grounds  of  £xclitsion. — The  reasons  of  the  rule  are  that  the 
witness  is  presumed  to  be  biassed  in  favour  of  the  party  calling  him, 
who^  knowing  exactly  what  the  former  can  prove,  might  prompt  him  to 
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give  on]  J  favourable  answers.    Such  evidence  would  obviouslj  be  open 
to  suspicion,  as  being  rather  the  pre-arranged  version  of  the  party  than 
the  spontaneous  narrative  of  the  witness  (Best, s. 641; Stark. Ev.  166). 
Excepti(yn8. — As  the  rule  is  merely  intended  to  prevent  the  examina- 
tion from  being  conducted  unfairly,  the  judge  has  a  discretion  (which 
6 S^d^^.^/I  ^  ^^^  ^P®^  ^^  review.  Rice  v.  Howard,  16  Q.B.D.  681 ;  Lawder  v.  L., 
/  5  Ir.  C.L.R.  27)  to  relax  It  whenever  he  considers  it  necessary  in  the 

interests  of  justice,  and  it  is  always  relaxed  in  the  following  cases: — 

(1)  Introductory  or  undisputed  Matter, — To  shorten  the  proceed- 
ings and  bring  the  witness  as  quickly  as  possible  to  the  material 
points  of  the  case,  it  is  not  only  permissible  but  proper  to  lead  him 
as  to  matters  which  are  introductory  or  not  reaJlj  in  dispute. 

(2)  Identification. — So  for  the  purpose  of  identifying  persons  or 
things  his  attention  may  be  directly  pointed  to  them.  Thus  a  witness 
maybe  asked  if  the  prisoner  in  the  dock  is  the  person  he  has  referred  to 
(R.  V.  Watson,  2  Stark.  116, 128).  Btill,  cases  often  arise  where  such  an 
identification  would  be  worthless,  and  where  it  would  be  in  the  highest 
degree  unfair  so  to  prompt  the  witness  (Best,  s.  643  ;  Whart.  s.  502). 

(3)  Assisting  Memon/. — A  question  which  merely  directs  the  atten- 
tion of  the  witness  to  a  particular  topic,  without  suggesting  the 
answer  required,  is  not  objectionable.  Thus,  to  prove  a  slander 
imputing  that  **  A.  was  a  bankrupt  whose  name  was  in  the  Bank- 
ruptcy List,  and  would  appear  in  the  next  Gkzette,"  a  witness  who 
had  only  proved  the  first  two  expressions  was  allowed  to  be  asked, 
'*  Was  anything  said  about  the  Gazette  ?  ''  (Nicholls  v.  Dowding,  1 
Stark.  81.)  So,  where  a  witnei^s  stated  that  he  could  not  remember 
the  names  of  the  members  of  a  firm  so  as  to  repeat  them  without 
suggestion,  but  thought  that  he  might  recognise  them  if  read  to  him, 
this  was  allowed  to  be  done  (Acerro  v.  Petroni,  1  Stark.  100). 

(4)  Contradiction, — Where  one  witness  is  called  to  contradict 
another  as  to  expressions  used  by  the  latter,  the  former  may  be 
asked  not  merely  what  was  said,  but  whether  the  particular  expres- 
sions were  used,  since  otherwise  a  contradiction  might  never  be 
arived  at  (£dmonds  v,  Walter,  3  Stark.  7 ;  Courteen  v.  Touse,  1  Camp. 
43).  Where,  however,  the  conversation  is  not  proved  merely  for  the 
purpose  of  contradiction,  the  latter  question  is  improper  (Hallet  v. 
Cou8en8,2M.&R.  238). 

(5)  Adverse  Witness. — If  a  witness  by  his  conduct  shows  that  he 
is  hostile  to  the  party  calling  him,  the  latter  may,  in  the  discretion 

SXi^%^,S//.  of  the  judge  (which  is  not  open  to  appeal.  Rice  v.  Howard,  16  Q.B.D. 

681),  lead,  or  rather  cross-examine  him  (Coles  v.  Coles,  L.R.  1  P.  &  D. 

SS^tAPiA  ^^)»  ^^^  *^®  matter  is  wholly  for  the  Court,  and  a  party,  though 
J  *!'  t'  "^led  by  his  opponent,  cannot  as  of  right  be  treated  as  hostile  (Price 
V.  Manning,  42  Ch.  D.  372,  C.A.,  overruling  Clarke  v.  Saffery,  Ry.  k 
M.  126  ;  and  as  to  discrediting  a  party's  own  witness,  see  post^  457-8^ 
464).  As  to  the  right  to  put  leading  questions  in  cross-examination, 
see  post  J  461. 

Befteshing  Memory. — A  witness  may  refresh  his  memory  by 
reference  to  any  writing  made  or  verified  by  himself  concerning, 
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and  contemporaneously  with,  the  facts  to  which  he  testifies. — An 
expert  may  also,  irrespective  of  this  rule,  refer  to  professional  works 
to  refresh  his  memory,  or  correct  or  confirm  his  opinion,  although 
they  were  not  written  by  himself  or  made  contemporaneously  (arUe, 
8ti2).  [Tay.ss.  1405-1413;  Ros.N.P.  178-179;  Ros.  Or.  Ev.,  12th  ed., 
126-127;  Steph.  art.  136  ;  Whart.  ss.  516-526.] 

Principle. — ^The  reason  of  the  rule  has  been  said  to  be,  that  a 
witness  should  not  sufier  from  a  mistake,  and  may  explain  an  incon- 
sistency (Halliday  v,  Holgate,  17  L.T.  IS, per  Montague  Smith,  J.). 

(1)  By  whom  Document  may  be  written, — The  writing  may  have 
been  made  either  by  the  witness  himself,  or  by  others,  providing  in 
the  latter  case  that  it  was  read  by  him  when  the  facts  were  fresh  in 
his  memory,  and  he  knew  the  statement  to  be  correct  (Tay.  s.  1410 ; 
Steph.  art.  186). 

Thus,  a  solicitor  may  refer  to  his  diary  (R.  v.  Dexter,  19  Cox, 
360) ;  or  an  ordinary  witness  to  a  newspaper  report  read  by  him  when 
the  facts  were  fresh  in  his  mind  (Dyer t?. Best,  4  H.  <&  G.189).  And  a 
workman's  time-book  may  be  used  to  refresh  the  memory  of  the 
cashier,  who  read  it  every  fortnight,  when  paying  the  wages  in  accord- 
ance therewith  (R.i;.Langton,2Q.£.D.296);  or  a  log-book  kept  by  the 
mate,  and  inspected  by  the  captain  a  week  afterwards,  to  lefresh  the 
memory  of  either  (Anderson t;.Whalley, 3  C.&K.  54;  Burrought^.Mar- 
tin,2  Camp.  112).  So,  depositions  taken  before  a  magistrate  or  coroner 
may  be  referred  to  at  the  trial  either  by  the  witness  who  signed  (R. 
17.  Williams,  6 Cox,  343;  Wood  t?.Cooper,lC.&K.  645),  or  the  clerk  who 
wrote  them  (R.  v.  Mann,  49  J.P.  743 ;  ante,  445).  And  a  shorthand 
writer  has  been  allowed  to  prove  a  speech  from  a  partial  note  thereof 
taken  by  him  (R.r.O'Connell,  Arm.<feTr.l65-167). 

On  the  other  hand,  a  witness  will  not  be  allowed  to  refer  to  pro- 
ceedings in  a  former  trial  to  refresh  his  memoiy  as  to  what  he  stated 
thereat  (Halliday  t?.  Holgate,  »up.);  nor,  under  the  old  law,  having 
denied  on  cross-examination  the  imputation  of  imprisonment,  could  a 
copy  of  the  conviction  be  produced  to  refresh  his  memory  (Meagoe  v. 
Simmons,  3  C.&P.  75 ;  but  see  post,  464);  and  some  old  cases  in  which 
the  witnesses  were  allowed  to  refer  to  the  brief  notes  of  counsel  taken 
at  the  former  trial,  seem  not  to  be  law  (Tay.  s.  1410). 

(2)  CantempcraneoiLaneee. — The  document  must  have  been  written 
either  at  the  time  of  the  transaction,  or  so  shortly  afterwards  that 
the  facts  were  probably  fresh  in  his  memory  (Burroughs. Martin,  2 
Camp.112;  Whitfieldt;.Aland,2C.ifcK.1015;  Talbot  v.Cusack,  17  Ir. 
C.L.R.  218).  A  delay  of  a  fortnight  will  not  be  fatal  (R.v.Langton, 
2  Q.B.D.296);  but  an  interval  of  several  weeks  (R.t7.Kinloch,25How. 
St.Tr.934-937),  or  six  months  (Jones v.Stroud,  2C.&P.  196 ;  Whitfield 
V.  Aland,  sup, ;  Steinkellerr. Newton,  9  C.<kP.  315),  has  been  held  to 
exclude  [cp,  amte,  265]. 

(3)  Independent  Recollection. — It  is  not  essential  that  the  witness 
should  have  any  independent  recollection  of  the  facts.  Thus,  an  at- 
testing witness,  from  seeing  his  own  signature  to  a  deed,  may  say  he 
is  sure  that  the  party  has  executed  it  (Maugham v.Hubbard,  8  B.&C. 


456  THE  LAW  OF  EVIDENCE.  [book  ii. 

14) ;  so,  a  barrister  may  refer  to  notes  on  his  brief,  though  he  has  no 
recollection  of  the  case  (R.t'.Guinea,  Ir.  Oir.R.  167);  or  an  agent  who 
had  made  a  memorandum  of  the  terms  of  a  lease,  but  forgotten  the 
transaction,  may  swear  from  seeing  the  memorandum  he  has  no  doubt 
the  lease  was  granted  (R.t;.St.Martin's,2A.&E.210 ;  Tay.s.l412).  So, 
as  we  shall  see,  a  journalist  may  refer  to  the  copy  of  an  article  written 
by  him,  though  he  hsus  forgotten  the  facts  narrated  (Tophamr. 
McGregor,  lO.ikK.  120). 

(4)  Originals  and  Copies. — As  to  the  admissibility  of  copies  of 
the  original  writing,  the  result  of  the  cases  seems  to  be  as  follows: — 
(a)  Where  the  copy  was  made  or  verified  by  the  witness  while  the  facts 
were  fresh  in  his  recollection,  it  will  be  admissible,  on  the  footing  of 
a  duplicate  or  a  quasi-original,  without  accounting  for  the  absence  of 
the  strict  original.  Thus,  a  sale  was  allowed  to  be  proved  by  a  clerk 
who  refreshed  his  memory  from  a  ledger,  copied  under  his  super- 
vision from  a  waste-book  kept  by  himself  (Burton  t?.Plummer,  2  A.  ds 
E.341);  and  a  surveyor  has  been  allowed  to  refer  to  a  printed  copy 
of  a  written  report  made  by  him  to  his  employers,  which  latter  was 
substantially  but  not  literally  transcribed  from  rough  notes  taken  by 
him  at  the  time  (Home  v.  Mackenzie,  60.  &  F.  628 ;  canira,  Murray  v. 
Mahon,  18  Ir.T.L.R.8).  (b)  Where  the  original  is  in  existence,  and 
the  witYiess  has  no  recollection  of  the  facts  othei*wise  than  from  it,  a 
copy  is  inadmissible,  and  the  original  must  be  produced  (Doer. 
Perkins,3  T.R.  749  ;  Tanner  i?.  Taylor,  t'^.p.  754;  R.  v,  St.  Martin's,  2 
A.&E.  210;  R.  t;. Harvey,  11  Cox.  546,  where  to  identify  the  number 
of  a  bank-note  paid  in  by  a  customer,  a  bank  clerk  who  had  entered 
the  number  in  one  of  the  books  of  the  bank  at  the  time,  was  not 
allowed  to  refer  to  a  memo,  copied  from  thebook ;  itif.,  457).  (c)  Where 
the  original  has  been  lost  or  destroyed,  a  copy  proved  to  be  correct  either 
by  the  witness  or  some  third  person,  maybe  used.  Thus,  a  journalist 
has  been  allowed  to  refresh  his  memory  by  a  copy  of  the  paper  four- 
teen years  old,  although  he  had  no  recollection  of  the  facts,  proof  being 
given  by  the  editor  that  the  MS.  was  lo8t,«nd  that  the  paper  was  a  cop]^ 
of  it,  and  by  the  \vitness,  that  he  had  no  doubt  the  facts  stated  therein 
were  true  (Tophami7.McGregor,l  C.<S&K.  320;  Burton  t\Plummer,  sup.^ 
per  Patteson,  J. ;  Talbot  v,  Ousack,  17  Ir.  G.L.R.  213).  In  Jones  r. 
Stroud,  2  C.  &P.  196,  discussed  in  Talbot  t?.  Cusack,  sup»y  however, 
the  Court  rejected  a  copy  made  six  months  after  an  original  which 
was  produced,  but  was  illegible,  {d)  Where  the  copy  is  either  not 
proved  to  be  correct  (Alcock  v,  Roy.  Ex.  Assur.,  13  Q.B.  292  ;  Talbot 
V.  Cusack,  sup,) ;  or  consists  of  an  imperfect  extract  made  by  the  wit- 
ness (Doe  V.  Perkins,  3  T.R.  749,  explained  by  Patteson,  J.,  in  R.  r. 
St.  Martin's,  sup.),  or  has  been  revised  and  transcribed  with  the 
help  of  the  solicitor  to  thej  case  (Anon,  cited  by  Lord  Kenyon  in  Doe 
V.  Perkins,  svp.),  it  cannot  be  used  to  refresh  memory,  whether  the 
original  is  in  existence  or  not. 

(5)  Inadmissible  Documents  may  be  used, — ^The  document  need  not 
be  admissible  in  evidence  per  se.  Thus,  an  invalid  lease  (Bolton  r. 
Tomlin,  5  A.  <&  E.  836),  or  an  irregular  deposition  (R.  v,  Mann,  49  J.P. 
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748),  or  an  unstamped  document  (Birchall  v.  Bullough,  1896, 1  Q.B. 
325 ;  post,  493),  may  be  lef erred  to ;  and  user  for  this  purpose  does 
not  make  it  evidence  in  the  case  ( Alcock  v.  Roy.  Ex.  Assur.,  sup. ; 
Payne  v,  Ibbotson,  27  L.J.  Ex.  341).  If  the  witness  has  become  blind, 
the  paper  may  be  read  over  to  him  (Gatt  v,  Howard,  3  Stark.  R.  3  ; 
Vaughan  v,  Martin,  1  Esp.  440). 

(6)  Production.  Cross-examination. — Where  the  witness  has  no 
independent  recollection  of  the  facts,  the  document  used  to  refresh 
his  memory  miist  be  produced  (Howard  v.  Canfield,  5  Dowl.  417  ; 
.  Beech  v.  Jones,  5  O.B.  696  ;  sup.  456);  and  even  where  he  has  such  re- 
collection this  couree^^t^le^  be  adopted,  in  order  that  the  opponent  may 
have  the  benefit  of  cross-examination  and  of  the  witness  refreshing  his 
memory  by  every  part  {id. ;  Tay.  s.  1 4 1 3).  If  produced,  the  opponent 
has  a  right  to  inspect  those  parts  only  which  refer  to  the  subject- 
matter  of  the  case  (Burgess  t?.  Bennett,  20  W.R.  720),  and  also,  of 
course,  to  cross-examine  thereon.  But  cross-examination  on  the 
portions  referred  to  by  the  witness  does  not  make  the  document 
evidence  against  the  cross-examiner  (Gregory  v.  Tavernor,  6  C.  <&  P. 
280, 281 ;  Payne  v.  Ibbotson,  27  L.  J.Ex.  341),  though  it  is  otherwise 
with  cross-examination  upon  independent  parts  (Gregory  v.  Tavernor, 
sup, ;  Stephens  v.  Foster,  6  C.  <b  P.  289).  And  if  the  document  fails 
to  refresh  the  witness's  memory,  or  if  it  is  used  not  to  refresh  memory 
but  merely  to  prove  the  handwriting,  the  opposite  party  is  not  entitled 
to  see  it  further  than  to  enable  him  to  re-examine  about  the  writing 
or  recognise  thedocument  if  afterwards  put  in  (Peck  V.  Peck,  21  L.T.N.S. 
670;  R.  f?.  Buncombe,  8  C.  &  P.  369 ;  Tay.  s.  1413;  pos/,  462) ;  and  if 
he  does  more,  or  comment  on  the  contents,  he  may  be  required  to  put 
it  in  as  his  own  evidence  (Palmer  2?.  Maclear,  1  S.  i&T.  149). 

Diflcrediiing  Party's  own  Witness. — Since  the  fact  of  calling  a 
witness  is  supposed  to  represent  him  to  the  Court  as  worthy  of  credit, 
it  has  been  provided  that — "a  party  producing  a  witness  shall  not  be  . 
allowed  to  impeach  his  credit  by  general  evidence  of  bad  character^        (^^gJL^ 
{post,  464) ;  but  he  may,  in  case  the  witness  shall  in  the  opinion  oj  ^^^   \^!jCjl. 
^  iw<^«  prove  'adverse,'  contradict  him  by  other  evidence,  or  hy  ^J^^^^*T^T^ 
leave  of  the  judge  prove  that  he  has  made  at  other  times  a  statement  --^-^•6^^ 
inconsistent  with  his  present  testimony;  but  before  such  last-mentioned  ^j  <m<^  '^^^nr 
proof  can  be  given,  the  circumstances  of  the  supposed  statement,  suffi-     h  '%2^ 
cient  to  designate  the  particular  occasion,  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or  not  he  has  made  such 

If  4^- statement"  (28&_a9Vict.  c.l8,s.3;  j90««,464).     [Tay.ss.  1426-1427; 

'  _•  Ros.N.P.176-177;  Ros. Or. Ev. 97-98;  Steph.art.131;  Whart.s. 54 9.] 
When  the  Witness  is  adverse. — A  witness  is  considered  adverse  when, 
in  the  opinion  of  the  judge  (which  is  final,  ante,  454),  he  bears  a  hostile 
animus  to  the  party  calling  him,  and  not  merely  when  his  testimony 
oontradfcts  his  proof  [Greenough  v.  Eccles,  5C.B.N.S.  786;  Reed  t. 
King,  30L.T.  290 ;  Tay.  s.  1426  ;  Steph.  art.  131 ;  contra,  Faulker  v. 
Brine,  1  F.  &  F.  255 ;  Dear  v.  Knight,  id.  433  ;  Pound  v.  Wilson,  4  F.  & 
F.  301 ;  Anstell  v.  Alexander,  16  L.T.  830 ;  R.  v.  Little,  15  Cox,  319, 
adopting  the  latter  view.     In   Coles  i?.  Coles,  L.R.  1  P.  &  D.  p.  71, 
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Wilde,  J.O.,  remarked :  "  A  hostile  witness  is  one  who,  from  the 
manner  in  which  he  gives  his  evidence,  shows  that  he  is  not  desirous 
of  telling  the  truth  to  the  Court " ;  but  this  might  apply  to  many 
favourable  witnesses].  It  is  now  settled  that  a  party  when  called  by 
his  opponent  cannot  as  of  right  be  treated  as  hostile,  the  matter  being 
solely  in  the  discretion  of  the  Court  (Price  v.  Manning,  42  Ch.  D.  372, 
C.A.);  since  which  decision  it  would  seem  that  the  older  cases,  Bow- 
man i;.  Bowman,  2M.  cS^  R.  501;  Jackson  t^.Thomason,  1 B.  <b  S.745,  and 
Coles  v.  Coles,  aup.^  holding  that  a  necessary  witness — 1.«.,  one  whom 
a  party  is  compelled  to  call,  and  who  may  therefore  be  considered 
rather  the  witness  of  the  Court  than  of  the  party,  as  an  attesting 
witness  to  a  will — can  be  discredited  by  his  own  side,  are  no  longer 
law.  In  Bankruptcy,  however,  a  party  calling  the  debtor  may  always 
elicit  from  him  a  previous  contradictory  statement  {Be  Cunningham, 
80  L.T.  503). 

When  the  Witness  is  not  adverse. — Although  by  the  above  statutes 
both  the  opinion  of  the  judge  that  the  witness  is  adverse,  and  the 
former's  previous  leave,  are  conditions  precedent  to  the  proof  of  con- 
tradictory sUUemenis  by  the  witness;  yet  in  spite  of  these  statutes,  a 
artvmay,  agof  rjght,  without  obtaining  such  opinion  or  leave,  con- 
ict'his  own^wjM^^  whether'  adverse  in  the  above  sense  or  not, 
by  other  evidejice  relevant  to  the  issue,  and  thus  indirectly  discredit 
him — e.g.,  where  an  attesting  witness  denies  his  own  signature.  Mr. 
Justice  Stephen  remarks  that  ''the  words — 'he  may  in  case  the  witness 
shah,  in  the  opinion  of  the  judge,  prove  adverse,  contradict  him  by 
other  evidence,' — suggest  that  he  cannot  do  so  unless  the  judge  is  of 
that  opinion.  This  is  not,  and  never  was,  the  law"  (Big.,  note  xlvii.; 
and  see  GreenougE  vTEccW,sw/)T;  Itos.  In.I'.  178, 174). 

CROSS-EXAMINATION.  LiabiUty  to.— When  a  witness  has 
been  intentionally  called  and  sworn  by  either  party,  the  opposite 
'  party  has  a  right,  if  the  examination  in  chief  is  waived  (R.t%  Brooke, 
2  Stark.  R.  472 ;  Phillips  v.  Eamer,  1  Esp.  p.  S57)  ;  or  if  the  counsel 
changes  his  mind  and  asks  no  questions  (88  L.T.  Jo.  340,  per 
Stephen,  J.) ;  or  if  the  examination  is  cloeed,  to  cross-examine  him.  So 
a  deponent,  whether  party  or  stranger,  who  has  filed  an  affidavit  for 
the  purpose  of  being  used  at  the  trial,  is  liable  to  cross-examination 
thereon,  though  the  affidavit  has  been  withdrawn  {ReQuBTtzCo.^exp. 
Young,  21  Ch.  D.  642  ;  0. 38,  r.  28  ;  aliter  in  bankruptcy  where  an 
affidavit,  though  filed,  can  only  be  cross-examin^  on  if  read,  Exp. 
Child,  r0  Ottaway,  20  Ch.  D.  126  ;  and  on  motions  the  matter  is  dis- 
cretionary with  the  judge,  ante,  438]. 

In  criminal  cases,  although  the  prosecution  is  not  in  strictneys 
bound  to  call  every  witness  named  on  the  back  of  the  indictment  it 
is  usual  to  do  so  in  order  to  afford  the  prisoner's  counsel  an  oppor- 
tunity to  cross-examine  them ;  and  if  the  prosecution  will  not  call 
them,  the  judge  in  his  discretion  may  (R.  r.  Simmonds,  1  C.  <fe  P.  ^4  ; 
R.  V.  Bull,  9  C.  &  P.  22).  So,  on  charges  of  homicide,  and  perhaps  in 
ther  serious  cases,  witnesses,  even  though  not  so  named,  but  who 
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were  present  at  the  transaction,  are  sometimes  called  by  the  judge 
for  the  furtherance  of  justice  {id. ;  R.  v.  Holden,  8  0.  &  P.  606  ;  R.r. 
Stroner,  1  0.  &  K.  650  ;  R.  v.  Chapman,  8  C.  &  P.  558  ;  R.  v.  Orchard, 
id,  p.  559  n ;  post,  468-9).  If  this  has  been  done  at  the  instance  of  the 
prisoner,  and  no  question  is  put  to  them  by  the  prosecution,  they 
become  so  far  the  prisoner's  witnesses',  that,  though  he  may  cross- 
examine,  he  cannot  contradict  them  (R.  v.  Bodle,  6  C.  «&  P.  186)  ;  and 
the  prosecution  can  only  re-examine  as  to  matters  arising  out  of  the 
cross-examination  (R.  v,  Beezley,  4  0.  &  P.  220)  and  perhaps,  if  there 
has  been  a  refusal  to  call  the  witness,  not  even  as  to  these  (R.  v, 
Harris,  7  C.&  P.  581).  Accused, — As  to  cross-examination  of  the 
accused,  and  their  wives  or  husbands,  &c.,  see  onto,  424-6. 

Co-defendants, — A  defendant  may  cross-examine  a  co-defendant 
or  any  other  witness  who  has  given  evidence  against  him,  and  reply 
on  such  evidence,  though  there  is  no  issue  joined  between  them  (Lord 
V,  Colvin,  8  Drew.  222  ;  Allen  v.  Allen,  1894,  P.  248,  C.A.).  And  the 
same  right  exists  between  respondent  and  co-respondent  in  divorce 
cases  (Allen  v.  Allen,  sup.)  provided  either  is  hostile  to  the  other,  ^ 

for  if  friendly,  e.g.,  where  both  deny  the  adultery,  each  can  only  be         ^      '  '^•%; 
examined  as  the  other's  witness  and  not  cross-examined  (Dunhill  ^^Jk\ 

V,  Dunhill,  29  L.  Jo.  368).     So  where  several  prisoners  are  tried  on 
the  same  indictment  and  separately  defended,  any  witness,  whether 
a  co-defendant  or  not,  called  by  one  may  be  cross-examined  by  the 
others  against  whom  they  have  given  incriminatory  evidence  ;  and        '^  ^ 
the  parties  against  whom  such  evidence  is  given  have  a  right  to  reply      ,g. 
thereon  (R.  v,  Hadwen,  ante,  426).  t%^     ^.^ 

Exemptions, — (1)  A  witness  called  merely  to  produce  a  document  i^  ^  ■ 

under  a  subpoena  duces  tecum,  need  not  be  sworn  if  the  document  •  v 

either  requires  no  proof,  or  is  to  be  proved  by  other  means ;  and  if 
not  sworn  (Summers  v,  Moseley,  2  Cr.  <fc  M.  477  ;  Perry  v.  Gibson,  1 
A.  &  B.  48)  or  unnecessarily  sworn  (Rush  t?.  Smith,  1  Cr.  M.<fe  R.  94) 
he  cannot  be  cross-examined.  (2)  A  wU^iess  sworn  hy  mistake  either 
of  the  counsel  or  officer  of  the  Court,  and  whose  examination  has 
not  substantially  begun,  is  not  liable  to  cross-examination  (Wood  v, 
Mackinson,  2  Moo.  <fc  Rob.  273 ;  Clifford  v.  Hunter,  3  C.  &  P.  1 6  ;  Reed 
t7.  James,  1  Stark.  132).  But  the  mistake  must  arise  from  his  in- 
ability to  speak  to  the  transaction,  and  not  from  the  imprudence  of 
having  called  him  (Wood  v,  Mackinson,  sup,) ;  so,  where  the  witness 
can  speak  to  the  transaction,  but  the  counsel  changes  his  mind,  and 
after  the  witness  is  sworn,  asks  no  questions,  the  right  to  cross- 
examine  remains  (88L.T.  Jo.  340,jE>er  Stephen,  J.).  (3)  A  witness 
whose  examination  has  been  stopped  hy  the  judge  before  any 
material  question  has  been  put,  is  not  liable  to  cross-examination 
(Oreevy  v.  Carr,  7  0.  &  P.  64).  (4)  A  witness  called  by  the  judge  can 
only  be  cross-examined  by  leave  (post,  469).  (5)  A  witness  who  has 
given  no  evidence  in  chief,  may  not  be  cross-examined  as  to  credit 
(Bracegirdle  v.  Bailey,  1  F.  <fe  F.  536).  (6)  The  Court  may  disallow 
cross-examination  used  simply  to  oppress  and  not  for  the  purposes  of 
justice  {Re  Mundell,  Fenton  v.  Cumberlege,  48  L.T.  776,   where  an 
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affidavit  witness  was  not  allowed  to  be  subpoenaed  for  cross-examina- 
tion, the  object  of  the  cross-examination  being  to  injure  her  for  having 
employed  a  particular  solicitor).  (7)  Witnesses  to  character,  though 
liable  to  be,  are  in  fact  rarely,  cross-examined  (anUj  169). 

Party  8  Witness  re-called  by  Opponent, — ^Whether  the  right  to 
cross-examine  survives  if  the  cross-examiner  afterwards  calls  his 
opponent's  witness  to  prove  his  own  case,  seems  doubtful ;  but  the 
better  opinion  is  that  it  does  not ;  and  that  the  witness  cannot  be 
asked  leading  questions  on  his  second  examination,  while  he  may 
afterwards  be  cross-examined  by  the  party  who  originally  called  him 
(Malone «?.  Spillessy,  Ir.  Cir.  Rep.  504  ;  Lord  v.  Colvin,  3  Drew.  222 ; 
Re  Woodfine,  26  W.R.  678  ;  cwitra,  Dickinson  v.  Shee,  4  Esp.  67,  is 
doubted  in  Tay.  s.  1433). 

Death f  dx,^  before  Croaa-examiiuition. — When  the  witness  dies, 
or  falls  ill  before  cross-examination,  his  evidence  will  be  admissible 
though  its  weight  may  be  slight  (R.  v,  Doolin,  Jebb  C.C.  123 ;  People 
V.  Cole,  43  N.Y.  508).  So,  the  affidavit  of  a  witness  who  could  not 
be  produced  for  cross-examination  by  reason  of  death  (Abadomv. 
Abadom,  24  Beav.  243;  Morley  v, Morley,  5  De G.M.  & G. 610;  Danes 
V.  Otty,  1 3  W.R.  484  ;  Elias  v.  Griffith,  46  L.  J.  Ch.  806  ;  TansweU  v, 
Scurrah,llL.T.761),  insanity  (Ridley  t?.  Ridley,  34  Beav.  329),  or 
paralysis  (Braithwaite  v,  Kearns,  34  Beav.  202),  has  been  received. 
But  absence  from  the  country  (Bingley  v.  Marshall,  6  L.T.  682 ;  Dunne 
I?.  English,  18  Eq.  524),  or  temporary  illness  (Nason  ».  Clamp,  12  W.R. 
973),  has  been  held  insufficient,  the  proper  course  being  to  adjourn 
the  trial  or  issue  a  commission  ;  though  Farwell,  J.,  rejected  in  Mo 
the  evidence  of  a  plaintiff  who  fainted  and  was  unable  to  be  cross- 
examined  (45  Sol. Jo.  569  ;  sedqu,).  So,  the  Court  has  refused  to  act 
on  the  affidavit  of  a  witness  who  had  absconded  before  cross-examin- 
ation (Shea  V.Green,  2  T.L.R.  533;  and  see  The  Parisian,  13P.D.16); 
though  it  is  not  wholly  inadmissible.     [Cp.  ante,  408.] 

Oldect  and  Scope  of. — The  objectof  cross-examination  is  two-fold 
— to  weaken,  qualify,  or  destroy  the  case  of  the  opponent ;  and  to 
establish  the  party's  own  caLt^e  by  means  of  his  opponent's  witnesses. 
It  is  not  confined  to  matters  proved  in  chief ;  the  slightest  direct 
examination,  even  for  formal  proof,  opens  up  the  whole  of  the 
cross- examiner's  case  (Berwick  v.  Murray,  19  L.J.  Ch.  281,  286; 
Morgan  v.  Brydges,  2  Stark.  R.  314  ;  R.  v.  Murphy,  1  Ann.  M.  40. 
206;  Tay.s.l432.  In  Re  Woodfine,  26  W.R.  678,  where  the  i«ueson 
a  claim  and  counter-claim  were  distinct  and  separately  tried,  Fry,  J., 
without  laying  down  any  general  rule,  directed  for  convenience  that 
cross-examination  on  the  claim  should  not  include  the  subject-matter 
of  the  counter-claim ;  but  this  case  has  been  doubted,  Tay.  aup.,  n,). 

With  the  above  view  the  witness  may  be  asked  not  only  as  to  facts 
in  issue,  or  directly  relevant  thereto,  but  all  questions  which,  though 
otherwise  irrelevant,  tend  to  impeach  his  credit  in  the  manner  pro- 
vided, post,  463-6. 

Chiisaion  to  cross-examine  ;  Effect. — As  a  rule  a  party  should  pat 
to  each  of  his  opponent's  witnesses  in  turn  so  much  of  his  own  case 
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as  concerns  that  particular  witness,  or  in  which  he  had  a  share,  e.g,^ 
if  the  witness  has  deposed  to  a  conversation,  the  opposing  counsel 
should  indicate  how  much  he  accepts  of  such  version,  or  suggest  to 
the  witness  a  different  one.  If  he  asks  no  question  ho  will  generally 
be  taken  to  accept  the  witness's  account  (Odgers,  Pleading,  6th  ed., 
304).  Moreover,  where  it  is  intended  to  suggest  that  the  witness  is 
not  speaking  the  truth  upon  a  particular  point,  his  attention  must 
first  be  directed  to  the  fact  by  cross-examination,  so  that  he  may 
have  an  opportunity  of  explanation  (Browne  v,  Dunn,  6  R.  67,  H.L.) ; 
and  this  probably  applies  to  all  cases  in  which  it  is  proposed  to 
impeach  the  witness's  credit  (Tay.  s.  1451 ;  posty  463-4).  Such 
questions  are,  indeed,  rendered  by  statute  a  condition  precedent  to 
proof  of  a  previous  contradictory  statement  by  the  witness  (/k>«^,463). 
Failure  to  cross-examine,  however,  will  not  always  amount  to  an 
acceptance  of  the  witness's  testimony,  e.g.,  if  the  witness  has  had 
notice  to  the  contrary  beforehand,  or  the  story  is  itself  of  an  in- 
credible character  (Browne  V.  Dunn,sti/7.),or  the  abstention  arises  from 
motives  of  delicacy,  as  with  young  children  called  as  witnesses  for  their 
parents  in  divorce  cases.  And  where  several  witnesses  are  called  to 
the  same  point  it  is  not  always  necessary  to  cross-examine  them  all. 

What  Cro88-examifuUion  lets  in, — On  the  other  hand,  an  incautious 
cross-examination  may  let  in  matter  which  would  be  inadmissible  in 
chief,  e,g.y  the  independent  portions  of  a  document  used  to  refresh 
the  witness's  memory  {ante^  457  ;  inf.  462).  So  questions  as  to  the 
contents  of  a  document  put  to  a  witness  merely  to  prove  hand- 
writing, will  let  in  the  whole  as  against  the  cross-examiner  {id.)  ;  and 
if  a  plaintiffs  witness  be  asked  in  cross-examination,  "  didn't  you 
meet  A.,  and  didn't  he  tell  you  so-and-so?"  the  plaintiff  in  re- 
examination may  ask  what  A.  really  did  say,  although  he  could  not 
do  so  in  chief  because  the  defendant  was  not  present  (Odgers,  sup,). 
If  it  is  imputed  in  cross-examination  that  the  witness  has  recently 
fabricated  his  story,  this  will,  in  rebuttal,  let  in  proof  that  he  told 
the  same  story  at  an  earlier  date  {poat^  472).  Where,  however,  in 
an  action  of  libel,  the  plaintiff  had  not  pleaded  loss  of  particular 
customers  by  way  of  special  damage,  and  such  evidence  was  conse- 
quently rejected  in  chief,  it  was  held  by  Manisty,  J.,  that  cross- 
examining  one  of  such  customers  (called  upon  a  different  point)  as 
to  his  reason  for  ceasing  to  employ  the  plaintiff,  did  not  let  in  general 
evidence  of  such  loss  (Bluck  v.  Levering,  ex  reL  reported  on  other 
points,  1  T.L.R.  497). 

Leading  Questions, — Though  perhaps  leading  questions  may  in 
strictness  be  put  in  cross-examination,  whether  the  witness  be  favour- 
able to  the  cross-examiner  or  not  (Parkin  v.  Moon,  7  C.  <b  P.  409)  ; 
yet  where  a  vehement  desire  is  betrayed  to  serve  the  interrogator,  it 
is  certainly  improper,  and  greatly  lessens  the  value  of  the  evidence, 
to  put  the  very  words  into  the  mouth  of  the  witness  which  he  is 
expected  toecho  back  (R. v. Hardy,  24 How.  St.  Tr.  at  755 ;  Tay.  s.  1431). 

Oross-ezamiiiation  as  to  Documents.  Execution  and  Contents. — 
A  witness,  whether  a  party  or  not^  cannot  be  asked,  or  compelled  on 
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cross-examination,  to  admit  the  execiUion  of  documents  required  by 
law  to  be  attested  ( Wbjman  v.  Garth,  8  Ex.  803  ;  post^  480).  Nor 
can  a  witness,  not  a  party,  be  asked  as  to  the  contents  of  unproduoed 
documents  (other  than  previous  inconsistent  writings  made  by  him- 
self, post,  463),  without  a  foundation  for  secondary  evidence  first 
being  laid  (Darby  v.  Ouseley,  1  H.  «b  N.  1,  5 ;  Henman  r.  Lester,  12 
C.B.N.S.  776  ;  Macdonnell  v.  Evans,  11  C.B.  930  ;  Roe.  N.P.  180). 
With  regard  to  a  party,  although  his  admissions  out  of  court  are 
primary  evidence  against  him  of  the  contents  of  documents  and  he 
may  be  asked  on  cross-examination  not  only  as  to  previous  incon- 
sistent writings  made  by  himself,  but  also  as  to  any  other  documents, 
yet  he  cannot  be  compelled  to  make  such  admissions  in  the  box 
(Henman  v.  Lester,  and  Darby  t;.  Ouseley, 9117?.;  Tay.,  8th  ed.,8.  1462; 
Ros.  N.P.  181.)  The  existence  of  a  transaction,  however,  being 
separable  from  the  contents  of  the  record,  may  be  inquired  into 
(Henman  v.  lister,  sup,). 

Documents  produced^  or  referred  to,  by  Witness, — When  a  party 
calls  for  a  document  which  he  has  given  his  opponent  notice 
to  produce,  and  the  latter  does  not  produce  it,  he  may  not 
afterwards  give  the  document  in  evidence  without  the  former's 
consent  (Edmonds  v.  Challis,  7  O.B.  413  ;  Doe  v.  Hodgson,  12  A.  k  E. 
135).  If  he  does  produce  the  document  and  the  party  calling 
inspects  it,  the  latter  is  bound  to  give  it  in  evidence  if  it  is  material 
and  the  former  so  requires  (Calvert  t>.  Flower,  7  C.  &  P.  386  ;  Wilson 
V.  Bowie,  1  C.  <fe  P.  8  ;  Wharam  v.  Routledge,  5  Esp.  235).  [Tay.  ss. 
1817-1818;  Steph.  arts.  138-139.  As  to  production  under  subpcena 
or  order,  see  ante,  413.]  If  the  cross-examiner,  after  putting  a 
paper  in  the  witness's  hands,  merely  questions  him  as  to  its  general 
nature  or  identity,  this  does  not  make  it  evidence  (Collier  r.  Nokes, 
2  C.  &K.  1012),  and  his  adversary  has  no  right  to  seethe  document, 
though  if  he  does,  he  may  be  required  to  put  it  in  evidence  (Palmer 
V.  Maclear,  1  S.  <k  T.  149).  But  if  the  paper  be  used  to  refresh 
memory,  or  questions  are  put  as  to  its  handwriting  or  contents, 
inspection  may  be  demanded,  though  it  cannot  be  read  through  or 
commented  on  till  actually  put  in  by  the  cross-examiner  [Tay.  s.  1 452 ; 
ante,  457].  If  a  joint  affidavit  has  been  made  by  the  witness  and 
another,  only  the  part  sworn  to  by  the  former  and  relating  to  the  cross- 
examining  party  may  be  cross-examined  upon  (R.  r.  Bond,  9  O.  &  P. 
189  ;  cp.  Dawkins  v.  Rokeby,  4  F.  &  F.  806, 817).  Where  a  bundle 
of  documents  is  produced  by  a  witness  (a  non-party),  which  there 
has  been  no  opportunity  of  inspecting,  they  cannot  be  put  in  en  bloc^ 
or  asked  for  and  inspected  seriatim,  but  the  taking  of  the  evidence 
should  be  adjourned  so  as  to  select  those  that  are  material  (Be  Maplin 
Sands,  71  L.T.  594,  C.A.).  As  to  previous  contradictory  statements 
in  writing  by  the  witness,  see  post,  463.  As  to  reports  by  the  wit- 
ness as  agent  to  his  principal,  see  ante,  175-6,  190>91,  227  ;  or  as 
constable  to  superintendent,  see  65  J. P.  209  ;  and  as  to  privileged 
documents  generally,  ante,  175-199. 
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OBEDIT.  —  The  credibility  of  a  witness  is  compounded  of  bis 
knowledge  of  tbe  facts — bis  disinterestedness — bis  integrity — bis 
veracity.  Proportioned  to  these  is  the  degree  of  credit  his  testi- 
mony deserves  from  the  Court  or  jury  (Archb.,  Cr.  PL,  23rd  ed.,40d). 

Knowledge,  Observation,  Memory. — Amongst  the  more  obvious 
matters  affecting  the  weight  of  a  witness's  evidence  may  be  classed, 
his  means  or  knowledge — opportunities  of  observation — reasons  for 
recollection  or  belief — powers  of  memory  and  perception,  and  any 
special  circumstances  affecting  his  competency  to  speak  to  the  par- 
ticular case — all  of  which  may  be  inquired  into  either  in  direct 
examination  to  enhance  {ante,  452)  or  in  cross-examination  to  im- 
peach, the  value  of  his  testimony. 

Errors,  Omissions,  Inconsistencies. — So,  all  questions  may  be  asked 
in  cix)ss-examinat]on  which  tend  to  expose  the  errors,  omissions, 
inconsistencies  or  improbabilities  of  the  witness's  testimony. 

Antecedents,  Associations,  Mode  of  Life.  Matters  Admissible, — 
In  addition  to  the  above  facts,  and  subject  to  the  qualifications  men- 
tioned below,  a  witness  may,  upon  cross-examination,  be  asked  any 
question  concerning  his  antecedents,  associations,  or  mode  of  life, 
which,  although  irrelevant  to  the  issue,  would  be  likely  to  discredit 
his  testimony  or  degrade  his  character ;  but  he  cannot  always  be 
compelled  to  ansioer,  and  his  answers  cannot  be  contradicted  {inf,  465). 
Thus,  on  a  charge  of  rape,  the  prosecutrix  may  be  cross-examined  as 
to  her  connection  with  men  other  than  the  prisoner  {ante,  170);  and 
in  an  action  for  an  indecent  assault,  the  defendant,  as  to  alleged 
improprieties  with  other  females  (Tolman  v.  Johnstone,  2  F.  <k  F.  66). 
So,  where  a  partnership  is  denied  by  one  of  the  alleged  partners, 
instances  of  their  partnership  in  other  matters  are  adioissible  on 
cross-examination  to  discredit  such  denial  (Kennedy  v.  Dodson,  ante, 
147) ;  and  in  an  action  for  damages  for  false  representation,  the 
defendant  was  allowed  to  be  asked,  as  testing  his  credit,  whether  a 
verdict  had  not  been  obtained  against  him  for  a  previous  similar 
representation,  although  this  fact  was  matter  of  record  (Henman  v, 
Lester,  12  0.B.N.S.  776).  Where,  however,  the  similar  facts  do  not 
affect  the  credit  of  tbe  witness,  he  may  not  even  be  asked  about  them, 
much  less  discredited  by  mere  contradiction  (Spencely  v.  De  Willott, 
7  East,  108 ;  Tennant  v,  Hamilton,  7  C.  <k  F.  122  ;  see  ante,  chaps. 
xi.~xii).  So,  to  test  the  credit  of  a  prosecutor, he  may  be  cross-examined 
as  to  the  truth  of  a  libel,  though  no  justification  is  pleaded  (R.  v» 
Perr3rman,  112  Sess.  Pap.  655-6;  ante,  171) ;  and  a  witness  for  the  de- 
fence as  to  whether  the  prisoner,  his  brother,  was  not  rumoured  to 
have  been  connected  with  a  prior  robbery, they  both  being  concerned  in 
the  case  under  trial  (R.  t?.  Spitzel,  114,tcf.  p.  1097).  A  witness  may 
also  be  questioned  as  to  the  fact  of  his  bankruptcy,  though  this,  too, 
is  matter  of  record  (Tay.  s.  1462  ;  Henman  v.  Lester,  tftfp.). 

Matters  not  Admissible. — "The  judge  may  in  all  cases  disallow  any 
question  put  in  cross-examination  of  any  party  or  witness  which  may 
appear  to  him  to  be  vexatious  or  not  relevant  to  any  matter  proper 
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to  be  inquired  into  in  the  cause  or  matter ''  (0.  36,  r.  38) ;  e.^., 
probably  questions  as  to  alleged  improprieties  of  remote  date,  or  of 
such  a  nature  as  not  seriously  to  affect  present  credibility  (Tay.  s. 
1460 ;  86  Sol.  Jo.  158 ;  Steph.,  General  View,  2nd  ed.,  207). 

Thus  witnesses  cannot  be  asked,  on  cross-examination,  to  draw 
inferences  of  fact  discreditable  to  themselves  {e,g.,  whether  a  reporter, 
who  had  attended  a  meeting,  went  there  as  a  spy,  R.  v.  Bernard,  1 
F.  &  F.  240) ;  nor  are  inquiries  as  to  their  religious  belief  admissible 
to  discredit  them  (Darby  r.  Ouseley,  1  H.ife  N.  1);  nor  questions  as 
to  disparaging  comments  made  by  the  Court  on  their  conduct  or 
testimony  in  other  trials  (Seaman  v.  NethercHft,  2  C.P.D.  53,  per 
Bramwell  and  Amphlett,  J  J.  A. ;  K.  v,  Bottomley,  Times,  Feb.  7, 1893, 
per  Hawkins,  J. ;  though  such  questions  are  often  put  without  objec- 
tion) ;  nor  can  a  defendant  be  asked  in  cross-examination  whether  he 
relies  on  a  supposedly  discreditable  defence,  e.g,,  infancy,  the  Statute 
of  Limitations,  or  the  Gaming  Act,  for  he  is  entitled  to  rely  on  any- 
thing pleaded  by  his  counsel  (Lister  v.  McKenzie,  Times,  Aug.  13, 
1901);  nor  a  plaintiff  what  are  the  terms  of  a  contract  which  he 
complains  have  been  broken,  for  this  also  is  for  his  counsel  to  say 
(Strachan  v.  Universal  Stk.  Exge.,  Ap.  24, 1895,p«TCave,  J.,  ex  rel.); 
nor  can  a  witness  be  told  what  others  have  said  on  a  subject  and  then 
be  asked  if  he  contradicts  them  (North  Australian  (Jo.t^.Goldsborough, 
1898,  2Ch.  381,C.A.);  nor  is  it  allowable  for  counsel  to  mislead  a 
witness  by  making  assumptions  contrary  to  fact,  or  to  entrap  him  by 
misstatements  (Ros.  N.P.  179) ;  and,  where  the  issue  was  whether  A, 
had  passed  off  his  goods  as  those  of  B.,  B.  was  not  allowed  to  be  asked 
on  cross-examination  whether  he  had  advertised  the  goods  in  question 
as  patented  without  having  any  patent  (Lever  v,  Goodwin,  W.N.,  1887, 
107,  G.A.).     So,  where  the  sole  object  of  the  plaintiff's  cross-examina- 
tion was  to  injure  her  for  having  employed  a  particular  solicitor,  it 
was  disallowed  {Re  Mundell,  ante,  459). 

In  Ireland,  indeed,  it  has  been  held  that  questions  under  this  head 
are  not  admissible  unless  they  direcUy  impeach  credit ;  thus,  in  a 
libel  action  where  the  defence  alleged  that  the  libel  was  published, 
not  by  the  defendant,  but  by  a  third  person,  called  at  the  trial  as  a 
witness  for  the  plaintiff,  this  person  was  not  allowed  to  be  cross- 
examined  as  to  his  use  of  other  words  against  the  plaintiff,  entirely 
different  from  those  in  the  libel  (Massey  v,  Massey,  31  Ir.  L.T.Jo. 
184,jO0r O'Brien,  J.);  so,  in  another  libel  case,  the  same  judge  dis- 
allowed a  question  put  in  cross-examination  to  a  medical  witness 
called  by  the  plaintiff,  as  to  whether  the  witness  had  not  been  sum- 
moned at  Petty  Sessions  for  an  alleged  assault  and  threatening 
language  (Daly  v.  Cork  Herald,  id,)  ;  and  questions  as  to  the  profes- 
sional ideas  entertained  by  one  doctor  about  another,  as  well  as  those 
imputing  that  the  witness's  diagnosis  has  been  challenged  in  other 
casas,  have  also  been  disallowed  (R.  v,  Hennessy,  31  Ir.  L.T.  Jo.  165). 
Oompnlsion  to  answer. — A  witness  is  compellable  to  answer  every 
question  put  to  him  in  cross-examination  which  is  relevant  to  the 
issue  unless  protected  by  public  policy  (ante,  175-80),  est  privilege  (atUe, 
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181-200,  424-5) ;  or  unless  the  case  is  one  in  which  oral  evidence  is 
excluded  hy  documentcKry  {ante,  461-2 ;  post,  chaps,  xliv.-vi.).  He  is  also 
in  general  compellable  to  answer  questions  relevant  merely  as  affect- 
ing credit ;  but  the  judge  has  a  discretion  to  excuse  an  answer  when 
the  truth  of  the  matter  suggested  would  not,  in  his  opinion,  affect 
the  credibility  of  the  witness  as  to  the  subject-matter  of  his  testi- 
mony [cnUe,  468  ;  Steph.  art.  129,  note,  xlvi  ;  Tay.  ss.  1458-68  ;  86 
Sol.  Jo.  158]. 

Oontmdiction. — Witnesses  may  be  contradicted  by  independent 
eyidence  on  all  matters  relevant  to  the  issue  ;  but  their  credit  cannot 
be  impeached  by  contradiction  on  irreleva^  ma&ters  (and  their 
answers  thereon  will  be  conclusive)  except  in  the  case  of  (1)  Previous 
contradictory  statements ;  (2)  Bias ;  or  (8)  Previous  conviction  for 
crime. 

.  Thus,  where  an  Irish  witness,  who  gave  his  evidence  through  an 
interpreter,  denied,  on  cross-examination,  that  he  had  spoken  English 
to  two  persons  in  courts  it  was  held  that  his  answer  could  not  be 
contradicted  by  those  persons  (R.  v,  Burke,  8  Cox,  44).  And,  on  a 
petition  to  revoke  a  patent  by  reason  of  an  act  of  prior  user,  a  wit- 
ness who  proved  such  act  having  stated  on  cross-examination  that 
there  were  also  others,  was  not  allowed  to  be  contradicted,  such 
other  acts  being  irrelevant  (Re  Haggenmacher's  Patents,  1898,  2  Ch. 
280).  So,  though  a  female  witness,  who  had  denied  on  cross- 
examination  that  she  was  the  kept-mistress  of  the  party  calling  her, 
was  allowed  to  be  contradicted,  yet  it  would  have  been  otherwise  had 
the  question  been  whether  she  was  a  common  prostitute,  since  the 
former  fact  went  directly,  to  show  bias,  while  the  latter  was  merely 
diollateral  (Thomas  v,  David,  7  0. <b P.  850).  Similarly,  the  denials  of  a 
prosecutrix  in  a  case  of  rape  as  to  her  connection  with  men  other 
than  the  prisoner  cannot  be  contradicted  (ante,  170  ;  aliter  in  affilia- 
tion canes  when  such  connection  may  affect  paternity,  ante,  121-2)  ; 
nor  those  of  a  defendant  in  an  action  for  indecent  assault  as  to 
improprieties  with  other  females  (Tolman  v,  Johnstone,  2  F.  <fe  F.  66). 
And  where  a  witness  for  a  party  had  denied,  on  cross-examination, 
that  he  had  ever  expressed  his  opinion  that  that  party  had  no  case, 
contradictory  evidence  was  rejected  (Elton  v.  Larkins,  5  0.  <fe  P.  885, 
890  ;  Lane  v.  Bryant,  dnte,  57). 

Witnesses  may  be  contradicted  by  calling  independent  evidence 
of  the  following  facts,  though  they  are  otherwise  irrelevant  to  the 
issue: 

(1)  Preyious  Oontradictory  Statements.  —  Every  witness  upon 
cross-examination  in  any  civil  or  criminal  proceeding  may  be  asked 
whether  he  has  made  a  former  statement  (or,  in  cases  in  which 
opinion  evidence  is  admissible,  expressed  a  former  opinion :  Tay.  s. 
1445)  relative  to  the  subject-matter  of  the  case  and  inconsistent  with 
his  present  testimony,  and  if  he  does  not  distinctly  admit  that  he  has 
made  such  statement,  proof  may  be  given  that  he  did  in  fact  make 
it;  but  before  such  proof  can  be  given,  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular  occasion^ 

2Q 
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must  be  montioned  to  the  witness,  and  he  must  be  asked  whether  or  not 
he  has  made  such  statement  [28  &  29  Vict.  c.  18,  s.  4  (extending  C.  L. 
Pr.  Act,  1854,  s.  23,  which  was  repealed  by  the  St.  L.  Rev.Act,  1892^]. 
If  the  inconsistent  statement  is  in  writing^  it  need  not  be  shown  to  the 
witness,  nor  proved  in  the  first  instance,  nor  can  the  witneRS  demand 
this  before  answering  (North  Australian  Oo,v,  Goldsborough  Co.,  1898, 
2  Gh.  381, 385)  ;  but  where  the  intention  is  to  eontradid  him  by  the 
writing,  his  attention  must  first  be  called  to  the  parts  that  are  to  be 
used  for  that  purpose ;  provided  always  that  it  shaU  be  competent 
for  the  judge,  at  any  time  during  the  trial,  to  require  the  production 
of  the  writing  for  his  inspection,  and  he  may  thereupon  make  sooh 
use  of  it  for  the  purpose  of  the  trial,  as  he  shall  think  fit  [28  k  29 
Vict.  c.  18,  s.  5  (extending  O.L.  Pr.  Act,  1854,  s.  24,  which  was  repealed 
by  St.  L.  Rev.  Act,  1892)1.  This  proviso  applies  equally  before  and 
after  the  witness  is  asked,  and  the  judge  may  have  it  read  before  he 
answers  (R.  v.  Hughes,  cited  Ros.  Or.  Ev.,  12th  ed.,  123).  Where  a 
witness  had  made  a  statement  to  the  defendant's  solicitor  incon- 
sistent with  an  aifidavit  filed  by  him  on  behalf  of  the  plaintiff,  an 
affidavit  in  reply  by  the  solicitor  setting  out  such  statement  was 
rejected  on  the  ground  that  the  evidence  was  only  admissible  on 
cross-examination  to  discredit  the  witness  (Hemming  r.  Maddick,  7 
Oh.  App.  395). 

If  the  witness  admiita  the  contradictory  statement,  the  document 
may  still  be  proved,  either  at  the  instance  of  the  parties  or  the  jury 
at  any  time  before  verdict  is  given  (R.  v.  Garner,  54  J.P.424,G.C.R.; 
Ros.  N.P.  181 ;  see,  however^  North  Australian  Go.  v.  Goldsborough, 
cmte^  445).  • 

Where  the  writing  is  lost,  destroyed,  or  filed  in  another  ConH, 
secondary  evidence  will  be  admissible  and  may  be  interposed  out  of 
turn ;  so,  also,  proof  may  be  given  that  it  is  in  the  hands  of  the 
opponent,  who  has  had  notice  to  produce  it  but  has  refused  [IWy. 
ss.  1447-1448  ;  Ros.  N.P.  180]. 

A  parti/s  own  witness  may,  by  leave  of  the  judge,  be  similarly 
contradicted  when  in  the  opinion  of  the  judge,  which  is  not  open  to 
review  (Rice  v.  Howard,  16  Q.B.D.681 ;  Lewder  v.  Lawder  5Ir.C.L.R. 
27),  sucli  witness  proves  ctdverse — i.«.,  hostile  [28  &  29  Vict.  c.  18,  s.  3 
(extending  G.L.Pr.Act,l854,s.22,  repealed  by  St. L.  Rev.Act,  1892); 
see  arUe,  454,  457].  A  party  when  called  by  his  opponent  is  not 
necessarily  to  be  deemed  adverse,  the  matter  beinfl^  wholly  within  the 
discretion  of  the  Gourt  (Price  v.  Manning,  42  Gh.  D.  372). 

(2)  Bias  or  Partiality. — Facts  showing  that  the  witness  is  binssed 
or  partial  in  relation  to  the  parties  or  the  cause  may  be  elicited  on 
cross-examination  ;  or,  if  denied,  independently  proved  (A.-G.  v. 
Hitchcock,  1  Ex.  R.  91 ;  Ros.  N.P.  185 ;  Steph.  art.  180 ;  Roe.  Cr.Ev., 
90  ;  and  see  Tay.ss.  1440-1444)  ;  e.g.,  that  the  witness  is  the  kept- 
mistress  of  the  party  calling  her  (Thomas  v»  David,  7  G.  &  P.  350),  or 
that  the  witness  has  suborned  false  witnesses  against  the  oppoeite 
party  (Queen's  case,  2  Brod.  &  Bing.  pp.  311-15  ;  A.-G.  r.  Hitdioock, 
sup.),  or  has  bad  quarrels  with,  or  expressed  hostility  towards,  Kim* 
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R.  V,  Shaw,  16  Cox,  503).  So,  the  fact  that  the  witness  has  accepted 
a  bribe  to  testify  may,  if  denied,  be  proved  (A.-G.  v.  Hitchcock, 
8up.)f  though  a  previous  admission  by  the  witness  that  he  had  been 
offered  a  bribe  cannot  {id,). 

(3)  PreviouB  Gonviction. — A  witness  other  than  a  defendant  in 
a  criminal  case  (as  to  whom  see  onto,  424),  may  be  cross-examined  as  to 
whether  he  has  been  convicted  of  any  felony  or  misdemeanour ;  and 
if  he  either  denies  or  does  not  admit  the  fact,  or  refuses  to  answer, 
the  cross-examining  party  may  prove  such  conviction  [28  &  29  Vict. 
o.  18,8.  6  (extending  C.L.P.  Act,  1854,  s.  25,  repealed  by  St.  L.  Rev. 
Act,  1892)],  together  with  the  circumstances  under  which  it  took 
place  (see  R.  v.  Baker,  1895, 1  Q.B.  797, 800),  although  the  fact  of 
such  conviction  may  itself  be  wholly  irrelevant  to  the  issue  (Ward  v. 
Sinfield,  49  L.  J.C.P.  696).  The  conviction  may  be  proved  by  certifi- 
cate, anU^  339-40. 

Bapotation  for  UntmthfcQiiess. — Independent  evidence  may  also 
be  given  that  an  adversary's  (but  not  a  party's  own)  witness  bears 
such  a  general  reputation  for  untruthfulness  (or,  perhaps,  for  moral 
turpitude  generally:  Tay.  s.  1471)  that  he  is  unworthy  of  credit 
upon  his  oath.  In  theory,  it  seems,  such  evidence  should  relate  to 
general  reputation  only,  and  not  express  the  mere  opinion  of  the 
impeaching  witness ;  but  in  practice  the  question  may  be  shortened 
thus:  "From  your  knowledge  of  the  witness,  would  you  believe  him 
onhisoath?"  (R. t?. Brown, L.R.IC.O.R. 70;  Stebbingsv.L.&N.W.Ry., 
63  J.P.  138).  The  impeaching  witness  cannot,  in  direct  examination, 
give  particular  instances  of  the  other's  falsehood  or  dishonesty,  since 
no  man  is  supposed  to  come  prepared  to  defend  all  the  acts  of  his  life. 
But,  upon  cross-examination,  he  may  be  asked  as  to  his  means  of 
knowledge  of  the  other  witness,  his  feelings  of  hostility  towards  him, 
or  whether,  in  spite  of  bad  character  in  other  respects,  the  impeached 
witness  has  not  preserved  his  reputation  for  truth ;  and  the  answers 
to  these  questions  cannot  be  contradicted  (Tay.s.  1471 ;  Steph.  art. 
133).  The  impeachiug  witness  should  come  from  the  locality  of  the 
other,  and  not  be  a  stranger  sent  expressly  to  learn  the  latter's  repu- 
tation (Mawsont^.  Heartsink,  4  Esp.  103). 

Be-establishing  Credit. — Where  a  witness's  general  repuUUionfor 
veracity  has  been  attacked,  his  character  may  be  sustained  either, 
as  we  have  seen,  by  cross-examining  the  impeaching  witnesses  as 
to  their  means  of  knowledge,  grounds  of  opinion,  hostile  feelings 
towards  the  other,  and  the  like ;  or  by  independent  gemeral  evidence 
that  the  impeached  witness  is  worthy  of  credit  (Tay.  s.  1473  ;  Steph. 
art.  133).  It  seems  doubtful  how  far  independent  evidence  of  the 
latter  description  is  admissible  where  merely  paHvcuUvr  discrediting 
fiteta  have  been  elicited  in  cross-examination  or  proved  against  b 
witness.  Such  evidence  has,  indeed,  been  received  in  reply  to  proof 
of  subornation  (Annesley  v,  Anglesea,  17  How.  St.  Tr.  1348;  and  see 
Durham  v,  Beaumont,  1  Camp.  207) ;  and  previous  conviction  of  crime 
(R.  V,  Clarke,  2  Stark.  241) ;  but  in  a  latter  case,  where  the  character 
of  a  witness  had  been  impeached  on  cross-exMnination,  general 
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evidence  of  this  kind,  tendered  in  rebutted,  was  rejected  (Doe  v. 
Harris,  7  C.  d^  P.  330,  j9^  Coleridge,  J.  The  American  decisions  are 
conflicting  :  Whart.  s.  569).  In  any  case,  mere  contradiction  among 
witnesses  will  not  let  in  such  evidence  (Durham  v.  Beaumont,  8up,)y 
nor,  as  will  be  seen,  will  proof  of  previous  consistent  statements  let 
in,  in  general,  contrary  proof  of  previous  consistent  ones  (pew^,  471-2), 
although  the  inconsistent  statements  themselves  may  be  disproved 
(R.  V.  Whelan,  14  Cox,  696).     [Tay.  ss.  1473-1476  ;  Whart.  ss.  569- 

671.] 

Becrimination. — An  impeaching  witness  may,  in  his  turn,  be 
attacked  either  in  cross-examination  or  by  independent  general  evi- 
dence that  he  is  unworthy  of  credit,  but  no  further  recrimination 
than  this  seems  allowable.     [Tay.  s.  1473  ;  R.  v,  Whelan,  sup.] 

BE-BZAICNATION. — ^The  right  to  re-examine  exists  only 
when  there  has  been  a  cross-examination,  and  must  be  confined  to 
the  explanation  of  matters  arising  thereon  [The  Queen's  case,  2  B.  &  B. 
p.  297 ;  R.  V,  St.  George,  9  C.  &P.  483;  Tay.  ss.  1494-1495 ;  ^os.  N.P. 
186 ;  Ros.  Cr.  Ev.  126-126].  Thus,  if  the  witness  has  admitted 
making  a  former  inconsistent  statement,  he  may  in  re-examination 
explain  his  motives  for  so  doing  (R.  v.  Woods,  1  Craw,  k  D.  439  ; 
The  Queen's  case,  2  B.<kB.  p.  294).  So,  where  on  a  criminal  trial 
a  witness  in  chief  swore  to  a  certain  fact,  and  in  cross-examination 
admitted  he  had  not  mentioned  it  in  his  sworn  information,  he 
was  allowed  on  re-examination  to  state  that  he  had  included  it  in  an 
earlier  information  (R.  v,  ColL,posty  474).  And  even  if  inadmissible 
matters  are  introduced  in  cross-examination,  the  right  to  re-examine 
thereon  remains  (Blewett  v.  Tregonning,3  A.  <k  E.  664  ;  ep.  Madaren 
V,  Davis,  6  T.L. R.  37 2).  But  matters  not  properly  explanatory,  or  new 
facts,  cannot  be  introduced  in  this  way.  llius,  where  a  certain  con- 
versation had  been  admitted  in  cross-examination,  distinct  matters 
occurring  in  the  same  conversation  were  not  allowed  to  be  proved 
in  re-examination  (Prince  v.  Samo,  ante^  216 ;  ep.  Shaw  v.  Roberts,  2 
Stark.  465) ;  and  an  accomplice,  having  admitted  on  croes-examina- 
tion  by  the  prisoner's  counsel,  that  he  had  committed  two  other 
robberies  on  the  night  in  question,  was  not  allowed  to  be  asked  on 
re-examination,  in  whose  company  he  was,  in  order  to  criminate  the 
prisoner,  the  question  not  arising  of  the  cross-examination  (R.  v. 
Fletcher,  1  Lew.  C.C.  111).  New  facts  may,  however,  by  leave  of  the 
judge,  who  usually  puts  the  questions  himself,  be  elicited  in  re-exam- 
ination ;  and  the  opponent  may  then  cross-examine  thereon. 

EXAMINATION  BT  JUDGE  AND  JTJBT.  BE-OALLINO  WIT- 
NESS.— A  judge  may  put  all  such  questions  to  a  witness  as  the 
interests  of  justice  require  (R.  v.  Remnant,  Rus.  &  Ry.  186  ;  R.  r. 
Watson,  6  C.&  P.  653  ;  R.  v.  Jameson,  Times,  July  24,  1896);  and 
these  questions  may  be  based  not  only  on  matters  arising  in  the  case, 
but  on  his  own  local  or  scientific  knowledge  (R.  v.  Antrim,  1895  ; 
2  T.R.  603  ;  cp.  Shortt  v.  Robinson,  63  J.P.  295).    So,  the  jury  may 
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ask  admissible,  though  not  inadmissible,  questions  (R.  v,  Lillyman, 
1896, 2  Q.B.  167, 177). 

The  judge  may  also,  for  the  discovery  of  truth,  both  in  civil  and 
criminal  cases  (onto,  458),  call  and  examine  any  witness  himself, 
especially  where  the  jury  desire  it.  Such  witnesses  may  not,as  of  right, 
be  cross-examined  by  the  parties;  but  where  material  evidence  is  given 
against  either,  leave  should  be  given  to  that  party  to  cross-examine 
(Coulson  V.  Disborough,  1894,2  Q.B.  816,  C. A. ;  R  v.  Clibum,  62  J.P. 
282 ;  ante,  458). 

So,  he  may  at  any  stage  of  the  trial,  either  at  his  own  instance  or 
that  of  a  party,  recall  a  witnesiET  for  further  examination  or  cross- 
examination  ;  though,  after  a  party's  case  is  closed,  this  will  only  be 
allowed  under  special  circumstances  (Tay.  s.  1477  ;  Roe.  Cr.  Ev.  120 ; 
ante,  31-2). 

NUMBER  OF  WITNESSES.  OOBBOBOBATION.— As  a  general 
rule  Courts  may  act  on  the  testimony  of  a  single  witness,  even 
though  uncorroborated ;  or  upon  duly  proved  documentary  evidence 
without  such  testimony  at  all  f  Wright  v.  Tatham,  5  C.  &.  F.  592-3  ; 
Beet,  s.  596  ;  Powell,  7th  ed.,  44).  But  whenever  the  testimony  of 
a  witness  is  challenged  by  cross-examination  or  otherwise,  corrobora- 
tion thereof  is  allowable ;  and  in  the  exceptional  cases  mentioned 
below,  no  verdict  can  be  obtained  without  it.  On  the  other  hand, 
the  Courts  have  inherent  power  to  check  an  undue  multiplicity 
of  witnesses  (Best,  ss.  47-8),  as  well  as  oppression  in  other  respects 
{ante,  413,  459). 

Higtoiy. — Under  the  Roman  and  Canon  law,  testimony  was 
governed  strictly  by  the  numerical  system.  Witnesses  were  counted 
not  weighed,  one  oath  being  in  no  cose  sufficient.  Biblical  authority 
is  to  the  same  effect.  So,  in  Anglo-Saxon  and  Norman  times,  proof 
was,  according  to  the  importance  of  the  case,  made  six-handed, 
twelve-handed,  &c.,  he  who  had  the  greater  number  of  witnesses 
prevailing.  Attempts  were  not  lacking  to  import  this  system  into 
the  common  law ;  but  though  various  statutes  vrere  passed  requiring 
two  or  more  witnesses  in  particular  cases,  the  attempts  failed,  and 
from  about  the  middle  of  the  sixteenth  century  onward  the  present 
rule  began  to  be  more  or  less  effectively  recognised  (1551,  Ringer  v. 
Fogossa, Plowd.  1, 8, 12;  U0b,ArticuliCleri,2'Kow. St.Tr.  181,148-4 ; 
1662,R.i;.Tong,  6Mi.225)[Wigmore,s.2032;  Thayer,Pr.Tr.  Ev.l79]. 

Exceptions. — To  the  above  rule  as  to  the  sufficiency  of  a  single 
witness,  there  are  the  following  exceptions :— (1)  Treason.  In  trials 
for  high  treason,  or  misprision  of  treason  (other  than  compassing 
the  Sovereign's  death)  two  witnesses  are  essential,  either  both  to  the 
same  overt  act,  or  one  to  one,  and  another  to  another  overt  act  of 
the  same  treason  (Tay.  ss.  952-958 ;  Steph.  art.  122).  (2)  Perjury. 
In  .trials  for  perjury  the  defendant  cannot  be  convicted  unless  the 
oath  of  the  opposing  witness  is  corroborated  by  proof  of  some 
material  and  independent  circumstance  (Tay.  ss.  959-963).  So,  in 
cases  of  (8)  Breach  of  Promise,  the  testimony  of  the  plaintiff  must  be 
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corroborated  by  '^  some  other  material  evidence  in  support  of  such 
promise " (82 <k 38 Yict. 0.68,8.2;  in/.4:72-8);  said (4^) in BasUtrdyihBt 
of  the  mother  must  be  corroborated  '^  in  some  material  particular  by 
other  testimony  to  the  satisfaction  of  the  justices"  (8&  9  Yict.  c.  10,  s.  6 ; 
85  &  86  Yict.  c.  65,  s.  4;  Tay.  s.  964;  inf.  478-4).  And  the  same  role 
applies  to  (5)  Orders  of  removal  (89  &  40  Yict.  c  61,  s.84;  R.  t^.  Aber> 
gavennyUnion,  6Q.B.D.81);  and  (6)  offences  under  the  Criminai 
Law  Amendment  Act  flSS!)^  ss.  2-4,  or  Prevention  ofCrueltf/  to  Children 
Act,  1904,  s.  1 5,  where  the  proof  of  such  offences  rests  on  the  unsworn 
testimony  of  children.  (7)  It  is  also  a  rule  of  practice,  as  dis- 
tinguished from  one  of  law,  that* Courts  will  not  act  upon  the 
uncorroborated  testimony  of  ClaimmUe  to  the  property  of  deeeaaed 
pereonSy  unless  convinced  that  such  testimony  is  true  [Bawlinson  v. 
Scholes,  79  L.T.  850,  following  Re  Hodgson,  Beckett  v.  Ramsdale,  31 
Ch.  D.  177,  and  disapproving  of  Finch  v.  Finch,  28  id,  267,  where  the 
rule  is  stated  more  stringently ;  see  also  Re  Gamett,  81  id.  1 ;  Re 
Harnett,  17  L.R.  Ir.  548 ;  Mahalm  v.  McOullagh,  27  id.  481,  affd.  29 
id.  496  ;  cmitfra,  27  Law  Mag.  51  (1901)].  Moreover  (8)  under  the 
Motor  Car  Act,  1908,  s.  9,  a  defendant  may  not  be  convicted  merely 
on  the  opinuyti  of  one  witneee  as  to  the  rate  of  speed.  But  testimony 
of  a  constable  as  to  the  time  marked  by  his  watch  relates  to  fact 
and  not  opinion,  and  one  such  witness  is  sufficient  (Plancq  v.  Marks, 
anU,  145,  152). 

(9)  Aocomplices. — So,  it  is  a  rule  of  practice,  though  not  of  law, 
to  require  corroboration  of  the  evidence  of  accomplices  [Re  Meunier, 
1894, 2Q.B.  415, 418;  Tay.  ss.  967-971 ;  Best,  ss.  596-622  ;  3  Russ. 
Or.  642-658  ;  Ros.  Cr.  Ev.  118-118;  contra.  Wills,  Circ.  Et.,  5th ed., 
865,  where  it  is  considered  to  be  a  rule  of  law.  As  to  the  old  law  of 
approvers,  who,  if  their  evidence  was  unsatisfactory,  or  failed  to 
convict,  were  themselves  liable  to  execution,  see  R.  v.  Rudd,  Cowp. 
881,  385].  The  admission  of  the  testimony  of  accomplices,  however, 
lies  in  the  discretion  of  the  judge  and  is  not  a  matter  of  right,  for  if 
there  is  either  sufficient  evidence  to  convict  without,  or  no  proba- 
bility of  convicting  with  it,  the  application  to  admit  will  be  rafused 
(Ros.  Cr.  Ev.  1 1 8).  As  to  the  nature  and  extent  of  the  corroboratkni 
required,  it  is  now  settled  (i)  that  there  must  be  corroboration  both 
as  to  the  circumstances  of  the  crime  and  the  identity  of  the  prisoner 
(R.  V.  Farler,  8  C.  &  P.  106  ;  R.  v.  Stubbs,  25  L.J.M.C.  16  ;  Besaela  v. 
Stem,  2  C.P.D.  265,  270) ;  (ii)  that  where  there  are  several  prisoners 
there  must  be  corroboration  as  to  all,  and  the  jury  should  be  advised 
to  acquit  those  against  whom  there  is  none  (R.  v.  Stubbs,  aup.) ;  (iii) 
that  the  accomplice  must  be  corroborated  by  independent  evidence ; 
it  is  not  siifficient  if  he  is  confirmed  merely  by  his  own  wife  (R. «. 
Neal,  7  C.  <b  P.  168 ;  R.  v.  Jellyman,  8  id.  604 ;  R.  v.  Ampman  115 
Sess.  Pap.  C.C.C.  694),  or  by  another  accomplice  (R.  v.  Noakes,  5  C. 
&  P.  826 ;  R.  v.  Magill,  Ir.  Cir.  R.  418).  An  accomplice  who  is  sepa- 
rately indicted,  or  who,  if  jointly  indicted,  has  either  pleaded  guilty, 
•been  acquitted,  or  had  his  trial  postponed,  is  a  competent  witoess 
against  his  fellows ;  but  one  who  is  jointly  indicted  and  jointly 
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tried  is,  as  we  have  seen,  altogether  incompetent  for  the  prosecution 
(ante,  423,  426).  In  the  latter  case,  therefore,  it  is  usual,  when  the 
accomplice  is  to  be  called  for  the  prosecution,  to  apply,  before 
opening  the  case,  to  have  him  acquitted.  A  prisoner,  jointly  indicted 
and  jointly  tried,  used  also  to  bid  incompetent  for  his  co-prisoners 
(R.r. Payne, L.R.  1C.C.R.349;  R.t?.  Bradlaugh,15Cox,  217;  Ros.Cr. 
£v.  12th  ed.  114);  but  see  now,  anU^  426.  The  rule  requiring  the  cor- 
roboration of  accomplices  does  not  apply  to  two  classes  of  accomplices, 
whose  testimony  accordingly  needs  no  corroboration:  (a)  Informera — 
t,e.,  persons  who  have  joined,  orcontinuedin^aconspiracyasagents  of  the 
police  ;  and  (6)  Co-defendants  in  offences  of  a  t&chnical  rather  than  a 
morcU  character,  e.g.,  non-repair  of  a  highway  (Tay.  s.  968),  presence  as 
spectators  at  a  prize-fight  (R.  v.  Coney,  8  Q.B.D.  534),  or  actions  for 
penalties  (M*Cloryv.  Wright,  10  Ir.C.L.R. 514;  Magee  v.  Mark,  11  Ir 
C.L.K.  449).  Nor  is  corroboration  essential  in  the  case  of  thief  and 
receiver  (R.  v,  Haslam ,  1  Lea,  C.  C.  4 1 8) ,  or  even  of  suborner  and  per  j  urer 
(R.  V.  Applegate,  28  L.  Jo.  759). 

Other  Cases. — In  defended  divorce  cases,  the  Court  may  act  on  the 
uncorroborated  testimony  of  the  petitioner  if  satisfied  of  its  truth 
(Curtis  17.  C.  21  T.L.R.  676);  and  even  in  undefended  caaest  corrohorsL' 
tion  is  only  essential  where  there  are  circumstances  of  suspicion 
(ante,  213;  Ginger  v.  G.,  L.R.  1  P.  &  D.  87;  Dixon  v.  D.,  28  L.  Jo. 
822,  not  following  Harris  v.  H.,  39  L.J.  P.  &  D.  86,  contra) ;  and  where 
the  parties  are  poorsuchevidencemaybe  given  by  affidavit  (Gills  t?.  G., 
Times,  Nov.  8, 1898;  Pollastrini  v.  P.,  id.  Jan.  17,  1900;  anU,  435). 
So,  an  unwritten  retainer,  denied  on  oath  by  the  client,  was  held  not 
to  be  proved  by  the  uncorroborated  oath  of  the  solicitor  (Bird  v. 
Harris,  43  L.T.  434 ;  cp.  Croesley  v.  Crowther,  9  Hare,  328  ;  Beddy 
i7.Smith,8  Ir.  Eq.  R.  667).  These,  however,  are  not  exceptions  to  the 
rule,  but  merely  exercises  of  judicial  discretion  applicable  to  all  cases. 

FACTS  ADMISSIBLE  IN  OOBBOBOBATION.— Facts  which 
tend  to  render  more  probable  the  truth  of  a  witness's  testimony  on 
any  material  point,  are  admissible  in  corroboration  thereof,  although 
otherwise  irrelevant  to  the  issue,  and  although  happening  before 
the  date  of  the  fact  to  be  corroborated  (Wilcox  v.  Gbtfrey,  26  L.T.N.S. 
481).  But  facts  which  are  not  more  consistent  with  the  truth  of  such 
testimony  than  the  reverse,  are  inadmissible.  The  corroborative  facts 
andevidencemust,however,be  proved  otherwise  than  bythe  testimony 
of  the  witness  to  be  corroborated  (Owen  v.  Moberley,  64  J.  P.  88) ; 
and  the  question  of  their  admissibility  is  one  of  law  for  the  judge  and 
not  one  of  fact  for  the  jury  (Bessela  v.  Stem,  2  C.P.D.  p.  267  ;  Wiede- 
mann V.  Walpole,  1891, 2  Q.B.  pp.  537,  539  ;  contra,  R.  v.  Gray,  C.C.R. 
68  J.P.Rep.  327,  sed  qu.). 

Previous  similctr  Statements  generally  inadmissible, — Formerly  the 
fact  that  a  witness  had  made  a  previous  statement  similar  to  his  testi> 
mony  in  court  could  always  be  proved  to  confirm  his  testimony 
[Lutterell  v.  Reynell,  1  Mod.  282,  283  (1670) ;  Freind's  case,  13  How. 
St.Tr.  81-2  (1696)  ].     But  afterwards  the  rule  was  changed,  and  such 
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evidence  is  now  generally  inadmissible  either  on  direct  examination 
to  confirm  his  testimony,  or  on  re-ezamination  to  re-establish  his 
credit  when  impeached  by  proof  of  a  previous  contradictory  statement. 
[R.  V.  Parker,  8  Doug.  242  (1782) ;  R.  v.  Ooyle,  7  Cox,  74  ;  R.  v.  Ck)ll, 
24  L.R.  Ir.  522 ;  Ros.  N.P.  1 84 ;  Ros.  Or.  Ev.  91-2  ;  Tay .  s.  1476.] 

Exeeptiane. — ^uch  statements  are  receivable  in  the  cases  mentioned 
below,  not  to  prove  the  truth  of  the  facts  asserted,  but  merely  to  show 
that  the  witness  is  consistent  with  himself.  (1)  Where  the  witness 
is  charged  with  having  receTvUy  fabticdled  the  story,  e.g.,  fropa  some 
motive  of  interest  or  friendship,  it  may  be  shown  that  he  made  a 
similar  statement  before  such  motive  existed  (R.t;.GoU,  and  R.v.Coyle, 
sup. ;  2  Phill.  Ev.,  10th  ed.,  523).  (2)  On  charges  of  rape  and  similar 
offences  against  females,  the  fact  that  the  prosecutrix  made  a  com- 
plaint shortly  after  the  outrage,  together  with  the  particulars  of  the 
complaint,  are  admissible  to  confirm  her  testimony  and  disprove  con- 
sent {wite,  96).  The  case  of  complaints  is,  as  we  have  seen,  peculiar. 
When  the  old  rule  allowing  proof  of  similar  statements  in  all  cases 
was  changed,  the  ancient  practice  in  cases  of  rape  survived  as  an  ex- 
ception to  the  altered  rule.  Proof  of  the  complaint,  however,  was  not 
allowed  as  a  privilege,  but,  on  account  of  the  ease  with  which  such 
charges  could  be  fabricated  and  the  di£5culty  with  which  they  could 
be  met,  was  required  as  practically  essential  to  the  case  for  the  proee- 
cution  in  so  far  as  it  rested  on  the  woman's  testimony.  Its  admission 
was  peculiar  to  cases  of  rape  and  kindred  offences  against  women,  as 
to  which  there  were  also  other  peculiarities,  e.g.j  that  of  allowing 
proof  of  the  unchaste  character  of  the  prosecutrix,  as  well  as  of  her 
immoral  relations  both  with  the  prisoner  and  other  men  (Thayer,  14 
Am.  L.  Rev.  830-38).  Where  the  woman  was  not  called  as  a  witness, 
however,  evidence  of  her  complaint  was,  as  we  have  seen,  wholly  rejected 
by  Parke,  B.,  in  R.i;.  Qutteridge,  9  O.&P.  471 ;  so,  where  she  was 
dead,  the  particulars  thereof  were  excluded  in  R.  v.  Megson,  id,  420, 
Roifu,  B.,  i^marking  that  there  was  a  wide  difference  between  re- 
ceiving them  merely  as  confirmatory  of  her  testimony  in  the  box  and 
receiving  them  as  independent  evidence  to  show  who  had  committed 
the  offence ;  adding  that  all  that  could  safely  be  admitted  was  her 
complaint  that  an  outrage  had  been  perpetrated  upon  her  (ante,  97-8). 


EXAMPLES. 


Admistihle. 


Breach  of  Promise, — A.  sues  B.  for 
breach  of  promise  of  marriage.  Testi- 
mony by  C. :  (1)  that  B.  said  to  C. 
he  would  marry  A.  and  give  her  any- 
thing, but  C.  must  not  expose  him ; 
and  (2)  that  C.  overheard  A.  say  to 
B.,  "  You  have  always  promised  to 
marry  me,  and  now  you  don't  keep 
your  word,**  to  which  B.  made  no 
answer,  but  promised  to  sive  her 
money  to  go  away ; — held  admissible 
as  corroborating  A.*s  testimony  to  the 


Inadmisiihle, 


Breach  of  Promise, — A.,  the  former 
mistress  of  B.,  sues  him  for  breach  of 
promise.  The  fact  that  both  A.  and  the 
clergyman  of  A.*s  parish  wrote  letters 
to  B.,  alleging  that  B.  had  promised  to 
marrv  A.,  to  which  B.  maae  no  reply, 
held  madmissible  either  to  prove,  or  to 
corroborate  A.'s  testimony  as  to,  the 

fromise  (Wiedemann  v.  Walpole, 
891,  2  Q.B.  534  ;  aliler,  if  such  letters 
had  formed  part  of  a  series,  or  the 
allegation  hsd  been  made  orally  in 
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promise  (Beaada  v.  Stern,  2  CP.D. 
2d5).-^o,  the  fact  that  B.  in  the 
presence  of  C,  a  witness,  said  to  A., 
who  was  attending  B.  in  an  iUness, 
"  Who  has  a  better  right  to  take  care 
of  me  than  my  wife  T  "  (Hickey  v. 
Campion,  20  W.R.  762.) 

A.  sues  B.  for  libel.  To  prove  that 
the  libel  was  written  by  B.,  the  printer 
having  sworn  that  he  had  received  the 
doonment  from,  and  returned  it  to, 
B.,  and  notice  to  produce  having  been 
^ven,  other  distinct  libels  written  by 
B.  on  the  same  subject  held  admis- 
sible to  confirm  the  printer's  teeti- 
monv  and  show  B.  to  be  the  author 
of  the  libel  charged  (R.  v.  Pearce, 
Pea.  R.  76,  per  Ld.  Kenyon).  A.  is 
charged  with  sending  a  threatening 
letter  to  B.  Proof  that  a  second 
letter  was  afterwards  sent  by  A.  to 
B., — held  admissible  as  supporting 
the  evidence  as  to  the  first  letter  (let 
its  contents  be  what  they  might),  and 
showing  that  its  writer  or  sender  was 
A.  (R.  V.  Barnard,  19  How.  St.  Tr.  at 
82&-6).  So,  the  question  being 
whether  A.  had  robbed  B.  of  a  coat, 
by  threatening  to  accuse  him  of  a 
crime,  evidence  of  a  similar  attempt 
made  by  A.  on  the  following  day  when 
he  bought  a  pawn-ticket  for  the  coat, 
which  was  found  on  him  when  arrested, 
held  admissible  to  confirm  B.*s  testi- 
mony as  to  the  former  robbery  (R.  v, 
Egerton,  R.  ft  R.  376  ;  cited  also  in  R. 
0.  Ellis,  6  B.  ft  C.  p.  148).  [These  cases 
are  adopted  by  Mr.  Taylor,  b.336  ;  cp, 
ante,  123,  142]. 


Bastardy, — The  question  being 
whether  A.  was  the  father  of  B.*s 
illegitimate  child,  as  sworn  by  B ; — 
acts  of  familiarity,  proved  by  B.*s 
parents,  between  A.  and  B.  prior  to 
the  time  when  the  child  could  have 
been  begotten,  are  admissible  in  corro- 
boration (Cole  v.  Manning,  2  (}.B.D. 
611).  So,  evidence  that  A.  and  B. 
had  been  seen  together  on  evenings  in 
the  lanes,  and  that  after  the  birth  A. 
asked  B.  if  she  was  going  to  swear  the 
child  (Harvey  v,  Anning,  87  L.T.  687). 
So,  A.'b  kissing  B.,  though  not  merely 
walking   out   with   her  at  night,   is 


Inadmissible, 

B.*8- presence,  ante,  chap.  zz.).  So, 
letters  by  B.  to  A.  expressing  affection 
and  admiration  for  her,  and  using 
terms  of  endearment,  but  containing 
no  reference  to  marriage,  are  not  ad- 
missible either  as  proof  or  corrobora- 
tion, being  equally  consistent  with  B. 
having  no  intention  to  marry  A. 
(Kempshall  v,  HoUand,  and  May  v, 
Kelly,  cited  ante,  101).  So,  the  fact 
that  A.  was  in  possession  of  B.*s  si^et 
ring,  which  she  alleged  B.  had  jKiven 
her,  but  which  B.  stated  she  had  found 
and  would  not  return,  is  inadmissible, 
not  being  more  consistent  with  a 
promise  of  marriage  than  with  the 
continuance  of  their  former  relation- 
ship, and  not  being  a  usual  gift  under 
the  circumstances  (Wiedemann  v. 
Walpole,  sup.).  So,  the  fact  that  B. 
did  not  ^o  into  the  box  to  deny  the 
promise  is  not  admissible  in  corrobo- 
ration [id,  at  p.  636,  per  Kay,  L.J., 
who  considered  that  the  observations 
contra  of  BramweU,  J.,  in  Wilcox  v. 
Gotfrey,  26  L.T.N.S.  328  (reversed  on 
other  grounds,  id,  481),  were  misre- 
ported ;  cp,  Blake  v,  B.,  Times,  Oct. 
26,  1898.  Failure  to  give  evidence 
is  also  no  corroboration  in  criminal 
cases  (Cr.  Ev.  Act,  1898,  s.  1 ;  ante, 
34 ;  R.  V.  Anker,  33  L.  Jo.  184 ;  and 
cp,  R.  V.  Gray,  inf,  476  ;  contra  in  Ire- 
land in  corroboration  of  an  accom- 
plice under  the  Bribery  Act  (Whaley 
V.  Masserene,  8  Ir.  Jur.  N.S.  281,  287)]. 
So,  where  A.  not  only  testified  to  the 
promise  to  marry  her,  but  produced 
letters  to  that  effect  which  sne  swore 
were  in  B.*s  handwriting,  the  letters 
were  rejected  as  corrooorative  evi- 
dence, there  being  no  proof  thereof, 
other  than  A.  *s  own  testmiony  (Owen 
V,  Moberlv,  64  J.P.  88). 

Bastardy, — The  question  being 
whether  A.  was  the  father  of  B.'s 
child,  as  sworn  by  B. ;  and  evidence 
being  given  by  B.  that  she  had  been 
engaged  to  take  charge  of  A.'s  chil- 
dren while  A.'8  wife  was  away,  and 
had,  at  A.*s  request,  removea  from 
her  own  bedroom  with  the  children 
to  one  nearer  A.*s  without  them, 
where  the  connection  occurred ; — 
testimony  by  A.  that,  although  B.  did 
change  her  room,  the  children  con- 
.tinu^  to  sleep  with  her, — held,  not 
admissible  as  corroboration  (ReffeU  v. 
Morton,  70  J.P.  Rep.  347). 
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Admissible, 

some  corroboration  (Sligo  v.  Curran, 
33  It.  L.T.R.  181,  per  Qibaon,  J.,  who 
remarked  that  the  corroboration  re- 
quired in  such  cases,  which  differed 
from  that  in  breaches  of  promise,  was 
evidence  sufficient  to  establish  moral 
probability  of  illicit  intercourse).  So, 
A.'8  paying  B.  maintenance  money  (R. 
V.  Berry,  28  L.J.M.C.  86 ;  Hodges  v, 
Bennett,  5  H.  &  N.  626);  or  even  lend- 
ing her  money  several  times  without 
taking  any  memo,  or  making  any 
entry  (Lawrence  v.  Ligmire,  20  L.T. 
391),  is  corroboration.  And  also, 
where  a  witness  said  to  A.,  "  B.  says 
it  is  yours,  and  you  must  keep  it ; " 
to  which  A.  replied,  "  I  will  not ;  I 
would  rather  go  to  America  "  (R.  v. 
Pearcy,  17  Q.B.  902).  [Cp,  63  J.P. 
674.] 


Agency, — The  question  being  whe- 
ther A.  had  a  general  authority  to 
accept  bilb  for  B.,  the  fact  that  B. 
had  admitted  his  liability  on  a  pre- 
vious bill  accepted  in  his  name  by  A. 
is  admissible  in  confirmation,  though 
not  in  proof,  of  such  authority  (Llewel- 
lyn V.  Winckworth,  13  M.  &  W.  698 ; 
Morris  v.  Bethell,  L.R.  6  CP.  47  ;  arUe, 
81).  So,  proof  of  particular  instances 
is  admissible  to  confirm  testimony  as 
to  a  general  course  of  business  (Bourne 
r.  GaUiff,  11  C.  &  F.  46 ;  arUe,  88). 
As  to  evidence  admissible  to  corro- 
borate testimony  as  to  Wills,  see 
Sugden  v.  St.  Leonards,  ante,  305. 

Murder. — A.  is  charged  with  the 
murder  of  B.  On  the  trial,  C,  a 
witness  for  the  prosecution,  having 
stated  that  he  knew  A.  and  recognised 
him  as  amongst  those  who  had  struck 
B.,  admitted  on  cross-examination 
that  he  had  afterwards  made  an  infor- 
mation before  a  magistrate  in  which 
he  had  not  mentioned  A.  as  being 
present  at  the  attack.  Li  re-examina- 
tion, C.  was  allowed  to  be  asked,  in 
order  to  rebut  the  suggestion  that  he 
had  recently  fabricated  his  evidence, 
whether  he  had  not,  in  an  earlier 
information  before  the  same  magis< 
trate,  sworn  that  he  saw  A.  throw 
stones  at  B.,  and  mentioned  A.  by 
name  [R.  v.  Coll,  24  L.R.I.  622,  C.C.R., 


Inadmissible. 

Oift  of  Property. — A.,  owning  a 
house  in  Wales,  marries  B.,  who  owns 
a  house  in  Paris.  On  A.*8  death  B. 
claims  a  bust  of  A.  in  marble  aa 
having  been  given  to  her  by  the  latter. 
No  words  of  donation  were  alleged^  or 
any  place  or  time  of  gift;  but  in 
corroc>oration  proof  was  given  on 
behalf  of  B.  that  the  bust  was  finished 
after  their  marriage  and  removed 
from  A.'s  house  in  Wales  to  B.*8  in 
Paris,  where  it  had  remained  ever 
since.  Held,  no  corroboration,  as  the 
evidence  was  consistent  with  either 
view  (Finch  v.  Finch,  23  Ch.  D.  267, 
C.A.  ;  post,  456). 

Pdicy,  Object  of  deposit. — The 
question  being  whether  A.  held  a  policy 
of  insurance  on  B.'s  life  as  security 
for  a  past  debt  or  for  future  advances  ; 
— the  fact  that  B.  paid  the  premiums 
on  the  policy  till  his  death,  is  in- 
admissible as  corroboration,  being 
consistent  with  either  view  (Mahalm 
r.  M'Cullagh,  27  L.R.I.  431). 

Agency. — In  an  action  by  A.,  a 
pUot,  against  B.,  a  boat  owner,  for 
services  rendered  in  raising  a  sunken 
boat  on  the  alleged  instructions  of  K  ; 
— evidence  that  the  sinking  of  the 
boat  occurred  throuffh  the  negligehce 
of  A.,  held  inadmissible  to  corroborate 
B.'s  denial  of  such  instructions,  unless 
at  the  time  of  such  alleged  instruc- 
tions B.  was  aware  of  A.*s  nejdigence 
(Speeding  v.  Young,  33  L.J.CJP.  286. 
per  Willes,  J.  If  B.  had  been  aware  of 
the  negliffenoe,  it  would  have  rendered 
his  denied  more  probable). 


Identity. — A.  is  charged  with  perjury 
in  falsely  swearing  that  he  identified 

B.  on  a  certain  occasion.  The  pro- 
secution having  put  in  the  deposition 
of  C.  (deceased)  which  contained  inter 
edia  some  evidence  favourable  to  A. 
as  to  B.'s  identity,  D.,  another  witness 
for  the  prosecution,  was  not  allowed 
to  be  asked  on  cross-examination,  for 
the  purpose  of  confirming  the  favour- 
able  part  of  C.'s  declaration,  whether 

C.  had  not  also  in  D's  presence  identi- 
fied B.  (R.  r.  Parker,  3  Doug.  242: 
Ros.  Cr.  £v.  98). 
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and  see  R.  v.  Coyle,  7  Cox,  74,  where 
the  witness  was  allowed  to  state  in 
chief  that  he  had  given  the  same 
account  on  his  cro6s-examination  in  a 
previous  trial.  In  the  former  case 
the  earlier  information  itself  would 
have  been  admissible,  and  the  proper 
evidence  of  C.*8  statement  before  the 
magistrate,  but  no  objection  on  this 
ground  having  been  taken  at  the  trial  or 
reserved  for  the  C.C.R.  {cp.  post,  chap, 
xlix.),  the  above  quefttion  was  by  the 
minority  of  the  Court  held  allowable]. 
Carnal  Krundedge. — A.  i&  charged 
with  attempting  to  carnally  know  B., 
a  young  sirl.  On  B.'s  mother  telling 
A.  that  B.  had  said  A.  had  fastened 
the  door  of  the  room  with  a  towel- 
horse,  A.  replied  that  he  had  put  the 
towel-horse  against  the  door  to  prevent 
it  blowing  open.  Held  B.*s  statement 
was  admissible  to  corroborate  A.'8 
testimony  (R.  v.  Gray,  68  J.P.Rep.327, 
aCR.) 


Inadmiasible. 


Carnal  Knowledge, — In  R.  r.  Gray 
opposite,  it  having  been  proved  that  B. 
h&d.  a  venereal  disease,  the  fact  that  A. 
had  refused  to'allow  himself  to  be  medi- 
cally examined,  held  not  admissible 
in  corroboration  of  A.'8  evidence. 
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CHAPTER  XLII. 

EXECUTION  OF  DOCUMENTS.     ATTESTATION.     INCORPORATION. 
ALTERATIONS  AND  BLANKS.     REGISTRATION,  STAMPS,  ETC. 

The  execution,  attestation,  and  other  requirements  affecting 
the  validity  of  documents  may  be  proved  in  the  manner 
hereinafter  stated. 

Documents  may,  for  evidential  purposes,  be  roughly  classed  as 
public  (i.6.,  both  in  respect  of  method  of  proof  and  admissibility  against 
strangers)  ;  jvdicicU  (i.e.,  public  as  to  method  of  proof,  but  admiasiUe 
for  the  most  part  only  between  parties  and  privies) ;  and  priv<Ue  (t.e., 
both,  for  the  most  part,  as  to  method  of  proof  and  effect). 

EXECUTION. — ^The  authenticity  of  public  and  judicial  documents 
will  be  more  fully  considered  in  chap,  xliii.  when  dealing  with  their 
contents,  since  in  most  of  the  statutes  providing  for  their  proof  the 
two  subjects  are  treated  togethiBr.  It  will  suffice  here,  therefore,  to 
say  that  many  of  such  documents  (e.|/.,  Acts  of  Parliament)  bdjig 
judicially  noticed  are  admissible  in  evidence  without  any  authentica> 
tion  whatever,  while  others  need  no  further  authentication  than  that 
of  appearing  in  a  Government  Gazette,  or  '^  purporting"  to  be  printed 
by  the  official  printers,  or  ''purporting"  to  be  certified,  stamped, 
sealed,  or  signed  by  certain  officers  or  departments,  the  effect  bcong, 
so  far  as  genuineness  and  validity  go,  to  render  such  documents 
primd  facie  admissible,  and  to  throw  upon  the  opponent  the  onus  of 
impeaching  them  if  he  can. 

The  various  requirements  for  the  execution  of  privcUe  documents 
will  now  be  considered. 


CHAP.  XLII.]  EXECUTION  OF  DOCUMENTS.  477 

HandwritiniT  and  Signatnre. — The  handwritiDg  and  signature  of 
unaiteiUd  documents  may  be  proved  by  calling  (1)  the  writer;  or 
(2)  a  witness  who  saw  the  document  signed;  or  (8)  a  witness  who  has 
acquired  a  knowledge  of  the  toriting  in  any  of  the  three  ways  men- 
tioned, ante,  868  ;  or  by  (4)  eompariaon  of  the  document  in  dispute 
with  any  other  proved  to  the  satisfaction  of  the  judge  to  be  genuine 
(ante^  91-2,  109) ;  or  by  (5)  the  cuimieeiana  of  the  party  against 
whom  the  document  is  tendered,  whether  such  admissions  are  expressly 
made  for  the  purposes  of  the  trial  (ante,  10),  or  are  merely  of  an  evident 
tiary  nature  {ante,  218). 

The  above  methods,  moreover,  being  equally  admissible  and  equally 
primary  (Tay.  s.  1862 ;  ante,  369),  may  be  resorted  to  indifferently  ; 
subject,  of  course,  to  observation  should  weaker  proof  be  tenderod 
where  stronger  might  have  been  adduced. 

Mode  of  Signature. — ^As  a  general  rule,  even  where  signature  is 
required  by  statute  and  for  solemn  documents,  a  manual  signing  is 
not  essentia],  any  form  in  which  a  person  affixes  his  name,  with 
intent  that  it  shall  be  treated  as  his  signature,  being  sufficient. 
Thus,  a  toill  may  be  signed  by  another  guiding  the  testator's  hand 
(Wilson  V.  Beddard,  12  Sim.  28);  or  by  a  stamp  (Jenkyns  v.  Gaisford, 
11  W.R.  854  ;  Bennett  v.  Brumfitt,  L.R.  8  O.P.  28),  mark,  whether 
the  testator  can  write  or  not,  for  no  such  inquiry  will  be  allowed 
(Baker  V.  Dening,  8  A.  <k  E.  94),  initials  {Be  Blewitt,  5  P.D.  116  ;  Be 
Savory,  15  Jur.  1042),  or  initialled  seal  (/?6  Emerson,  9  L.E.I.  448  ; 
i^  Lemon,  80  Ir.  L.T.K  127) ;  but  not  by  a  plain  seal  {idX  nor  by 
passing  a  dry  pen  over  a  previous  signature  (Casement  v,  Fulton,  5 
Moo.  P.O.  180 ;  Kevil  v.  Lynch,  I.E.  8  Eq.  244).  And  a  will  or  deed 
executed  in  an  assumed  name  is  valid,  if  not  intended  to  deceive  {Re 
Clarke,  1  S.  <k  T.  22 ;  Ee  Douce,  2  id.  598 ;  poet,  chap.  xlvi.).  So  signa- 
ture under  the  Staiute  of  Frauds  may  be  by  surname  only  (Lobb  v, 
Stanley,  5  Q.B.  574),  mark,  stamp,  initials  (Benjamin  on  Sale,  288), 
pencil  {id. ;  Geary  v.  Physic,  inf. ;  but  cp.  poet,  491),  printing,  if  other- 
wise adopted  by  the  party  (Schneiders.  Norris,  2  M.  &  S.  286 ;  Torret 
V.  Cripps,  27  W.R.  706  ;  Hucklesby  v.  Hook,  82  L.T.  117),  or  in  the 
third  person,  e.g.,  where  A.  wrote  ''sold  to  A.''  (Johnson  v.  Dodgson, 
2  M.  &  W.  659 ;  Bleakley  v.  Smith,  11  Sim.  150 ;  and  see  Durrell  v. 
Evans,  1  H.  &  C.  174,  where  A.  was  bound  by  his  agent's  entry,  "  A. 
bought  of  B.'^.  But  the  signature  *in  such  cases  must  be  intended 
to  govern  and  authenticate  every  material  part  of  the  instrument 
(Hubert v.  Tumer,4Scott N.R. 486 ;  Caton v.  Caton,  L.R.  2H.L.  127). 
Moreover,  as  the  statute  only  applies  to  parol  contracts,  an  misigned 
deed  may  be  valid  thereunder  (Tay.  s.  1001 ;  Ros.  N.P.  189  ;  contra, 
as  to  a  sealed  but  unsigned  will  of  lands  before  1888,  Ros.  N.P.  147). 
So,  the  signature  of  a  notice  of  objection  to  a  voter  under  6  &  7  Yict. 
c.  18, 8. 17  (Bennett  v.  Brumfitt,  eup.),  or  of  notices,  <kc.,  under  the 
Public  Health  Act,  1875,  s.  150  (Brydgesv.Dix,Timee,  Jan.22,1891), 
may  be  by  stamp  or  print.  And  an  endorsement  in  pencil  of  a 
promissory  note  has  been  held  valid  (Geary  v.  Physic,  5  B.  <k  C.  284). 
On  the  otiier  hand,  a  solicitor's  signatiure  to  a  County  Court  bill  of 
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particulars  has  been  held  invalid  unless  manual  (R.  v,  Cowper,  24 
Q.B.D.  533 ;  though  in  the  0.  A.  the  two  judges  who  heard  the  appeal 
were  divided). 

Intention  in  Executing, — The  intention  with  which  a  document 
was  executed  may  be  shown  by  parol,  e,g.y  that  a  deed  was  signed  as 
a  will,  or  a  will  not  as  such,  but  for  some  collateral  purpose ;  or  that 
a  document  was  executed  conditionally  as  an  escrow,  or  as  a  duplicate, 
and  not  a  distinct  instrument  (ante^  801-2,  posij  538-9).  So,  also, 
the  capacity  in  which  it  was  executed,  e,g,^  as  principal  or  agent 
(Youngv.  Schuler,  1 1  Q.B.D.  651 ;  op,  Lawriet?.  Lees,  7 App.  Gas.  19),  or 
as  party  or  agent,  though  signing  as  witness  (Carr  v.  Lynch,  1900,  1 
Oh.  613  ;  Wallace  v.  E^  1903, 1  I.E.  32);  or  the  purpose,  e.g.y  for 
indorsement  or  negotiation  (Gompertz  v.  Cook,  20  T.L.R.  106). 

Signature  by  one  Pcurty  only.  Repeated  Signatures, — As  to  signa- 
ture by  one  party  to  an  instrument  only,  see  Manchester  Brewery  v. 
Coombs,  82  L.T.  347 ;  May  t?.  Belleville,  54  W.B.  1 2 ;  Clements  v.  Carey, 
40  Ir.  L.T.E.  20 ;  and  as  to  one  signing  on  the  faith  of  others  signing, 
poety  552.  Where  a  party  executes  a  document  in  several  different 
capacities,  it  is  not  necessary  that  he  should  sign  more  than  once,  and 
extrinsic  evidence  is  admissible  toshow  his  intention  (Young  v.  Schuler, 
sup. ;  Ball  v,  Dunsterville,  4  T.R.  313 ;  Drew  v,  Norbury,  3  Jo.  &  lAt. 
267, 284 ;  Tay.  s.  1  109a).  Where  debentures  were  required  to  be  signed 
by  two  directors  and  the  secretary,  and  one  of  the  directors  acted  as 
secretary,  signing  again  in  that  capacity,  the  execution  was  held  suffi- 
cient {Re  Wright,  39  Ir.  L.T.R.  204). 

Qtudified  Signatures. — As  to  the  effects  of  qualifying  words  ap- 
pended to  a  signature,  see  Exchange  Bank  v.  Blethen,  10  App.  Cas.  293; 
Kirkwood  v.  Carroll,  1903, 1  K.B.  531 ;  andcp.  Re  Atkinson,  an<0, 308. 

Sealing  and  Delivery. — Signature,  though  usual,  is  not  necessary 
to  the  validity  of  a  deed,  unless  under  a  power  requiring  it^  and  forms 
no  part  of  the  execution  (Norton,  Deeds,  5).  Nor  is  an  unsigned 
indenture  of  lease  for  more  than  3  years  void  under  the  Statute  of 
Frauds  {id. ;  Tay.  s.  1001).  But  where  the  signature  of  a  deed  has  been 
proved  and  the  attestation  clause  is  in  the  usual  form,  sealing  and 
delivery  may  be  presumed  (Tay.  s.  149  ;  Ros.  N.  P.  137  ;  even  l£oagh 
«  delivery  "  is  not  mentioned  in  the  clause,  Hail  v.  Bainbridge,  12Q.B. 
699).  So,  if  signature  and  sealing  are  proved,  delivery  wOl  be  pre- 
sumed {id.).  And  where  a  party  had  acted  under  a  deed  which  was 
merely  sealed,  but  not  signed  nor  attested,  its  due  execution  was 
presumed  against  himself  (Cherry  v.  Homing,  4  Ex.  631). 

Sealing. — To  constitute  sealing,  neither  wax,  nor  wafer,  nor  a  piece 
of  paper,  nor  even  perhaps  an  impression  is  necessary  {Re  Rn-niyi^ndfl^ 
L.R.  6C.P.  411),  provided,  from  the  testimony  or  circumstances 
adduced,  that  sealing  may  in  fact  be  inferred  (Natl.  Prov.  Bank  r. 
Jackson,  33  Ch.  D.  1,  C.A.).  But,  a  transfer  which  merely  bore  a 
printed  circle  containing  the  words  "place  for  seal''  was  held  insuffi- 
cient, although  duly  attested  as  '*  signed,  sealed,  and  delivered  "  (Jte 
Balkis  Co.,  58  L.T.  300,  C.  A.)  ;  and  where  a  voluntary  bond  which 
referred  to  contemplated  testamentary  dispositions  which  were  to 
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supersede  it,  had  a  similar  attestation  clause,  but  bore  no  trace  of  a 
seal,  and  was  found  in  the  possession  of  a  deceased  obligor,  it  was 
rejected  (Re  Smith,  Oswell  v.  Shepherd,  67  L.T.  64  C.A.).  Corpora- 
Hon  SeaL — Where  the  seal  is  that  of  a  corporation  and  is  not  judi- 
cially noticed  (ante,  14-16),  it  may  be  proved  by  any  one  who  knows 
it,  without  calling  a  witness  who  saw  it  affixed  (Moises  v,  Thornton,  8 
T.R.  303, 307 ;  doubted  Tay.  s.  1852,  who  cites  Doe  v.  Chambers,  post, 
481,  conira,  which,  however,  merely  held  that  the  secretary  who  affixed 
the  seal  was  not  an  attesting  witness,  though  hcul  he  been  it  might 
have  been  necessary  to  call  him ;  and  as  to  cases  where  attestation 
is  essential,  see  in/,,  480)  [Steph.  art.  67,  n.  3 ;  Hoe.  N.P.  132].  It 
will  also  be  presumed  to  have  been  affixed  by  the  proper  person, 
though  this  may  be  rebutted  by  proof  of  absence  of  authority  (Clarke 
V,  Imperial  Gas  Co.,  4  B.  &  Ad.  315).  As  against  the  corporation, 
even  seals  in  validly  affixed  may  be  good  (ante,  75);  and  a  company 
may  also,  by  its  own  negligence,  be  estopped  from  disputing  the 
absence  (Hoare  v,  Lewisham,  17  T.L.B.  774),  or  invalidity  of  a  seal 
(Yagliano  v.  Bank  of  England,  1891,  A.C.  107 ;  poet,  chap,  xlviii.).  The 
seal  need  not  be  the  corporate  seal,  any  private  one,  duly  adopted, 
will  suffice  (B.  V,  St.  Paul,  7  Q.B.  232) ;  and  a  previously-affixed  seal 
may  be  adopted  for  the  purposes  of  a  particular  document  (B.  v. 
Monahan,  38  Ir.  L.T.B.  218).  An  English  company  may,  also,  have 
special  seals  for  contracts  made  abroad  (Company  Seals  Act,  1864,ss. 
2-3,),  or  adopt  its  foreign  agent's  seal  (Companies  Act,  1862,  s.  55). 
Although  a  corporation  may  in  some  cases  take  advantage  of  the 
absence  of  a  sealed  contract,  this  does  not  necessarily  apply  to  third 
parties  (Bournemouth  Coms.  v.  Watts,  14  Q.B.D.  87).  As  to  sealed 
confirmation  of  unsealed  contracts,  see  Brooks  v,  Torquay  Council, 
1902, 1  K.B.  601.  See  further  as  to  proof  of  corporation  documents 
and  seals,  post,  511-512. 

Delivery  is  essential  to  a  deed  (for  the  history  of  this,  see  2  Poll.  & 
Mait.  Hist.  Eng.  Law,  83-6, 190 ;  Wigm.  s.  2405),  and  the  deed  takes 
effect  therefrom.  No  particular  form,  however,  is  necessary.  Thus, 
a  party  throwing  the  document  on  the  table  with  intent  that  the 
other  should  take  it  up  (Com.  Dig.  Fait.  A.  3) :  or  treating  it  as  his 
own  (Ballv.  DunsterviUe,4T.B.  313);  or  adopting  the  signature  of 
one  who  has  signed  for  him  (Tupperv.  Foulkes,  9  C.B.N.S.  797),  is 
sufficient.  And  fixing  the  common  seal  of  a  corporation  is  tantamount 
to  delivery,  unless  an  opposite  intent  can  be  gathered  (Mowattv. 
Castle  Steel  Co.,  34  Ch.  D.  58 ;  Staple  of  England  v.  Bank  of 
England,  21  Q.B.D.  160;  Boberts  v.  Security  Co.,  1897,  1  Q.B.  Ill, 
C.A.;  Norton  on  Deeds,  9-11).  After  material  alteration,  or  the 
filling  in  of  blanks,  the  deed  will  be  void  at  law  unless  re-delivered 
(Cole  V.  Parkin,  12  East,  471 ;  Powell  v.  London  Provl.  Bank,  1 893,  2 
Ch.  555,  CA.);  though  if  given  for  good  consideration  it  may  be  valid 
in  equity  (2?«  Queensknd  Co.,  1894, 3  Ch.  181).  [See  generally  as  to 
the  Forms  and  Execution  of  Deeds,  Norton  on  Deeds,  1-25 ;  and  30 
Sol.  Jo.  636, 651,  667.] 

As  to  the  execution  of  instruments  under  powers  of  aUomey,  see 
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Oonveyancing  Acts,  1881,  ss.  44,  48,  and  1882,  ss.  8,  9 ;  Young  v, 
Schuler,  1 1  Q.B.D.  661 ,  cited  ante,  60  ;  Ros.  N.P.  138.  As  to  execu- 
tion under  Order  of  the  Court,  see  Jud.  Act,  1884,  s.  14 ;  Howarth  v. 
HowRFth,  11  P.D.  63,  95;  Re  Cathcart,  1893,  1  Ch.  466;  Roa.  N.P. 
1 88 ;  and  Ann .  Pr .,  note  to  above  section.  And  as  to  execution  before 
a  purchaser's  solicitor,  105  L.T.Jo.  267. 

Docmuents  requiring  Attestation. — Documents  required  by  law 
to  be  attested  must  (subject  to  the  exceptions  mentioned  below)  be 
proved  by  calling  the  attesting  witness ;  the  admissions  of  the  writer, 
whether  out  of  court  or  in  the  witness  box,  being  neither  compellable, 
nor  even,  if  voluntary,  receivable  {ante,  213,  461-2). 

Principle. — The  reason  is,  not  (as  is  sometimes  supposed)  that 
proof  by  the  attesting  witness  is  the  best  evidence,  but  that  he  is  the 
witness  appointed  or  agreed  upon  by  the  parties  to  speak  to  the 
circumstances  of  its  execution  (Geralopulo  v.  Wieler,  10  C.B.  690, 
696;  Gussons  9.  Skinner,  11  M.<k  W.  161, 168);  an  agreement  which 
may  be  waived  for  the  purposes  of  the  trial,  but  cannot  be  broken 
(Whyman  v.  Garth,  8  Ex.  803). 

History. — This  is  the  most  ancient  and  inflexible  of  all  the  rales 
of  evidence,  running  back  to  the  times  of  the  Franks,  amongst  whom 
the  witnesses  to  a  deed  might  be  required  to  defend  it  by  battle. 
Down  to  the  middle  of  the  sixteenth  century,  however,  the  attesting 
witnesses  were  summoned  with  the  jury  and  conferred  privately  with 
them,  not  giving  their  testimony  in  open  court.  The  present  rule 
appears  to  have  no  connection  with  the  ''best  evidence''  principle 
which,  as  we  have  seen,  was  a  much  later  introduction  {ante,  35). 
Indeed,  at  first,  a  witness  to  an  instrument  was  not  nece^arily  one 
who  had  seen  it  executed,  but  one  who  was  willing  to  give  it  credit 
by  his  name;  and  it  was  no  uncommon  thing  for  such  witnesses, 
when  questioned,  to  know  nothing  about  the  execution  (Thayer,  Pr.  Tr. 
Ev. 97-99, 501-503;  Steph.notexxviii.).  Prior  to  the  Oommon  Law 
Procedure  Act,  1854,  all  attested  documents,  and  not  merely  as  now 
only  those  required  by  law  to  be  attested,  were  in  general  obliged  to 
be  proved  by  calling  the  attesting  witness  {jpoet^  484). 

Prima/ry  and  SecoTidary  Evidence. — The  terms  "primary"  and 
''  secondary  "  are  often  used  in  this  connection  to  denote  respectively 
the  direct  testimony  of  the  attesting  witness,  or  the  preeumpiive  evi- 
dence that  all  was  rightly  done,  which  arises  from  proof  of  his  hand- 
writing when  he  is  incapable  of  being  called,  but  which  is  inadmis- 
sible until  the  absence  of  the  direct  testimony  is  explained.  Where 
there  are  several  attesting  witnesses,  however,  only  one  need  be  called, 
except  in  the  case  of  wills  of  realty  {post,  chap,  xliii. ;  Tay.  s.  1854 ; 
Bos.  N.P.  148);  and,  where  the  execution  has  already  been  proved 
in  a  former  trial  between  the  same  parties,  by  an  attesting  witness, 
since  deceased,  his  deposition  is  considered  "  primary  evidence,*'  and 
dispenses  with  calling  the  survivor  (Wright  v.  Tatham,  1  A.AE.  3; 
cp.  Gomall  v.  Mason,  amie,  435).  The  absence  of  all  the  witnesses 
must,  however,  be  accounted  for  before  "secondary  evidence"  of 
execution  {e.g.^  by  proof  of  their  handwriting,  ifec.)  will  be  admitted ; 
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but  when  all  the  i^tnesses  are  dead  or  their  abeence  is  satisfactorily 
explained,  proof  of  the  handwriting  of  any  one  is  sufficient  (Adam  v. 
Kerr,  1  B.&P.  360  ;  Nelson  v.  Whittall,  1  B.  &  Aid,  19). 

The  witness  must  intend  to  attest  (Be  Smith,  15  P.D.  2);  and  ex- 
trinsic evidence  on  this  point  is  receivable  {ante,  301).  Unless  other- 
wise provided,  however,  it  is  not  necessary  that  the  witness  to  a  deed 
should  have  actually  seen  the  party  sign  or  seal ;  it  is  sufficient  if  the 
latter  acknowledged  an  impression  already  made ;  or  if  he  delivered 
the  document  already  signed  and  sealed,  or  sealed  alone,  where  signa- 
ture is  not  necessary  (Ros.  N.F.  136).  But  it  is  otherwise  in  the  case 
of  a  will(Tay.  s.  1053;  Theobald,  Wills,  6th  ed.,  33-5). 

IHscrediting, — As  to  how  far  a  party  may  discredit  an  attesting 
witness  called  by  himself,  see  ante^  458 ;  and  as  to  discrediting  a 
deceased  witness,  by  proof  of  his  previous  statements  denying  the 
execution,  see  amte,  254. 

Who  may  he  ctUeating  Witneasee, — Generally  any  one  competent  to 
be  a  witness  is  competent  to  attest ;  thus,  infants  if  of  years  of  dis- 
cretion, and  now  husbands  and  wives  for  each  other  (44  Sol.  Jo.  422 ; 
Weir,  Bills  of  Sale,  310),  may  be  attesting  witnesses.  Indeed,  even 
incompetency  in  the  witness  will  not  invalidate  a  will  ( Wills  Act,s.l4); 
but  while  executors  and  beneficiaries  are  competent,  neither  they  nor 
their  husbands  or  wives  can  take  any  benefit  under  the  will  (Wills 
Act,  1837,  ss.  15, 17).  This  forfeiture,  however,  though  held  to  apply 
to  a  beneficiary  under  a  parol  trust  {Ee  Fleetwood,  15  Ch.  D.  594  ; 
eoTi^ra,  O'Brien  v,  Condon,  1905, 1 1.R.51),  does  not  apply  to  a  super- 
fluous witness  who  did  not  sign  cmimo  cUtestcmdi  {Re  Sharman,  L.R. 
1  P.&D.  661 ;  lie  Smith,  15iP.D.  2;  Byrne  v.  Nolan,  118  L.T.Jo.80; 
Re  Murphy,  I.  B.  8  Eq.  300) ;  nor  to  a  creditor  (s.  16) :  nor  to  a  trus- 
tee taking  merely  the  legal  estate  (OressweU  v.  Cresswell,  6  Eq.  69) ; 
nor  to  a  witness  who  attests  a  will  giving  him  a  legacy,  but  not  the 
codicil  republishing  it,  or  who  attests  the  codicil  but  not  the  will  {Re 
Trotter,  1899,  1  Ch.  764). 

On  the  other  hand,  a  party  to  a  deed  is  not  competent  to  attest  it 
(Seal  V,  Claridge,  7  Q.B.D.  516) ;  nor  can  a  proxy  though  not  a  party 
to  or  beneficially  interested  in,  the  instrument,  attest  his  own 
appointment  {Re  'Pajcrott,  Exp,  Cullen,  1891,2  Q.B.  151,  where  the 
history  of  this  rule  is  traced)  ;  nor  can  any  one  but  a  solicitor  attest 
a  warrant  of  attorney,  or  cognovit  (Tay.  ss.  1111-1118)  ;  and  an  un- 
authorised attestation  is  invalid  (M'Craw  v.  Gentry,  poet,  483).  A 
grantee's  agent,  however,  is  competent  (Peac6  v,  Brookes,  1895, 2  Q.B. 
451).  The  signatures  of  the  directors  and  secretary  of  a  company  wit- 
nessing the  affixing  of  the  common  seal  form  part  of  the  execution, 
and  such  persons  are  not  considered  as  attesting  witnesses  (Doe  v. 
Chambers,  4  A.  <&E.  410  ;  Deffell  v.  White,  L.B.  2  C.P.  144  ;  Shears 
r.  Jacob,  1  id.  513;  Dunn  v.  Dunn,  L.B.  1  P.&D.  277). 

Document  produced;  but  WiPneee  dead,  insane  or  abeent. — ^When, 
although  the  document  is  forthcoming,  the  witness  is  dead,  insane, 
out  of  the  jurisdiction,  kept  away  in  coUusion  with  the  other  side,  or 
cannot  be  found  after  diligent  search,  and  the  document  is  not  thirty 
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years  old,  secondary  evidence  of  execution  must  be  given  by  proof  of 
the  handwritiiig  of  the  witness ;  or,  if  this  is  not  obtainable  by  pre- 
sumptive or  any  other  available  evidence  [Clarke  v.  Clarke,  5  L.B.I. 
47 ;  Baxendale  v.  De  Valmer,  57  L.T.  556  ;  Byles  v.  Cox,  74  id.  222  ; 
Ee  Peverett,  87  id.  143  ;  and  see  GomaU  v.  Mason,  12  P.D.  142,  cited 
arUe,  435  ;  by  consent,  however,  an  affidavit  of  execution  by  a  witness 
to  a  will  may  be  dispensed  with,  Be  Hux,  46  L.J.F.  39 ;  and  see  Re 
Ovens,  inf.  483].  So,  perhaps,  if  the  vdtness  is  seriously  ill  (Jones  v. 
Brewer,  4  Taunt.  46  ;  contray  Harrison  v.  Blades,  3  Camp.  457,  where 
the  proper  course  was  said  to  be  either  to  apply  to  examine  the  witr 
ness  out  of  court,  or  to  postpone  the  trial ;  Tay.  s.  1843;  Ros.  N.P. 
134). 

Document  lost,  destroyed  or  cancelled.  Witneae  alive  or  dead. — ^The 
rule  requiring  the  production  of  the  attesting  witnesses,  provided  their 
nam/es  a/re  knovniy  holds,  although  the  document  is  lost  or  destroyed 
(Keeling  v.  Ball,  Peake  Add.  Cas.  88 ;  Gillies  v.  Smither,  2  Stark.  R. 
528)  ;  or  cancelled  (Breton  v.  Cope,  1  Peake  N.P.  44,  where,  in  order 
to  receive  a  recital  in  a  deed  as  an  admission,  it  was  held  that  the  deed 
must  be  strictly  proved,  although  it  was  cancelled  ;  cp.  Re  Jjamberty 
and  Doe  v,  Pembroke,  arUe,  291)  ;  or  the  witness  is  blind  (Cronk  v. 
Frith,  9  C.<kP.  197)  ;  or  the  person  executing  the  document  has  ad- 
mitted the  execution  (anUj  213 ;  though  as  to  such  admissions  made 
by  a  party  to  the  cause  for  the  purposes  of  the  trial,  see  inf.  483). 
Where  both  the  documefnt  ia  lost  and  the  attesting  vntneea  is  dead^ 
proof  of  his  handwriting,  by  some  one  who  remembers  having  seen 
the  document,  though  advisable,  is  not  indispensable  [R.  v.  St.  Giles, 
1  E.&B.  642,  the  case  of  a  deed,  where  a  witness  who  did  not  know 
the  handwriting  of  the  alleged  attesting  witness,  stated  that  he  re- 
membered the  latter*s  name  being  opposite  to  the  signatures  of  the 
parties,  and  also  that  a  local  lawyer  of  the  same  name,  whose  writing 
it  probably  was,  was  dead.  The  Court,  in  holding  this  sufficient,  re- 
marked that  proof  of  handwriting  could  be  required  for  no  object  ex- 
cept to  establish  the  identity  between  the  dead  man  and  the  witness ; 
if  the  evidence  did  not  establish  such  identity,  then  it  was  a  case  of  an 
attesting  witness  unknown,  and  feU  within  a  different  rule  (cp.  Sly 
V.  Sly,  ante,  269)]. 

If  the  document  is  hst  and  the  names  of  the  attesting  witnesses 
are  vmhnoion  (Keeling  v.  Ball,  sup.)  ;  or  if,  though  known,  no  proof 
of  their  handwriting  can  be  given  (R.  v.  St.GUes,  sup.^per  Erie,  J.), 
the  document  may  be  proved  as  if  unattested.  Thus,  the  existence 
and  execution  of  an  indenture  of  apprenticeship  has  been  presumed 
from  proof  that  the  master  and  apprentice  had  acted  in  that  capacity 
(R.  V.  Fordingbridge,  cited  atite,  110). 

Where  attesting  Witness  forgets^  denies,  or  refuses  to  prove, — Where 
the  witness  has  no  recollection  of  the  execution,  but  from  seeing  his 
signature  has  no  doubt  that  it  took  place,  this  is  sufficient  proof 
(Ros.  N.P.  136  ;  and  see  as  to  wills,  Wright  v.  Saundersom,  9  P.D. 
149  ;  Paton  v.Ormerod,  C.A.  Times,  Feb.  3, 1892 ;  Whiting  v.Tumer, 
89  L.T.  71).  And  where  a  person  who  saw  the  execution,  afterwards 
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subscribed  his  name  without  the  knowledge  or  request  of  the  parties 
(M'Graw  v.  Gentry,  8  Camp.  232)  ;  or,  where  one  of  the  latter  had 
subscribed  a  fictitious  name  as  witness  (Fasset  v.  Brown^  Feake,  23) 
the  execution  was  allowed  to  be  proved  as  if  there  were  no  witness, 
«^.,  by  evidence  of  the  handwriting  of  the  party  executing,  or  other- 
wise.    So,  if  the  attesting  witnesses  to  a  will  refuse  to  make  an 
affidavit  of  execution,  the  Court  may  dispense  with  their  evidence 
and  accept  that  of  the  executor  alone  {Re  Ovens,  29  L.R.I.  451) ;  or 
order  his  examination  in  court  {Re  Sweet,  61  L.  J.  P.  &  D.  15).     And 
where  an  attesting  witness  denies  the  execution,   other  evidence 
thereof  is  admissible,  and  the  document  may  be  upheld  in  spite  of 
such  denial  (Ooles  v. Coles,  L.B.  1  P.  70  ;  Bowman  v,  Hodgson,  id.  862 ; 
Dayman  v.  Dayman,  71  L.T.699 ;  Pilkington  v. Gray,  1899,  A.C.  401  ; 
cp.  Whiting  v.  Turner,  sup.)  ;   though  where  the  denial  is  distinct 
and  positive  and  there  is  nothing  to  throw  doubt  upon  it,  the  attes- 
tation  will  be  rejected  (Wyatt  v.  Berry,  1893,  P.  5 ;  cp,  Woodhouse 
V.  Balfour,  18  P.D.  2).  As  to  denials  by  a  deceased  witness,  secants,  254. 
Where  attesting  Witness  need  not  be  callM. — In  the  following  cases 
proof  of  the  execution  of  documents  required  by  law  to  be  attested 
is  dispensed  with,  although  the  subscribing  witness  may  be  alive  and 
in  court  ready  to  be  called: — (1)  When  the  document  is  ancient, 
».«.,  thirty  years  old ;  see  inf.  484-5.     (2)  When  the  execution  has 
been  admitiedfor  the  purposes  of  the  trial  ( Whyman  v.Garth,  8  Ex.  808 ; 
Tay.  s.  1849;  ante,  213,  461-2;  as  to  such  admissions,  which  wiU  not 
in  all  cases  dispense  with  formal  proof,  see  ante,  10-11).     (3)  When 
the  document  is  in  the  possession  of  the  adversary,  who  refuses  to 
produce  it  pursuant  to  notice  (Cooke  v.  Tanswell,  8  Taunt.  450 ; 
Poole  V.  Warren,  8  A.  <k  E.  588) ;  or  when,  although  producing  it  pur- 
suant to  notice^  he  claims  some  subsisting  interest  under  it  in  the 
subject-matter  of  the  cause   (Doe  v.  Cleveland,  9  B.  &  C.  864,  869  ; 
Bearden  v.  Minter,  5  M.  &  G.  204  ;  Collins  v.  Bayntun,  1  Q.B.  117  ; 
Nagle  V.  Shea,  inf  ;    for  by  claiming    an    interest    he    admits    its 
validity,  Pearce  v.  Hooper,  3  Taunt.  60)  [Tay. s.  1848 ;  Ros.  N.P.  143]; 
or  when  he  has  executed  a  new  agreemerU  incorporaiing  the  old,  for 
in  this  case  execution  of  the  new  one  alone  need  be  proved  (Fish- 
mongers' Co.  V.  Dimsdale,  6  C.B.  896  ;  12  C.B.  557)  ;    or    when   the 
adverse  party  is  estopped  from  disputing  it  by  recital  (Bringloev. 
Goodson,  5  Bing.  N.C.  738  ;  Nagle  v.  Shea,  Ir.  R.  9  C.L.  389  ;  Nash  v. 
Turner,  1  Esp.  218 ;  but  the  estoppel  is  confined  to  the  part  recited, 
anything  more  must  be  proved  in  the  usual  way,  Gillett  v.  Abbott, 
7  A.  A  E.  783)  [Tay.  s.  1849  ;   Ros.  N.P.  76, 144  ;   contra.  Doe  v.  Pen- 
fold,  8  C.  (&  P.  536].    Where,  however,  the  admissions  do  not  amount 
to  an  express  or  implied  waiver  of  proof  for  the  purposes  of  the 
trial,  or  to  an  estoppel,  they  will  not  dispense  with  calling  the 
attesting  witness.     Thus,  if  the  party  in  his  pleading  denies  the 
execution,  his  admission  thereof  on  oath  in  a  former  trial  will  not  be 
receivable    (Call  v.  Dunning,  4  East,  53  ;    Whyman  v.  Garth,  sup.  ; 
contra,  Bowles  v,  Langworthy,  5  T.R.  366,  is  probably  not  law)  ;  nor 
can  he  be  compelled,  or  even  allowed,  to  be  called  by  his  opponent 
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to  admit  the  execution  in  the  witness-box  (Whyman  v.  Garth,  cited 
ante,  462).  (4)  When  the  person  against  whom  the  document  is 
tendered  is  a  public  officer  hound  by  law  to  procwrc  the  execution,  and 
who  has  dealt  with  it  as  duly  executed  (Plumer  v.  Briscoe,  11  Q.B. 
46,  the  case  of  a  replevin  bond  assigned  by  the  sheiiff;  Bailey  v. 
Bidwell,  13M.&W.78;  Tay.  8.1850).  (5)  Under  the  Merchant 
Shipping  Act,  1894,  s.  694,  as  to  documents  requiring  attestation 
under  the  Act.  (6)  It  is  doubtful  whether  the  attesting  witness  need 
be  called  in  the  case  of  deeds  which  are  executed  by  corporationa 
(<mte,  479-481),  or  enrolled  under  eUxtute  and  tendered  against  persons 
other  than  those  on  whose  acknowledgment  they  have  been  enrolled 
[Tay.  ss.  1852-1853 ;  Steph.  art.  67  n. ;  Ros.  N.P.  182]. 

Doonments  not  requiring  Attestation. — An  attested  document, 
to  the  validity  of  which  attestation  is  not  by  law  necessary,  may  be 
proved  by  admission  or  otherwise,  as  if  there  were  no  attesting 
wituesses  [28  k  29  Yict.  c.  18,  ss.  1,7  (replacing  the  C.L.  Proc.  Act^ 
1854, 17  k  18  Yict.  c.  125,  s.  26,  now  repealed  by  the  St.  Law  Rev.  Act^ 
1892)].  This  rule  has  been  held  to  apply  only  where  all  the  parties 
are  before  the  Court ;  in  proceedings  ex  parte,  the  attesting  witness 
must  still  be  called  {Re  Reay,  8  W.R.  812  ;  Re  Rice,  82  Gh.D.  35 ; 
Worthington  v.  Moore, 64  L.T.  888). 

Identity  of  Party,  Witness,  and  Document. — Proof  of  the  identity 
of  the  writer  or  marksman  with  the  defendant  or  other  person  alleged 
to  have  signed  may,  of  course,  have  to  be  given,  e.g.,  by  showing  that 
the  signature  is  that  of  the  latter,  or  that  he  has  spoken  of  the 
contents  of  the  deed  (Doe  v.  Paul,  8  C.<&  P.  618) ;  or  by  proof  of 
similarity  of  name,  address  and  occupation,  or  even,  especially  if  the 
name  be  uncommon,  of  name  alone  (Hamber  v,  Roberts,  7  C.B.  861 ; 
Simpson  v.  Dismore,  9  M.&  W.  47  ;  aliteriS.  the  name  be  very  common, 
Jones  V.  Jones,  id,  75  and  cp,  R.  v.  Drake,  1  Lew.  CO.  25,  and  White- 
locke  V.  Musgrove,  1  C.  <k  M.  511).  So,  a  foreign  newspaper  article, 
which  purported  to  be  signed  by  A.  and  stated  facts  pointing  thereto, 
was  admitted  against  A.  though  he  denied  its  authorship  (Parmeg- 
giani  v.  Sweeney,  Times,  28  Oct.,  1905).  Where  father  and  son  betu* 
the  same  name,  the  former  is  in  the  absence  of  evidence  presumed  to 
be  indicated  (Stebbing  v.  Spicer,8  Q.B.%21 ',po8t,  575).  [Tay.  ss.  1856- 
1861 ;  Ros.  N.P.  186-7].  As  to  the  identity  of  a  deceased  attesting  wit- 
ness, see  R.  V,  St. Giles,  ante,^S2 ;  and,  where  the  witness  was  a  marks- 
man, Re  QsTneVfl  L.R.Ir.  807,  and  George  v.  Surrey,  M.  &M.  516. 

The  identity  of  the  document,  whether  attested  or  not,  may  also 
have  to  be  shown,  e.g.,  where  the  defendant,  pursuant  to  notice, 
produced  a  document  which  the  plaintiff  denied  to  be  the  contract  in 
question,  parol  evidence  was  received  to  determine  the  point  (Froude 
V,  Hobbs,  1  F.  <k  F.  612).  And  where  the  proceedings  are  not  directly 
upon  the  agreement,  but  for  the  conversion,  detention,  loss,  or  theft 
of  the  document,  evidence  of  identification  may  be  given  without 
notice  to  pixnluce  {post,  495). 

Ancient  Documents. — Private  documents  thirty  years  eld,  pro- 
duced from  proper  custody  and  otherwise  free  from  suspicion,  prove 
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themselves,  and  no  evidence  of  the  handwriting,  signature,  sealing 
or  delivery  need,  in  general,  be  given  [Stark.  £v.,  4th  ed.,  521-524  ; 
Tay.  8s.  87-88  ;  Steph.  art.  88.  The  period  used  to  be  forty  years, 
Gilbert,  Ev.,  Ist  ed .,  102 ;  and  the  first  case  applying  the  reduced  term 
seems  to  be  R.  v.  Farringdon,  1788,  2  T.R.  466].  Indeed,  as  between 
vendor  and  purchaser,  recitals  twenty  years  old  are,  in  the  absence  of 
evidence  to  the  contrary,  sufficient,  although  not  conclusive,  proof  of 
their  contents  (Vendor  k  Purchaser  Act,  1874,  s.  2  ;  Dunn  v. 
Flood,  25  Oh.D.  629,  686  ;  and  see  Conveyancing  Act,  1881,  s.  8). 

Principle. — ^This  rule,  established  for  the  sake  of  general  con- 
venience, is  founded  on  the  great  difficulty  and  often  impossibility 
of  proving  handwriting  after  a  long  lapse  of  time  (Wynne  v,  1^- 
whitt,  4  B.  &  Aid.  876) ;  and  on  the  presumption  that  the  attesting 
witnesses,  if  any,  are  dead — a  presumption  which  is  not  allowed  to 
be  rebutted  by  proof  that  such  witnesses  are  alive  and  actually  in 
court  (Doe  v.  WoUey,  8  B.  &  C.  22  ;  Doe  v.  Burdett,  4  A.  &  E.  19; 
Marsh  v.  Oollnett,  2  Esp.  665). 

The  thirty  years  dates  from  the  execution  of  the  document,  and, 
even  in  the  cane  of  wills,  not  from  the  death  of  the  testator  (Doe  v, 
Wolley,  8up,;  Man  v.  Ricketts,  7  Beav.  98,  101).  In  the  case  of 
documents  of  title,  however,  acts  of  possession  thereunder  should  be 
shown,  though  the  absence  of  such  evidence  goes  merely  to  weight 
and  not  to  admissibility  {ante,  96).  The  rule  applies  not  only  to 
wills  and  deeds  requiring  attestation,  but  to  accounts  (Foster  v. 
Plumbers'  Go.  44  Sol.  Jo.  211),  letters,  entries,  receipts,  settlement 
certificates,  and  indeed  to  all  other  private  documents  (Stark.  Ev., 
4th  ed.,  521-4 ;  Tay.  s.  88). 

It  seems  doubtful,  however,  whether  it  applies  to  documents 
sealed  by  a  court  or  corporation,  since  such  seals,  being  of  a  per- 
manent character,  are  not  rendered  more  difficult  of  proof  by  lapse 
of  time  (R.  v.  Bathwick,  2  B.  &  Ad.  p.  648 ;  Tay.  s.  87).  So,  in  the 
case  of  declarations  made  by  deceased  persons  in  the  course  of  duty, 
or  as  to  pedigree,  the  rule  has  not  always  been  followed  (ante,  257-8). 
And  where  an  old  deed  purported  to  be  an  appointment  under  a 
special  power,  and  to  be  executed  by  the  attorney  of  the  donee  of  the 
power,  the  Ck)urt  presumed  only  the  execution  of  the  deed,  but  not, 
in  the  absence  of  the  power  or  evidence  thereof,  the  authoiity  of  the 
solicitor  to  execute  it  {Re  Airey,  1897, 1  Ch.  164). 

Proper  Custody. — The  proper  custody  of  a  document  means  its 
deposit  with  a  person  and  in  a  place  where,  if  authentic,  it  might 
naturally  and  reasonably  be  expected  to  be  found  [Tay,  ss.  659-664  ; 
Stark  Ev.,  4th  ed.,  291-293,  524-529  ;  Ros.  N.P.  102-104  ;  Steph. 
art.  88  ;  108  L.T.  Jo.  580].  Such  a  custody  is  sufficient,  although 
there  might  be  another  which  would  be  more  strictly  and  absolutely 
proper  (Meath  «.  Winchester,  8  Bing.  N.C.  188;  Croughton  v.  Blake, 
12  M.  &  W.  205). 

Principle, — ^The  proof  is  required  not  as  a  ground  of  reading  the 
document,   but  to  afford  the  jud^e  reasonable    assurance   of    its 
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genuineness  as  being  what  it  purports  to  be  (Doe  v.  Phillips,  8  Q.B. 
158  ;  Bidder  v.  Bridges,  34  W.R.  614). 

Where  the  party  who  tenders  the  instrument  is  also  the  proper 
depository,  no  proof  of  custody  is  needed  (Stark.,  4th ed.,  525-526 ;  Doe 
V,  Phillips,  sup, ;  Doe  v.  Keeling,  11  Q.B.  884  ;  cotUra^  Evans  v.  Bees, 
10  A.  &  £.  151,  154,  is  probably  overruled  on  this  point).  Thus, 
it  is  sufficient  for  overseers  to  produce  an  old  parish  certificate  with- 
out showing  whence  it  came  (R.  v.  Ryton,  5  T.R.  259) ;  or  for  a 
corporation  to  produce  ancient  corporation  documents  (R.  v.  Nether- 
thong,  2  M.  &  S.  337,  338 ;  Brett  v.  Beales,  M.  &  M.  416). 

In  other  cases  the  propriety  of  the  custody  must  generally  be 
proved,  whether  the  document  be  of  a  public  or  private  nature 
(Stark.  Ev.  291),  or  tendered  as  primary  or  secondary  evidence 
(Bidder  v.  Bridges,  sup,).     The  proper  custody  of  parish  registers  of 
baptism  and  burial  is  at  the  incumbent's  residence  or  the  church,  and 
not,  unless  explained,  with  the  parish  clerk  (Doev.  Fowler,  14  Q.B. 
700) ;  that  of  ecclesiastical  terriers  and  vicars'  books  is  in  the  church 
chest,  or  the  registry  of  the  bishop  or  archdeacon  (Armstrong  v. 
Hewitt,  4  Price,  216  ;  Bidders.  Bridges,  sup,),  and  not  with  a  mere 
landowner  in  the  parish  (Tay.  s.  661) ;  that  of  family  Bibles  is  with 
a  member  of  the  family  (Hubbard  t?.  Lees,  L.R.  1  Ex.  255;  ante,  287). 
So  the  poorhouse  of  a  union  is  not  an  improper  repository  for  old 
poor-rate  books  (Smith  v.  Andrews,  1891,  2  Oh.  678,  680),  or  other 
documents  of  parishes  within  the  union  (Slater  v.  Hodgson,  9  Q.B. 
727).     And  a  case  stated  by  a  former  bishop  for  the  opinion  of 
counsel,  and  preserved  with  his  private  papers  and  family  documents, 
has  been  admitted,  although  the  opinion  related  in  some  respects  to 
the  see,  and  might  not  improperly  have  been  preserved  in  the  public 
registry  of  the  diocese  (Meath  v,  Winchester,  sup,).     So,  expired  leases 
are  admissible  which  come  from  the  custody  either  of  the  lessor  or 
his  agent  or  solicitor  (Plaxton  v.  Dare,  10  B.  &  C.  17  ;  Doe  v.  PhiilipSi 
sup,;  Doe  v.  Keeling,  sup.):  or  from  that  of  the  lessee  (Hall  v.  Ball,  S 
M.  &  G.  242).     And  a  chartulary  of  an  abbey  produced  by  the  owner 
of  lands  of  the  abbey,  though  he  was  not  the  principal  proprietor  nor 
owner  of  the  farm  in  question,  has  been  held  admissible  (Bullen  v. 
Michel,  2  Price,  399).     With  regard  to  court  rolls,  the  lord  has  the 
general  right  to  their  custody,  subject  to  the  rightof  the  steward  thereto 
for  the  purposes  of  his  office  {Re  Jennings,  1 903, 1  Ch.  906).     So,  with 
overseers  and  assistant  as  to  rate  and  parish  books  (R.v.  Powell,  63  J.P. 
84).     As  to  the  custody  of  tithe  maps,  see  Lewis  v.  Poole,  61  J.P.776. 
On  the  other  hand,  a  manuscript  enumerating  the  possessions  of  a 
dissolved  monastery,  and  produced  from  the  Herald's  Office  (Lygon  v. 
Strutt,  2  Anstr.  601);  a  manuscript  book  containing  a  grant  to  an 
abbey  produced   from  the  Bodleian  library  at  Oxford  (Michellv. 
Rabbetts,  cited  3  Taunt,  p.  91);  and  a  grant  to  a  priory  produced  from 
the  Oottonian  MSS.  in  the  British  Museum  (Swinnerton  v,  MarqoiB 
of  Stafford,  3  Taunt.  91 ;  Bidder  v.  Bridges,  sup, ;  Mercer  v.  Denne, 
]  904,  2  Ch.  p.  545),  have  been  rejected  because  the  possession  of  the 
documents  was  not  connected  with  an  interest  in  the  property. 
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OONNEOTED  DOOUMEBTTS.  INOOBPOBATION.  BEFEB- 
ENCE. — When  a  transaction  is  contained  in  several  documents, 
parol  evidence  is  admissible  to  connect  them  and  show  what  papers 
were  intended  to  constitute  the  transaction  (Gould  v.  Lakes,  ante^  300, 
303).  This  rule,  however,  is  subject  to  the  qualifications  that  (1)  in 
contracts  under  the  Statute  of  Frauds  such  evidence  is  only  receivable 
when  the  documents  themselves  contain  some  inteTnuU  reference  to 
each  other  [Long  v.  Millar,  4  C.P.D.  450;  which  need  not  be  express, 
but  may  be  a  conclusion  that  the  two  papers  are  parts  of  one  corre- 
spondence. Fry,  Sp.  Perf.,  drd  ed.,  254 ;  and  such  reference  is  not 
required  in  contracts  unafTected  by  the  Act,  Edwards  v.  Aberayron 
Soc.,  1  Q.B.D.  568,  588;  McGuffie  t?.  Burleigh,  78  L.T.  264];  and  (2)  in 
the  case  of  wills,  that  no  unexecuted  document  can  be  incorporated  by 
reference,  unless  it  is  clearly  identified  by  the  description  thereof  in 
the  will,  and  proof  be  given  that  it  was  m  existent  at  the  time  of  the 
execution  of  the  latter  (Singleton  v.Tomlinson,  3  App.  Gas.  404 ;  Theo- 
bald, Wills,  6th  ed.,  66-70) ;  parol  evidence  being  admissible  to  show 
what  documents  exist  to  which  the  will  can  refer  (Paton  v,  Ormorod, 
1 892,  P.  247).  There  is  a  distinction,  however,  between  incorporation 
ioT'canHruction  and  for  probate,  admissible  documents  being  some- 
times omitted  from  the  probate  on  grounds  of  convenience,  e.g.,  their 
length,  detention  by  third  persons,  or  loss,  though  here  copies  are 
occasionally  received  (Quihampton  v.  Going,  24  W.R.  917) ;  while,  on 
the  other  hand,  documents  not  entitled  to  incorporation  in  the  pro- 
bate may  be  valid  as  declarations  of  trust,  subject  to  which  probate 
alone  will  be  granted  (i?6  Marchant,  1893,  P.  254);  or  be  held  by  a 
court  of  construction  to  operate  as  specific  bequests  (Bizzey  v»  Flight, 
3  Ch.  D.  269 ;  Whateley  v.  Spooner,  3  K.  &  J.  542 ;  Smith  v.  Condor, 
9  Ch.  D.  170).  Ab  to  incorporation  of  foreign  in  English  wills,  see 
Re  Schenley,  20  T.L.K.  127.  As  to  incorporation  of  charter-parties 
in  bills  of  lading,  see  cmte,  129  ;  and  cp.  post,  562. 

In  the  following  cases  the  internal  references  have  been  respec- 
tively considered  sufficient  or  insufficient  to  incorporate  the  documents 
refeired  to. 


Reference  Sufficient. 

A.  makes  a  written  offer  to  buy 
goods  of  B.  The  letter  contains  all 
the  terms  of  the  contract  except  B.'s 
name,  but  the  envelope  containing 
the  letter  is  addressed  to  B.  Held,  a 
sufficient  connection  to  satisfy  the 
Statute  of  Frauds  and  the  Sale  of 
Goods  Act,  1893,  s.  4,  and  to  charge 
A.  (Pierce  r.  Gardner,  1897,  1  Q.B. 
688,  C.A. ;  Freeman  r.  Freeman,  7 
T.L.R.  431) ;  and  a  letter  in  reply 
signed  by  B.  saying  simply,  "  1  accept 
your  offer ^''  (Long  r.  Millar,  nup.); 
or  **  I  accept  the  terms  contained  in 
your  letter  of  the  14th  inst."  (Oliver 
r.  Hunting,  t»/.),  is  sufficient  to 
charge  B. 


Reference  iTisvfficient. 

A.  sold  B.  1062  spruce  deals  and 
sent  him  a  detailed  invoice  of  the 
sale.  C,  A.'s  carrier,  also  sent  B.an 
advice-note  as  follows  ;  "  Please  re- 
ceive 1062  spruce  deals,  from  A.,  con- 
signor," upon  the  back  of  which  B. 
wrote  :  "  Refused.  Not  according  to 
representation. — B."  Afterwards,  B. 
wrote  to  A.,  '^  with  reference  to  the 
spruce  deals  refused  by  me  and  now 
lying  at  C.'s,  they  are  so  inferior  I 
cannot  accept  the  same.*'  Held,  that 
as  neither  the  advice-note,  indorse- 
ment, nor  letter  contained  the  full 
terms  of  the  contract,  nor  any  refer- 
ence to  the  invoice  which  did,  there 
was  no  sufficient  contract  under  the 
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Be/erence  Sufficient, 

A.  Bigns  a  formal  agreement  with 
B.  "  to  purchase  three  plots  of  land  at 
Hammersmith  and  pay  a  deposit  of 
£31  thereon."  B.  does  not  sign  the 
agreement,  but  on  receipt  of  the 
deposit  signs  a  separate  pai)er :  **  Re- 
ceived £31  as  a  deposit  on  purchase 
of  three  plots  of  land  at  Hammer- 
smith." ^eld,  that  the  word  *^  pur- 
chase" formed  a  sufficient  internal 
reference  to  connect  the  receipt  with 
the  agreement  under  the  Statute  of 
Frauds,  so  as  to  charge  B.  (Long  r. 
Millar,  4  C.  P.  D.  450). 

A.  agrees  to  sell  B.  an  estate  for 
£2375,  and  signs  a  memo,  containing 
all  the  terms  of  the  contract  except 
the  name  of  the  property.  After- 
wards, on  B.  sending  him  a  cheque 
for  the  deposit,  A.  replies,  '*  I  beg  to 
acknowledge  receipt  of  cheque,  £875, 
on  account  of  purchase  of  Fletton 
Estate."  Held,  a  sufficient  internal 
reference  to  charge  A.  (Oliver  v. 
Hunting,  44  Ch.  D.  205,  per  Keke- 
wich,  J.). 

A.  orally  agrees  to  sell  B.  her  share 
in  the  Barrett's  Grove  property  for 
£200 ;  and  on  B.  paying  her  £1  as 
deposit,  gives  him  the  following  signed 
receipt :  "  Received  of  B.  £1  of  my 
share  in  the  Barrett's  Grove  property, 
the  sum  of  £200,  September  22, 1882." 
Some  time  after,  A.  writes  to  B.  : 
**  If  the  balance  of  £199  on  account  of 
purchase  of  my  share  of  the  property  is 
not  paid  by  the  22nd  inst.,  I  shall  con- 
sider the  agreement  of  September  22, 
1 882,not  binding."  Held,that  the  word 
"  balance  '*  was  a  sufficient  reference 
to  enable  the  documents  to  be  read 
together  as  against  A.  (Studds  c, 
Watson,  28  Ch.D.  305). 

A.  writes  to  B.  as  follows  :  **  Please 
let  n^e  have  a  letter  agreeing  to  pur- 
chase the  half  acre  you  have  selected, 
for  £350."  B.  replies,  '•  I  am  willing 
to  take  half  an  acre  of  the  land  as 
agreed  for  £350."  Held,  the  words 
"  willing  to  take  "  clearly  referring  to 
some  prior  proposal,  and  the  price  in 
both  letters  being  identical,  they 
could  be  read  together  against  B. 
(Wylson  V.  Dunn,  34  Ch.  D.  569  ;  and 
see  Oliver  v.  Hunting,  tup. ) 

So, where  A.  signed  a  memo,  of  terms 
for  the  letting  of  a  carriage  to  B.  for  a 
year,  and  B.  in  a  later  letter  referred 
to  *^our  arrangement  for  the  hire  of 


Beferenee  IneuffioienL 

statute  to  charge  B.,  although  the 
number  and  description  of  the  deals 
and  the  name  of  A.  as  consignor  in 
both  the  invoice  and  advice- note  cor- 
responded (Taylor  tr.  Smith,  1898,  2 
Q.B.65,C.A.). 

A.'s  agents  wrote  to  B.  giving  par- 
ticulars of  "Caryll  Hurst,  West  Grin- 
stead,"  and  stating  that  A.*8  price  for 
house  and  grounds  was  £2200,  or 
£2900  to  include  four  acres  of  adjoin- 
ing land.  B.  thereupon  called  on  the 
agents  and  signed  the  following  :  **  I 
agree  to  purchase  Caryll  Hurst  for 
£2450,  July  11,  1898.— B." ;  which 
ofifer  the  agents  accepted  in  writing. 
Held,  B.*s  letter  did  not  incorporate 
that  of  A.*8  agents ;  and  as  in  the 
former  the  name  of  the  vendor  wm 
omitted  and  the  subject-matter  was 
uncertain,  since  it  was  impossible  to 
say  whether  the  contract  was  for  the 
house  only,  or  the  house  and  land, 
there  was  no  memo,  under  the  statute 
(Walters  r.  Le  Blanc  16T.L.R36(>, 
C.A.). 

A.  buys  B.'s  horse  at  an  auction,  the 
conditions  of  sale  being  contained  in 
an  unsigned  catalogue,  but  the  aoc- 
tioneer*8  clerk  making  the  following 
signed  entry  in  his  ledger  :  '*  Sales  by 
auction.  March  28, 1872.  Owner,  B. 
Lot  49.  Grey  mare.  Purchaser,  A 
£33."  Afterwards  A.  writes  to  the 
auctioneer:  ''March  28,  1872.  Ire- 
turn  the  grey  mare,  lot  49,  bought  at 
your  sale  to-day,  she  not  being  as 
warranted."  In  an  action  against  A 
for  the  price,  held  (1)  that,  though 
A.'s  letter  might  be  taken  to  refer  to 
the  catalogue  and  conditions,  yet  that 
as  the  latter  did  not  contain  the^'cf, 
the  two  documents  were  insufficient ; 
(2)  That  as  the  ledger  entry,  though 
containing  the  price  and  correspond- 
ing as  to  date  and  lot  with  the  cata- 
logue, did  not  annex  'or  refer  to  the 
latter,  it  was  insufficient  (Pierce  f. 
Corfe,  L.R.  9Q.B.  210  ;  aUter,  if  A.'s 
letter  had  referred  to  the  ledger-entry, 
or  if  the  latter  had  referred  to  the 
catalogue). 

A.  makes  the  following  signed  offer 
for  B.'s  land,  to  the  latter*6  agent: 
"  May  18,  1894.  I  offer  £935  for  the 
land  at  Broadridge  owned  by  B.,'* 
which  offer  B.  verbally  accepts.  On 
May  19,  B.'s  agent  writes  to  B. :  *'Aii 
you  wished    the^  matter    settled,  I 
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Referevhoe  Sufficient. 

yoar  carriage,''  this  was  held  a  suffi- 
cient reference  to  bind  B.  (Cave  r. 
Hastings,  7  Q.B.D.  125.) 

A.  eaes  B.  on  a  guarantee,  alleged 
to  be  contained  in  the  following 
letters  addressed  by  B.  to  A.  :  (1) 
"  September  15,  Burton,  Balderson. 
I  hereby  guarantee  the  safety  of  the 
above  investments."  (2)  "  September 
16.— I  acknowledge  receipt  this  day 
of  £710,  to  be  invested  as  under  :  (a) 
£360,  on  mortgage  of  Toynton,  the 
property  of  Burton  ;  and  (^)  £350  on 
mortgage  of  Friskney,  the  property  of 
Balderson."  Held,  that  the  names 
'*  Burton,  Balderson,'*  sufficiently  con- 
nected the  two  documents  under  the 
Statute  (Sheers  V.  Thimbleby,  76  L.T. 
709,  C.A.). 

A  testator,  in  a  codicil  to  his  will, 
referred  to  a  certain  bequest  as 
being  "contained  in  a  list  of  gifts 
deposited  with  my  brother.'*  Held, 
the  whole  list  was  incorporated  by 
this  reference  (iZe  Daniell,  8  P.D. 
14  ;  and  see  Re  Balme,  1897,  P.  361, 
where  the  bequest  was  of  all  books 
contained  in  a  certain  library  cata- 
logue). 


lie/erence  Inmffioient. 

to-day  took  a  deposit  from  the  man 
making  the  offer,"  and  on  May  21, 
writes  to  B.'s  solicitor:  **Iiand  at 
Broadridge.  At  B.'s  request,  I  send 
you  name  of  purchaser  of  above.  It 
is  A."  Held,  that  though  the  last 
letter  contained  the  other  essentials  of 
the  contract,  it  was  insufficient  as 
omitting  the  price,  (2)  That  it  could 
not  be  read  with  the  first  letter  since 
that  was  a  mere  offer,  not  otherwise 
shown  to  be  accepted ;  nor  with  the 
second,  as  there  was  no  reference 
made  thereto  (Potter  v,  Peters,  64  L.J. 
Ch.  367 ;  72  L.T.  624,  per  Kekewich, 

J.) 


A.  testator  by  a  will  executed  in 
May  1890,  bequeathed  an  annuity  to 
his  wife  to  be  paid  by  his  trustees  out 
of  certain  funds  "  which  they  will  find 
noted  by  me  for  the  purpose.*'  After 
his  death  an  open  envelope  was 
found  marked  "Instructions  to  my 
executors,  June  1890,"  which  con- 
tained a  list  of  the  securities  set  apart 
for  the  above  object.  In  a  codicil, 
later  than  June  1890,  he  confirmed 
his  will.  Held,  as  the  list  was  not 
referred  to  as  an  existing  document 
in  the  will,  the  codicil  did  not 
incorporate  it  therewith  (Durham  r. 
Northern,  1895,  P.  66 ;  see  also  Re 
Sunderland, L.R.  1  P.&M.  198;  Paton  v, 
Ormerod,1892.P. 247;  iteGarnett,1894, 
P.  90;  and  Re  Smart,  1902,  P.  238). 

ALTERATIONS,  ERASUBES,  BLANKS.  Alterations,  Erasures. 
— Deeds  ^  and  CorUraeta.— Any  material  alteration— t.e.,  one  which 
affects  the  liability  of  either  party  as  expressed  in  the  instrument 
(Aldous  V.  Comwell,  L.R.  8  Q.B.  573  ;  EUesmere  Brewery  v.  Cooper, 
1896, 1  Q.B.  75) — ^made  in  a  deed  or  written  contract  after  its  execu- 
tion, and  while  in  the  control  of  the  party  enforcing  it  (even  though 
made  by  a  stranger  without  his  knowledge  or  consent,  Davidson  v. 
Cooper,  13  M.  &  W.  348),  renders  the  instrument  void,  unless  such 
alteration  was  made  with  the  privity  of  the  party  charged.  [Norton, 
Deeds,  26-42  ;  1  Sm.  L.C.,  11th  ed.,  800-809  ;  Tay.  ss.  1819-1838  ; 
Bos.  N.P.  654-656  ;  Steph.  art.  89  ;  Williston,  18  Harv.  L.  Rev.  1()5, 
165.]  But  a  material  alteration  made  by  a  stranger  while  the  in- 
strument was  not  in  the  custody  or  control  of  the  party  enforcing  it 
(Hutchins«.Scott,2M.&W.809;  Lowev.Fox,  12App.Cas.206,217); 
or  a  material'alteration  by  whomsoever  made  when  the  instrument  is 
tendered  not*for  the  purpose  of  enforcing  it,  but  of  proving  a  coUa- 
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teral  fact  (Hutchins  v.  Scott,  sup. ;  Agricultural  Cattle  Insuranoe  Go. 
V,  Fitzgerald,  16  Q.B.,432  ;  Ward  v.  Lumley,  29  L.J.  Ex.  322) ;  or  an 
immaterial  alteration,  provided  it  be  not  fraudulently  made  (Re  How- 
gate,  1902,1  Ch.451;  Crediton  V.Exeter,  1905, 2 Oh. 455;  Tay.8.1830), 
will  not  avoid  the  instrument.  Thus,  where  a  tenant  held  under  an 
oral  yearly  agreement,  afterwards  signing  a  written  one,  containing 
certain  stipulations,  for  a  term  of  7  (which  was  altered  to  14)  years, 
it  was  held  that  the  agreement  being  oral  and  only  inoorporatiDg  so 
much  of  the  document  as  was  applicable  to  a  yearly  holding,  the 
written  term  was  immaterial  and  its  alteration  need  not  be  explained 
by  the  producing  party  (Falmouth  v.  Roberts,  9  M.  &  W.  469).  It 
must  be  remembered,  however,  that  under  the  Stamp  Laws  an  alter- 
ation even  by  consent  of  both  parties  may  render  the  instrument 
invalid.  A  document,  whether  ancient  or  modern,  which  is  mendy 
in  a  mutilated  or  imperfect  statie,  is  not  deemed  to  be  altered  in  the 
above  sense ;  and  will  be  admissible,  though  its  value  as  evidence 
may  be  affected  (Trimlestown  v,  Kemmis,  9  C.  &  F.  749,  763  ;  Evans 
V,  Rees,  10  A.  &  E.  151 ;  Tay.  s.  1838). 

Bills  and  Notes.— By  the  Bills  of  Exchange  Act,  1882,  s.  64  (1), 
where  a  bill  or  acceptance  is  materially  altered  without  the  assent  of 
all  the  parties  liable  thereon,  it  is  avoided  except  as  against  a  party 
who  has  himself  made,  authorised  or  assented  to  the  alteration,  and 
subsequent  indorsees.  Provided  that,  where  a  bill  has  been 
materially  altered,  but  the  alteration  is  not  apparent  (Leeds  Bank  r. 
Walker,  11  Q.B.D.  84)  and  the  bill  is  in  the  hands  of  a  holder  in 
due  course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had  not 
been  altered,  and  may  enforce  payment  of  it  according  to  its 
original  tenour.  (2)  In  particular,  the  following  alterations  are 
material — viz.,  any  alteration  of  the  date,  the  sum  payable,  the  time 
of  payment,  the  place  of  payment,  and,  where  a  bill  has  been  accepted 
generally,  the  addition  of  a  place  of  payment  without  the  acceptor's 
assent.  An  alteration  in  the  number  of  a  bank-note  has  been  held 
material,  though  the  contract  was  unaffected  thereby,  and  the  plain- 
tiff was  a  honA  fide  holder  for  value  (Suffell  v.  Bank  of  England,  9 
Q.B.D.  555  ;  see  Leeds  Bank  v.  Walker,  sup.). 

Wills. — Under  the  Wills  Act,  1837,  s.  21,  no  obliteration,  inters 
lineation  or  alteration  made  after  execution,  shall  have  any  effect, 
except  so  far  as  the  words  or  effect  of  the  will  before  alteration  shall 
not  be  apparent  (i.e.,  on  the  face  of  the  will  as  left  by  the  testator, 
Re  Horseford,  L.R.  3  P.  &  D.  211 ;  words  underneath  being  *^  appar- 
ent "  if  experts,  using  glasses,  &c.,  but  not  physical  interference,  can 
decipher  them,  Ffinch  v.  Combe,  1894,  P.  191 ;  Re  Brazier,  1899,  P. 
36  ;  see  aiite^  364),  unless  such  alteration  be  executed  in  the  manner 
required  for  a  will ;  but  the  will  with  such  alteration  shall  be  deemed 
duly  executed  if  the  signature  of  the  testator  and  subscription  of  the 
witnesses  (the  initials  of  both  are  sufficient.  Re  Blewitt,  5  P.D.  116 ; 
Re  Sheam,  50  L.J.P.  15)  be  made  in  the  margin,  or  in  some  other 
part  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of,  or 
opposite  to,  a  memorandum  referring  to  it,  and  written  at  the  end 
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or  other  part  of  the  will.  As  to  evidence  to  decipher  or  supply 
ohliterated  words,  see  ante,  SQ4.  [Tay.  8.1069;  Eos.  N. P.  1041  ; 
Theobald,  Wills,  6th  ed.,  88-40.] 

Proof  of  Date  of  Alterations, — In  the  absence  of  evidence  to  the 
contrary,  alterations,  interlineations  and  erasures  appearing  on  the 
face  of  Deeds  (Doe  v,  Oatomore,  16  Q.B.  745)  and  official  doeumerUe 
(Steevens'  Hosp.  v.  Dyas,  15  Ir.  Ch.  B.  405),  will  be  presumed  to  have 
been  made  before  execution.  Alterations  in  Wills  (but  not  the 
filling  in  of  blanks,  Greville  v.  Tylee,  7  Moo.  P.C.  320,  nor  interlinea- 
tions apparently  written  at  the  same  time  and  merely  completing  the 
sense.  Re  Cadge,  L.B.  1  P.  &  D.  543)  are  presumed  to  have  been  made 
after  execution  (Simmons  v.  Kudall,  1  Sim.  N.S.  115,  136  ;  Doe  v. 
Palmer,  16  Q.B.  747),  and  even  after  the  execution  of  any  codicils 
thereto  (J?eSykesL.R.3P.&D.26;  Christmas  v.  Whinyates,  32  L.J.P. 
&  M.  73)  ;  probate  in  the  case  of  unexplained  alterations  only  being 
granted  of  the  will  in  its  original  form  (Tay.  s.  164).  But  the  attes- 
tation clause  may  be  referred  to  to  show  the  date  of  any  alterations 
(Doherty  r.  O'Dwyer,  25  L.R.I.  297);  and  the  declarations  of  the 
testator  are  admissible  to  rebut  the  above  presumption  {ante,  302). 
So  evidence  that  other  alterations  in  the  same  will  had  been  made 
before  execution,  is  relevant  to  show  that  those  in  question  had  also 
been  so  made  {Re  'Fo\ey,ante,  147).  Memorials  of  deeds  are  primary  evi- 
dence of  the  date  of  alterations  thereon,  though  usually  only  secondary 
evidence  of  their  contents  {post,  497,  501).  Alterations  made  before 
execution  in  pencil  are  presumed  to  be  deliberative  merely,  those  in 
ink  to  be  final  (Theobald,  Wills,  6th  ed.,  38-39). 

No  similar  presumptions  exist  as  to  the  date  of  alterations  in 
Bills  and  Notes  (Johnson  v.  Marlborough,  2  Stark.  313  ;  Bishop  v, 
Chambre,  M.  &  M.  116  ;  Knight  v.  Clements,  8  A.  &  E.  215  ;  Tay. 
8. 1819  ;  Bos.  N.P.  247),  or  in  other  documents,  save  that  alterations 
in  these  will  be  presumed  to  have  been  made  at  such  time  and  under 
such  circumstances  as  not  to  constitute  an  ofience  (Tay.s.  1819). 

Blanks.  Deeds. — With  regard  to  deeds^  the  rule  ia  that  matters 
not  essential  to  their  operation  {e,g,,  the  mere  insertion  of  a  Christian 
name)  may  be  filled  in  after  execution,  by  or  with  the  consent  of  the 
grantor,  and  if  his  intention  is  thereby  carried  out  (Eagleton 'z;. 
Gutteridge,  11  M.  &  W.465;  Tay.  s.  1835) ;  but  that  with  respect 
to  essential  matters  {e,g,,  the  name  of  a  transferee  of  shares,  or  the 
numbers  of  the  shares)  the  deed  must,  after  the  blanks  have  been 
filled  in,  be  re-delivered  either  by  the  party  himself,  or  by  his  agent 
authorised  thereto  by  deed,  otherwise  it  is  void  (Hudson  v.  B.evett, 
5  Bing.  368 ;  West  v.  Steward,  14  M-  &  W.  47  ;  Soci^t^  G^nerale  v. 
Walker,  11  App.  Cas.  20 ;  Powell  v.  London  &  Provl.  Bank,  1893,  2 
Ch.  555,  C.A. ;  Tay.  ss.  1836-7 ;  Ros.  N.P.  187).  Where,  however, 
a  company  contracted  to  issue  debentures  as  security  for  a  loan,  the 
contract  was  enforced  in  equity  and  the  lender  held  to  rank  pari 
passu  with  other  holders,  although  the  debentures  issued  in  blank  to 
him  in  respect  of  the  loan  were  void  at  law  {Re  Queensland  Co., 
Pavis  V,  Martin,  1894,  3  Oh.  181 ;   Pegge  v.  Neath  Co.,  14  T.L.R. 
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62  ;  Re  Perth  Tramways,  1906,  W.N.  113  ;  but  see  Nolloth  v.  Sim- 
plified See.,  34  W.R.  73 ;  Building  Assn.  v,  Smee,  34  L.  Jo.  346).  As 
to  parol  evidence  to  fill  blanks  in  deeds  and  wills,  see  /xw<,chap.2dvi. 
Other  Inetruments. — In  other  cases  it  is  different.  Thus,  writs 
and  subpoenas  may  be  sealed  in  blank  and  filled  up  afterwai^  by 
the  applicant ;  but  additional  names  should  not  be  inserted  as  of 
course,  after  it  has  been  issued  and  sealed,  but  a  corrected  pracipe 
lodged  and  the  writ  re-sealed  (Craig  v.  Boyd,  1901, 2  I.R.  645).  So, 
a  stamped  bill  form,  signed  by  the  acceptor  in  blank,  is  valid,  azid 
may  involve  a  liabUity  to  the  full  amount  covered  by  the  stamp  (Bills 
of  Exchange  Act,  1882,  s.  20,8ub.-s.  1 ;  Garrard  v,  Lewis,  10Q.B.I>. 
30).  But  where  a  smaller  amount  had  originally  been  fiilled  in  and 
a  larger  fraudulently  substituted,  this  rule  was  held,  in  the  absence 
of  culpable  negligence  on  the  part  of  the  drawer,  not  to  apply 
(Scholfield  t;.  Londesborough,  1896,  A.C.  514). 

BEGISTRATION.  ENROLMENT,  STAMPS.  Registratioii,  En- 
rolment, &c. — Where  deeds,  memorials  and  other  instruments  are 
required  by  statute  to  be  enrolled,  registered,  or  acknowledged,  the 
proof  of  these  formalities  will  depend  in  great  measure  on  the 
language  of  the  particular  Act.  But  (1)  the  ceriifiocUe  or  memoran- 
dmn  of  enrolment,  registration,  or  acknowledgment,  indorsed  on 
the  original  instrument  returned  to  the  party,  will  in  general  be 
evidence  both  of  the  fact  and  date  of  these  acts,  without  proof 
of  the  signature  or  official  character  of  the  officer  (Doe  v,  I^oyd, 
1  M.  &  G.  p.  684 ;  artto,  322,  342),  though  not  of  its  validity,  e.g., 
that  a  composition  deed  has  been  assented  to  by  the  requisite 
majority  (Bramble  v.  Moss,  L.R.  3  O.P.  458),  and  (2)  an  ojffiee  copy 
of  the  enrolment,  or  of  the  document  registered,  is  by  several  statutes 
made  evidence  both  of  the  fact  of  the  enrolment,  and  of  the  contents 
of  the  document  enrolled  or  registered  {e.g.,  the  Charitable  Trasts 
Act,  1855,  s.  42  ;  the  Bills  of  Sale  Act,  1878,  post,  520) ;  while  in 
the  case  of  deeds  affecting  Crown  Lands  (1)  and  (2)  mip.  are  evidence 
of  due  execution  as  well  (Tay.  s.  1648).  As  to  Irish  documents 
enrolled  in  England,  see  Irish  Soc.  v.  Derry  12  C.  &  F.  641. 

[Tay.  ss.  1119-1127,  1646-1654 ;  Ros.  N.P.  145, 213  ;  Ann.  Pr. 
0.  61,rr.8-14.] 

Stamps. — Except  in  criminal  proceedings  (which  include  proceed- 
ings before  magistrates  to  recover  penalties,  Mellor  v.  Denham,  5 
Q.B.D.  467 ;  R.  v.  Tyler,  1891, 2  Q.B.  588),  no  instrument  requiring 
a  stamp  ''  shall  be  given  in  evidence,  or  be  available  for  any  purpose 
whatever,"  unless  (1)  it  is  duly  stamped  in  accordance  with  the  law 
in  force  at  the  time  when  it  was  first  executed ;  or  (2)  if  the  instru- 
ment is  one  which  may  be  legally  stamped  after  its  execution,  unless 
on  payment  (or  the  solicitors  undertaking  to  pay.  Re  Coo1gardie«Co., 
1900,  1  Ch.  475  ;  Mason  v.  Motor  Co.  1905,  1  Ch.  419)  to  the  officer 
of  the  Court  of  the  unpaid  duty,  together  with  the  penalty  payaUe 
on  stamping  the  same,  and  of  a  further  sum  of  one  pound  (Stamp 
Act,  1891,  s.  14).     Nor  can  a  stamp  objection  be  waived  by  consent 
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of  the  parties  (Bowker  v.  Williamson,  5  T.L.R.  382).  A  written  pro- 
posal orally  accepted  has  been  held  not  to  require  a  stamp  (Carlill  v. 
Oarbolic  Co.,  1892, 2  Q.B.  484,  490 ;  Alpeon  Stamps,  10th  ed.,  51-4; 
Highmore,  2nd  ed.,  81~9 ;  cp.,  however,  Lucas  v.  Beach,  1  M.  <b  G. 
417). 

Notice  of  the  omission  or  insufficiency  of  the  stamp  must  now  be 
taken  by  the  judge,  arbitrator,  or  referee  (s.  14)  ;  and  to  determine 
the  point  the  Court  may  go  beiiind  the  consideration  stated  (Maynard 
V,  Cons.  Kent  Corp.  1903,  2  K.B.  121).  Documents  defective  in 
this  respect  will  be  excluded  even  for  the  collateral  purpose  of  con- 
tradicting a  witness  (Interleaf  Publishing  Co.  v,  Phillips,  1  Cab.  & 
Ell.  315,  decided  under  the  Act  of  1870 ;  and  see  Ashling  v.  Boon, 
1891, 1  Ch.  568,  where  an  unstamped  promissory  note  was  rejected 
as  evidence  of  the  receipt  of  the  amount  of  the  note).  In  spite, 
however,  of  the  more  stringent  language  of  the  present  Act,  docu- 
ments not  so  stamped  have  been  admitted  to  refresh  the  memory  of 
a  witness  (Birchall  v,  Bullough,  1896, 1  Q.B.  325) ;  and  an  unstamped 
document  has  been  looked  at,  not  as  an  agreement,  but  merely  as 
showing  the  terms  thereof  (Mason  v.  Motor  Co.,  1905, 1  Ch.  419,  425). 

No  new  trial  (0.  39,  r.  8),  or  appeal,  either  in  the  High  Court 
(Blewitt  V.  Tritton,  1892,  2  Q.B.  327)  or  County  Court  (Mander  v. 
Ridgway,  1898,  1  Q.B.  501),  will  be  allowed  where  the  judge  has 
ruled  that  the  stamp  is  sufficient,  or  that  none  is  required.  But  the 
ruling  of  the  judge  is  final  only  when  he  decides  that  the  instrument 
is  admissible,  and  not  when  he  decides  that  it  is  inadmissible  (Sharpies 
V.  Rickard,  2  H.  &  N.  57  ;  The  Belfort,  9  P.D.  215 ;  Bowker  v.  William- 
son, «up.);  and  if  the  judge  has  admitted  an  unstamped  document, 
the  C.  A.  will  also  receive  it  (Prosser  v,  Lancashire  Co.,  Times,  April 
23,  1890). 

Where  a  document  requiring  a  stamp  is  lost,  or  not  produced  upon 
notice,  it  will,  in  the  absence  of  evidence  to  the  contrary,  be  presumed 
to  have  been  duly  stamped ;  but  where  it  is  shown  to  have  been 
unstamped,  it  will  be  presumed  to  have  so  continued  until  the  con- 
trary is  proved  (Closmadeuc  v.  Carrel,  18  C.B.  36  ;  Marine  Invest- 
ment Co.  V,  £[aviside,  L.R.  5  H.L.  624  ;  Ros.  N.P.  224 ;  cp,  ante^  90); 
and  in  the  latter  case  no  secondary  evidence  will  be  admissible  (Rose 
V.  Clarke,  1  Y.  &  C.  C.C.  534 ;  Ros.  N.P.  224  ;  Alpe,  38),  even  though 
the  penalty  be  tendered,  for  the  Act  points  only  to  prodixed  docu- 
ments {pp.  Rajah  Yenkata  v.  Inuganti,  15  T.L.R.  475;  Ameer  Ali 
and  Woodroffe,  Law  of  Evidence  in  India,  413-4). 

Cancellation. — Adhesive  stamps  may  be  cancelled  by  the  required 
person  writing  his  name  or  initial,  with  the  date,  thereon,  or  part  of 
the  name,  or  the  date  only  or  by  lines  or  crosses  only ;  otherwise 
proof  must  be  given  that  the  stamp  was  affixed  at  the  proper  time 
(Stamp  Act,  1891,  s.  8 ;  McMuUen  v,  Hickman  Co.,  71  L.J.  Ch.  766). 

[Ros.  N.P.  22Z-211 ;  Tay.  s.  307  ;  Alpe  on  Stamps,  10th  ed.,  32-9  ; 
Highmore  on  Stamps,  2nd  ed.,  62-97.] 
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CHAPTER  XLIII. 

CONTENTS  OF  DOCUMENTS  GENERALLY  :  PRIMARY  AND 

SECONDARY  EVIDENCE.    CONTENTS  OF  PARTICULAR 

DOCUMENTS  :   PUBLIC,  JUDICIAL,  AND  PRIVATE. 

The  contents  of  public  or  judicial  documents,  may,  in  general, 
be  proved  either  by  primary  or  secondary  evidence  ;  the  con- 
tents of  private  documents  must  be  proved  by  primary  evidence 
except  in  the  cases  mentioned  infra^  603-08.  [Tay.  ss.  394  tt  seq. ; 
Best,  ss.  472-491 ;  Ros.  N.P.  1-15 ;  Steph.  chap,  ix.] 

Definitions, — No  satisfactory  definition  of  the  term  ''  document " 
has  been  given ;  but  for  evidential  purposes  it  has  been  held  to  in- 
clude Exchequer  tallies,  wooden  scores  used  by  milkmen  and  bakers 
(Best,  s.  215)  ;  as  well  as  inscriptions  upon  walls  (Ruscoe  v.  Gronn- 
sell,  20  T.L.  R.  5),  coffin  plates  (R.  r.  Edge,  Wills,  Cir.  Ev.,  5th  ed., 
260, 289),  or  rings  (R.  v.  Farr,  4  F.  &  F.  886),  On  the  other  hand, 
labels  on  decanters  (Com.  v.  Blood,  77  Mass.  74),  or  parcels  (Burrell 
V.  North,  2  C.  &  K.  280,  282  ;  Com.  v.  Morrell,  99  Mass.  542  ;  wniTo^ 
R.  V.  Fenton,  cited  3  C.B.  760,  and  18  Q.B.  260,  per  Parke,  B.  ;  R.  r. 
Hinley,  1  Cox,  12,  \Z,per  Maule,  J.;  Ry.  Co.  v. Maples,  63  Ala.  601), 
have  been  held  not  to  be  documents,  but  merely  objects  to  be  identified. 
So  with  resolutions  read  at  public  meetings,  for  the  question  is  not 
what  such  papers  contain,  but  what  was  proposed  and  adopted  (R.  r. 
Sheridan,  31  How.  St.  Tr.  673-4).  And  inscriptions  on  flags  and 
placards  exhibited  to  public  view  and  the  effect  of  which  depends  on 
such  exhibition,  have  been  said  to  bear  the  character  rather  of 
speeches  than  of  writings,  and  are  consequently  not  subject  to  the 
rules  regulating  the  latter  (R.  v.  Hunt,  8  B.  &  Aid.  566  ;  contra^  B. 
V.  Hinley,  sup, ;  and  in  Jones  v,  Tarleton,  9  M.  &  W.  676,  Plarke,  B., 
stated  that  the  evidence  in  the  former  case  was  received  as  m 
gestcB  ;  but  in  Butler  v.  Mountgarret,  7  H.L.C.  p.  639,  he  considered  the 
better  ground  to  be  the  inconvenience  or  impossibility  of  procuring 
the  banners ;  post,  507).  The  question  of  whether  a  particular  object 
is  or  is  not  a  document,  must  be  distinguished  from  the  question  of 
whether  an  object,  admittedly  a  document,  is  excused  from  produc- 
tion, as  to  which  see  post,  508-8.  As  to  what  constitutes  a  Deed^  see 
Norton,  Deeds,  1-4.     For  definitions  of  "Primary"  and  "Secondary" 
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evidence,  see  anU^2.  In  Lucas  v,  Williams,  1892,  2  Q.B.,  p.  116,  Ld. 
ISsher  remarked,  '^  Primary  evidence  is  evidence  which  the  law 
requires  to  be  given  first;  secondary  evidence  is  evidence  which  may 
be  given  in  the  absence  of  that  better  evidence  which  the  law  requires 
to  be  given  first,  when  a  proper  explanation  of  its  absence  is  given." 
But  this  is  not  correct.  The  law  ESdmetimes  requires  secondary 
evidence  to  be  given  first,  and  sometimes  allows  the  production  of 
primary  evidence  to  be  optional.  [Chamberlayne's  Best,  s.  225;  Wig- 
more,  s.  1182;  Steph.  art.  1 ;  anfUe^  41.] 

Prindiftle. — ^The  rule  requiring  the  production  in  court  of  litigated 
documents  is  commonly  said  to  be  based  on  the  "best  evidence''  prin- 
ciple, and  to  be  supported  by  the  so-called  presumption  that  if  inferior 
evidence  is  produced  where  better  might  be  given,  the  latter  would 
teU  against  the  withholder.  The  rule,  however,  existed  long  before 
that  principle  was  formulated,  being,  in  fact,  a  survival  of  very  ancient 
practices. 

History. — The  above  rule  appears  to  have  had  three  distinct, 
though  sometimes  overlapping,  stages :  (1)  Trial  by  carta  or  docu' 
ment. — In  this  stage  disputed  documents  were  tried  by  the  judge, 
with  the  help  of  deed-witnesses,  and  not  by  the  jury.  A^fterwards 
the  aid  of  the  latter  was  invoked,  the  witnesses,  however,  not  at 
first,  testifjdng  in  open  court,  but  being  summoned  with,  and  giving 
evidence  privately  to,  the  jury  (anUy  189, 462).  (2)  Profert  in 
Pleading. — The  second  stage  is  that  of  profert.  Originally,  as  we 
have  seen  {anU^  189V  the  jury  might  go  upon  their  own  extra- 
judicial knowledge  of  facts  and  sometimes  even  of  documents,  e,g,y 
in  1840  they  find  the  existence  of  a  record,  unproduced,  merely  upon 
the  faith  of  local  repute  (Y.B.  14  Ed.  III.  25;  and  cp.  1571, Newis v. 
Lark,  2  Plowd.  403, 410,  a.).  But  the  rule  afterwards  grew  up  of 
requiring  profert  of  all  formal  documents,  so  that  the  Court  and  oppo- 
nent might  test  their  genuineness  and  validity ;  as  well  as,  perhaps,  in 
deference  to  the  ancient  rule  which  required  all  affirmative  pleadings 
to  be  supported  by  the  ofier  of  some  mode  of  proof  (Steph.  PL,  1st 
ed.,  441).  In  the  days  of  oral  pleading  this  meant  an  actual  simul- 
taneous production  in  court ;  but  later,  when  pleadings  were  written, 
it  meant  a  mere  allegation  of  profert,  satisfied  by  private  inspection 
before  trial.  Strictly,  however,  profert  belonged  to  the  stage  of 
pleading,  not  of  trial ;  and,  moreover,  it  was  confined  to  civil  cases 
and  to  deeds  and  records  that  were  pleaded.  (3)  Production  in 
Evidence. — When  pleading  and  production  were  simultaneous,  pro- 
fert was  tantamount  to  a  rule  of  evidence ;  and  even  later,  when  the 
two  stages  became  distinct,  the  rule  of  evidence  at  the  trial  appears 
to  have  followed  the  rule  of  pleading.  Finally,  from  about  the  end 
of  the  seventeenth  century,  the  same  analogy  led  to  a  general  rule 
requiring  actual  production  at  the  trial  of  all  documents,  whether 
covered  by  the  profert  rule  or  not.  The  earliest  traces  of  this  rule 
appear  in  civil  cases  in  1571  (Newis  v.  Lark,  arip,)^  and  in  criminal 
ones  in  1640  (R.  v.  Straftbrd,  3  How.  St.  Tr.  1427, 1432-4).  As  to 
the  gradual  allowance  of  secondary  evidence  when  the  document 


496  THE  LAW  OF  EVIDENCE.  [BOOK  IL 

itself  was  not  forthcoming,  see  cmte,  37-8  [Wigmore,  s.  1177 ;  Steph. 
Plead.,  Ist  ed.,  86-9, 439-42  ;  Thayer,  Pr.  Tr.  Ev.  12, 97-112, 503-5]. 
Scope  of  Bule. — The  present  rule  applies  onlj  to  proof  of  the 
oontcThts  of  documents  and  not  to  cases  involving  their  eacistenoe  or 
identity,  e.g,,  proceedings  for  conversion,  detention,  negligent  loss  or 
theft,  for  here  there  is  no  distinction  between  a  document  and  other 
articles  {cmte,  37, 484),  and  the  plaintiif  is  not  bound  to  put  it  in, 
even  though  the  defendant  may  be  willing  to  produce  it  (Tay. 
ss.  407-8  ;  Bucher  v.  Jarrett,  3  B.  &  P.  143).  Cases  of  forgery,  how- 
ever, stand  upon  a  somewhat  special  footing,  since  among  other 
reasons,  a  minute  examination  of  the  instrument  and  its  contents  is 
often  vital  (Tay.  s.  408  ;  cp.postj  505). 

PRIMABY  EVIDENCE. — Primary  evidence  of  the  contents  of  a 
document  may  be  given  in  the  following  forms : 

(1)  The  Production  of  the  Original  Document. — ^When  an  original 
document  is  produced  it  must,  unless  it  has  been  admitted,  or  is  a 
public  document  receivable  on  itd  mere  production,  be  identified  on 
oath  as  being  what  it  purports  to  be. 

What  are  Originals, — It  is  not  always  easy,  however,  to  determine 
what  is  the  original  document  so  as  to  constitute  primary  evidence 
in  this  sense ;  and  sometimes  the  same  document  is  primary  for  one 
purpose  and  secondary  for  another.  Where  there  are  duplioate 
originals — ».e.,  two  documents  both  fully  executed  by  each  party — 
both  are  considered  primary  evidence ;  in  the  case  of  oaurUerparts — 
t.e.,  where  each  document  is  fully  executed  by  one  party  only — ^they 
are  primary  evidence  against  the  executing  party  and  his  privies  (post, 
504),  but  secondary  evidence  only  against  the  non-executing  party  or 
his  privies,  except  in  cases  of  ancient  possession  (ante,  95).  'Where 
there  are  discrepancies  between  a  lease  by  deed  and  its  counterpart,  the 
former  will  in  the  absence  of  evidence  be  presumed  correct  (Burchell 
V,  Olark,  2  C.P.D.  88 ;  post,  562) ;  though  where  they  differ,  and  are 
not  by  deed,  a  signed  draft  may  be  looked  at  to  ascertain  the  true 
contract  (Ingleby  v.  Slack,  6  T.L.K.  284).  With  respect  to  the  stamp, 
the  counterpart  sealed  by  the  lessor  or  grantor  is  deemed  the  original 
(Tay.s.426;  Stamp  Act,  1891,  s.  72).  Endorsements  on  deeds,  bearing 
the  same  date  but  proved  to  have  been  written  before  execution,  are 
considered  as  part  of  the  same  instrument  and  admissible  to  qualify  ita 
terms  (Keele  v.  Wheeler,  8  Scott,  N.R.  323;  Re  Howlan,  34  Ir.  L.T.B. 
109).  As  to  memorials  of  deeds,  see  inf.  497,500-1.  In  the  case  of 
broker's  contracts,  the  bought  and  sold  notes  are  generally  considered 
primary  evidence  of  the  contract ;  but  if  there  are  none,  or  if  they  dis- 
agree, the  original  signed  entry  in  the  broker's  book  may  be  looked  at; 
while  if  there  be  no  such  entry,  and  the  notes  disagree,  there  is  no 
contract,  unless  the  differences  can  be  reconciled,  or  shown  to  be  only 
apparent,  by  proof  of  mercantile  usage  (Bold  v.  Rayner,lM.&W.  343; 
Kempsont7.  Boyle,  3  H.<i:C.  763  ;  qp.  Moore  t?.  Campbell,  10  Ex.  323, 
330-331).  In  Insurance  cases  the  broker's  slip  has  been  held  a  binding 
contract,  and  where  no  policy  existed  has  been  successfully  sued  upon 
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(Thompson  v.  Adams,  23  Q.B.D.  361 ;  though  see  generally,  Arnoald» 
Mar.  Ins.,  7th  ed.,  pp.  43-54).  [Tay.  ss  420-423 ;  Ros.  N.P.  531- 
533.]  The  original  of  a  telegram  is  the  one  sent,  not  the  one  delivered 
(Henkel  t?.  Pape,  L.E.  6  Ex.  7 ;  Godwin  v,  Francis,  L.R.  5  C.P. 
295)  ;  and  this  must  he  produced  from  the  post  office,  or  else  proof 
of  its  destruction  given,  when  a  copy  will  he  admissible  (R.  v,  Regan, 
IB  Cox,  203).  '  As  to  notarial  protests,  probates,  <fec.,  see  inf.  (3). 
Where  a  number  of  documents  are  made  by  a  uniform  process,  as 
printing,  lithography,  or  photography,  each  is  primaiy  evidence  of  the 
contents  of  the  rest  (R.  v,  Watson,  2  Stark,  p.  129),  but  only  secondary 
evidence  of  the  common  original  (Nodin  v.  Murray,  3  Camp.  228) 
[Steph.  art.  64  ;  poei,  5001. 

Prodv/stion  of  originai,  haw  procured, — When  a  party  desires  to 
obtain  an  original  document  which  is  in  the  hands  of :  (1)  his  oppo- 
nerUy  the  latter  may  be  served  either  with  a  notice  to  produce,  under 
which  production  is  optional,  or  with  a  subpoena  duces  tecum,  under 
which  it  is  compulsory  (ante,  413) ;  when  it  is  in  the  hands  of  (2)  a 
stranger f  a  subpcena  is  the  proper  process,  except  in  the  case  of  judicial 
documents  (poai^  513-4)  or  banker's  books  (ante,  347),  or  when  the  pro- 
duction is  required  not  at  the  trial  but  only  on  motionsy  &c,  (ante^ 
413),  when  a  judge's  order  is  necessary.  In  criminal  cases,  however^ 
the  prosecutor,  not  being  strictly  a  party,  must  be  subpoanaed  to  pro- 
duce any  necessary  documents  in  his  possession ;  while  in  the  case  of 
the  prisoner  the  proper  process  is  a  notice  to  produce,  and  not  a  sub- 
poena (Archb..Or.  PI.,  23rd  ed.,  316-7). 

(2)  Admissions. — ^Admissions  of  the  contents  of  a  document  made 
either  orally,  in  writing,  or  by  conduct,  are  primary  evidence 
thereof  against  a  party,  without  notice  to  produce  or  accounting  for 
the  absence  of  the  original,  such  proof  not  being  open  to  the  same 
objections  as  is  parol  evidence  from  other  sources  (Slatterie  v,  Pooley, 
6  M.  &  W.  664 ;  ante,  213).  Thus,  to  prove  that  a  certain  debt  was 
included  in  a  composition  deed,  inadmissible  because  not  duly  stamped, 
the  defendant's  admission  to  that  effect  was  received  (id.;  cp.  Haugh- 
ton  V.  Ewebank,  ante,  80).  So,  Recitals  in  a  deed  are,  between  the 
parties  thereto,  primary  evidence  of  so  much  of  the  prior  document 
as  is  actually  recited ;  the  other  part  must,  however,  be  proved  in  the 
ordinary  way  (Gillett  v,  Abbott,  7  A.  &  E.  783 ;  post,  chap,  xlviii.);  and 
the  Memorial  of  a  deed,  executed  by  the  grantor,  is  primary  evidence 
against  his  successor,  both  of  its  contents  (Wollaston  v.  Hakewill,  3 
M.&G.  297;  Miller  17.  Wheatley,  28  L.R.I.  144),  and  even  though 
the  original  be  produced,  of  the  date  of  interlineations  therein  (Brown 
V.  Armstrong,  I.R.  7  O.L.  130),  or  that  an  endorsement  on  a  pro- 
duced deed  was  part  of  the  deed  {Re  Howlan,  34  Ir.  L.T.R.  109) ; 
and  where  tendered  as  primary  evidence  against  a  party  or  his  suc- 
cessors proof  of  search  for  the  original  deed  is  not  necessary  (Sinnot 
V.  Kehoe,  1  Ir.  L.T.  Jo.  5).  The  tender  of  the  engrossment  of  a  deed 
for  execution,  though  not  an  estoppel,  is  also  an  admission  under  this 
head  (Bulley  v.  Bulley,  L.R.  9  Oh.  739) ;  and  the  same  rule  holds 
where  copies  of  documents  have  been  delivered  by  a  party  (Stowe  v. 
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Querner,  L.R.  5  Ex.  155,  159;  Boulter  v,  Peplow,  9  O.B.  493;  R. 
V.  Hunt,  3  B.  &  Aid.  566),  or  knowingly  used  by  him  as  true  in  a  pre- 
vious trial  {ante,  231,  236).  So,  where  the  admission  has  been  made 
by  a  party's  predecessor  in  title,  or  others  in  privity  with  him 
[Price  V,  Woodhouse,  3  Ex.  616,  cited  ante,  239,  in  which  a  copy  of  a 
judgment  that  had  been  dealt  with  by  such  predecessor  was  held 
primary  evidence  against  the  successor,  though  another  copy  which 
was  merely  found  deposited  a/mong  his  papers  was  only  received  as 
secondary  evidence  after  proof  of  the  existence  and  loss  of  the  original]. 

(3)  Copies  made  under  Public  Authority. — In  a  few  cases  copies  of 
an  original  document  made  under  public  authority  are  receivable  as 
primary  evidence  thereof.     Thus,  probate  of  a  will  of  personalty  is 
primary  evidence  of  the  will,  the  original  will  not  being  even  admis- 
sible for  this  purpose,  though  it  may  be  looked  at  for  purposes  of 
construction  (Pinney  v.  Hunt,  6  Gh.£>.  98 ;   Re  Harrison,  Turner  v. 
Hellard,  30  Ch.D.  390) ;  and  where  proof  is  required  of  the  declara- 
tion of  a  deceased  person  contained  in  a  will,  the  will  itself  is  pnmaiy 
evidence  and  the  probate  secondary  only  {ante,  287).     So  the  Act 
Book,  or  register,  containing  an  entry  of  the  probate  or  even  a  cer- 
tified or  examined  copy  of  either,  is  primary  evidence,  and  receivable 
without  accounting  for  the   non- production  of  the  probate  (Gox  r. 
Allingham,  Jacob,  514;  Dorrett  t^.Meux,  15  O.B.  142  ;*14<k  15  Yict.  c 
99,  s.  14 ;  post,  515-6).  The  same  rule  applies  to  Notarial  instruments, 
a  duplicate  made  at  any  time  from  the  original  or  protocol  in  the 
notarial  book  being  considered  equivalent  to  an  original  drawn  up  at 
the  time  of  the  entry  (Geralopulo  v.  Wieler,  10  O.B.  690 ;  TayA424 ; 
(^.,  post  507).    So,  also  copies  of  public  registers  made  under  the 
authority  of  statute  or  common  law  are  themselves  sometimes  re- 
garded as  original  documents,  and  provable  by  copies  {ante,  315);  and 
the  same  view  has  been  taken  of  a  copy,  similarly  made,  of  an  ancient 
statutory  survey  (Poole  v.  Griffith,  cited  ante,  329) ;  and  of  enrol- 
ments and  memorials  of  Crown  leases  which  are  themselves  primary 
evidence  and  provable  by  authenticated  copies  (Bowe  v.  Brenton,  3 
M.  &  Ry.  p.  218). 

[Tay.ss.  39 1-427;  Best,  ss.  472-481;  Ros.N.P.1-4;  Steph.art.  64. J 

8E00NDABY  EVIDENOE,  FOBMS  OF.— Secondary  evidence  of 
the  contents  of  documents  may  be  given  by  means  of  Copies ;  Oral 
Testimony;  Admissions;  Presumptions;  and  Declarations,  made  either 
in  Public  Documents,  or  by  Deceased  Persons. 

(A)  Copies  may  be : — 

(1)  Government  Printer's  Copies — t.e.,  copies  printed  by  the  ELing^a 
printer,  or  the  Government  printer,  or  under  the  authority  of  his 
Majesty's  Stationery  Office  (Documentary  Evidence  Act,  1882,  s.  2); 
or  that  of  the  Legislature  of  any  British  colony  or  possession  (31  k 
82  Vict.  c.  37,  ss.  2,  3). 

Goverrvment  Gazette  Copies  (ante,  311-12). 
Copies  sealed  by  foreign  States,  CourtSy  Officials,  and  Xotaries — 
i.«.,  copies  sealed  with  the  seal  of  any  foreign  or  colonial  State  or 
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court  of  justice  (14  <k  15  Vict.  c.  99,  s.  7),  e,g,y  copies  authenticated  by 
a  foreign  court  of  an  original  will  in  its  possession  either  for  probate 
or  for  mere  custody  (Re  Brown,  80  L.T.  360 ;  poat,  507).  So  a  copy 
under  the  hand  and  seal  of  a  Pei*sian  religious  official  has  been  re- 
ceived (Re  Dost  Aly  Khan,  6  P.D.  6).  As  to  Notarial  copies,  see 
sup,  498,  and  poat^  507. 

(4)  Exemplificatiana, — An  exemplification  (a  medium  of  proof 
which  is  now  practically  obsolete)  is  a  copy  of  the  whole  of  a  record 
set  out  either  under  the  Great  Seal,  or  under  the  seal  of  the  Court 
in  which  the  record  is  preserved.  Both  species  of  exemplifications 
are  provable  by  mere  production,  their  sesds  being  judicially  noticed 
{anUy  19),  and  they  are  of  higher  credit  than  ordinary  examined 
copies,  being  presumed  to  have  undergone  a  more  careful  compari- 
fion«  The  records  now,  however,  are  never  made  up  (Odgers,  PL,  6th 
ed.,  292).     [Tay.  ss.  1536-1537 ;  Ros.  N.P.  96  ;  Steph.  art.  77.] 

(5)  Examined  Copies. — An  examined  copy  is  a  copy  sworn  to  be 
a  true  copy  by  a  witness  who  has  himself  examined  it  line  by  line 
with  the  original,  or  who  has  examined  the  copy  while  another 
I)erson  read  out  the  original  (Beid  v,  Margison,  1  Camp.  469)  ;    or, 
which  IB  necessary  only  in  peerage  cases  (Crawford  Peerage,  2  H.L.C., 
p.  544),  who  has  alternately  with  such  person  read  and  examined 
both  (Slane  Peerage,  5  C.  <!b  F.  23,  42).     The  original  must  be  in 
characters  and  a  language  which  the  witness  understands  (Crawford 
Peerage,  sup.) ;  and  the  copy  must  not  contain  abbreviations  not 
appearing  in  the  original  (B.V.Christian,  Car.  d^M.  388).     A  copy 
examined  merely  with  a  completed  draft  which  latter  had  not 
itself  been  examined  with  the  original ;  or  one  which  is  ^  practically 
accurate,"  or  sets  out  only  "  the  material  parts ''  of  the  original,  has 
been  rejected  {Re  Halifax  Co.,  79  L.T.  183,  536).   So  a  paper,  kept  in 
the  same  muniment  room  as  a  lost  deed,  purporting  to  be  an  attested 
copy  thereof,  and  to  have  been  examined  with  the  original,  but  no 
evidence  of  such  examination  being  forthcoming,  though  the  death 
and  handwriting  of  the  witnesses,  who  attested  both  and  appeared 
to  be  the  same  persons,  was  proved  (Brindley  v.  Woodhouse,  1  C.  <b 
K.  647).     It  may  also  be  necessary  to  show  that  the  original  was 
in  proper  custody  (Adamthwaite  v,  Synge,  1  Stark.  183).     Examined 
copies  are  a  legitimate  means  of  proving,  as  secondary  evidence, 
every  species  of  document,  public,  judicial  or  private,  but  are  not 
usually  employed  where  office  or  certified  copies  are  available. 

(6)  Office  Copies  are  copies  of  judicial  documents  made  by  the 
officer  who  has  the  custody  of  the  originals ;  and  they  are  admitted 
upon  the  credit  of  such  officer,  without  proof  of  examination  with 
such  originals.  Office  copies  of  all  writs,  records,  pleadings,  and 
other  documents  filed  in  the  High  Courts  are  admissible  therein  to 
the  same  extent  as  the  originals  (O.  37,  r.  4) ;  but  copies  made  by 
officers  of  other  Courts  are  only  admissible  in  the  same  Court  and 
cause.  All  copies,  certificates,  and  other  documents  appearing  to 
be  sealed  with  the  seal  of  the  Central  Office  are  now  presumed  to 
be  office  copies>  or  certificates,  or  other  documents  issued  fi*om  the 
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central  office,  and,  if  duly  stamped,  may  be  received  in  evidence, 
and  no  signature  or  other  formality,  except  the  sealing  with  the 
seal  of  the  central  office^  shall  be  required  for  the  autibentication 
of  any  such  copy,  certificate,  or  other  document  (0. 61,r.  7). 
—Office  copies  are  the  usual  means  of  proof  of  judicial  documents, 
except  in  the  Probate  and  Divorce  Division,  where  examined  copies 
are  required  (Tay.  s.  1543).  Office  copies  should  be  checked  and 
initialled  by  two  clerks,  and  not  by  one  merely  (Coleman  v.  C.  40  L.  Jo. 
789).     [Tay.  ss.  1588-1547  ;  Ros.  N.P.  98 ;  Steph.  art.  78.] 

(7)  Certified  Copies. — A  certified  copy  is  a  copy  signed  and  certified 
as  true  by  the  officer  to  whose  custody  the  original  is  entrusted;  and 
it  is  admitted,  in  the  same  way,  upon  the  credit  of  such  officer  with- 
out examination  with  the  original.  Unless,  however,  otherwise  pro- 
vided by  statute,  a  certified  eos^ract  or  a  certificate  of  the  restdt  or  iffedL 
of  a  document  is  not  admissible  (Finlay  v,  Finlay,  31  L.J.  Mat.  149  ; 
R.  V.  Newman,  Dears.  O.C.  85,  as  to  which  case  see  Ros.  N.P.,  17th  ed., 
211;  ant«,  335).  If  ceHificates  purport  to  be  verified  in  the  manner 
provided  by  the  statutes  which  render  them  admissible,  they  may  be 
given  in  evidence  without  proof  of  the  seal,  signature,  or  official 
character  of  the  party  verifying  them  (Documentary  Evidence  Act, 
1845,s.l). — Certified  copies  are  the  usual  means  of  proof  of  such 
public  non-judicial  documents  as  registers  and  the  like;  and  they  are 
also  sometimes  used  in  the  case  of  judicial  documents.  [Tay.  ss.  1 599— 
1659 ;  Ros.  N.P.  99-103 ;  Steph.  art.  79.]  Under  the  Prevention  of 
Cruelty  to  Children  Act,  1904,  s.  24,  proof  of  the  amount  of  wages 
may  be  given  by  a  copy  of  the  employer's  book  signed  by  him  or  his 
foreman,  or  where  there  is  no  book  by  a  statement  similarly  signed, 
provided  such  signature  was  witnessed  by  the  person  producing  the 
document. 

(8)  Alachiney  Prints  and  Photograph  Copies. — A  copy  made  by  a 
copying  machine  is  regarded  only  as  secondary  evidence  of  the  original 
(Nodin  V.  Murray,  3  Camp.  228).  And  printed,  lithographed,  and 
photographed  copies — ^though,  as  we  have  seen,  primary  evidence  of 
each  other's  contents — are  merely  secondary  evidence  of  the  common 
original  {ante,  497).  In  Re  Stephens,  L.R.  9  C.P.  187,  photographs 
of  non-removable  records  were  received.  But  the  accuracy  of 
a  photographic  copy,  particularly  of  external  objects,  most,  like 
that  of  a  map  or  plan,  be  established  on  oath  to  the  satisfaction 
of  the  judge,  either  by  the  photographer  or  some  one  who  can  speak 
to  its  correctness  (Hindson  v.  Ashby,  1896, 2  Ch.  21-22).  Where  the 
photograph  is  tendered  merely  as  a  general  representation  of 
physical  objects,  slighter  proof  will  be  required  than  when  matters 
of  detail  are  all-important,  as  in  cases  of  disputed  handwriting.  In 
a  criminal  case  a  photograph  has  been  held  admissible  to  show  the 
permanent  and  material  structure  of  a  house,  but  not  the  interior 
disposition  of  the  furniture,  &c,,  which  was  required  to  be  proved  by 
witnesses  (R.  v,  Lawton,  80  Ir.  L.T.  Jo.  4;  ep.  ante,  367). 

(9)  CowrUerpa/rtSy  Drafts,  Minutes,  Abstracts,  SsoikUs,  Memoriais, — 
Counterparts,  though  primary  evidence  against  the  parties  ezecating 
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them,  are,  bb  we  have  seen  (ante,  496),  only  secondary  evidence  against 
the  non-exeouung  party.  So  drafts  from  wliich,  by  their  indorse- 
ments, the  deeds  appear  to  have  been  engrossed,  are  secondary  evidence 
of  the  deeds  even  against  strangers  (Waldy  v.  Gray,  L.R.  20  Eq.  288, 
250;  R.t7.Hunter,  4  0.<kP.  128;  ante,  269;  as  to  drafts  of  wills, 
seeSugdent^.St.  Leonards,  ATite,  805).  And  minutes  of  a  judgment 
are  receivable  as  secondary  evidence  of  the  judgment  (Neill  v.  Devon- 
shire, 8  App.  Gas.  p.  188).  An  (tbstract  compared  with  a  deed  of 
feoffment  has  been  held  good  secondary  evidence  of  the  latter,  no 
proof  being  given  on  either  side  of  the  existence  of  a  copy  (Doe  t;. 
Wainwright,  5  A.  &  E.  520 ;  Moulton  v.  Edmonds,  29  L.J .  Gh.  181 ; 
Doe  v.Wittcomb,  cited  ante^  269);  but  an  abstract  not  produced  from 
proper  custody  or  supported  by  proof  of  execution  of  the  original  deed 
has  been  rejected  (Devonshire  v.  Neill,  2  L.R.I,  p.  1 66).  And  redkUs, 
though  generally  speaking  only  evidence  between  the  parties  to  the 
deed  (antSy  95,  214),  are  on  questions  of  title  receivable  as  secondary 
evidence  of  missing  deeds  even  between  strangers  (Moulton  t?.  Edmonds, 
sup.).  So,  memorials  executed  either  fully  or  by  the  grantor  or 
grantee  alone,  and  in  accordance  with  which  possession  has  for  a  long 
time  gone,  or  even  examined  copies  of  the  register,  have  been  received 
not  only  as  primary  evidence  against  the  parties  to  the  deeds  {a/nte,  497), 
but,  after  proof  of  search  for  the  originals,  as  secondary  evidence 
thereof  even  against  third  persons  (Sadliert;.  Biggs,  4  H.L.G.  435; 
ScuUy  V.  Scully,  10  Ir.  Eq.  R.  557  ;  Smith  v.  Smith,  1  L.R.I.  206  ; 
Moffett  V,  Gough,  id.  331 ;  Miller  v.  Wheatley,  28  L.R.I.  144 ;  Ghism 
V.  lipsett,  1905, 1  Gh.  60 ;  cp.  Be  Attlay,/Kwl,  520). 

(B)  Gbal  Testimony  and  Admissions. —The  contents  of  private 
documents  (but  not  generally  of  public  or  judicial  ones,  inf.y  502)  may 
be  proved  as  secondary  evidence  by  the  recollection  of  witnesses  who 
have  read  them.  A  party  cannot,  however,  as  we  have  seen,  compel 
bis  opponent  to  admit  the  contents  of  a  document  in  the  witness-box 
(aniSy  462),  although  his  admissions  out  of  court  afford  primary,  or 
sometimes  seconds^,  evidence  of  such  contents  against  himself  (cmte, 
497-8). 

(G)  Presumptive  Evidence. — In  some  cases  the  contents  of  a  lost 
document  may  be  proved  presumptively,  e.g.,  by  the  parties  having 
acted  in  accordance  with  its  supposed  terms  (R.  v.  Fordingbridge, 
cited  antSy  110, 174;  and  for  evidence  inadmissible  under  this  head, 
see  Smith  v.  Smith,  ante,  174). 

(D)  Entries  in  Public  Registers. — In  a  few  cases  entries  in 
public  registers  have  been  received  aH  secondary  evidence  of  lost  docu- 
ments (see  Humble  v.  Hunt,Goombs  v.  Goether,  Bidder  v.  Bridges,  cited 
ante,  320-1 ;  Irish  Society  v.  Derry,  cited  ante,  331 :  and  cp.  ante,  492), 

(E)  Statements  of  Deceased  Persons. — So  statements  or  entries 
made  by  deceased  persons  under  circumstances  entitling  them  to 
admLBsion  as  exceptions  to  the  hearsay  rule,  may  be  tendered  as 
secondary  evidence  of  the  contents  of  documents.  Thus,  an  entry 
against  interest  made  in  a  rent-book  by  a  deceased  landlord  has  been 
received  as  secondary  evidence  of  a  lost  lease  (emte,  259-60).     And 
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copies  in  the  handwriting  of  deceased  clerks  made  in  the  course  of 
their  duty  to  their  employers,  if  conforming  to  the  necessary  require- 
ments, but  not  otherwise,  are  admissible  as  secondary  evidence  of 
documents  (ante,  269).  As  to  the  admissibility  of  copies  and  abstracts 
of  deeds,  <kc.,  on  questions  of  public  and  general  interest,  see  ante, 
275;  and  as  to  declarations  by  testators,  and  drafts  authenticated  by 
them,  as  secondary  evidence  of  a  lost  will,  cmte,  305. 

Inadmissible  Forms.  Copies  of  Copies. — Among  inadmissible 
forms  of  secondary  evidence  are  copies  of  copies,  which,  with  rare 
exceptions  (see  Charitable  Trusts  Act,  1855,  poaty  521 ;  Sadlierv.  Biggs, 
Slip,,  501),  are  excluded  (Liebman  v.  Pooley,  1  Stark.  167  ;  Evering- 
ham  V.  Roundell,  2  M.  &  R.  188  ;  Re  Halifax  Co.,  79  L.T.  183,  536, 
where  the  copy  was  sworn  to  have  been  examined  with  a  '^  completed 
draft "  of  the  deed,  but  there  was  no  proof  that  the  draft  had  been 
compared  with  the  deed) ;  although  if  the  second  copy  is  proved 
to  have  been  compared  with  the  first,  and  the  first  with  the  original, 
there  seems  no  reason,  apart  from  the  question  of  weight,  why  it 
should  not  be  receivable  (Ros.  Cr.  Ev.  12  ;  Ee  Halifax  Co.,  sup,), 
and  copies  of  copies  have  been  held  copies  of  the  original  under  the 
Copyright  Act,1862  (Davis  v.Baird,38  Jr.  L.T.R.  23;  Johnson  V.Hud- 
son, 7  A.  <b  £.  233  n).  So,  shorthand  notes  of  the  reading  out  of  a 
deed  by  an  officer  of  the  Court,  or  by  one  of  the  counsel  in  a  former 
action,  are  inadmissible  where  the  parties  to  the  second  action  are 
not  the  same,  and  even,  perhaps,  where  they  are  so  (Doe  v.  Ross, 
7  M.  <b  W.  102).  Nor  can  the  contents  of  a  document 'be  proved  by 
a  witness  who  has  merely  heard  it  read  (Nichols  v.  Kingdom  Co. 
56  N.Y.  618).  As  to  notarial  copies  of  documents  in  possession  of 
foreign  courts,  see  post,  507. 

Degrees  of  Secondary  Evidence. — ^The  general  rule  is  that  there 
are  no  degrees  in  secondary  evidence ;  and  that  a  party  is  at 
liberty  (subject  of  course  to  observation  where  more  satisfactory 
proof  is  withheld)  to  adduce  any  admissible  description  of  such 
evidence  he  may  choose  (Brown  v.  Woodman,  6  C.  &  P.  206  ;  Doe  v. 
Ross,  7  M.  &  W.  102 ;  Hall  v.  Ball,  3  M.  &  G.  242  ;  Tay.  ss.  550-553 ; 
Best,  s.  483). 

Principle. — The  reason  assigned  is  the  inconvenience  of  requiring 
evidence  to  be  strictly  marshalled  according  to  weight ;  and  of 
compelling  a  party,  before  tendering  inferior  evidence,  to  account 
for  the  absence  of  all  which  is  of  superior  value,  but  the  very  exist- 
ence of  which  he  may  have  no  means  of  ascertaining  (Tay.  s.  551). 
Formerly,  however,  the  best  evidence  principle  was  applied,  secondary 
evidence  being  marshalled  strictly  accoi^ding  to  degree,  ante,  38. 

Exceptions, — There  are,  however,  exceptions  to  the  rule.  Thus 
(1)  the  contents  of  public  documents  are  provable  by  copies  properly 
authenticated,  and  not  by  oral  evidence  (Breton  v.  Cope,  1  Peake, 
43 ;  Marsh  V.  Collnett,  2  Esp.  665),  and  only  when  the  originals  are 
lost  and  copies  are  not  obtainable  will  such  evidence  be  admitted 
(Thurston  v,  Slatford,  1  Salk.  284 ;  Macdougal  v.  Young,  Ry.  k  M. 
392).     So,  with   (2)   the  depositions  of  witnesses  taken  before  a 
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magistrate  or  coroner,  parol  testimony,  or  a  copy  of  the  deposition, 
can  only  be  given  when  the  original  is  lost,  destroyed,  in  the  posses- 
sion of  the  opposite  party  who  refuses  to  produce  it  after  notice  (R. 
V.  Wylde,  6  0.  v.  P.  380  ;  but  cp.  Tod  t?.  Winchelsea,  poH,  526),  or 
inadmissible  because  not  complying  with  the  statute  (R.  v.  Erdheim, 
1896,  2  Q.B.  260  ;  anfe,  198). 

Oases  in  which  Secondary  Evidence  is  admissible, — Secondary 
evidence  of  the  contents  of  documents,  may,  provided  the  originals 
-would  themselves  be  admissible,  be  given  in  the  following  cases : 

(1)  When  the  Original  is  a  PiMio  or  Judicial  Booument,  or  a 
Private  ome  required  by  law  to  be  enroUed  or  registered. — On  grounds 
of  convenience,  the  contents  of  public  documents,  whether  judicial 
or  non- judicial,  may  and  ought  to  be  proved  by  secondary  evidence 
(Tay.  s.  439).  Indeed,  no  affidavit  or  record  of  the  Court  can, 
without  the  order  of  a  judge  or  master,  be  taken  out  of  the 
central  office ;  nor  can  a  aubpcena  for  the  production  of  such  docu- 
ment in  any  case  be  issued  (O.  61,  rr.  28-31).  So,  no  banker  or 
officer  of  a  bank,  is,  in  any  legal  proceedings  to  which  the  bank  is 
not  a  party,  compellable  to  produce  the  bank  books,  or  to  appear  as 
a  witness  to  prove  their  contents,  unless  by  order  of  a  judge  for 
special  cause  (Bankers'  Books  Evidence  Act,  1879,  s.  6  ;  cmte,  348), 
And  where  documents,  even  of  a  private  nature,  require  to  be 
enrolled  or  registered,  secondary  evidence  thereof  is  generally  admis- 
sible {ante,  492-3 ;  post,  519-21 ). 

(2)  WTien  the  Original  is  in  the  Possession  of  the  Adversary. — 
When  a  document  is  in  the  possession  of  the  adverse  party  or  of 
some  one  bound  to  give  up  possession  thereof  to  him  [e.g.,  his 
solicitor  (Irwin  v.  Lever,  2  F.  &  F.  296 ;  R.  v.  Hunter,  4  0.  &  P.  128) ; 
banker  (Partridge  v.  Ooates,  Ry.  <&  M.  156) ;  deputy  (Taplin  v.  Atty, 
3  Bing.  164) ;  agent  or  servant  (Baldney  v.  Ritchie,  1  Stark.  338 ; 
confy^a  R.  v.  Pearoe,  Peake,  N.P.  75) ;  but  not  a  stakeholder  (Parry  v. 
May,  1  M.  &  R.  279) ;  assignee  (Knight  v.  Martin,  Gow.  R.  103) ;  nor 
person  under  whom  the  adversary  justifies  in  an  action  of  trespass 
(Evans  v.  Sweet,  Ry.  &  M.  83)],  and  such  party  refuses  to  produce 
it  either  after  notice,  or  when  notice  is  excused,  the  other  party  may, 
in  civil  cases,  provided  that  it  was  duly  stamped  {a/nte,  493),  give 
secondary  evidence  of  its  contents.  If  the  adversary  has  not 
appeared  this  rule  is  said  still  to  hold,  unless  he  is  abroad,  or  his 
address  is  unknown  (Case  v.  Case,  2  L.T.  391,  joer  Willes,  J.), 

The  possession  may  be  proved  by  showing  that  the  document  was 
last  seen  in  the  adversary's  hands ;  or  by  calling  his  solicitor,  who 
may  be  compelled  to  testify  to  its  possession  {ante,  188) ;  or  by  the 
admission  of  his  counsel  (Duncombe  v.  Daniell,  8  C.  &  P.  222) ;  or, 
presumptively,  by  showing  that  it  belongs  exclusively  to  him,  or 
would  in  the  ordinary  course  of  business  be  in  his  custody  (Henry 
v.  Leigh,  8  Camp.  p.  502  ;  Robb  v.  Starkey,  2  C.  &  K.  143  ;  Tay.  s. 
440).  The  adversary  may,  on  the  other  hand,  interpose  evidence  to 
disprove  the  possession ;  but  he  cannot  escape  the  effect  of  the 
notice  by  voluntarily  parting  with  the  document  after  the  notice,  or 
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even  perhaps  before,  unless  he  discloses  the  name  of  the  transferee 
(Knight  V,  Martin,  sup. ;  Sinclair  v.  Stevenson,  1  O.  P.  582). 

Notice  to  prodAJboe. — ^The  object  of  a  notice  to  produce  is  to  enable 
the  adversary  to  have  the  document  in  court,  and  if  he  does  not,  to 
enable  his  oppouent  to  give  secondary  evidence  thereof,  so  as  to  ex- 
clude the  argument  that  the  latter  has  not  taken  all  reasonable  means 
to  procure  the  original  (Dwyer  v.  Cbllins,  7  Ex.  639,  647). 

It  must,  in  civil  cases  (0. 82,  r.  6  ;  O.  66,  r.  1),  but  not  in  criminal 
(Smith  V,  Young,  1  Camp.  439),  be  in  writing,  and  be  served  either 
on  the  party  or  his  solicitor ;  but  it  is  sufficient  to  leave  it  with  a 
servant  at  the  residence  of  the  former,  or  with  a  clerk  at  the  office 
of  the  latter  (Evans  v.  Sweet,  Ry.  <fe  M.  83 ;  Doe  v.  Martin,  1  M.  &  Bob. 
242).  The  service  on  ordinary  days  should  be  before  6  p.m.,  and  on 
Saturdays  before  2  p.m.  (O.  64,  r.  11).  The  sufficiency  of  the  service, 
however,  is  for  the  judge,  who  must  be  satisfied  that  it  was  such  that 
the  recipient  might,  by  using  reasonable  diligence,  have  complied 
with  the  notice  (Lloyd  v.  Mostyn,  10  M.  &  W.  478).  Proof  of  the 
fact  and  time  of  service  may  be  given  by  affidavit  of  the  solicitor  or 
his  clerk  (0. 82,  r.  8)  ;  and  fresh  notices  are  not  necessary  on  a  new 
trial  (Hope  v,  Beadon,  17  Q.B.  509). 

The  form  of  notice  may,  unlike  that  of  a  whpcena  dMoes  facunt 
(an/6,  413),  be  general — e,g.^  to  produce  *'  all  accounts  relating  to  the 
matters  in  question  in  this  cause*'  (Rogers t^.Custanoe,  2  M00.&  Bob. 
179);  or  ''all  letters  written  by  the  plaintiff  to  the  defendant 
relating  to  the  matters  in  dispute  in  the  action  "  (Jacob  v.  Lee,  2 
M.  k  Rob.  88  ;  Morris  v,  Hauser,  id.  392).  And  a  notice  to  produce 
^'  a  letter  purporting  to  enclose  an  account "  will  let  in  secondary 
evidence  of  the  ticcount  (Engall  v.  Bruce,  9  W.R.  586).  But  a  notice 
to  produce  "  all  letters  "  (Gardner  v.  Wright,  15  L.T.  325,  jemt  Black- 
burn, J .),  or  ''  letters  and  copies  of  letters,  and  all  books  relating  to 
the  cause''  (Jonesv. Edwards, M'C1.<&Y.  139),  has  been  held  too 
vague  to  admit  secondary  evidence  of  a  letter;  as  also  has  a  notice  to 
produce  ''  all  plain tiff*a  books  of  account  containing  entries  of  deal- 
ings  between  him  and  defendant  for  Sept.  1896  ;  and  all  letters  from 
defendant  or  others  to  plaintiff  relating  to  relevant  matters"  (44 
Sol.  Jo.  95,  per  Kekewich,  J.).  The  proper  way  is  for  a  party  to  refer 
to  the  specific  description  given  in  his  opponent's  affidavit  of  docu- 
ments {id.).  Inaccuracies,  however,  will  not  vitiate  a  notice  unless 
the  recipient  has  been  misled  thereby(Lawrencev.Clarke,14M.  &  W. 
250). 

If  the  document  when  produced  is  inspected  or  used  by  the  party 
calling  for  it,  he  thereby  makes  it  his  evidence  ;  but  it  is  otherwise 
when,  though  produced,  he  declines  to  inspect  or  use  it  (Sayerv. 
Kitchen,  1  Esp.  210  ;  tmte^  462) ;  and  when  it  is  not  produced,  the 
non-producing  party  cannot  afterwards  give  it  in  evidence  (ante,  462). 
When  Notice  to  produce  is  unnecessary. — Notice  to  produce  the 
original  is  not  necessary — (a)  when  the  document  tendered  is  a 
duplicate  original,  or  a  counterpart  executed  by  the  opponent,  since  here 
the  evidence  is  primary  and  not  secondary  (Houghton  v.  Koenig,  18 
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C.B.  235 ;  Tsj.  s.  449  A. ;  Bos.  N.P.  3) ;  (b)  when  the  document  to 
be  proved  is  itself  a  notice  which  has  been  served  on  the  adversary 
(though  not  on  a  third  person,  Robinson  v.  Brown,  3  C.B.  754) — e.g.f 
a  notice  to  produce,  or  to  quit,  or  of  action,  or  of  the  dishonour  of 
a  bill  when  the  action  is  brought  upon  the  bill  (Taj.  ss.  450-451); 
(e)  where,  from  the  nature  of  the  case,  the  adversary  must  know  that 
be  will  be  charged  with  the  possession  of  the  instrument— «.^.,  in 
trover  for  a  bond  (Scott  v.  Jones,  4  Taunt.  865 ;  Bucher  v.  Jarratt,  3 
B.  &  P.  143) ;  or  on  a  charge  of  a  theft  of  a  document  (R.  v,  Aickles,  1 
Lea.  pp.  297  »,  300  »,  approved  R.  v.  Blworthy,  L.R.  l.C.O.  R.  103  ; 
eoTUra,  R.  v,  Farr,  cmte,  494,  where  on  a  charge  of  burglary  the  pro- 
secutor, though  allowed  to  state  that  there  was  an  inscription  on  the 
stolen  ring  and  otherwise  identify  it,  was  not  allowed  to  state  the 
contents  of  the  inscription,  no  notice  having  been  given ;  sed  qu.) ;  or 
on  an  indictment  for  administering  an  unlawful  oath,  which  was  read 
out  from  a  certain  paper  (R.  v.  Moors,  6  East,  42 1 9i. ;  oj9.  ante,  494);  but 
where  the  matter  is  collateral  notice  to  produce  must  be  given  before 
secondary  evidence  is  admissible — e,g.,  on  a  charge  of  perjury  in 
falsely  swearing  that  a  certain  draft  did  not  exist  (R.  v,  Elworthy, 
L.R.  1  C.O.R.  103) ;  or  on  a  charge  of  forgery  (R.  v,  Haworth,  4  0. 
&  P.  254),  or  uttering  [R.  v,  Fitzsimons,  Jr.  R.  4  C.L.  1 ;  in  R.  v.  Barris 
112Se8s.  Pap.  0.0.0. 822,  however,  it  was  held  that  though  not 
absolutely  necessary  to  produce  a  forged  document,  yet  a  notice  to 
produce  kid  no  foundation  for  secondary  evidence  since  it  compelled 
the  judge  to  decide  the  prisoner's  identity,  which  was  for  the  jury  ; 
but  cp.an<6, 173-4,  and  in  a  later  charge  of  larceny  of  the  same  docu- 
ment, the  evidence  was  received,  112  Sess.  Pap.  836]  ;  or  of  arson  in 
setting  fire  to  a  house  to  obtain  the  moneys  secured,  by  a  policy  (R. 
V.  Eliicombe,  5  0.  <&  P.  522) ;  so  in  an  action  on  a  cheque  where  the 
defendant  admits  the  making,  but  pleads  in  avoidance,  he  cannot  call 
upon  the  plaintiff  to  produce  the  cheque  without  notice  (Goodered  v. 
Armorer,  3  Q.B.  956).  (d)  Where  the  adversary  or  his  solicitor  has 
admitted  the  loss  of  the  document  [R.  v,  Haworth,  sup, ;  Tay.  s.  455 ; 
a  party  cannot,  however,  prove  the  destruction  of  a  document  traced 
to  his  opponent's  possession,  and  then  tender  secondary  evidence 
thereof,  unless  he  has  first  given  notice  to  produce,  for  the  adversary 
may  dispute  the  destruction.  Doe  v.  Morris,  3  A.  <&  E.  46].  {e)  Where 
the  adversary  or  his  solicitor  has  the  document  in  court  (Dwyer  v, 
OoUins.  7  Ex.  639  ;  Tay.  s.  456).  (/)  Where  the  adversary  has  ob- 
tained possession  of  the  document  by  fraud  or  force  (Leeds  v,  Oook, 
4  Esp.  256  ;  Tay.  s.  453).  {g)  Merchant  seamen  are  sJlowed  to  give 
secondary  evidence  of  the  contents  of  their  agreements  with  the  masters 
of  their  ships  without  giving  notice  to  produce  the  originals  (Merchant 
Shipping  Act,  1894,  s.  123;  see  Bowman  v.  Manzelman,  2  Oamp.  315). 
[Tay.  88. 440-456  a  ;  Ros.  N.P.  7-14  :  Steph.  art.  72.] 

(3)  When  the  original  is  in  the  paesessian  of  a  stranger  not  com- 
pellable by  law  to  produce  it,  who  refuses  to  produce  it  either  when 
summoned  as  a  witness  with  a  subpcena  duces  tecwm  (Marston  v, 
Downee,  1  A.  <fe  E.  31 ;  MiUs  v.  Oddy,  6  0.  &  P.  728 ;  ante,  413-4),  or 
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when  sworn  as  a  witness  without  a  subpoena,  but  admitting  that  he 
has  the  document  in  couii;  (Doe  v,  Clifford,  2  C.  <fe  K.  448 ;  Newton  v. 
Ohaplin,  10  O.B.  356),  Mere  refusal  to  produce  the  document  will 
not,  however,  let  in  secondary  evidence  thereof;  the  witness  must  be 
justified  in  his  refusal,  for  otherwise  the  party  has  no  remedy  except 
as  against  him  (Jesus  Coll.  v,  Gibbs,  1  Y.  &  C.  Ex.  R.  145»  156;  R.  r. 
Llanfaethly,  2  E,  <&  B.  940),  and  even  a  justified  refusal  will  not  let 
in  secondary  evidence  of  certain  documents  protected  by  public  policy 
(anUy  176). 

The  witness  may  be  jvMified  in  such  refusal  where  the  document 
is,  e,g,y  a  title-deed,  incriminating  document,  or  one  which  he  holds 
as  trustee,  solicitor,  or  mortgagee  for  another,  and  which  that  other 
would  himself  be  justified  in  withholding  (ante^  chap.  xvi. ;  413). 
Where  he  holds  for  another,  as  solicitor  for  client,  it  will  probably 
be  necessary  (unless  he  can  swear  to  a  distinct  authority  from  the 
client  to  produce  or  withhold  the  document,  Phelps  v.  Frew,  3  £.  <fe  B. 
430),  to  subpoena  the  latter  to  determine  the  matter  (Doe  v.  Ross,  7 
M.  <fc  W.  102 ;  Newton  v,  Chaplin,  8up, ;  Re  Cameron's  Co.,  25  Beav.  1). 
As  to  when  the  document  is  in  the  hands  of  a  stranger  abroad  who 
refuses  to  produce  it,  see  inf,  (5). 

[Ros.  N.P.  157-160;  Tay.  88.457-460;  918-919;  Steph.  arts, 
118-119.] 

(4)  When  the  Original   has  been  destroyed  or  lost  (Tay.  ss.  429- 
437). — The  party  tendering  secondary  evidence  must  prove  the 
existervce  and  execv;tion  of  the  document  directly,  if  possible  {awte^  476- 
86),  or  presumptively  where  not,  e.g,,  an  assignment  of  a  patent  has 
been  proved  by  a  long  course  of  dealing  between  the  parties  chiefly 
consistent  therewith  (Dennison  t;.  Ashdown,  13  T.L.R.  226);   and  a 
lost  grant  by  long  possession  (Ros.  N.P.  30-41) ;  so,  the  existence, 
execution,  and  contents  of  a  lost  indenture  of  apprenticeship  may  be 
presumed  from  the  parties  having  acted  in  that  capacity  (R.  r.  Ford- 
ingbridge,  ante,  110) ;  though  where  the  question  was  whether  a  lost 
deed  contained  a  certain  limitation,  which  did    not  appear  in  the 
memorial,  the  subsequent  conduct  of  the  parties  to  the  deed  was  held 
inadmissible  being  equally  consistent  with  that  and  several  other 
limitatioDS  (Smith  v.  Smith,  1  L.R.I.  206).     In  civil  cases  damping 
must  also  be  shown  (ante,  492-3).     The  tendering  party  must  then 
prove  its  destruction,  positively  or  presumptively,  or  establish  its  loss, 
either  by  the  admission   of  the  adversary    or  his  solicitor  (R.  v. 
Haworth,  4  C.  &  P.  254),  or  by  proof  that  it  cannot  be  found  after 
diligent  search.     Where  a  witness  swore  that  he  had  last  seen  the 
document,  a  forged  note,  in  an  old  purse  which  he  had  eventually 
given  to  his  clerk  who  he  believed  had  burnt  it  as  valueless;  this  was 
held  insufficient  evidence  of  loss  without  calling  the  clerk  (R.  v.  HaU, 
1 2  Cox,  159).  As  to  the  special  rules  affecting  the  loss  of  biUs  and  noies^ 
see  Bills  of  Exchange  Act,  1882,  ss.  69-70.     Search. — ^The  sufficiency 
of  the  search  necessary  to  let  in  secondary  evidence  is  a  preliminary 
question  for  the  judge,  and  will  vary  with  the  importance  of  the 
document  and  other  circumstances.     It  is  enough  if  the  party  has  in 
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good  faitb  exhausted  all  the  sources  and  means  which  the  nature  of 
the  case  suggested,  and  which  were  reasonably  accessible  to  him  (R. 
V,  Saffiron  Hill,  22  L.  J.M.O.  22).  It  is  not  necessary  that  the  search 
should  be  recent,  or  made  for  the  purposes  of  the  trial  (Fitz  v. 
Babbits,  2  M.  &  Rob.  60);  and  the  answers  given  by  persons  likely 
to  have  had  the  document  in  their  custody  are  admissible  not  to 
prove  the  facts  stated,  but  to  show  the  reasonableness  of  the  search 
(R.  17.  Braintree,  1  E.  &  E.  51 ;  R.  v,  Kenilworth,  7  Q.B.  642;  Smith 
V.  Smith,  10  Ir.  Rep.  Eq.  278;  ante,  200,  205).  Where  there  is  one 
person  chiefly  interested  in  a  document,  inquiry  should  be  made  of 
him;  where  two  persons  have  an  equal  title  to  its  custody — 6.^., 
master  and  apprentice,  or  lessor  and  lessee — ^inquiry  should  be  made 
of  both  ;  though  this  strictness  is  not  perhaps  legally  necessary,  for 
in  the  former  case  search  among  the  papers  of  the  apprentice  (R.  v. 
Hinckley,  3  B.  &  S.  885),  and  in  the  latter  among  those  of  the  lessor 
(Brewster  t;.  Sewell,  3  B.  &  Aid.  296),  has  been  deemed  sufficient. 
Where,  however,  inquiry  was  only  made  of  one  out  of  three  persons 
likely  to  have  the  document,  this  was  held  insufficient  (Hawker  v. 
King,  108  L.T.Jo.  540;  and  cp.  R.  v.  Hall,  aup.), 

(5)  When  Produetionofthe  (h-iginal  iaphyaioaUy  impossible  or  highly 
inconvenient — «.^.,  inscriptions  on  walls,  tombstones,  and  the  like 
(Bruce  v.  Nicolopulo,ll  Ex.  129, 133 ;  R.r.O'Connell,  5  St.  Tr.  N.S. 
244-5 ;  if  there  are  circumstances  of  suspicion,  the  tombstone  itself 
may  have  to  be  produced,  Tracy  Peerage,  10  0.  &F.  154  ;  Boosey  v, 
Davidson,  13  Q.B.  p.  265),  though  aliter  with  inscriptions  on  coffin- 
plates  or  rings  (arUe,  ^94),  and  where  a  notice  was  merely  suspended 
to  a  wall  by  a  nail,  it  was  held  necessary  to  produce  it  at  the  trial 
(Jones  V.  Tarleton,  9  M.  &  W.  675).  Inscriptions  on  flags  and  banners 
have  been  regarded  rather  as  speeches  or  acts  done  than  as  docu- 
ments, and  so  provable  by  oral  testimony  without  reference  to  the 
present  rule  (R.  v.  Hunt,  3  B.  <Sz;  Aid.  566 ;  R.  v.  O'Connell,  aup, ; 
ante^  494) ;  so  with  resolutions  read  at  public  meetings,  and  perhaps 
labels  on  parcels  or  decanters  (ante,  494).  And  in  cases  of  copyright 
the  similarity  of  the  contents  of  the  two  works  may  be  shown  with- 
out the  production  of  either  (ante,  37,  post,  529). 

The  rule  applies  equally  where  a  private  document  is  in  the  hands 
of  a  person  resident  abroad  who  refuses  to  produce  it  (Boyle  v,  Wise- 
man, 10  Ex.  647 ;  1 1  Ex.  360 ;  Kilgour  v.  Owen,  88  L.T.  Jo.  7-8) ;  or 
is  filed  in  a  foreign  court  (Crispin  v.  Doglioni,  32  L. J.P.  k  M.  109, 
in  which  case  the  application  should  be  made  to  the  legal  and  not 
merely  to  the  actual  custodian,  id.),  A  notarial  copy  of  a  foreign 
will  is  admissible  on  proof  by  experts  that  the  original  is  not  allowed 
to  be  removed,  and  that  the  local  courts  regaj*d  such  copies  as 
equivalent  to  the  original  {Re  Von  Linden,  1896,  P.  148  ;  Re  Lemme, 
1892,  P.  89;  cp.  Brain  v.  Preece,  11  M.  &  W.  773,  775) ;  but  it 
was  held  that  even  where  the  will  is  in  possession  of  a  foreign 
Court  only  for  custody  and  not  for  probate,  a  notarial  copy 
is  inadmissible  here,  the  original  will,  or  a  copy  authenticated  by  a 
foreign  court,  being  required  (Re  Brown,  80  L.T.  360;   but  see 
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Quihampton  v.  Going,  24  W.R.  917 ;  and  cp.  anie^  498).  Foreign 
public  documents  may  be  proved  by  copies  under  this  rule 
(Bumaby  v.  Baillie,  42  Gh.  D.  282),  as  well  as  under  (l),«up.  Where 
however,  a  document  was  in  S.  Africa  and  the  question  was  merely 
one  of  delay,  secondary  evidence  wsjb  rejected  (Ward  v.  Murray, 
Times,  Mar.  5th,  1900). 

(6)  When  permission  haj9  previously  been  obtained  by  summons 
for  directions  under  G.  80,  r.  7  {ante,  437). 

(7)  In  interlocwtory  proceedinga  secondary  evidence  may  be  given 
of  documents  without  accounting  for  the  absence  of  the  originals,  in 
analogy  to  the  practice  which  allows  deponents  in  such  cases  to  speak 
to  their  information  and  belief  (Spencer  t;.  Bailey»  93  L.T.  Jo.  223 ; 
ante,  438). 

(8)  O^ier  Cases, — The  rules  allowing  testimony  of  the  resuU  of 
wnproduced  documents,  and  of  acting  in  a  public  office  toithotU  produc- 
tion of  the  ivritten  appointment,  have  been  considered  to  constitute 
further  instances  of  secondary  evidence  ;  but  in  the  former  case  the 
testimony  is  equally  admissible  when  the  documents  are  produced 
(ante,  453),  and  in  the  latter  it  can  only  be  tendered  in  proof  of  the 
fact,  and  not  of  the  terms,  of  the  appointment  (post,  chap.  xliv.). 

PUBLIC  DOOUMENTS.    Statutes :  BritislL,  Colonial,  and  Foreign. 

— British,  Public  statutes  and  all  others  passed  since  February  14, 
1851,  unless  the  contrary  is  expressly^declared  (13  <&;  14  Yiot.  c.  21,  ss. 
7, 8),  are  judicially  noticed  as  part  of  the  law  of  the  land  (ante,  11). 
No  evidence  of  their  contents  is  therefore  necessary,  though  for  cer- 
tainty of  recollection  reference  is  had  to  printed  copies  (not  necessarily 
examined  copies  or  copies  published  by  the  King's  printer),  or,  where 
the  accuracy  of  these  is  questioned,  to  the  Parliament  Boll  itself  (Price 
V,  Hollis,  1 M.  &  S.  105).  In  cases  other  than  the  above,  the  Acts  may 
be  proved  by  copies  purporting  to  be  printed  either  by  the  King's 
printer  or  under  the  authority  of  H.M.  Stationery  Gffice  (8  &  9  Vict, 
c.  113,  s.  3  ;  45  Vict.  c.  9,  s.  2 ;  Be  Yarmouth  Ry.,  W.N.,  1871,  286) ; 
or,  where  there  are  no  such  copies,  by  an  examined  copy  shown  on 
oath  to  have  been  compared  with  the  Boll.  Colonial  statutes  may 
be  proved  by  copies  certified  by  the  clerk  of  the  Golonial  Legislatare 
(28  (&  29  Vict.  c.  63,  s.  6).  As  to  Foreign  statutes,  &c.,  the  old  rule 
was  that  foreign  written  law  must  be  proved  by  an  examined  copy; 
though  a  printed  copy  of)the  French  Godes  produced  by  the  French 
consul  here  and  vouched  by  him,  was  in  one  case  admitted  though  un- 
examined (Lacon  v.  Higgins,  Dowl.  &  Ry.  N.P.  38 ;  3  Stark.  178 :  but  <^. 
Richardson  t7.  Anderson,  tTi/*.,  509).  And  see,  now,  as  to  proof  of  foreign 
law  whether  written  or  unwritten,  ante,  359.  As  to  proof  of  foreign 
treaties,  proclamations,  (fee.,  see  in/*.,  509.  [Tay.  ss.  1528-1524;  Roe. 
N.P.  105-106;  Steph.  arts.  58,  81;  Hardcastle  on  SUtutes,  40-3.] 

Treaties,  Oharters,  Letters-Patent,  te. — Treaties,  charters,  lettera- 
patent.  Grown  grants,  pardons,  and  commissions  are  provable  by  pro* 
duction  of  the  original  or  by  exemplifications,  or  by  examined  oc^ee 
(Tay.  s.  1526;  Ros.  N.P.  106,  107).     Letters-patent  for  inventions 
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being  now  sealed  with  the  seal  of  the  Patent  Office  are  judicially 
noticed  (46  &  47  Yict.  c.  57»  s.  84) ;  and  certified  and  sealed  copies  of 
patents,  specifications,  disclaimers,  and  registers  are  admissible  with- 
out the  production  of  the  originals  (s.  89).  Colonial  and  Foreign 
Treatiea,  Prodamatume,  or  iJegislcUive  Acta,  are  provable  by  examined 
copies  or  by  copies  purporting  to  bear  the  seal  of  the  Colony  or  State 
to  which  they  belong  ( 14 &  1 5  Yict.  c.  99, s.  7).  And,  a  book  purporting 
to  contain  the  Acts  of  the  Legislative  Ck>uncil  in  India,  and  produced 
by  a  clerk  from  the  India  Office,  has  been  held  sufficient  evidence  of 
those  Acts  (Gkrdner  v.  Wright,  15  L.T.  825 ;  cp.  Registers,  post,  512). 
Prior  to  the  above  Act,  a  book  purporting  to  be  a  collection  of  treaties 
concluded  by  America,  and  to  have  been  published  by  authority  there 
as  a  regular  copy  of  the  archives,  and  acted  on  and  vouched  by  the 
American  minister  here,  but  not  examined  with  these  archives,  was 
rejected  (Richardson  v,  Anderson,  1  Camp.  65  n ;  but  op.  Lacon  v, 
Higgins,  sup.,  508). 

Proclamations  and  Orders  in  Oonncil. — Royal  proclamations,  and 
orders  and  regulations  issued  by  the  Government  may  be  proved,  like 
other  public  documents,  by  the  production  of  the  originals  or  by 
examined  copies  thereof ;  or,  in  the  case  of  proclamations,  by  copies 
purporting  to  be  printed  by  the  printers  to  the  Crown,  or  by  the 
printers  to  either  House  of  Parliament  (8  <&  9  Vict.  c.  113,  s.  3). 

In  addition  to  these  methods  of  proof  it  is  enacted  by  the  Docu- 
mentary Evidence  Act,  1868,  s.  2,  that  primd  facie  evidence  of  any 
proclamation,  order,  or  regulation  issued  before  or  after  the  passing 
of  this  Act,  by  or  under  the  authority  of  any  such  department  of  the 
Qovemment  or  officer  as  is  mentioned  in  the  first  column  of  the 
schedule  hereto,  may  be  given  in  all  courts  of  justice  and  in  all  legal 
proceedings  whatsoever,  in  all  or  any  of  the  modes  hereinafter  men- 
tioned ;  that  is  to  say : 

(1)  By  the  production  of  a  copy  of  the  Gazette  purporting  to 
contain  such  proclamation,  order,  or  regulation  [see  ante,  811]. 

(2)  By  the  production  of  a  copy  of  such  proclamation,  order, 
or  regulation,  purporting  to  be  printed  by  the  (government 
printer,  or,  where  the  question  arises  in  a  court  of  any  British 
colony  or  possession,  of  a  copy  purporting  to  be  printed  under  the 
authority  of  the  Legislature  of  such  British  colony  or  possession. 
[The  Documentary  Evidence  Act,  1882,  ss.  2,  4,  has  extended 
this  provision  to  copies  purporting  to  be  printed  by  a  printer  to 
his  Majesty  in  Ireland,  or  by  any  printer  in  England  or  Ireland 
acting  under  the  superintendence  or  authority  of  his  Majesty's 
Stationery  Office.  The  production  of  such  copies  ia  also  primd 
facie  evidence  of  the  publication  of  the  order  (Huggins  v.  Ward, 
L.R.8Q.B.521).] 

(3)  By  the  production,  in  the  case  of  any  proclamation,  order, 
or  regulation,  issued  by  his  Majesty  or  the  Privy  Council,  of  a 
copy  or  extract  purporting  to  be  certified  to  be  true  by  the  Clerk 
of  the  Privy  Council,  or  by  any  of  the  Lords  or  others  of  the 
Privy  Council ;  and  in  the  case  of  any  proclamation,  order,  or 
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regulation  issued  by  or  under  the  authority  of  any  of  the  said 
departments  or  officers,  by  the  production  of  a  copy  or  extract 
purporting  to  be  certified  to  be  true  by  the  person  or  persons 
specified  in  the  second  column  of  the  said  schedule  in  connection 
with  such  department  or  officer. 
Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in 
print,  or  pai'tly  in  print  and  partly  in  writing. 

No  proof  shall  be  required  of  the  handwriting  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  Act,  to  the  truth  of 
any  copy  or  extract  from  any  proclamation,  order,  or  regulation. 

By  8.  6  the  provisions  of  the  above  Act  are  to  be  deemed  in  addi- 
tion to,  and  not  in  derogation  of,  any  existing  statutory  or  common 
law  powers  of  proving  documents. 


SCHEDULE  AS  AMENDED  BY  SUBSEQUENT  ACTS. 
Column  L  Column  IL 


(^Kame  of  Department  or  Officer.) 

The  CommlBsioners  of  the  Trea- 
sury. 

The  CommisAioners  for  executing 
the  office  of  Lord  High  Admiral. 

Secretaries  of  State. 

Committee  of  Privy  Council  for 
Trade. 


The  Poop  Law  Board  (new  abo- 
lished ;  see  Local  Government  Board, 
infra). 

The  Local  Government  Board  (see 
34  &  85  Vict.  c.  70,  s.  6  ;  88  &  39 
Vict.  c.  55,  ss.  130,  185,  297,  sub-s. 
7  ;  and  41  &  42  Vict  c.  52,  s.  265, 

Ir.). 

The  Education  Department  (see 
88  &  84  Vict.  c.  75,  s.  88). 

The  Postmaster-General  (see  88  k 
84  Vict.  c.  79, 8.  21 ;  and  also  44  &  45 
Vict.  c.  20.  SB.  6,  7  ;  and  47  &  48  Vict. 
c.  76,  s.  16). 

A  Secretary  of  State  acting  under 
the  Artillery  and  Rifle  Ranges  Act 
1885  (48  &  49  Vict.  c.  86,  8.6  ;  and  49 
Vict.  c.  6). 

The  Board  of  Agriculture  [see  the 
Documentary  Evidence  Act,  1895  (58 
Vict.  c.  9,  8.  1.)] 


{Namet  of  Certifying  Ofi^rs.) 

Any  Commissioner,  Secretary,  or 
Assistant  Secretary  of  the  Treasury. 

Any  of  the  Commissioners  for  exe- 
cuting the  office  of  Lord  High  Admi- 
ral, or  either  of  the  Secretaries  to  the 
said  Commissioners. 

Any  Secretary  or  Under-Secretary 
of  State. 

Any  member  of  the  Committee  of 
Privy  Council  for  Trade,  or  any  Secre- 
tary or  Assistant  Secretary  of  the  said 
Commissioners. 

Any  Commissioner  of  the  Poor 
Law  Board,  or  any  Secretary  or 
Assistant  Secretary  of  the  said 
Board. 

Any  Member  of  the  Local  Govern- 
ment Board,  or  anv  Secretarv  or 
Assistant  Secretary  of  that  Board. 


Any  Member  of  the  Education 
Department  or  any  Secretary  or 
Assistant  Secretary  of  that  Depart- 
ment. 

Any  Secretary  or  Assistant  Secre- 
tary of  the  Post  Office. 


Any    of    his   Majesty *8    Principal 
Secretaries  of  State. 


The  President,  Secretary,  or  any 
member  of  the  Board,  or  any  person 
authorised  by  the  President  to  act 
on  behalf  of  the  Secretary. 
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Journals,  signed  by  the  Speaker,  are  provable  by 
copies  purporting  to  be  printed  by  the  printers  to  the  Crown,  or  by 
the  printers  of  either  House  of  Parliament  (8  &  9  Yict.  c.  113,  s.  3). 
ffanscird^s  Debates  are  not  admissible  as  Parliamentary  Journals  under 
this  head  (McCarthy  v.  Kennedy,  Times,  Mar.  4,  1905). 

The  General  Becords  of  the  Realm  in  the  custody  of  the  Master 
of  the  Rolls  are  provable  by  copies  certified  by  the  deputy  keeper  of 
the  records,  or  one  of  the  assistant  record  keepers,  and  purporting 
to  be  sealed  or  stamped  with  the  seal  of  the  Record  Office ;  and  when 
so  authenticated  they  are  receivable  before  all  legal  tribunals  with- 
out further  proof  in  every  case  in  which  the  original  record  could  be 
received  (1  &  2  Vict.  c.  94,  ss.  12, 18 ;  Tay.  s.  1485). 

The  Records,  both  public  and  judicial,  deposited  in  the  above  cus- 
tody, include  inter  alia,  all  the  records  of  the  superior  courts  of 
comimon  law,  equity  and  admiralty  which  are  more  than  twenty  years 
old ;  the  records  formerly  in  the  custody  of  the  Queen's  Remem 
brancer ;  the  records  of  the  Land  Revenue  Record  Oifice,  the  Lord 
Chamberlain's  Office,  and  the  Augmentation  Office ;  the  log-books  of 
the  Navy ;  various  records  of  forfeited  estates ;  duplicates  of  land 
and  assessed  taxes ;  the  records  of  the  Court  of  Wards  and  Liv- 
eries ;  and  those  of  first-fruits  and  tenths ;  Domesday  Book  ;  Pai*lia- 
ment,  statu te>  patent  and  closed  rolls ;  some  of  the  Crown  land 
surveys ;  and  the  lieger  books  and  chartularies  of  the  dissolved 
monasteries  (Tay.  s.  1485 ;  as  to  other  documents  of  a  public 
nature  which  are  deposited  in  particular  courts  or  offices,  see  Tay. 
8.  I486), 

Public  Registers,  Inquisitions  and  Surveys.  Corporation  Books. 
(Micial  Oertiflcates. — It  is  provided  by  many  statutes  that  various 
certificates,  official  and  public  documents,  documents  and  proceed- 
ings of  corporations  and  of  joint-stock  and  other  companies,  and 
certified  copies  of  documents,  by-laws,  entries  in  registers  and  other 
books,  shall  be  receivable  in  evidence  of  certain  particulars  in 
courts  of  justice,  provided  they  are  respectively  authenticated  in  the 
manner  prescribed  by  such  statutes.  Whenever  by  any  Act  now  or 
hereafter  in  force  any  such  certificate,  <&c.,  shall  be  so  receivable, 
it  is  admissible  if  it  purports  to  be  authenticated  in  the  manner  pre- 
scribed, and  no  proof  need  be  given  of  the  stamp,  seal,  or  signature, 
or  of  the  official  character  of  the  person  appearing  to  have  signed 
the  same  (8  &  9  Yict.  c.  113,  s.  1 ;  see  as  to  this  Act,  Tay.  s.  7 ;  Ros. 
N.P.  101 ;  Steph.  art.  79).  Where  proof  of  signature  is  given,  that 
of  the  de  fotcto  custodian  of  a  record  is  sufficient,  though  he  be  not 
the  officer  dejure  (R.  v.  Parsons,  L.R.  1  C.C.R.  24 ;  R.  v,  Jones,  2  C. 
&  K.  524).  For  a  list  of  the  various  statutes  making  certified  copies 
of  documents  of  a  public  nature  evidence,  see  Ros.N.P.  99-103 ;  Tay. 
88.1602-1609. 

Whenever  any  book  or  other  document  is  of  siush  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  Jrom  the  proper 
custody,  and  no  statute  exists  which  renders  its  contents  provable  by 
means  of  a  copy,  any  copy  thereof  or  extract  therefrom  shall  be 
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admissible  provided  it  be  proved  to  be  au  examined  copy  or  extract,  or 
ptMTjxyrt  to  be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  entrusted  (14  &  15  Yict.  c.  99 » 
s.  14).  Where  the  copy  is  signed  and  certified  as  the  section  provides 
it  is  admissible  on  its  mere  production  in  court  (R.  v.  Weaver,  L.R.  2 
O.O.R.  85) ;  where  it  is  informally  certified  and  therefore  inadmis- 
sible, it  may  be  proved  to  be  an  examined  copy,  the  provisions  of 
the  section  being  cumulative  (R.  v.  Mainwaring,  26  Jj* J-M.C.  10, 14). 
This  Act  virtually  supersedes  8<&  9  Yict.c.  113,  as  to  public  docu- 
ments, but  the  two  Acts  are  construed  cumulatively  and  the  eax'lier 
one  extends  to  certain  private  documents  (Powell,  Ev.,  7th  ed.,  308). 

For  a  list  of  some  of  the  principal  public  documents  which  may  be 
proved  by  examined  or  certified  copies  under  this  section,  see  Tay. 
S.1600;  Ros.N.P.,  17th  ed..  99-103. 

Registers :  British,  CoUmicU  (xnd  Foreign, — The  statutory  registers, 
ante,  chap,  xxx.,  are  provable  either  by  production  of  the  originals 
(which  cannot  be  enforced,  Sayer  i^.Glossop,  2  Ex.  409);  or  by  certified 
copies  under  the  various  Acts  rendering  them  admissible,  it  being  now 
sufficient  if  such  copies  merely  purport  to  be  duly  certified  (8  &  9  Yict. 
c.ll3,s.l,«tfp. ;  Re  Hall,  22  L.J.Ch.  177);  or  by  examined  copies. 

Public  registers,  admissible  as  such  by  common  law,  may  also  be 
proved  either  by  production,  or  by  examined  or  certified  copy  under 
14  (b  15  Yict.  c.  99,  s.  14,  st^p.  Non-parochial  registers  deposited  with 
the  Registrar-General  must  in  orimirud  cases  be  proved  by  produc- 
tion and  not  by  copy  (3  &  4  Yict.  c.  92,  s.  17 ;  21  &  22  Yict.  c.  25,8. 8). 
So,  in  peerage  cases,  the  original  registers  must  in  all  cases  be  pro- 
duced if  English,  but  not  perhaps  if  Irish  or  Scotch  (Hubb.,  Ev.  of 
Succ.,  97-98 ;  Roscommon  Peerage,  6  0.  &  F.  97, 105).  And  the  same 
rule  holds  where  registers  inadmissible  as  public  documents  are 
received  on  other  grounds  (R.  v.  Qwyn,  1  Stra.  401). 

Indian  registers  of  baptism  (Queen's  Proctor  v.  Fry,  4  P.D.  230)  and 
marriage,  whether  before  14  <fe  15  Yict.  c.  40  (Ratcliffe  v.  RatcliiSe,  1 
S.  &  T.  467),  or  since  (Regan  v.  Regan,  67  L.T.  720 ;  Westmaoott  v. 
Westmacott,  1899,  P.  183),  are  provable  either  by  production  of  the 
registers,  or  of  the  copies  thereof  transmitted  to,  and  now  deposited 
at,  the  India  Office  {id. ;  ep,  Gardner  t?.  Wright,  ante,  509)  ;  or  by  ex- 
amined or  certified  copies  of  the  original  registers  (Regan  v.  Regan, 
etip,;  14&  15Yict.c.  99, s.  14,«tfp.),or  bycertified  copies  of  thecertificates 
at  the  India  Office  (De  Gruyther  v.  De  Gruyther,  Times,  Nov.  2, 1900). 

A  copy  of  a  Nova  Scotia  parish  register  has  been  admitted  on 
proof  that  the  witness  examined  it  with  the  original  register,  that  it 
was  in  the  handwriting  of  the  rector,  and  that  the  register  was 
required  to  be  kept  by  the  local  law  (Evans  v.  Ball,  38  L.T.  141). 

Foreign  registers  are  provable  by  examined  copy,  the  originals  in 
general  not  being  allowed  to  be  removed  (Abbott  v.  Abbott,  29 
L.  J.P.M.  <fe  A.  57 ;  Bumaby  t7.  Baillie,  42  Oh.  D.  282),  or  by  certified 
copies  or  extracts  (Lyell  v.  Kennedy,  14  App.  Gas.  437). 

iTiquisitions,  Surveye,  Extents  and  the  like  (see  ante,  chap,  xxxi.) 
seem,  notwithstanding  14  dr  1 5  Yict.  c.  99,  s.  1 4,  sup,  to  be  provable  by 
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production  of  the  original  from  proper  custody  and  not  generally  by 
copies^  unless  the  originals  have  been  lost  or  destroyed.  Where  the 
inquisition  is  taken  ex  officio  under  a  general  commission,  or  under  a 
special  commission  relating  to  a  matter  of  general  concernment,  or 
where  the  inquisition  is  ancient,  the  return  may  be  read  without 
producing,  or  accounting  for  the  absence  of,  the  commission  under 
which  it  was  taken.  But  in  other  cases  the  commission  must  be 
produced  or  accounted  for,  to  show  that  the  inquisition  was  taken 
under  proper  authority.     [Tay.  ss.  1582, 1585 ;  Ros.  N.P.  112.] 

Assesaments  of  land-tax,  poor-law  valuations  in  Ireland,  and  poor- 
rate  books,  are  provable  either  by  the  production  of  the  original  books 
containing  the  rate  or  assessment,  or  by  examined  or  certified  copy 
under  14  <fe  15  Vict.  c.  99,  s.  14  (Tay.  s.  1600 ;  Justice  v.  Elstob,  post, 
529 )«  As  to  proof  of  Irish  Census  Returns,  see  Dublin  Corp.  t?. 
Bray,  1900, 2 1.R.  88. 

CorporcUion  and  Bankers*  Books, — At  common  law,  entries  in  cor- 
poration books  which  are  of  a  public  nature  are  provable  either  by 
the  production  of  the  original  books  or  by  examined  copies  (Brocas 
9.  Ld.  Mayor  of  London,  1  Stra.  307),  or  now  probably  by  certified 
copies  under  14  <k  15  Yict.c.  99,  «u^.  Entries  of  a  private  nature 
must  be  proved  by  production  of  the  originals,  and  copies  though 
long  preserved  among  the  corporate  muniments  are  not  admissible 
(R.  V,  Gwyn,  1  Stra.  401).  Minute  books  and  registers  kept  as 
authorised  by  the  Companies  Clauses  Consolidation  Act,  1845,  the 
Companies  Act,  1862,  the  Municipal  Corporations  Act,  1882,  and 
similar  statutes,  are  in  general  provable  by  production  of  the  original 
and  not  by  copies  (cmtSy  345-6).  A  resolution  by  a  District  Coun- 
cil is  provable  by  a  minute  thereof  duly  authenicated ;  and  not  by 
oral  evidence  of  its  passing,  or  a  letter  to  that  effect  by  the  Clerk 
(A.-G.  V.  Barker,  44  Sol.  Jo.  603  ;  83  L.T.  245).  As  to  Bankers' 
Books,  see  ante,  347-8.     [Tay.  s.  596 ;  Ros.  N.P.  123, 124.] 

By4aws, — ^The  proof  of  by-laws  varies  according  to  the  language 
of  the  particular  statute  authorising  them.  Under  the  Companies 
Clauses  Consolidation  Act,  1845,  s.  127,  the  by-laws  of  companies 
regulated  by  that  Act  are  provable  by  written  or  printed  copies  pur- 
porting to  be  sealed  with  the  common  seal  of  the  company,  which 
are  sufficient  evidence  thereof  in  all  prosecutions  under  the  same. 
I  So,  under  the  Municipal  Corporations  Act,  1882,  s.  24,  the  production 
of  a  written  copy  of  any  by-law  under  that  Act  is,  "  if  authenticated 
by  the  corporate  seal,"  sufficient  evidence,  until  the  contrary  is  proved, 
that  the  by-law  was  duly  made  and  all  conditions  precedent  to  its 
validity  complied  with  (Robinson  v.  Gregory,  1905,  1  K.B.  534), 
though  aliter  as  to  mere  production  without  proof  of  such  authenti- 
cation (Drew  V,  Harlow,  39  J.F.  420).  On  the  other  hand,  the  by-laws 
of  Railway  Companies  in  order  to  affect  strangers  must  be  proved  to 
have  been  duly  published,  and  the  originals,  or  examined  or  certified 
copies,  must  be  produced!  (Mott-eram  v.  Eastern  Counties  Ry.,  7 
C.B.N .8.  58),  and  see  as  to  proof  of  by-laws  under  the  Towns  Im- 
provement (Ir.)  Act,  1854  (Kingstown  Coun.  v. Carson,  40  Ir.  L.T.  Jo. 
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287).  The  validity  of  by-laws  may,  however,  sometimes  be  presumed 
from  their  long  user  (K.  v,  Powell,  3  £.  <fe  B.  377  ;  and  cp.  Johnson  r. 
Barnes,  L.R.  8  O.P.  527).  [Tay.  ss.  1654  a-1659  ;  69  J.P.  481.] 

Certificates  are,  as  we  have  seen,  admissible  in  evidence  if  they  pur- 
port to  be  verified  as  directed  by  statute,  without  proof  of  the  seal,  sig- 
nature, or  official  character  of  the  party  certifying  (8  &  9  Vict.c.  1 1 3,  b.  1 ). 

Manor-Books, — Court-rolls  are  provable  either  by  production  of  the 
originals,  or  by  examined  copies  duly  stamped  (Bos.  N.P.  120 ;  anie^ 
276,  326  ;  Stamp  Act,  1891,  s.  65). 

JUDICIAL  D00I7MENTS.     Superior  OonrtB.  —  Records  in  the 
Supreme  Court  are  provable  :  (1)  By  production  of  the  originals,  for 
which  the  order  of  a  judge,  master  or  registrar,  is  now  necessary 
(O.  61,  n  28  ;  so  as  to  district  regLstries  O.  35,  r.  22).     Such  production 
is  said  to  be  essential  (unless  the  document  be  lost,  destroyed,  or  in 
possession  of  the  defendant)  on  a  plea  of  ntU  tiel  record,  in  the  Ooart 
to  which  the  record  belongs ;  or  on  a  charge  of  forging  the  record  ; 
or  on  a  prosecution  for  perjury  in  an  affidavit  or  deposition  (Tay.  s. 
1535 ;  Ros.  N.P.  115  ;  but  see  Steph.  note  xxx.,  and  Ros.  Cr.  £v., 
12th  ed.,  147-148).     In  R.  v.  Hockham,  119  Sess.  Pap.  C.C.C.  59,  it 
was  held,  on  a  charge  of  perjury  at  the  hearing  of  a  summons  in  a 
Civil  Court,  that  the  summons  must  be  produced  to  show  that  the 
matter  was  properly  before  the  Court.     (2)  By  exemplification  under 
the  Great  Seal,  or  seal  of  the  Court  to  jwhich  the  record  belongs, 
a  method   of  proof  practically   obsolete   now   (ante,   499).    (3)  By 
examined  copy  (Tay.  s.  1535^.     (4)  By  office  copy  (O.  87,  r.  4,  which 
provides  that  office  copies  oi  all  writs,  records,  pleeidings  and  docu- 
ments filed  in  the  High  Court  shall  be  admissible  in  evidence  in  all 
causes  and  matters,  and  between  all  persons  and  parties,  to  the  same 
extent  as  the  original  would  be  admissiblOi  onto,  482-483).     More- 
over, by  O.  61,r.  7,  ''AH  copies,  certificates,  and  other  documents 
appearing  to  be  sealed  with  a  seal  of  the  Central  Office,  shall  be  pre- 
sumed to  be  office  copies,  or  certificates  or  other  documents  issued  from 
the  Central  Office ;  and  if  duly  stamped  may  be  received  in  evidence, 
and  no  signature  or  other  formality,  except  the  sealivg  with  a  seal  of 
the  Central  Office,  shall  be  required  for  the  authentication  of  any  such 
copy,  certificate,  or  other  document." — And  by  Jud.  Act,  1873,  s.  61, 
"  All  writs  and  documents  issued  out  of,  or  filed  in,  a  district  registry   | 
and  purporting  to  be  sealed  with  the  seal  of  such  registry  shall,  in 
all  psirts  of  the  United  Kingdom,  be  received  in  evidence  without 
further  proof  thereof ''  [see  ante,  15].     In  addition  to  the  above  pro- 
visions, office  copies  of  certain  of  the  records  of  the  Supreme  Court 
and  of  the  Central  Office  are  by  statute  rendered  admissible  in  all 
Courts,  e.g,y  office  copies  of  bills  of  sale  and  of  acknowledgments  of 
deeds  by  married  women  {post,  520-21). 

Judgments  of  the  House  of  Lords  are  proved  either  by  an  examined 
copy  of  the  minutes,  which  latter  constitute  the  judgments  (Jones  r. 
Randal],  1  Cowp.  1 7) ;  or  by  printed  copies  of  the  journals  in  which 
they  are  entered  {ante,  511). 
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Complete  Record  when  necessary. — Whenever  a  judgment  is  tendered 
as  evidence  of  the  facts  decided,  it  mast  appear  that  the  record  has 
been  completed,  unless  completion  was  impracticable,  as  where  a 
motion  for  a  new  trial  is  pending.  Thus,  a  judgment  in  the  High 
Court  cannot  be  proved  by  the  minutes  from  which  it  is  to  be  made 
up,  for,  until  made  up,  it  is  no  record  (Godefroy  v.  Jay,  3  0.  &  P.  192; 
R.  V,  Birch,  3  Q.B.  431).  Where,  however,  the  object  is  merely  to 
prove  the  existence  of  the  proceedings,  irrespective  of  the  matters 
decided,  this  rule  is  relaxed.  Thus,  proof  of  a  former  bill,  answer 
and  decree,  together  with  the  identity  of  a  party,  has  been  allowed 
to  be  given  by  affidavit  (White  v.  Cox,  2  Ch.D.  387,  397).  So,  on  a 
charge  of  perjury,  the  production  of  the  filed  copies  of  the  writ  and 
pleadings,  with  the  oi^er  made  thereon,  is  sufficient  proof  of  a 
former  civil  action  (R.  v,  Scott,  2  Q.B.D.  415,  C.C.R.),  and  that  of  the 
caption,  indictment,  verdict,  sentence,  and  minutes  of  trial,  sufficient 
proof,  at  all  events  in  the  same  Court,  of  a  former  criminal  one  (R. 
V.  Newman,  2  Den.  C.C.  390),  without,  in  either  case,  producing  the 
record,  or  a  certificate  of  the  trial  as  mentioned  tn/.,  517.  Where 
the  former  proceeding  was  not  in  the  same  Court,  it  seems  doubtful 
if  the  completed  record,  or  such  certificate,  is  not  still  requisite,  even 
though  the  object  be  merely  to  prove  the  existence  of  the  particular 
proceeding  (R.  v.  Coles,  16  Cox,  165;  K  v.  Smith,  8  B.  <b  C.  341 ; 
though  see  R.  v,  Scott,  sibpX  A  conviction,  generally  speaking,  com- 
prises both  verdict  and  judgment,  so  that  on  appeal  from  the  latter 
alone,  the  respondent  not  appearing,  the  whole  conviction  has  been 
quashed  (R.  t?.  Surrey,  1892, 2  Q.B.  719).  Where,  however,  the  object 
18  to  prove  a  *'  previous  conviction  "  for  evidential  purposes,  0.^.,  under 
the  Coinage  Act,  1861,  ss.  9,  12,  the  verdict  only  need  be  proved  (R. 
V.  Blaby,  1894,  2  Q.B.  170 ;  see  post,  517).  [Tay.  ss.  1570-1575  ;  Ros. 
N.P.  108-110;  Ros.  Cr.  Ev.,  12th  ed.,  144-148.] 

As  to  proof  of  proceedings  in  court  on  appeals,  see  Ann.  Pr.  O.  58, 
rr.  11-13.  Proceedings  in  chambers  are  provable,  on  appeal,  by  the 
Master's  or  Registrar's  notes,  and  not  by  the  affidavits  of  witnesses 
present  (Sykes  v,  Sykes,  1897,  P.  306). 

Old  Civil  Records  in  the  custody  of  the  Master  of  the  Rolls  are 
provable  by  certified  copies  {sup,  511),  or,  where  the  record  is  lost, 
by  a  certified  copy  of  the  entry  in  the  judgment  book  in  the  same 
custody  (Re  Tollemache,  exp.  Anderson,  14  Q.B.D.  606).  All  records 
and  documents  of  the  old  Common  Law  side  of  the  Court  of 
Chancery  filed  or  deposited  in  the  Petty  Bag  Office  may  be  proved 
by  office  copy  (12  k  13  Vict.  c.  109,  s.  13). 

Probates  and  Letters  of  Administraiion,  British,  Colonial,  Foreign. — 
The  primary  modes  of  proving  probate  or  letters  are :  (1)  by  produc- 
tion of  the  aocument  itself,  when  the  seal  will  be  judicially  noticed ;  or 
(2)  by  production  of  the  Act-book  or  register,  which  it  seems  will  be 
admissible  without  accounting  for  the  non-production  of  the  probate 
or  letters  (Cox  v.  Allingham,  Jacob,  514) ;  or  (3)  by  a  certiiSed  or 
examined  copy  of  the  Act-book  or  register  (14  <&;  15  Vict.  c.  99,  s.  14  ; 
Dorrett  v^  Meuz,  15  C.B.  142) ;  or  (4)  when  no  other  record  has  been 
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kept,  by  production  of  the  original  will,  bearing  the  indorsement  of 
the  surrogate  or  deputy-registrar  that  the  executor  has"  proved  it  and 
that  probate  has  passed  the  seal  (I>oe  v.  Mew,  7  A.  &  E.  240  ;  Oorton 
V,  Dyson,  1  B.  d:;B.  219).  The  original  will  can  under  no  circum- 
stances be  admitted  to  prove  title  to  personal  estate  (Finney  t^.Pinney, 
8  B.  &  0.  835 ;  Pinney  v.  Hunt,  6  Ch.  D.  98).  It  is  otherwise,  how- 
ever,  when  the  will  is  required  merely  to  prove  a  declaration  by  the 
testator  (aniey  287),  or  to  construe  the  will  (Re  Harrison,  Turner  r. 
Hellard,  30  Oh.  D.  390),  or  to  correct  the  translated  probate  copy  of 
a  foreign  will  (Re  Cliff,  1892,  2  Ch.  229). 

By  20  &  21  Yict.  c.  77,  s.  22,  all  probates,  letters  of  administra- 
tion, orders,  and  other  instruments,  and  exemplifications  and  copies 
thereof  respectively,  purporting  to  be  sealed  with  any  seal  of  the 
Court  of  F^obate,  shall  in  all  parts  of  the  United  Kingdom  be  re- 
ceived in  evidence  without  further  proof  thereof.  And  by  the  Colo- 
nial Probates  Act,  1892,  ss.  2-3,  probates  of  colonial  courts  or  of 
British  courts  in  a  foreign  country,  when  sealed  by  the  English  Pro- 
bate Court,  are  of  the  same  effect  as  if  granted  in  this  country  (Be 
Smith,  20  T.L.R.  119).  Foreign  probates  and  wills  are  provable  by 
copies  certified  or  attested  by  the  notary  or  other  official  having 
custody  of  the  original  (Coote,  Probate,  14th  ed.  50-5;  Re CUff, sup.; 
Re  Callaway,  15  P.D.  147  ;  Re  Eraser,  1891,  P.  285);  or  perhaps  by 
examined  or  sealed  copies  under  14  &  15  Yict.  c.  99,  post^  518. 

[Tay.ss.  1588,1590;  Bos.N.P.119-120;  <5>.an<«,401-8;  and;Hw<,520.] 

Bankruptcy  Proceeditigs. — Receiving  orders  and  adjudications  may 
be  proved  by  production  of  the  order  under  seal  of  the  Court,  or  by 
copy  of  the  Gazette  containing  them,  which  are  conclusive  evi- 
dence thereof  (R.t?.  Thomas,  11  Cox,  535;  ante,  811).  So,  petitions, 
orders,  certificates,  affidavits,  and  other  documents  (or  copies  thereof) 
used  in  the  course  of  any  bankruptcy  or  other  proceeding  under  the 
Act,  shall,  if  they  appear  to  be  sealed  with  the  seal  of  any  bank- 
ruptcy court,  or  purport  to  be  signed  by  the  judge,  or  are  certified 
as  true  copies  by  the  registrar,  be  receivable  in  evidence  in  all  legal 
proceedings  whatever  (Bankruptcy  Act,  1883,  s.  184).  And  all  docu* 
ments  purporting  to  be  orders  or  certificates  made  or  issued  by  the 
Board  of  Trade  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  a  secretary  or  assistant-secretary  of  the  Board,  or  any 
person  authorised  in  that  behalf  by  the  President  of  the  Board,  shaH 
be  received  in  evidence,  and  be  deemed  to  be  such  orders  or  certifi- 
cates without  further  proof  unless  the  contraiy  is  shown  (s.  140).  So, 
a  minute  of  proceedings  at  a  meeting  of  creditors  under  this  Act, 
signed  at  the  same  or  next  ensuing  meeting  by  a  person  describing 
himself  as,  or  appearing  to  be,  chairman  of  the  meeting  at  which 
the  minute  is  signed,  shall  be  received  in  evidence  without  further 
proof  (s.  133 :  as  to  the  effect  of  such  minutes  as  evidence  of  the 
facts  stated,  see  ante,  321-2). 

Proceedings  in  Oounty  Oourts,  &c. — By  the  County  Courts  Act, 
1888,  s.  28,  the  registrar's  book  kept  under  the  Act,  or  copies  of 
entries  therein  bearing  the  seal  of  the  Court  and  purporting  to  be 
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signed  and  certified  as  true  copies  by  him,  shall,  in  all  courts  and 
places,  whatever,  be  admitted  as  evidence  of  the  entries  and  pro- 
ceedings referred  to  and  of  the  regularity  of  such  proceedings  (e.g.f 
the  due  appointment  of  a  deputy-judge,  R.  v.  Roberts,  14  Cox,  101) 
without  any  further  proof.  This  clause  does  not  seem  to  dispense 
with  proof  of  the  seal,  though  perhaps  this  is  cured  by  8  &  9  Vict.  c. 
113,  8.  1,  or  14  &  15  Vict.  c.  99,  s.  14,  cited  ante,  511-12  (Ros. 
N.P.  118).  Such  entries  are  conclusive,  and  cannot  be  contradicted 
even  by  entries  in  the  judge's  own  minute-book  (Dews  v,  Ryley,  20 
L.J.C.P.  264  ;  Stonor  v.  Fowle,  13  App.  Cas.  20 ;  poet,  531). 

The  proceedings  in  other  inferior  civil  courts,  e.g..  Mayors'  (Courts, 
Sherifik'  Courts,  Courts-baron,  like  those  iu  inferior  Criminal  Courts 
(inf.),  may,  if  it  be  shown  that  they  are  not  reduced  into  more  formal 
shape,  be  proved  by  the  production  of  the  register,  or  minute-book  in 
which  they  are  entered  ;  or  by  an  examined  copy  thereof ;  or,  if  no 
such  book  is  kept,  or  no  entry  has,  in  fact,  been  made,  by  the  officer 
of  the  Court  or  any  other  competent  witness  (Tay.  s.  1572). 

Oriminal  Proceedings. — The  trial  and  conviction  or  acquittal  of 
any  person  charged  with  an  indictable  offence  may,  without  producing 
the  record  or  a  copy  thereof,  be  proved  in  any  proceeding  whatever 
by  the  certificate  (or  a  document  purporting  to  be  such)  of  the  clerk 
or  other  officer  of  the  Court  having  the  custody  of  the  records,  or  the 
deputy  of  either,  which  certificate  shall  contain  a  copy  of  the  record 
omitting  the  formal  parts  thereof  (14  <k  15  Vict.  c.  99,  s.  13) ;  as  well 
as  (in  tnals  for  perjury)  by  a  similar  certificate  under  id.  c.  100,  s.  22. 
A  previous  conviction  may  also,  when  required  to  discredit  a  witness 
(28  k  29  Vict.  c.  18,  s.  6),  or  for  any  other  purpose  (34  <k  35  Vict.  c.  1 12, 
s.  18),  be  proved  by  a  certificate,  signed  as  above,  of  the  substance  and 
effect  only  of  the  indictment  and  conviction  (arUe,  339-40 ;  as  to 
when  the  completed  record  must  be  shown,  see  a/nte,  515). 

In  actions  for  McUicious  Froeecution,  it  is  said  to  be  essential  for 
the  plaintiff,  in  addition  to  proving  the  acquittal,  to  put  in  as  part 
of  his  case  the  depositions  before  the  magistrate  to  show  absence  of 
reasonable  and  probable  cause,  since  the  burden  of  that  issue  is  upon 
him,  and  this  can,  it  is  said,  only  be  established  thereby  [Lea  v.  Char- 
rington,  5  T.L.R.  218  ;  Walker  v.  S.E.Ry.,  L.R.  5  C.P.  640 ;  Foss  v. 
G.E.Ry.,  105  L.T.  Jo.  221 ;  Skinner  v.  Hunt,  66  J.P.  425 ;  sed  qu., 
since  this  does  not  necessarily  depend  upon  what  was  proved  before 
the  magistrate]. 

Orders  of  Quarter  Sessions  as  to  the  removal  of  paupers  may  be 
proved  by  the  book,  or  a  copy  thereof,  in  which  they  are  entered  by 
the  clerk  of  the  peace,  provided  it  be  proved  that  no  more  formal 
record  is  kept,  and  that  the  minutes  sufficiently  disclose  the  juris- 
diction of  the  Court  (R.  v.  Yeoveley,  8  A.  <b  E.  818 ;  Giles  v.  Siney,  13 
W.R.  92).  Orders  by  justices  as  to  highway  matters  are  proved  by 
oopiesthereof  certified  by  theclerkof  the  peace(27  &  28  Vict.c.  101, s.  12). 

The  orders  of  Metropolitan  Police  Magistrates  may  be  proved  by  the 
production  of  the  minute-book  iu  which  they  are  entered,  or  by  an 
examined  copy  thereof  (London  School  Board  v.  Harvey,  4  Q.B.D.  451) ; 
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and  by  the  Summary  Jurisdiction  Act,  1879,  s.  22,  the  register  of 
proceedings  of  Courts  of  Summary  Jurisdiction,  and  also  extracts 
therefrom  certified  by  the  clerk  of  the  court,  are  primd  facie  evidence 
of  the  matters  entered  therein,  in  any  other  such  court,  except  in  the 
case  of  proof  of  previous  convictions,  as  to  which  see  anU^  389-40. 
Previous  convictions  in  the  same  court  may  however  be  so  proved 
(Com.  of  Police  v,  Donovan,  1903, 1  K.B.  895).  Where  a  court  con- 
sists of  two  justices,  orders  must  be  signed  by  both  (Wingr.  Epeom 
Council,  68  J.P.Rep.  259). 

Foreign  and  Oolonial  Proceediiigs. — All  judgments, decrees,  orders, 
and  other  judicial  proceedings  of  any  court  of  justice  in  any  Foreign 
State  or  British  Colony,  and  all  affidavits,  pleadings,  and  other  le^ 
documents,  filed  or  deposited  in  any  such  court,  may  be  proved  eitW 
by  examined  copies,  or  copies  purporting  to  be  sealed  with  the  seal  of 
the  court  to  which  the  originals  belong,  or,  where  there  is  no  seal, 
to  be  signed  by  a  judge  of  such  court,  who  must  certify  that  there  is 
no  seal.  If  these  conditions  exist,  no  proof  is  required  of  such  seal, 
signature,  or  certificate,  or  of  the  official  character  of  the  judge  (14  & 
15  Vict.  c.  99,  s.  7 ;  cp,  ante,  509).  As  to  Foreign  Probates,  see  awUy 
516. 

Reciprocal  Admiasibility  of  Documents  m  Engla/nd,  Ireland,  and  the 
Colonies, — Every  document  which  is  admissible  in  England  or  Wales 
in  proof  of  any  particular,  without  proof  of  the  seal,  stamp,  or  signa- 
ture thereof,  or  of  the  judicial  or  official  character  of  the  person 
appearing  to  have  signed  the  same,  is  admissible  to  the  same  extent 
and  for  the  same  purpose  in  Ireland ;  and  Irish  documents  are  similariy 
admissible  in  England  and  Wales  {Re  Mahon,  9  Hare,  459).  And 
documents  admissible  in  either  are  also  admissible  in  the  Colonies 
[14  &  15  Vict.  c.  99,  ss.  9-11]. 

Verdicts  and  Awards. — As  to  verdicts,  see  ante,  408.  Awards 
must  be  proved  not  only  by  the  production  of  the  award  duly 
executed  by  all  the  arbitrators  in  the  presence  of  each  other  (Stal- 
worthv.  Inns,18M.  &W.466;  Wright «;.  Graham,  3  Ex.  131);  but 
by  the  production  of  the  submission  as  well,  since  otherwise  the 
authority  of  the  arbitrators  does  not  appear  (Ferrer  v.  Oven,7B.dkC. 
427;  Brazier  t7.  Jones,  8  B.(feC.  124).  Where  the  submission  is  by 
written  agreement,  execution  by  all  the  parties,  including  those 
relying  on  it,  must  be  shown  {id, ;  even  though  it  has  been  made  a 
rule  of  court  pursuant  to  one  of  the  terms,  Berney  v.  Read,  7  Q.B 
79) ;  but  where  the  submission  is  by  rule  of  court  or  judge's  order 
in  an  action,  production  of  either  respectively  is  sufficient  (Gisbonie 
V.  Hart,  5  M.  <fe  W.  50;  Dresser  v,  Stansfield,  14  M.  &  W.  828).  More- 
over,  where  the  submission  contains  any  special  powers  which  have 
been  acted  on —  e.g,^  to  enlarge  the  time,  or  to  appoint  an  umpire — 
the  instrument  by  which  such  powers  have  been  exercised  most  be 
proved  in  addition  to  the  submission  and  prior  to  proof  of  the  award, 
a  mere  recital  in  the  award  of  the  exercise  of  such  powers  not  being 
sufficient  (Still  v.  Halford,  4  Camp.  19  ;  Davis  v.  Vass,  15  East,  97). 
The  maxim  omnia  pra:swmuntur  rite  esse  acta  will  not  dispense  with 
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strict  proof  of  the  above  particulars  in  the  case  of  private  arbitrators, 
although  it  is  otherwise  in  the  case  of  awards  by  public  officers 
(B.  V.  Haslingfield,  2  M.  &  S.  558 ;  Doe  v.  Mostyn,  12  G.B.  268).  Thus, 
under  several  of  the  Indosure  Acts,  the  commissioners'  awards  are 
made  conclusive  evidence  of  the  observance  of  the  statutory  formal- 
ities.  In  many  instances  these  and  other  awards  are  also  provable, 
under  statute,  by  certified  copy  (Tay.  s.  1607).     [Tay.  ss.  1583-1584.] 

Fines  and  Beooveries. — As  to  proof  of  these,  see  Bos.  N.P.  110. 
A  fine  levied  by  a  married  woman  of  lands  acquired  by  descent  is 
valid  even  before  entry,  though  made  without  proclamations,  nor 
need  her  separate  examination  be  shown  (Miller  v.  Wheatley,  28 
I/.R.I.144). 

Affidavits,  Depositions,  Pleadings,  Writs. — Except  in  cases  of 
perjury,  when  the  original  must,  if  obtainable,  be  produced  (ante, 
514),  affidavits  in  common  with  writs,  pleadings,  and  documents, 
filed  in  the  High  Ck)urt,  may,  as  we  have  seen,  be  proved  by  office 
copy  (O.  37,  r.  4 ;  O.  38,  r.  15 ;  O.  65,  r.  27,  regs.  53,  54 ;  Ros.  N.P. 
1 14-116  ;  ante,  499).  As  to  proof  of  testimony  given  in  former  trials, 
see  ante,  409  ;  and  depositions  before  examiners  therein  may  be 
proved  either  by  office  copy  (0. 66,  r.  7  (/)  ;  0.  61,  r.  7),  or  by  ex- 
amined or  certified  copy  (Tay.  ss.  1577, 1 580).  As  to  proof  of  deposi- 
tions in  earlier  stages  of  the  same  criminal  case,  or  before 
coroners,  and  of  the  examination  of  the  prisoner,  see  ante,  440-49. 
Affidavits  sworn  in  any  Colony  or  foreign  country  before  any  per- 
son authorised  to  administer  oaths  otherwise  than  by  a  law  of  a 
foreign  country  may  be  proved  by  mere  production,  their  seals,  <&c., 
being  judicially  noticed  [ante,  15) ;  in  the  case  of  affidavits,  &o,^ 
sworn  in  foreign  countries  before  foreign  officials,  the  signature  and 
official  character  of  the  latter  must  be  verified  by  notarial  certificate 
or  otherwise  (a^te,  16, 431 ;  He  Magee,15  Q.B.D.  332 ;  Ann.  Pr.  1906, 
pp.  505-6) ;  and  if  sworn  before  a  notary  his  signature  and  office 
must  also  be  verified  (Sharpe  v.  Jackson,  39  L.Jo.  400).  As  to  proof 
of  the  swearing,  <kc.,  of  affidavits  in  trials  for  perjury,  see  R. 
V.  Barnes,  10  Cox,  539  ;  R.  v.  Benson,  2  Camp.  508  ;  R.  v.  Howard,  1 
M.  &  Rob.  187  ;  Ros.  Cr.  Ev.  147.  And  as  to  the  admissibility  of, 
and  errors  in,  affidavits,  see  a/nte,  433-5.  Where  the  affidavit  is 
by  an  ignorant  person,  proof  must  be  given  that  it  was  read  over  to 
him  before  swearing  (R.  v.  Petrieus,  138  Sess.  Pap.  C.C.C.  886). 

Writs  and  warrants  before  they  are  returned  must  be  proved  by 
actual  production ;  after  their  return  they  become  matters  of  record, 
and  may  be  proved  either  by  production  or,  as  above,  by  office  copy 
(R.  v.  Scott,  2  Q.B.D.  415  ;  Ros.  N.P.  111).  It  must  be  remembered 
in  this  and  other  cases  that  a  copy  served  by  a  party  on  his  opponent 
is  always  considered  primary  evidence  of  the  document  as  against 
the  former  (an<«,497). 

PBIVATE  DOCUMENTS,  WHEN  REGISTERED  OB  EN- 
ROLLED.— Private  documents  must,  as  we  have  seen,  generally  be 
proved  by  the  production  of  the  originals^  secondai^  evidence  not 
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being  admissible  until  the  absence  of  the  original  is  explained.  Where, 
however,  the  document  is  required  to  be  registered  or  enrolled,  this 
rule  does  not  always  hold,  and  secondary  evidence  is  sometimes  the 
appropriate  medium  of  proof  (antey  492,  503). 

WiUB. — Wills  of  personalty  are  ordinarily  provable  by  production 
of  the  probate,  which  is  a  public  document  constituting  primary  evi- 
dence of  the  wiU,  except  when  the  latter  is  merely  tendered  as  evi- 
dence of  the  declaration  of  the  testator  {ante,  287)  or  in  aid  of  con- 
struction {(Kitej  516).  Wills  of  realty  are  also  provable  by  probate  in 
the  cases  mentioned,  ante,  402 ;  but  otherwise  the  will  itself  must, 
where  the  testator  died  before  January  1,  1898,  be  produced.  In 
such  cases  and  against  the  heir  all  the  attesting  witnesses  capable  of 
being  called  must  be  called ;  though  in  an  action  against  the  devisee 
by  the  heir,  all  need  not  be  called  (Tatham  v.  Wright^  2  Russ.  &  Myl. 
1).  On  an  application  by  next-of-kin,  the  memorial  of  registra- 
tion and  affidavit  filed  therewith  were  admitted  as  secondary  evidence 
of  a  lost  will,  to  show  that  the  latter  related  only  to  realty,  and  that 
there  was  an  intestacy  as  to  the  personal  estate  (Re  Attlay,  67  L.T. 
502).  Where  the  testator  died  after  January  1, 1898,  his  real  estate 
vests  in  general  in  his  executor  (Land  Trajisfer  Act,  1897,  ss.  1,  2, 
25),  and  the  probate  is  consequently  the  only  admissible  evidence  of 
the  will.  [Tay.  ss.  1759-1761, 1856  ;  Ros.  N.P.  145-146.]  Wills  80 
years  old  prove  themselves  (onto,  484-5). 

Bills  of  Sale.— The  BiUs  of  Sale  Act,  1878,  s.  16,  provides  that 
*'  any  copy  of  a  registered  bill  of  sale,  and  affidavit  purporting  to  be 
an  office  copy  thereof,  shall  before  all  Courts  and  before  all  arbi- 
trators and  other  persons  be  admitted  as  primd  facie  evidence  there- 
of, and  of  the  fact  and  date  of  registration  as  shown  thereon."  A 
certificate  of  registration  under  this  Act  has  been  held  no  evidence 
that  the  required  affidavit  has  been  filed  or  that  the  filed  copy  of  the 
bill  is  a  cori-ect  copy  thereof,  where  these  points  were  not  stated  in 
the  certificate  (Turners. Culpan,  86  W.R.  278).  So,  under  the  Act 
of  1854,  a  certificate  stating  merely  that  *'  a  document  purporting 
to  be  an  office  copy  of  a  bill  of  sale  was  registered,''  was  held  no  evi- 
dence that  the  affidavit  required  by  the  Act  had  also  been  filed,  on 
the  ground  apparently  that  the  section  did  not  direct  the  officer  not 
to  file  the  bill  without  the  affidavit  (Mason  v.  Wood,  1  C.P.D.  63  ;  cp. 
a^ite,  102-3,  342).  And  in  another  case  a  certificate  which  stated 
that  '*  an  affidavit  and  copy  bill  of  sale ''  indorsed  with  the  names  of 
the  grantor  and  claimant  were  filed  as  required,  was  held  insufficient 
without  producing  an  office  copy  of  the  bill  of  sale  to  show  it  was 
the  same  as  that  executed  (Emmott  v.  Marchant,  3  Q.B.D.  555).  In 
this  case  Lush,  J.,  said  the  certificate  was  evidence  that  a  document 
purporting  to  be  a  bill  of  sale  had  been  delivered  to  the  officer,  to- 
gether with  an  affidavit  which  was  correct  in  form — t.e.,  as  stating  the 
residence  and  occupation  of  the  grantor — and  therefore  he  thought 
it  was  not  necessary  to  produce  an  office  copy  of  the  affidavit,  but 
only  of  the  bill  of  sale.  Having  regard  to  these  cases,  it  will,  in 
proving  registration,  be  prudent  to  produce  office  copies  both  of  the 
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bill  of  sale  and  affidavit,  as  mentioned  in  s.  16,€up,  (Ros.N.P.1198). 
Where  the  filed  copy  omits  the  date  of  execution,  or  signatures  of 
grantee  and  witnesses,  these  may  be  cured  by  the  affidavit  (Thomas 
V.  Roberts,  1898, 1  Q.B.  657  ;  Coates  v  Moore,  1908, 2  K.B.  140).  The 
affidavit  must,  however,  state  not  only  the  name  and  address  but 
the  description,  of  the  attesting  witness  (Sims  v.  Trollope,  1897, 1 
Q.B.  24) ;  though  not  necessarily  the  description  of  the  commissioner 
{Exp.  Johnson,  26  Ch.D.  338  ;  seeante,  434),  but  it  mustnot  be  sworn 
before  the  grantor's  solicitor  (ante^  431).  As  to  what  misdescriptions 
will  invalidate,  see  Jackson  v,  Gaton,  39  Ir.  L.T.R.  41. 

Deeds  of  Arrangement. — Under  the  Deeds  of  Arrangement  Act, 
1887  (50&51  Yict.c.  57),  deeds  to  which  the  Act  applies  must  be 
registered  within  seven  days  of  execution,  by  the  filing  of  a  copy 
thereof,  together  with  affidavits  verifying  the  date  of  execution, 
dec.  (ss.  5-6).  Under  s.  7  a  register  of  such  deeds  is  kept  at  the 
central  office;  and  under  s.  11,  an  office  copy  of,  or  extract  from, 
such  deeds  ^Bprimdfcune  evidence  thereof,  and  of  the  fact  and  date 
of  their  registration.  Under  this  Act  execution  by  creditors  after 
registration  has  been  held  not  to  invalidate  the  deed  or  registra- 
tion {Re  Batten,  exp.  Milne,  22  Q.B.D.  685, 0.  A.). 

Other  Documents. — In  addition  to  the  above,  the  following  pri- 
vate documents,  amongst  others,  are  either  required  or  permitted 
by  various  statutes  to  be  enrolled  or  registered — Bargains  and 
Sales^  Conveyances  in  Mortmain  or  under  the  Charitable  Trusts 
Act,  1855,  Edsentailing  or  Annuity  Deeds,  Deeds  relating  to  land 
in  Yorkshire  or  Middlesex  {ante,  322,  342,  492),  Deeds  of  Relin- 
quishment by  parsons  under  the  Clerical  Disabilities  Act,  1870, 
and  Articles  of  Clerkship  (Tay.  s.  1646) ;  and  such  documents  are 
then  provable  by  ojffke  copies  of  the  instrument,  the  copies  being 
usually  evidence  both  of  the  fact  of  enrolment,  dec.,  and  of  the 
oontentfl  of  the  document  enrolled ;  while  the  certificate  or  memo- 
randum of  enrolment  or  registration  endorsed  on  the  original 
instrument  returned  to  the  party,  is  also  generally  evidence  of  the 
fact  and  date  of  enrolment  or  registration,  without  proof  of  the 
signature  or  official  character  of  the  person  signing  it.  [Tay.  ss. 
1117-1127, 1646-1654 ;  ante,  492,  503.]  Acknowledgments  of  deeds 
by  married  women,  made  before  1883,  are  provable  by  office  copy 
of  the  filed  certificate  of  acknowledgment  (3  &  4  Will.  lY .  c.  74, 
88.  84,  88  ;  4  ife  5  u£.  c.  92,  s.  79  (Jr.)  ;  Conveyancing  Act,  1882,  45  & 
46  Vict.  c.  89,  s.  7) ;  those  since  1882,  by  the  memorandum  of 
acknowledgment  made  on  the  deed  by  the  official  authorised  to 
take  it  (Conveyancing  Act,  1882,  sup,).  By  51  &  52  Vict.  c.  43, 
8. 184^  judges  of  (]!ounty  Courts  are  now  empowered  to  take  such 
acknowledgments. 
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CHAPTER  XLIV. 

EXCLUSION  OP  EXTRINSIC  EVIDENCE  IN  SUBSTITUTION 

OF  DOCUMENTS. 

When  a  transaction  has  been  reduced  into  writing  either  by 
requirement  of  law,  or  agreement  of  the  parties,  the  writing 
becomes,  in  general,  the  exclusive  memorial  thereof,  and  no 
evidence  may  be  given  to  prove  the  transaction  except  the 
document  itself  or  secondary  evidence  of  its  contents  as 
stated  in  chap,  xliii. 

[Tay.  88.  899-408 ;  Ros.  N.P.  1-4  ;  Ros.  Or.  Ev.  2-4;  Steph.  arts. 
90,  92.  The  present  rule,  which  deals  with  the  exclunvenesa  of 
documentary  evidence,  and  that  in  the  next  chapter  relating  to  its 
candtifivetiessy  are  often  loosely  referred  as  the  ^*  parol  evidence"  role. 
In  Sir  J.  Stephen's  Digest  they  are  dealt  with  under  one  head  (art. 
90);  in  his  Indian  Evidence  Act  they  are  treated  as  separate  rules 
(88.  91-2).] 

History. — ^The  history  of  the  parol-evidence  rule,  both  in  its  ex- 
clusive and  conclusive  aspect,  has,  like  that  of  most  other  evidential 
topics,  been  a  gradual  reversal  of  primitive  doctrines.  Its  evolution 
has  been  traced  through  four  more  or  less  definitely  defined 
stages.  (1)  In  origin  it  dates  back  to  early  Germanic  times,  when 
writing  being  \mfamiliar,  a  legal  system  of  formal  oral  transactions 
prevailed.  The  cartay  when  Grst  employed,  was  partly  symbolic  and 
partly  testimonial;  but  it  was  neither  exclusive  nor  conclusive  in 
effect.  Thus,  if  the  transaction  were  disputed,  its  terms  might, 
according  to  an  elaborate  and  well-settled  procedure,  be  established  by 
the  attendant  witnesses  regardless  of  the  existence  or  contradiction 
of  the  writing.  (2)  The  rise  of  the  seal,  however,  marked  a  new 
era  for  documents,  for  it  not  only  supplied  a  convenient  method  of 
authentication,  but  by  introducing  the  principle  of  estoppel,  tended 
to  supersede  the  functions  both  of  transaction-witnesses  and  com- 
purgators. At  first  it  was  the  king  only  who  had  a  seal;  then  the 
superior  courts,  counts,  and  bishops ;  till,  by  the  end  of  the  thirteenth 
century,  the  '^  free  and  lawful  man  "  either  had  a  seal  of  his  own,  or 
could  get  his  charters  sealed  by  a  sheriff  or  noble.    The  king's  seal 
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was  indifiputable ;  and  the  analogy  working  downward,  the  sealed 
writing  tended  to  become  no  longer  merely  testimonial,  but  disposi- 
tive, the  contractual  act  itself.  (3)  Evidence  now  began  to  be  classed 
according  to  grade,  matter  of  record  being  higher  than  loriting  (t.e., 
deed),  and  both  than  matter  of  averment,  Coincidently  the  doctrine 
appears,  probably  as  a  borrowing  from  the  Roman  law,  that  each 
can  only  be  dissolved  by  matter  of  equal  or  higher,  but  not  of  in- 
ferior degree  (Y.B.  33  &  36  Ed.  I.  127,  330-1,  547 ;  cp.  Doctor  and 
Student,  1,  12).  This  principle  had  a  double  bearing,  shutting  out 
inferior  evidence  when  offered  either  in  substitution  of,  or  in 
opposition  to,  superior.  Thus,  the  decrees  of  Courts  of  Record  were 
not  only  the  exclusive  evidence  of  their  own  existence,  admitting  of 
no  alternative  proof  Q*  A  thing  which  can  be  averred  by  the  judg- 
ment and  record  of  the  Court  is  not  to  be  tried  by  an  inquest,"  Y.B. 
35  Ed.  I.,  528) ;  but  also  conclusive,  admitting  of  no  contradiction 
{Recordationem  Ctarice  Regis  negare  licet,  Laws  of  Hen.  I.  c.  31 ;  cp. 
Beams'  Glanville,  Bk.  8,  ch.  8).  On  the  other  hand,  the  decrees  of 
inferior  courts,  which  were  not  **  of  record,"  might  be  contradicted  by 
witnesses.  With  regard  to  Deeds,  the  same  principles  were  partially, 
though  not  universally,  taking  effect,  the  tendency  being  perhaps 
most  marked  in  transactions  traceable  to  a  Roman  source.  Thus,  as 
an  example  of  exclusiveness,  where  a  bond  (an  instrument  intro- 
duced by  the  Lombard  bankers)  existed,  the  creditor  might  not 
prove  his  debt  by  parol,  the  reason  given  being  sometimes  that  the 
contract  and  obligation  were  two  different  undertakings  of  which  the 
greater  discharged  the  less  (Y.B.  1  Hen.  YI.  7,  31),  and  sometimes 
that  the  production  and  cancellation  of  the  deed  were  necessary  for 
the  protection  of  the  debtor  (Y.B.  17  Ed.  III.  24,  pi.  11) ;  while,  as 
to  conclusiveness,  it  was  early  laid  down  that  a  deed  could  not  be 
annulled  or  altered  except  by  deed,  otherwise  averment  would  prevail 
over  specialty  (Y.B.  20  &  21  Ed.  I.  64 ;  82  <fe  33  id,  80,  136 ;  1604, 
Countess  of  Rutland's  case,  5  Ck).  Rep.  25).  So,  parties  were  estopped 
by  their  admissions  of  fact  in  a  deed  (Y.B.  21  &  22  Ed.  1. 436  j  41 
Ed.  III.,  10,  6  ;  39  Hen.  YI.  34,  46) ;  and  in  the  same  way  a  release 
under  seal,  like  the  Roman  acceptilatio,  operated  to  discharge  the 
obligation  whether  there  had  been  performance  or  not,  while  a  mere 
oral  payment  did  not,  since  that  would  have  made  matter  of  writing  of 
no  greater  authority  than  matter  of  fact  (1542,  Waberley  v.  Cockerel, 
Dyer,  51).  On  the  other  hand,  there  were  important  instances  in 
which  primitive  ideas  had  never  been  dislodged.  Thus,  in  1323,  in  a 
case  of  dower  asaenau  patris, theTplaiutiff,  while  tendering  a  deed  testify- 
ing the  assent,  was  ready  to  aver  the  consent  by  those  who  were 
present ;  whereupon  the  Court  remarked  **  We  have  nothing  to  do 
with  the  witnesses  named  in  the  deed,  for  it  is  not  denied,  but  we 
will  cause  those  to  come  whom  you  name  as  present  when  you  were 
endowed,  together  with  a  jury  "  (Y.B.  Ed.  II.  507).  So,  in  trans- 
actions affecting  land,  it  was  the  livery  of  seisin  (the  ancient  Gothic 
conveyance),  not  the  charter  of  feoffment,  which  raised  the  estoppel, 
the  charter  being,  for  long,  testimonial  merely,  not  dispositive,  i,e,,  not 
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"  I  hereby  give,"  but  "  know  ye  that  I  have  given,"  the  question 
being  whether  A.  made  the  gift,  not  whether  he  made  a  charter 
attesting  it  (Poll.  &  Mait.,  2  Hist.  Eng.  Law,  82,  84  n.,  626).     Indeed 
a  charter  was  said  by  some  to  be  void  if  it  testified  that  a  gift  had 
been  made,  while  in  fact  there  had  been  no  livery  of  seisin,  or  if  the 
deed  was  to  one  effect  and  the  words  of  livery  to  another ;  at  all 
events  it  gave  no  jus  ad  rein,  nor  could  it  be  read  as  an  agreement  to 
give  (id,  88).     Similarly,  a  deed  of  feoffment,  though  absolute  on  its 
face,  might  be  shown  by  parol  to  have  been  merely  conditional  (Y.B. 
20  <&  21  Ed.  I.  430).     There  were  other  cases,  also,  in  which  the  new- 
principles  did  not  obtain ;  thus,  in  a  contract  of  loan  by  deed  in- 
dented, the  plaintiff  might  count   either  on  the   contract  or  the 
indenture  (Y.B.  30  Hen.YI.  34,  46) ;  and,  generally,  where  the  action 
was  based  not  solely  on  the  deed,  but  also  on  matter  in  pais,  there 
the  latter  was  admissible  in  answer.     (4)  The  last  stage  in  transition 
to  the  modem  idea  is  marked  by  the  Statute  of  Frauds,  which,  by 
abolishing  the  power  of  creating  freehold  estates  by  oral  livery  of 
seisin  merely,  emphasised  the  dispositive  as  opposed  to  the  testi- 
monial character  of  the  written  instrument,  and,  by  permitting  leasee 
to  be  made  without  seal,  extended  that  character  to  unsealed  docu- 
ments as  well.     Two  further  influences  had  greatly  helped  towards 
this  advance ;  first,  the  increasing  yogue  of  mercantile  instruments, 
which  already  enjoyed  an  indisputability  based  on  the  analogy  of  the 
Roman  law ;  and  secondly,  the  general  spread  of  letters,  which  not 
only  emphasised  the  trustworthiness  of  writing  as  compared  with  "the 
uncertain  testimony  of  slippery  memory,"  but  also  fostered  the  sub- 
stitution of  manual  signature  for  the  seal  as  a  mode  of  authentica- 
tion.    By  1709,  it  had  thus  become  possible  to  lay  down  the  rale, 
alike  for  sealed  and   unsealed  documents^  that  "  if  an  agreement 
made    by    parol     to    do    anything    be    afterwards    reduced   into 
writing,  the  parol  agreement  is  thereby  discharged  ;  and  if  an  action 
be  brought  for  non-performance  of  the  agreement,  it  must  be  brought 
upon  the  agreement  reduced  into  writing  and  not  upon  the  parol 
agreement,  for  both  cannot  stand  together,  because  it  appears  to  be 
but  one  agreement,  and  that  shall  be  taken  which  is  later  and 
reduced  to  the  greater  certainty  of  writing  "  ( Yiner  s  Abridg.  Gontr. 
G.  18).    This  is  the  exclusive  aspect  of  the  rule.     With  regard  to  the 
conclusive,  the  old  rule  that  matter  of  deed  could  not  be  controlled 
by  matter  of  averment  (sup.]  1604,  Countess  of  Rutland's  case,  5  Co. 
Rep.  25),  began  now  to  be  extended  to  unsealed  writings,  which  hence- 
forth, and  save  in  exceptional  cases,  might  neither  be  varied   nor 
supplemented  by  oral  testimony  (1771,  Meres  v,  Ansell,  3  Wils.  275). 
[Wigmore,  s.  2426;   Thayer,  Pr.  Tr.  Ev.  17-24,  97-112;  Holmes, 
CJommon  Law,  255-77;  Salmond,  6  Law  Quart.  Rev.  75-85 ;  2  Poll. 
&  Mait.  Hist.  Eng.  Law,  82, 105, 205, 223, 598-9,  625-6.] 

Principle. — The  present  rule  is  commonly  said  to  be  founded 
on  the  '*  best  evidence "  principle  {cmte,  35) ;  but,  like  other 
alleged  applications  of  that  principle,  it  is,  as  has  been  shown  above^ 
historically  much  older.     Prof.  Thayer  considers  it  to  be  merely 
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'*  a  doctrine  of  the  substantive  law  of  the  subjects  to  which  it  is 
applied,  e.g,,  in  the  case  of  a  written  contract  that  all  preceding 
and  contemporaneous  oral  expressions  of  the  thing  are  merged  in 
the  writing  or  displaced  by  it ;  and  in  the  case  of  wills,  that  the 
written  form  is  essential  to  the  thing  itself"  (Pr.Tr.  Ev.  398 ;  Wig- 
more,  s.  2400). 

Burden  of  Proof. — The  party  whose  witnesses  show  that  the 
transaction  was  reduced  to  writing  must  produce,  or  explain  the 
absence  of,  the  instrument ;  and  the  opponent,  in  order  to  ascertain 
the  fact,  may  either  interpose  in  chief  (ante,  31)  or  reserve  the  question 
for  cross-examination,  and  where  it  is  denied  may  at  once  prove  the 
existence  of  the  writing.  If,  however,  the  plaintiff  can  establish  a 
primd  facie  case  without  betraying  the  document,  he  will  not  be  pre- 
judiced by  the  defendant  proving  its  existence,  for  the  burden  will 
then  be  shifted,  and  if  the  latter  rely  on  the  document  he  must  pro- 
duce it  (with  the  usual  liability  as  to  stamping)  as  part  of  his  own 
case,  even  though  he  has  served  a  notice  to  produce  on  the  plaintiff. 
Moreover,  a  vague  admission  by  the  plaintiff's  witnesses  that  there 
was  an  agreement  relating  to  the  matter  is  not  sufficient,  there  must 
have  been  a  binding  contract  between  the  parties  at  the  date  of  the 
trial ;  nor  will  a  solicitor's  admission,  made  in  mere  conversation, 
that  there  was  a  written  agreement  on  the  subject,  suffice  (Watson  v. 
King,  8  O.B.  608,  cited  ante,  229). 

Judicial  Documents. — Extrinsic  evidence  is  in  general  inadmissible 
in  substitution  of  judicial  documents.  Thus,  the  record  of  a  copy 
thereof  is  the  proper  legal  evidence  of  a  proceeding  in  the  High 
Courtfan^,  514 ;  Thomasi;. Ansley, 6 Esp.  80 ;  E. v, Bourden,  2 0.  <feK. 
866 ;  K.  V,  Page,  6  Esp.  83,  where  parol  evidence  was  rejected  to  prove 
even  the  date  on  which  a  cause  came  on  for  trial ;  but  as  adjournments 
during  sitting  are  not  noticed  on  the  record,  such  evidence  may  often 
afford  the  only  proof  of  the  actual  day  of  trial,  Whitaker  v.  Wisbey, 
12  C.B.  p.  52 ;  and  in  the  Tichbome  case,  the  testimony  of  the  officer 
of  the  court  was  stated  to  be  receivable  to  prove  the  date  on  which 
the  charge  was  made,  depositions  tendered  for  that  purpose  being 
rejected,  vol.  i.  p.  193 ;  but  see  infra  as  to  the  existence,  as  distinct 
from  the  terms,  of  a  judgment].  The  same  rule  applies  to  the 
memorials  of  county  courts,  which  are  the  proper  evidence  of  pro- 
ceedings therein  (R.  v.  Rowland,  1  F.  (fe  F.  72).  And  on  a  charge  of 
perjury  committed  before  justices,  the  proceedings  taken  before  the 
latter  must  be  proved  by  the  summons,  or  charge-book  (R.  v.  Hurrell, 
3  F.  &  F.  271;  R.  v.  Hockham,  119  Sess.  Pap.  O.O.C.  59);  or  the  written 
information  if  there  be  one  (R.  v.  Dillon,  14  Cox,  4),  though  if  de- 
stroyed secondary  evidence  thereof  may  be  given  (id,).  So  the  date 
of  a  prisoner's  apprehension  must  be  proved  by  the  warrant  and  not 
by  parol  (R.  v.  Phillips,  Rus.  &  Ry.  369).  Where,  however,  no  memo- 
rials are  kept,  a  judgment  may  of  necessity  be  proved  by  witnesses 
(Harmer  v.  Bean,  3  C.  &  K.  307 ;  Tay.  s.  1572). 

In  like  manner  the  statutory  deposition  of  a  witness  in  a  civil 
or  criminal  proceeding,  or  the  statutory  examination  of  a  prisoner, 
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is  the  only  proof  receivable  of  what  either  has  stated  (Leach  v.  Simp- 
son, 5  M.  &  W.  309  ;  R.  v.  Coll,  24  L.R.1. 522 ;  Tay.  s.  399  ;  Ros.Or.  Ev. 
57-58).  If,  however,  no  deposition,  or  an  informal  one,  has  been 
returned,  parol  evidence  of  what  was  said  by  the  witness  may  be 
given  (Tay.  ss.  400,  416  ;  Ros.Or.  Ev.  58) ;  so  also  with  the  examina- 
tion of  the  prisoner  (R.  v,  Erdheim,  ante,  198 ;  R.  v.  Thomas,  18  Cox, 
77 ;  Tay.  ss.  400,  894).  And  the  same  result  has  followed  where, 
although  a  formal  deposition  had  been  taken,  the  witness  testified  to 
what  he  had  stated  before  the  magistrate,  no  objection  by  the  oppo- 
site side  having  been  raised  at  the  trial,  or  reserved  (R.  v.  CoU,  anie^ 
474-5).  While,  where  a  deceased  witness  had  signed  a  written  depo- 
sition, and  afterwards  testified  orally,  parol  evidence  of  either  was  held 
admissible  at  the  option  of  the  party  (Tod  v.  Winchelsea,  3  C.<feP.  387). 

Private  Formal  Document. — Where  a  private  transaction  is  re- 
quired by  la/w  to  be  in  writing  {e.g.,  a  will,  contract  under  the  Statute 
of  Frauds,  bill  of  sale,  or  policy  of  marine  insurance),  or  where  a 
contract,  grant,  or  other  disposition  of  property,  though  not  so  re- 
quired, was  reduced  to  writing  by  agreement  of  the  parties  and  intended 
by  them  to  be  complete  and  operative  as  such, — no  extrinsic  evi- 
dence is  admissible  to  supersede  the  document,  or  to  prove  the  trans- 
action independently ;  and  this  rule  applies,  although  the  real  terms 
had  been  acted  on  before  reduction  into  writing  (Morris  v.  Delobbel- 
Flipo,  1892, 2  Ch.  352),  and,  although  the  document  itself  is  inad- 
missible, e.g.,  a  bill  of  sale  void  for  want  of  registration  or  stamp 
{Exp.  Parsons,  re  Townsend,  16  Q.B.D.  532,  542 ;  Yorke  v.  Smith,  21 
L.J.Q.B.53;  Charlesworthv.  Mills,  1892,A.C.  231, 239;  cp.po«l,527). 

Even  between  strangers,  indeed^  the  terms  of  the  transaction  can 
only  be  shown  by  the  production  of  the  document  itself  and  not  by 
oral  testimony.  Thus,  in  an  action  by  an  execution  creditor  against 
the  sheriff  for  wrongfully  withdrawing  an  execution,  the  defence 
being  that  a  distress  was  in  for  rent,  the  sheriff  was  not  allowed  to 
ask  the  landlord,  whom  he  called  as  a  witness,  the  amount  of  rent 
due,  it  appearing  that  there  was  a  lease  which  might  have  been  pro- 
duced (Augustien  v,  Challis,  1  Ex.  279).  So,  in  a  settlement  case,  the 
applicants  having  proved  that  a  pauper  occupied  a  tenement  of  J&IO 
a  year  and  paid  the  rent  and  taxes,  the  respondent  attempted  to 
prove  by  parol  that  the  letting  was  to  the  pauper  and  two  othexs, 
but  on  cross-examination,  as  it  appeared  that  the  letting  was  by 
writing,  it  was  held  necessary  to  pn>duce  it  (R.  v.  Rawden,  8  B.  dc  C. 
708  ;  Fenn  v.  Griffith,  6  Bing.  533). 

EXOEPTIONS.— To  the  rule  as  above  stated  there  are  three 
classes  of  exceptions  : — 

(1)  Public  Documents  are  in  general  given  no  exclusive  authority 
by  law  as  instruments  of  evidence.  Thus,  an  entry  of  marriage(Evan8 
v.Morgan,2C.&J.453;  R.t7.Wilson,8F.<kF.  119),  or  of  the  nationality 
of  a  ship  (R.  v.  Seberg,  L.R.  1  C.C.R.  264)  in  a  public  register ;  or  the 
certificate  of  the  registration  of  a  company,  even  when  by  statute  ren- 
dered "  conclusive  evidence  "  (Agricultural  Cattle  Company  v.  Fits- 
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gerald,  16  Q.B.  432;  R.  v.  Langton,  2  Q.B.D.  296;  (mte,d2,  841),  will 
not  exclude  independent  proof  of  those  facts.  So,  the  Gkizette, 
though  **  conclusive  e\ridence''  of  an  adjudication  (ante,  311,  516), 
or  of  the  ahandonment  of  a  tramway  (A. -G.  v.  Bournemouth,  1902, 
2  Ch.  714,  disapproving  i?6  Dudley  Tramways,  42  W.R.  126,  amtra), 
is  not  exclusive  evidence  thereof.  And  where  the  proceedings  of 
directors,  commissioners,  public  trustees,  and  the  like,  are  directed 
by  statute  to  be  entered  in  minute-books,  extrinsic  evidence  of  such 
proceedings  is  nevertheless  receivable  (Miles  v.Bough,8Q.B.  845,872; 
Inglis  «.  Great  Northern  Ry.,  IMacq.  H.L.  112,  118).  Nor  will  re- 
citals in  statutes,  gazettes,  and  other  official  documents  exclude  inde- 
pendent evidence  of  the  facts  recited  (Stark.Ev.,  4th  ed.,  718).  So, 
where  a  written  order  by  a  public  officer  was  held  privileged  as  a 
public  document,  no  secondary  evidence  being  allowed,  the  effect 
was  held  to  be  the  same  as  if  it  were  not  in  existence,  and  proof  was 
allowed,  not  of  the  contents  of  the  document,  but  that  the  act  was 
done  by  order  of  the  officer  (Cooke  v.  Maxwell,  2  Stark.  183).  As 
to  the  exclusionary  effect  of  a  statutory  certificate  of  the  value  of 
lands,  see  M'Knight  v.  Gardner,  33  Ir.  L.T.R.  108.  Foreign  written 
law  is,  indeed,  as  we  have  seen,  exclusively  provable  by  the  oral 
testimony  of  experts  (ante,  359) ;  but  it  is  otherwise  as  to  domestic 
written  law  {cmte,  11-12;  post,  508). 

(2)  Private  Documents  when  Oollateral  or  Informal. — Extrinsic 
evidence  is  admissible  in  substitution  of  any  document  intended  by 
the  parties  to  operate  merely  as  a  collateral  or  informal  memoran- 
dum of  a  transaction,  and  not  as  a  contract  or  other  binding  legal 
instrument.  Thus,  payment  of  a  debt  may  be  proved  orally, 
although  a  cheque  was  given  and  a  receipt  taken,  the  latter  of 
which  was  produced  (Carmarthen  Ry.  v,  Manchester  Ry„  cmte,  56  ; 
and  cp.  inf.  ,528).  So,  an  order  for  goode,  insufficient  under  the  Statute 
of  Frauds,  will  not  exclude  parol  evidence  (Lockett  v.  Nicklin,  2  Ex. 
93).  And  where  possession  of  goods  was  taken  on  a  certain  under- 
standing, although  a  receipt  and  inventory  were  also  signed  (New- 
love  V.  Shrewsbury,  21  Q.B.D.  41 ;  Charlesworth  v.  Mills,  sup,  526 ; 
Griggv.  National  Oo.,1891, 3  Ch.  206  ;  and  cp,  Harris i?.  Rickett,/7o«^, 
545),  or  where  a  loan  was  secured  collaterally  by  a  promissory  note 
(Birchalli;.  Bullough,  1896, 1  Q.B.  325),  oral  evidence  of  the  former 
was  admitted.  The  opposed  results  are  well  shown  in  cases  of  merger : 
thus,  where  a  loan  is  secured  by  a  covenant  to  pay,  the  loan  can  only 
be  proved  thereby ;  while,  if  secured  by  a  mortgage  without  such 
covenant,  there  is  no  merger,  and  the  loan  may  be  proved  indepen- 
dently (Ros.  N.P.,  17th  ed.,  594 ;  cp.  post,  535).  So  if,  during  employ- 
ment under  a  written  contract,  a  distinct  verbal  order  is  given  for 
wholly  separate  work,  the  document  need  not  be  produced  (Reid  v. 
Batte,  M.  &  M.  413 ;  Tay.  s.  405);  but  it  is  otherwise  if  these  points 
are  not  clearly  shown,  for,  in  that  case,  the  document  might  furnish 
evidence  both  as  to  the  inclusion  of,  and  remuneration  for,  the 
alleged  extra  items  ( Vincent  t?.  Cole,  M.(k  M.  287;  Buxton  v.  Cornish, 
12  M.  <k  W.  426  ;  Edie  v.  Kingsford,  23  L.J.C.P.  123  ;  Tay.  s.  402), 
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Where,  also^  there  is  merely  an  tmaocepled  proposed  in  writingy  oral 
evidence  of  the  contract  is  admissible  (Stones  v.  Dowler,  29  L.  J.  Ex. 
122).  And  parol  evidence  of  a  hiring  was  admitted  where,  althoo^ 
the  terms  had  been  written  down,  they  had  not  been  signed  nor 
otherwise  treated  as  an  agreement  (R.  v.  Wrangle,  2  A.  d^  E.  514 ; 
Trewhitt  v.  Lambert,  10  A.  <&  E.  470).  Again,  where  an  auctioneer 
sold  an  article  described  in  an  unaiffned  catalogue  as  silver,  for  X6, 
but  publicly  stated  at  the  sale  that  it  was  only  plated,  evidence  of 
this  statement  was  received,  since  the  contract  was  really  an  oral 
one  (Eden  v,  Blake,  13  M.  <fe  W.  614) ;  and  where  lands  were  let  by 
auction,  and  a  paper  of  the  terms  of  letting  was  delivered  by  the 
auctioneer  to  the  bidder,  which  paper  ¥ras  not  signed  by  the  latter 
or  either  of  the  parties,  parol  evidence  of  the  terms  was  received 
(Ramsbottom  v.  Tunbridge,  2  M.  (b  S.  434) ;  though  aUter  where  the 
paper  had  been  signed  by  the  auctioneer  (Ramsbottom  v.  Mortleyy 
id.  445 ;  see  also  Hawkins  v.  Warre,  3  B.  <fe  0.  697,  where  the  same 
distinction  between  signed  and  unsigned  papers  was  taken)  rpoi<,550]. 
So,where  a  resolution,propo6ed  at  a  public  meeting,  was  read  out  from 
a  paper,  it  was  held  that  the  paper  need  not  be  produced,  for  the 
question  was  not  what  the  paper  contained,  but  what  the  speaker 
proposed  (R.  v,  Sheridan,  ante,  494;  ep.B..  v.  Moors,  cmiSf  505). 

(3)  Existence  as  distinct  from  Terms  of  Transaction. — Extrin* 
sic  evidence  is  sometimes  admissible  to  prove  the  existence  ae  dietin- 
guishedfrom  the  terms  of  some  transaction  or  relationship  which  has 
been  reduced  into  writing.  Thus,  the  existence  of  a  partnership 
may  be  shown  without  producing  the  deed  ( Alderson  v.  Clay,  1  Stark. 
R.  405) ;  evidence  of  acting  in  a  public  office  may  be  given  without 
producing  the  written  appointment  (ante,  92-4);  and  the  fact  of 
the  recovery  of  judgment  as  distinguished  from  its  contents  may 
be  proved  without  the  record  (Henmani;.  Lester,  cited  ante,  462); 
so  also  the  fact  of  bankruptcy  {id.) ;  or  conviction  for  crime  (ante^ 
466) ;  and  oral  evidence  is  receivable  to  show  that  A.  agreed  to  sell 
g6od8  on  commission  for  B.,  though  the  terms  of  the  transaction 
had  been  committed  to  writing  (Whitfield  v.  Brand,  16M.&W. 
282).  Again,  the  fact  of  occupation  of  land,  irrespective  of  the 
details  of  the  tenancy,  may  be  proved  without  producing  the  lease 
— e.g.f  by  evidence  that  the  tenant  has  been  seen  in  occupation,  or 
has  paid  rent  (R.  v.  Holy  Trinity,  7  B.  &  C.  611 ;  Doe  v.  Harvey,  8 
Bing.  239, 242 ;  see,  however,  Strother  v.  Barr,  5  Bing.  186;  Twyman 
V.  Knowles,  13  C.B.  222);  and  the  mere  relationship  of  landlord  and 
tenant  (Augustien  v.  ChalliB,  1  Ex.  280,  f70r  Alderson,  B.),  or  the  date 
when  possession  was  taken  {He  Lander,  1892,  3  Ch.  41),  may  be 
proved  by  parol,  though  it  has  been  held  that  the  actual  party  nnder 
whom  the  tenant  came  into  possession  (Doe  v.  Harvey,  Mip.),  or  to 
whom  a  demise  has  been  made  (R.  v.  Rawden,  8  B.  A  0. 708),  or  tlie 
payment  of  the  rent  reserved  (R.  v.  Merthyr  Tidvil,  1  B.  A  Ad.  29 ; 
Augustien  v,  ChalliB,  sup.)  cannot  be  so  shown. 

On  the  other  hand,  strict  proof  of  a  transaction  by  the  production 
of  the  document  is  sometimes  required,  though  the  terms  tliereof 
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may  not  be  in  dispute.  Thus,  on  a  charge  of  perjury  committed  in 
proceedings  before  justices  for  refusing  to  leave  licensed  premises, 
the  licence  must  be  produced,  and  oral  testimony  by  the  proprietor 
that  he  is  licensed  is  inadmissible  (R.  t?.  Evans,  17  Cox,  87  ;  R.v.  Lewis, 
12  id.  IG3;  R.v.  Willis,  12  id.  164).  So,  in  prosecutions  for  bigamy, 
a  Jewish  marriage  must  be  established  by  production  of  the  written 
contract  with  proof  of  its  execution,  and  not  by  a  mere  witness  of 
the  marriage  ceremony  (R.  v.  Althausen,  17  Cox,  630 ;  Horn  v.  Noel,  1 
Camp.  61 ;  ante,  318, 355).  Again,  the  fact  that  a  person  is  rated 
to  the  relief  of  the  poor  can  only  be  proved  by  the  rate-book,  or 
secondary  evidence  thereof,  and  not  by  parol  (Justice  v.  Elstob,  1  F. 
&  F.  256).  And  the  proper  evidence  of  an  insurance  is  the  policy 
(R.V.  Doran,  1  Esp.  127 ;  (^.  R.v.Gilson,  Rus.  &  Ry.  138).  Similarly, 
the  taking  of  an  oath  under  the  Toleration  Act  (1  W.  &  M.  c.  18)^ 
being  matter  of  record  in  the  court  where  sworn,  could  not  be  proved 
by  parol  (R.  v.  Hube,  1  Peake,N.P.C.  182).  And  on  a  question  of  in- 
fringement, where  the  identity  of  the  contents  of  two  rival  operas 
was  in  dispute,  the  best  evidence  of  the  prior  publication  of  one  was 
held  to  be  the  production  of  the  printed  music ;  and  oral  testimony 
that  the  witness  had  seen  such  opera  in  print  in  a  foreign  country 
several  years  before,  or  heard  it  played  in  society  there,  was  rejected 
(Boosey  v.  Davidson,  13  Q.B.  257  ;  this  case,  however,  was  disapproved 
in  Geralopulo  v.  Wieler,  10  C.B.  690, 696,  and  also  in  Lucas  v.  Williams, 
1892, 2  Q.B.  113,C.A.,  where  the  infringement  of  a  picture  by  an  en- 
graving was  allowed  to  be  proved,  without  production  of  the  former, 
by  oral  testimony  of  a  comparison  made  out  of  court ;  ante,  87). 
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CHAPTER  XLV. 

EXCLUSION  OF  EXTRINSIC  EVIDENCE  TO  CONTRADICT, 
VARY,  OR  ADD  TO  DOCUMENTS. 

When  a  transaction  has  been  reduced  into  writing,  either  by 
reqairement  of  law,  or  agreement  of  the  parties,  extrinsic 
evidence  is,  in  general,  inadmissible  to  cmitradid,  vary,  add  to^ 
or  subtract  from^  the  terms  of  the  document. 

[Tay.ss.  1132-67;  Best, s.  26;  Ros.N.P.15-29;  Steph.art.90;  Nor- 
ton, Deeds,  124-89  ;  Thayer,  Pr.  Tr.  Ev.  390-410  ;  Wigmore,  ss. 
2425-54.] 

Principle.--  The  grounds  of  exclusion  commonly  given  are :  (1)  that 
to  admit  inferior  evidence  when  the  law  requires  superior  would  be 
to  nullify  the  law ;  and  (2)  that  when  the  parties  hiive  deliberately 
put  their  agreement  into  writing,  it  is  conclusively  presumed  between 
themselves  and  their  privies  that  they  intended  the  writing  to  form 
a  full  and  final  statement  of  their  intentions,  and  one  which  should 
be  placed  beyond  the  reach  of  future  controversy,  bad  faith,  or 
treacherous  memory.  The  rule,  however,  is  sometimes  thought  to 
be  based  on  the  '*  best  evidence ''  principle  (Guardhouse  v.  Blackbom, 
L.R.  1  P.  &  D.  109, 117;  Davis  v.Symonds,  1  Cox,  Ch.  402);  sometimes 
on  the  doctrine  of  estoppel,  for  *'  in  each  the  party  is  precluded  by  his 
acknowledgment  in  writing  from  disputing  what  is  so  acknowledged 
— in  estoppel,  however,  it  is  matter  of  fact,  here  it  is  the  terms  of 
an  agreement "  (Salmond,  6  Law  Quart.  Rev.  81 ;  Stephen,  Pleading, 
7th  ed.,  182-3 ;  post^  chap,  xlviii.) ;  and  sometimes  on  the  substantive 
law  purely  [Leake,  Contracts,  5th  ed.,  118 ;  Elphinstone,  Deeds,  1-2 ; 
Prof.  Thayer  also  regards  the  rule  and  its  exceptions  as  doctrines 
of  substantive  law  disguised  in  terms  of  evidence,  remarking  of  the 
rule  that,  '*  it  is  the  use  of  such  matter,  not  the  proving  of  it,  which 
is  objectionable ;  the  averment  of  it  in  pleading,  the  having  an  issae 
on  it,  the  going  to  the  jury  with  it,  that  is  forbidden  "  (Pr.  Tr.  Ev. 
401) ;  and  of  the  exceptions  that ''  the  true  inquiry  is  whether  certain 
claims  or  defences  are  allowable.  If  relief  can  be  had  in  such  cases 
the  law  of  evidence  has  nothing  to  say  as  to  any  kind  of  evidence, 
good  under  the  general  rules,  which  may  be  offered  to  prove  these 
things.     In  so  far  as  extrinsic  facts  are  a  legal  basis  of  claim  or 
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defence,  extrinsic  evidence  is  good  to  prove  them  "  {id,  409).  So,  Prof. 
Wigmore,  s.  2425 :  '*  It  is  a  rule  of  substantive  law,  because  it  deals  with 
the  question  in  what  sources  and  materials  are  to  be  found  the  terms 
of  a  legal  act,  and  not  a  rule  of  evidence  dealing  with  the  value  of  one 
fact  as  probative  of  another ; "  and  see  17  Harv.  L.  Rev.  240,  where  the 
rule  is  considered  one  of  substantive  law  because  it  rejects  the  fact 
offered  as  irrelevant  and  does  not  merely  forbid  the  proving  of  it  in 
a  particular  way.]     For  the  history  of  the  rule,  see  antey  522. 

Fomis  of  Extrinsic  Evidence. — The  evidence  excluded  under 
the  present  rule  is  commonly  called  parol  evidence,  a  term  which, 
though  sometimes  applied  to  written  matter  as  opposed  to  instru- 
ments under  seal,  is  in  the  present  connection  used  to  describe 
all  evidence  extraneous  to  the  document  itself.  Such  evidence  is 
generally  inadmissible  whether  it  consist  of  (1)  direct  oral  testimony 
by  the  parties ;  (2)  their  admissions,  declarations  of  intent^  or  con- 
versations out  of  court  (Doe  v,  Webster,  12  A.  &  E.  442 ;  Tay.  s. 
1182;  post,  536);  (3)  their  statements  against  interest,  (fee,  ten- 
dered after  death  (Lalor  v.  Lalor,  cmte,  257) ;  or  (4)  of  facts  and  events 
not  in  the  nature  of  declarations,  whether  happening  before,  at,  or 
after  the  date  of  the  instrument,  e.g.,  their  previous  course  of 
dealing  on  similar  matters  (Pontifex  v.  Hartley,  62  L.J.Q.B.  196 ; 
cUiter  if  tendered  to  supplement  an  incomplete  contract,  post,  528, 
or  in  aid  of  construction,  post,  545,  chap.  xlvi.  Rule  v.).  So,  (5)  all 
documents  and  correspondence  other  than  those  constituting  the 
transaction  or  incorporated  therewith  by  reference  {ante,  487, 
post,  562),  e.g.,  drafts,  deleted  clauses,  or  prior  informal  agreements, 
are  in  general  excluded,  being  deemed  to  be  merged  in  and  super- 
seded by  the  final  agreement  (Halhead  v.  Young,  25  L.J.Q.B.  290, 
293  ;  Inglis  v.  Buttery,  3  App.  Cas.  552 ;  Leggott  v.  Barrett,  1 5  Ch.  D. 
306  ;  National  Bank  v.  Falkingham,  1902,  A.C.  585,  591 ;  as  to  their 
admissibility  in  aid  of  interpretation,  see  post,  566,  582). — On 
the  other  hand,  when  extrinsic  evidence  is  admitted  by  exception, 
all  forms  are  not  necessarily  receivable.  Thus,  though  the  due  exe- 
cution of  a  deed  may  be  impeached  by  parol,  declarations  by  a 
deceased  subscribing  witness  are  not  admissible  for  that  purpose 
(Stobart  v.  Dry  den,  ante,  254).  So,  though  declarations  of  intention 
by  a  testator  are  receivable  as  original  evidence  to  invalidate  his 
will,  his  mere  hearsay  assertions  are  not  {ante,  298-301  ;  Frovis  v. 
Reed,  ante,  305).  And  a  joint  tenancy  under  a  document  may  be 
proved  to  be  a  tenancy  in  common  by  the  conduct,  but  not  by  the 
declarations  of  intention,  of  the  parties  (Harrison  v,  BsLrton,  post,  b3Q), 
As  to  the  exclusion  of  such  declarations  in  cases  of  construction  see 
Oftite,  300,  and  post,  568-4,  575-6. 

Judicial  Docnments. — Extrinsic  evidence  is  in  general  inadmissible 
to  contradict  or  vary  judicial  documents.  Thus,  the  memorials  of 
proceedings  in  County  Courts  cannot  be  contradicted  or  varied  even 
by  the  notes  of  the  judge  in  his  own  minute-book  (Dews  v,  Byley,  20 
L.J.C.P.  264),  still  less  by  the  informal  memoranda  or  letters  of  the 
registrar  (Stonor  v.  Fowle,  13  App.  Cas.  20, 29).  And  the  note  or  cer- 
tificate of  his  judgment  supplied  by  a  County  Court  judge  for  appeal 
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is  conclusive,  and  cannot  be  varied  by  affidavit  or  shorthand  notes 
(Huddleston  v.  Furness  Ry.,  15  T.L.R.  288).  So  an  award  speaks  for 
itself,  and  no  evidence  to  contradict,  vary,  or  add  to  it  is  receivable 
(ante,  177-8).  As  to  where  a  justice's  summons  and  the  order  and  cer- 
tificate of  the  order  vary  inter  sSj  see  Doherty  v.  Miles,  40  Ir.L.T.B.  39. 
Depositions. — The  same  rule  applies  to  the  statutory  deposition  of  a 
witness  in  a  civil  or  criminal  proceeding,  and  the  statutory  examina- 
tion of  a  prisoner,  neither  of  which  can  be  contradicted,  or  varied  by 
extrinsic  evidence.  Ajs  to  additums  to  the  depositions,  it  has  been 
considered  that  since  such  documents  are  now  required  by  statute  to 
contain  the  whole  statement  of  the  deponent,  and  not  merely  so  much 
as  the  justice  deems  material,  all  parol  additions  should  be  excluded 
(Tay.  8.  893 ;  Bos.  Or.  Ev.  58,  where,  however,  it  is  suggested  that 
though  additions  should  not  be  allowed  when  .the  deposition  is  used 
as  substantive  evidence,  i.e.y  to  supply  the  testimony  of  an  absent 
witness,  yet  they  may  be  when  it  is  used  merely  to  contradict  a  wit- 
ness, sed  qu.  as  to  this  distinction) ;  but  since  the  new  statute  has  also 
been  held  to  be  satisfied  if  so  much  only  of  the  testimony  as  the 
justice  deems  material  is  included  (ante,  443),  there  seems  no 
valid  reason  why  parol  additions  should  not  now  (as  formerly.  Leach 
V,  Simpson,  5  M.  &  W.  809),  be  admitted. 

Private  formal  Documents. — Where  private  documents  are  re- 
quired by  law  to  be  in  writing — e,g,j  wills,  contracts  within  the 
Statute  of  Frauds,  bills  of  exchange,  marine  policies,  and  the  like, 
extrinsic  evidence  is  generally  inadmissible  to  contiudict,  vary,  or 
supplement  their  terms.  And  the  same  rule  holds  with  reganl  to 
contracts,  grants,  and  dispositions  of  property  which,  though  not 
required  by  law  to  be  in  writing,  have  been  reduced  thereto  by  agree- 
ment of  the  parties  ;  though  here  it  is  in  some  respects  less  stringently 
applied  {post,  538-4,  542).  The  rule  has  also  been  extended  to  some 
informal  unilateral  writings,  e,g,,  entries  by  deceased  persons  in  the 
course  of  duty,  which  cannot  be  contradicted  by  their  declarations 
at  other  times  (Stapylton  t?.  Clough,  ante,  254,  271). 

EXCEPTIONS  TO  THE  BXJLE.— Tothe  rule  as  above  stated  there 
are  several  exceptions,  some  of  which  might,  perhaps,  be  treated  as 
falling  outside  its  scope  altogether. 

(1)  Public  Documents  are  in  general  onlypnmd  foM,  and  not 
conclusive  evidence  of  the  facts  therein  contained.  Thus,  unless 
otherwise  provided  by  statute,  an  entry  in  a  public  register  may  be 
contradicted  by  parol  (The  Becepta,  14  P.D.  131).  Evidence  has, 
however,  been  rejected  to  supplement  an  entry  in  a  vestry-book 
(B.  V.  Pembridge,  Car.  &  M.  157). 

(2)  Private  Documents  when  (a)  informal,  or  (6)  inter  alios. — 
(a)  Informal :  Evidence  is,  in  general,  admissible  to  contradict  or  vary 
any  document  intended  by  the  parties  to  operate  merely  as  a  coUateral 
or  informal  memorandum  of  a  transaction,  and  not  as  a  contract  or 
other  binding  legal  instrument.  Thus,  a  receipt  will  not,  even  be- 
tween the  parties,  unless  amounting  to  an  estoppel,  exclude  extrinsic 
evidence  to  contradict  the  writing  (Lee  v.  Lane,  and  Yorks.  Ry. 
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L.  R.  6  Oh.  527  ;  Proseer  v.  Lancashire  Co.  6  T.L.R.  285 ;  Ellen  v. 
G.  N.  Ry.,  17  id,  453  ;  Oliver  v.  Nautilus  Co.,  1908,  2  K.  B,  639 ; 
Nathan  t^.Ogdens,  93  L.T.553  ;  Ros.  N.P.  66) ;  and  in  actions  between 
owners  and  consignees  or  indorsees  a  receipt  in  a  bill  of  lading  is 
usually  only  primd  facie  evidence  of  the  shipment  or  description  of 
the  goods  (Smith  v.  Bedouin  Oo.,  1896,  A.O.  70;  Bennett  v.  Bacon,  2 
Com.  Oas.  102 ;  Hine  v.  Free,  id.  149 ;  Oox  v,  Bruce.  18  Q.B.D.  147  ; 
Parsons  v,  N.  Zealand  Oo.,  1901,  1  K.B.  548 ;  cp.  Oompania  Naviera 
V.  Ohurchill,  1906, 1  K.B.  237 ;  Ros.  N.  P.  468,  474 ;  104  L.T.Jo.  199  ; 
120  id.  171);  as  to  receipts  in  deeds  see  post^  541.  So,  where  A. 
sold  B.  a  horse,  signing  and  giving  B.  a  paper  as  follows : — 
*^  Bought  of  A.  a  horse  for  £7  2a.  6d."  this  was  held  not  to  preclude 
B.  from  proving  that  A.  had  verbally  warranted  the  animal  quiet  in 
harness  (Allen  v.  Pink,  4  M.  &  W.  140) ;  nor,  where  A.  hired  a  horse 
from  B.  did  a  paper  signed  by  B.,  ^'siz  weeks  at  2  guineas,"  preclude 
A.  from  proving  an  oral  agreement  that  B.  was  to  be  liable  for  acci- 
dents caused  by  shying  ( Jeffery  v.  Walton,  1  Stark.  267) ;  and  though  it 
was  said  in  the  latter  case  that  the  tcritten  terms  could  not  be  contra- 
dicted, yet  this  was  doubted  by  Willes,J.,inMalpas  v.L.&S.W.By.,L.R. 
1  O.P.  336,  since  they  did  not  purport  to  be  an  agreement  (jc^o^^,  544). 
(6)  Inter  alios, — Where  a  transaction  has  been  reduced  into  writing 
merely  by  agreement  of  the  parties,  extrinsic  evidence  to  contradict 
or  vary  the  writing  is  excluded  only  in  proceedings  between  such 
parties,  or  their  privies,  and  not  in  those  between  strangers  or  a  party 
and  a  stranger ;  sinc«  strangers  cannot  be  precluded  from  proving 
the  truth  by  the  ignorance,  carelessness,  or  fraud  of  the  parties  (B.v. 
Oheadle,  3  B.  (k  Ad.  833) ;  nor,  in  proceedings  between  a  party  and 
a  stranger  will  the  former  be  estopped,  since  there  would  be  no 
mutuality.  Thus  in  settlement  cases,  a  conveyance  of  land  to  the 
pauper  may  be  contradicted  both  as  to  the  consideration  and  the 
description  (R.  v,  Oheadle,  9iip. ;  R.  v,  Scammonden,  3  T.B.  474 ;  R.v. 
Langunnor,  2  B.&  Ad.  616  ;  R.v.  Wickham,  2  A.  &  E.  517  ;  this  would 
now,  however,  apply  also  between  parties  to  the  deed,  post,  541).  [Tay. 
88.1149-1150  ;  Stark.  Ev.,  4th  ed.,  725-728  ;  Steph.  art.  92,  and  Note 
xxxiv. ;  Whart.  s.  923  ;  Browne,  Parol  Ev.,  31-40.] 

On  the  other  hand,  in  actions  by  creditors  against  sureties  an  oral 
reservation  of  the  former's  rights  against  the  latter  cannot,  at  law, 
be  superadded  to  a  written  release  of  the  debtor  (Merc.  Bank  of 
Sydney  v.  Taylor,  1893,  A.  0.  317  ;  Cocks  v.  Nash,  9  Bing.  341,  346, 
where  Tindal,  O.J.,  denied  the  above  distinction  as  to  parties  and 
strangers ;  as  to  the  equity  rule,  however,  see  post,  537).  Mr.  Browne 
remarks  that  the  oral  variation  of  written  contracts  by  strangers 
must  be  limited  to  rights  independent  of  the  instrument,  and  that, 
as  to  those  which  originate  in  the  relations  established  thereby,  the 
ordinary  rule  must  prevail  (ParolEv.  p.  40,  citing  Wodockt?.  Robin- 
son, 24  Atl.  Rep.  73).  Moreover,  the  exception  does  not  apply  to 
criminal  cases  (R.  v.  Adamson,  2  Moody,  286  ;  Steph.  art.  92) ;  nor 
to  proof  of  the  contents  of  documents  {ante,  494) ;  nor  to  the  substitu- 
tion of  oral  for  documentary  evidence  in  the  case  of  instruments 
executed  by  strangers  {ante,  526). 
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(3)  Private  formal  Documents :  Terms  of  Transaction.  Supple- 
mental Terms, — Where  a  contract,  not  required  by  law  to  be  in  writing, 
purports  to  be  contained  in  a  document  which  the  Court  infers  was 
not  intended  to  express  the  whole  agreement  between  the  parties, 
proof  may  be  given  of  any  omitted  term  expressly  or  impliedly 
agreed  between  them  before  or  at  the  sam^e  limSy  if  it  be  not  in- 
consistent with  the  documentary  terms  (Steph.  art.  90 ;  Ros.  N.P« 
17 ;  as  to  auhaequent  terms  and  agreements,  see  post^  542).  The 
inference  that  the  writing  was,  or  was  not,  intended  to  contain  the 
full  agreement  may  be  drawn  not  only  from  the  document  itself,  but 
from  extrinsic  circumstances  (Merc.  Bank  of  Sydney  v,  Taylor,  1893, 
A.O.  317,  321;  Imperial  Press  v,  Johnson,  Times,  May  5, 1899, where 
the  question  was  left  to  the  jury ;  and  C29.Ellenf;.G.N.Ry.,/x>«<,  r)43). 

Collateral  Agreements  and  Warramties, — Moreover,  although  there 
exists  a  contract  purporting  to  be  fully  expressed  in  writing,  whether 
required  by  law  to  be  so  or  not,  proof  may  be  given  of  a  prior  or 
contemporaneous  oral  agreement,  or  warranty,  not  inconsistent  with 
the  document,  upon  some  matter,  collateral  and  independent,  though 
relating  to  the  same  general  subject  as  the  written  instrument  (Lindley 
V,  Lacey,  17  C.B.N. S.  578 ;  Erskine  v,  Adeane,  8  Ch.  App.  75G ;  De 
Lassallei?.Guildford,  1901, 2K.B.  215  ;  Tay.s.  1135;  Ros.  N.P.18-19; 
Steph.  art.  90).  The  questions  of  what  matters  are  collateral  within 
the  rule,  and  what  representations  amount  to  a  warranty,  have, 
however,  given  rise  to  considerable  conflict  of  opinion. 

Terms  annexed  by  Usage  or  La/vo. — Usage  is,  as  we  have  seen, 
admissible  to  annex  unexpressed  incidents,  not  inconsistent  with 
those  expressed,  to  written  contracts,  grants,  and  wills,  the  presump- 
tion being  that  the  whole  terms  were  not  intended  to  be  expressed 
in  the  document,  but  that  the  customs  of  the  market  or  place  were 
tacitly  adopted  (ante,  88).  Indeed,  a  collateral  oral  agreement  to 
annex  a  term  different  from  the  customary  term  has  been  held  inad- 
missible, on  the  ground  that  the  latter  has  the  same  effect  as  if  it 
was  expressed  in  the  document  ( per  Blackburn,  J.,  in  Fawkesr.  Lamb, 
31  L.J.Q.B.  98, and Mollettt?. Robinson, L.R.  7C.P.  p.  103;  aedgu.^n^ 
seet?*/".  and  Whart.  s.  958).  Terms  implied  hy  lata  being  judicially 
noticed  ai*e  not  provable  by  parol ;  although  they  may  in  some  cases 
be  contradicted,  or  varied  thereby.  Thus  in  contracts  under  the  Sale 
of  Goods  Act,  1893,  s.  55,  such  terms  may  be  negatived  or  varied  by 
express  agreement,  or  the  course  of  dealing  between  the  parties,  or 
by  a  usage  which  binds  them  both.  So,  also,  terms  implied  by  law 
in  contracts  outside  the  Act  may  be  excluded  by  oral  agreement 
collateral  to  the  written  contract  (Pearson  t?.  Pearson,  27  Ch.  D.  145, 
1 48-149 ;  Macdonald  v.  Whitfield,  8  App.  Cas.  733,  cited  poet,  551 ; 
Burgess  v.  Wickham,  33  L.J.Q.B.  17,  per  Cockburn,  C.J.,  diss.  Black- 
bum,  J.).  [Tay.ss.  1170-1186.]  As  to  evidence  of  usage  in  aid  of 
interpretation  see  posty  577. 

(4)  True  Nature  of  Transaction,  and  Relationship  of  Parties. — 
Extrinsic  evidence  (including,  in  some  cases,  direct  declarations  of 
intention)  is  admissible  to  show  the  true  nature  of  the  transaction, 
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or  the  legal  relationship  of  the  parties,  although  such  evidence  maj 
vaiy  or  add  to  the  instrument.     {Op,  ante,  301-305,  478.) 

ScUe  or  Mortgage,  Merger, — Thus  a  sale,  absolute  on  its  face,  may 
be  proved  by  extrinsic  evidence  to  be  a  loan  on  security  (Maas  v. 
Pepper,  1905,  A.0. 102);  a  conveyance  merely  a  mortgage  (Lincoln  v. 
Wright,  4  De  G.  &  J.  IG;  Barton  v.  Bank  of  N.S.W.,  15  App.  Cas. 
379;  Be  Marlborough,  1894,  2  Ch.  133);  an  assignment  of  income 
merely  an  acknowledgment  of  debt  (i?6  She  ward,  1893,  3  Oh.  502) ;  or  a 
mortgage  for  a  specific  sum  a  security  only  for  a  sum  to  be  afterwards 
ascertained  (Trench  v,  Doran,  20  L.R.I.  338).  So,  parol  evidence  is 
admissible  to  rebut  the  presumption  of  merger,  e.g,,  of  an  equity  of 
redemption  and  an  intervening  charge  (Thome  v,  Gann,  1895,  A.C. 
1 1 ;  Tyrwhitt  v,  T.,  32  Beav.  244 ;  Astley  v.  Mills,  1  Sim.  p.  324-7 ;  post, 
chap,  zlvii.);  or  of  a  lease  and  the  fee  (Capitalize.  Bank  v.  Rhodes, 
1903, 1  Ch.  631 ;  Leat?.  Thursby,  1904, 2  Ch.  57). 

Trust  or  Beneficial  Interest. — The  acceptance  (James  v,  Frearson,  1 
Y.  &  C.  Ch.  370)  or  disclaimer  {Be  Birchall,  40  Ch.  D.  436)  of  a  written 
trust  may  be  proved  by  parol ;  as  also,  apart  from  the  question  of 
construction,  may  the  position  of  the  writer,  the  circumstances  by 
which  to  his  knowledge  he  was  surrounded,  and  the  degree  of  weight 
and  credit  to  be  attached  to  the  letters  creating  a  trust  (Morton  v. 
Tewart,  2  Y  &  C.  Ch.  G7,  77).  (a)  Express  Trusts.— Where  a  trustee 
is  expressly  constituted  such  by  a  written  document,  parol  evidence 
is  not  receivable  to  contradict  the  writing  or  show  that  he  was  in- 
tended to  take  beneficially  (Croome  v.  Croome,  59  L.T.  582  ;  Barrs  v. 
Fewkes,  13  W.R.  987  ;  Irvine  v.  Sullivan,  8  Eq.  673,  677).  Where, 
however,  no  trust  appears  on  the  face  of  the  instrument,  extrinsic 
evidence  may  generally  be  given  to  engraft  one,  even  though,  in  some 
cases,  the  document  expressly  negatives  a  trust  (Strode  v.  Winchester, 
ante,  263  ;  Be  Spencer's  Will,  57  L.T.  519  ;  Rowbotham  v.  Dunnett,  8 
Ch.  D.  430).  Thus,  a  conveyance,  absolute  on  its  face,  may  be  proved 
to  be  subject  to  a  parol  trust,  express  or  inferential,  for  the  grantor 
(Booth  v.Turle,L.R.  16  Eq.  182;  Gladding i?. Yapp, 5  Mad. 56;  Roche- 
foucauld V.  Boustead,  1897, 1  Oh.  196).  And  although  trusts  relating 
to  land  (other  than  resulting  trusts,  iiif,)  must  by  the  St.  Frauds,  s.  7, 
be  evidenced  by  writing  signed  by  the  declarant,  yet  this  section  will 
not  avail  where  the  grantee  or  his  assigns  seeks  to  retain  the  land  in 
fraud  of  the  trust  {id.  ;  Be  Marlborough,  1894,  2  Ch.  133).  So, 
notwithstanding  the  Wills  Act,  a  bequest  absolute  in  terms  may  be 
proved  to  be  subject  to  a  Secret  Trusty  declared  orally  or  in  writing 
either  before  or  after  the  execution  of  the  will,  provided  the  trust 
was  communicated  to  and  accepted  by  the  trustee  before  the  testator's 
death  {Be  Boyes,  26  Ch.  D.  531 ;  Be  King,  21  L.R.I.  273 ;  French  v, 
French,  1902, 1 1.R.  172,  H.L.).  This  rule,  though  nominally  aimed 
against  fraud,  operates  even  where  the  donee  himself  seeks  to  enforce 
the  trust  {id. ;  Be  Spencer's  .Will,  sup. ;  O'Brien  v,  Tyssen,  28  Ch.  D. 
372 ;  Be  Marchant,  1893,  P.  254;  Be  Fleetwood,  15  Ch.  D.  594  ;  Scott 
v.  Brownrigg,  9L.R.I.  246).  As  to  the  effect  of  a  devise  to  joint- 
tenants,  when  the  trust  is  only  communicated  to  one,  see  Be  Stead, 
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1 900, 1  Ch.  237.  Neither  the  existence  of  the  trust,  however  (Turner 
V,  A.-G.,  ante,  263),  nor  its  communication  to  the  trustee  {Re  Down- 
ing, cmtey  302),  can  he  proved  by  hearsay  evidence,  (b)  BestUting 
Trusts. — Where  a  resulting  trust  arises  by  c<mstrtiction  of  a  written 
instrument  no  extrinsic  evidence  is  admissible  to  contradict  it  or  show 
the  real  intention  of  the  parties  (Barrs  v.Fewkes,  13  W.R.  987 ;  Groome 
V.  Oroome,  59  L.T.  582;  Be  Bacon,  31  Ch.  D.  460;  i?6  West,  1900. 1  Ch. 
84 ;  Irvine  v.  Sullivan,  sup.);  where,  however, it  arises  merely  b}'  pre- 
sumption  of  law,  such  evidence  may  be  given  both  to  rebut  and  in 
reply  to  support  the  presumption  {id, ;  post,  chap,  xlvii.).  Examples 
of  the  former  occur  where  an  express  trust  fails  to  exhaust  the  pro- 
perty, but  the  words  negative  a  beneficial  interest  in  the  trustee ;  or, 
in  the  case  of  an  executor's  right  to  the  residue,  where  a  legacy  is 
given  to  him  "  for  his  trouble.*'  Examples  of  the  latter  occur  on 
purchases  of  property  in  the  name  of  a  stranger;  or,  in  the  case  of  an 
executor's  right  to  the  residue,  where  a  legacy  is  given  to  him  simpU- 
ct^  (potf^,  chap,  xlvii.). 

Joint  or  Common  Interest. — ^A  contract,  joint  on  its  face,  may  be 
proved  by  the  prior  or  subsequent  conduct  of  the  parties,  though  not, 
it  has  been  held,  by  their  direct  declarations,  to  have  been  intended 
to  be  in  common,  or  vice  versd  (Harrison  v.  Barton,  SO  L.J.  Ch.  213  ; 
Be  Trimmer,  91  L.T.  26  ;  cp.  Steeds  v.  Steeds,  22  Q.B.D.  537).  And 
this  applies  to  advances  made  by  joint  purchasers  or  mortgagees, 
whether  in  equal  or  unequal  shares  (Edwaa:^s  v.  Fashion,  Free.  Chan. 
332  ;  Bobinson  v,  Preston,  4  K.  &  J.  505),  and  even  though  it  is 
expressly  recited  that  the  advance  was  on  joint  account  (^e  Jackson, 
34  Ch.  D.  732).  The  same  inile  obtains,  also,  where  land  is  pur- 
chased out  of  partnership  profits  and  used  for  trading  purposes,  the 
course  of  dealing  by  the  parties  being  admissible  to  show  that  a 
tenancy  in  common  was  intended  (Jackson  v.  Jackson,  9  Yes.  591). 

Principal  or  Agent, — So,  where  it  was  doubtful  whether  A.  signed  a 
document  as  agent  for  B.,or  as  charging  himself  as  well,  his  declarations 
at  the  time  were  admitted,  his  evidence  goingreally  to  the  factum  of  the 
instrument  (Young  v,  Schuler,  ante^  60 ;  McCollin  v.  Gilpin,  29  W.R. 
408,  reported  less  fully,  6  Q.B.D.  516  ;  cp,  ante,  300,  804).    Extrinsic 
evidence  may,  indeed,  generally  be  given  to  add  a  new  party  to  a  con- 
tract {e,g,,  where  A.  signs  in  his  own  name,  evidence  may  be  given  to 
charge  or  give  the  benefit  of  the  contract  to  B.  as  the  real  principal, 
Higgins  V,  Senior,  8  M.  <fe  W.  834 ;  but  cp,  Robinson  v,  Rudkins,  26 
L.J.  Et.  56  ,  though  not  to  discharge  an  apparent  one  (see,  however. 
Clever  17.  Kirkman,/>05^,  538),  unless  such  discharge  formed  the  express 
connderation  for  his  signing  (Wake  v,  Harrop,  30  L.J.  Ex.  273,  affd,  31 
id.  451 ;  Cowiet?.  Witt,  23  W.R.  76;  Ras.  N.P.,17thed.,366-867,  412- 
4 13),  or  unless  it  is  apparent  from  other  portions  of  the  contract  that 
he  did  not  intend  to  bind  himself  personally.  In  Cowie  v.  Witt,  sup.,  it 
was  held  that  mere  unilateral  declarations  by  A.  that  he  intended  to 
sign  only  as  agent  wereinsu£5cient,  unless  assented  to  by  the  opposite 
party  ;  contra.  Young  v.  Schuler,  sup.,  where,  however,  the  effect  was 
to  add,  and  not  to  discharge,  a  party.     But  where  A.  was  described 
in,  and  signed  a  charter-party  as,  ''  owner,"  proof  was  rejected   to 
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enable  B.,  as  real  principal,  to  sue  on  it  (Humble  v.  Hunter,  12  Q.B. 
310).  On  the  other  hand,  where  A.  signs  as  '^director"  (McGoilin 
V.  Gilpin,  8up,),  or  as  "  agent "  or  **  broker  "  (Hutcheson  v,  Eaton,  13 
Q.B.D.  861 ;  Woolfet?.  Home,  2  Q.B.D.  355 ;  Beigtheilv.  Stewart,  16 
T.L.B.  177),  he  is  not  necessarily  exonerated  from  liability,  though 
he  cannot  ordinarily  sue  on  such  a  contract  as  principal  (Fairlie  v, 
Fenton,  L.B.  5  Ex.  169  ;  Sharman  v,  Brandt,  L.B.  6 Q.B.  720),  unless 
the  name  of  his  principal  was  not  disclosed  (Schmaltz  t?.  Avery,  16 
Q.B.  655),  or  unless  he  is  an  auctioneer  (Davis  r.  Artingstall^  49  L.J. 
Ch.  609;  Wood  v.  Baxter,  49  L.T.  45).  [2  Smith  L.C.,  11th  ed., 
889-420  ;  Ros.N.P.  17-18,  93-94  ;  and  see  as  to  the  admissibility 
of  usage  to  charge  or  discharge  the  parties,  ante,  104-5.]  Where  an 
agent  buys  property  for  his  principal,  though  in  his  own  name  and 
with  his  own  money,  evidence  of  the  agency  is  admissible  to  fix  him 
with  the  trust  (Rochefoucauld  v.  Boustead,  1897, 1  Ch.  196,  O.A.). 

Principal  or  Surety. — A  party  signing  a  document  without  quali- 
fication could  always  in  equity,  and  may  now  at  law,  prove  that  he 
signed  merely  as  surety  and  not  as  principal  debtor  (Reynolds  v. 
Wheeler,  10  C.B.N.S.  561 ;  Overend??.  Oriental  Corp.,  L.B.  7  H.L., 
348  ;  Macdonald  v.  Whitfield,  8  App.  Cas.  733).  Where  the  prin- 
cipal debtor  has  been  released  by  the  creditor  under  a  written  con- 
tract, any  reservation  of  the  creditor's  rights  against  the  surety  to 
which  the  latter  is  not  a  party  must,  at  law,  appear  on  the  face  of 
the  document  and  cannot  be  proved  by  parol  (Cocks  v.  Nash,  ante, 
633  ;  Exp.  Glendinning,  Buck,  51 7 ;  Merc.  Bank  of  Sydney  v.  Taylor, 
1898,  A.C.  317) ;  in  equity,  however,  this  rule  is  not  always  followed 
(Wyke  t?.  Rogers,  21  L.J.  Ch.  611 ;  Exp.  Harvey,  23  L.J.  Bky.  26  ; 
Rowlatt,  Sureties,  260 ;  Byles  on  Bills,  16th  ed.,  332).  As  to  extrinsic 
evidence  to  construe  guarantees,  see  post,  chap.  xlvi. 

Parties  to  BiUs.  Joint  or  Succeeaive  Liability. — Similarly,  the  whole 
facts  as  to  the  making,  issue,  and  transfer  of  a  bill  or  note  may  be 
proved  in  order  to  ascertain  the  true  relation  to  each  other  of  those 
signing  as  makers  or  indorsers ;  and  inferences  of  fact  may  be  drawn 
to  alter,  qualify,  or  invert  their  relative  liabilities  according  to  the 
law  merchant  (Macdonald  v.  Whitfield,  sup.).  Thus,  the  indorsees  of 
a  bill  may  be  shown  to  be  co-sureties  and  so  jointly  and  not  succes- 
sively liable  (id.) ;  or  by  mistake  to  have  signed  as  drawers  (Matthews 
V.  Bloxsome,  post,  540).  As  to  extrinsic  evidence  to  prove  that  the 
bill  was  delivered  as  an  escrow,  see  inf.  538 ;  and  as  to  the  discharge 
of  bUls,  post,  543. 

Penalty  or  Liquidated  Bamages. — So,  extrinsic  evidence  is  admis- 
sible to  show  that  a  sum, stated  to  be  liquidated  damages,  was  intended 
merely  as  a  penalty  (Pye  v.  British  Syndicate,  1905,  1  K.B.  425 ; 
Diestal  v.  Stevenson,  1906,  2  K.B.  845). 

(5)  Invalid  or  Gonditional  Docmnents.  Fraud.  Mistake.  Want 
of  Oonsideration,  ^. —  Extrinsic  evidence  is  admissible  to  prove  any 
matter  which  by  substantive  law  affects  the  validity  of  a  document,  or 
entitles  a  party  to  any  relief  in  respect  thereof,  notwithstanding 
that  such  evidence  tends  to  vary,  add  to,  or^  in  some  cases,  contradict 
the  writing — e.g.,  defective  or  conditional   execution,   contractual 
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incapaoity,  fraud,  forgery,  duress,  undue  influence,  illegality  of  subject- 
matter,  mistake,  or  want  or  failure  of  consideration. 

Inoperativef    duplicate^    or    conditimial    I7istrunwnt8. — Extrinsic 
evidence,  0.^.,  a  party's  declarations  of  intention  at  the  time  of 
signing  a  deed  or  will  may,  apart  from  fraud,  be  given  to  impeach 
or  support  the  validity  of  its  execution  (ajtte,  300-6,  478).     So, 
where  A.  and  B.  signed  written  terms  for  the  sale  of  A.'s  business 
to  B.,  the  latter  was  allowed  to  prove  that  it  was  not  intended  he 
should  purchase  the  business  himself,  but  merely  act  as  A.'s  agent 
for  its  sale  to  another  (Clever  v.  Kirkman,  24  W.R.  159  ;  cp.  Higgins 
V.  Senior,  8up.,  536) ;  or,  though  intended  to  be  a  contract,  that  the 
parties  were  not  reaUy  ad  idem,  e.g,,  where,  by  a  written  contract, 
A.  sold  goods  to  B.  to  *'  arrive  ex  Peerless,  from  Bombay,"  and  there 
proved  to  be  two  ships  of  that  name,  each  party  intending  a  difier- 
ent  one  (Raffles  v.  Wichelhaus,  2  H.  &  C.  906 ;  cp,  Preston  r.  Luck, 
27  Ch.  D.  497).     In  the  same  way  a  will  or  codicil  may  be  proved 
to  have  been  executed  with  some  collateral  object  and  not  animc 
testcmdi;  or  two  identical  codicils   as  duplicates  and  not  distinct 
instruments  {ante,  305-6).     Escrows, — ^So  evidence  may  be  given 
to  show  that  a  deed  was  delivered,  or  a  contract  signed,  by  both 
(Pym  V.  Campbell,  6  E.  &  B.  370),  or  one  (Pattle  t?.Hornibrook,  1897, 
1  Ch.  25),   of   the   parties,  merely  as  an  escrow  and  subject  to  a 
condition  through  the  non-fulfilment,  or  suspended  fulfilment,  of 
which  no  contract  has  ever  arisen  (post,  552-3).     It  is  not  necessary 
that  the   restrictive  delivery   should    be  express,  all   the   circum- 
stances of  the  case  may  be  considered  (Murray  v.  Stair,  2  B.  &  C. 
82 ;   Gudgen  v.  Besset,  6  E.  &  B.  986  ;    London  Freehold  Co.  v.  Suf- 
field,1897, 2  Ch.608) ;  nor  made  to  a  third  person,  for  delivery  may  be 
conditional  though  the  document  is  retained  by  the  grantor  (Xenos 
V,  Wickham,  L.R.  2  H.L.  296, 323),  or  even  handed  to  the  grantee 
(Equitable  Office  r.Ching,;?05<,  553  ;  Watkins  v.  Nash,  20  Eq.  p.  266; 
London  Freehold  Co.  v.  Suffield,  sup,).   But  whei'e  A.  on  executing  a 
deed  of  appointment,  told  his  solicitor  that,  to  avoid  publicity,  it 
was  not  to  be  registered  or  become  operative  till  further  orders,  this 
was  held  an  absolute  and  not  a  conditional  delivery  (Gore-Booth  r. 
G.-B.,  Times,  May  6,  1902,  C.A.).     Where  delivery  as  an  escrow 
depends  on  facts  proved  by  oral  evidence,  the  question  is  for  the 
jury  ;  but  where  the  facts  are  in  writing,  e,g,,  a  letter  accompanying 
a  deed,  stating  that  the  latter  is  only  signed  on  certain  conditions, 
the  question  is  for  the  judge  alone  (Fumess  v.  Meek,  27  L. J.  Ex. 
34;  (»fite,  9).     The  same  doctrine  applies  to  bills  and  notes  which, 
between  immediate' parties  or  holders  not  in  due  course,  may  be 
shown    to   have  been   delivered    conditionally^    or    for    a  special 
purpose   only   [Bills  of  Ex.  Act  1882,  s.  21,  sub-s.  2  (6);  Deasy  r. 
Donoghue,  36  Ir.  L.T.  Jo.  221].     It  is  doubtful,  however,  whether 
a  will  can  be  proved  conditional  merely  by  extrinsic  evidence  {ante, 
301) ;  though  if  its  own  language  is  capable  of  that  meaning,  the 
surrounding  circumstances  may  be  resorted  to  aid  such  a  construc- 
tion {Re  Spratt,  1897,  P.  28 ;  Halford  v.  Halford,  id,  86).     So  evi- 
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dence  may  be  given  to  show  whether  an  attesting  witness  signed 
animo  attestandi,  or  otherwise  (ante,  800),  or  to  impeach  the  validity 
of  the  signature  in  other  respects  (Be  Maddock,  L.B.  3  F.  (S&  D.  169  ; 
Be  Leverington,  11  P.D.  80) ;  though  subsequent  declarations 
by  a  deceased  witness  impugning  his  attestation  are  inadmissible 
{ante,  264).     • 

Fraud,  Illegality, — Fraud  vitiates  all  instruments,  however 
solemn.  Thus^  judgments  may,  as  we  have  seen,  be  impeached 
upon  this  ground,  as  well  as  upon  others  peculiar  to  that  class  of 
documents  {cmte,  875-376).  So  with  a  will;  and  in  such  cases 
declarations  of  intention  by  the  testator,  though  not  his  hearsay 
assertions,  are  admissible  to  prove  the  fraud  (ante,  801).  So,  proof 
that  a  party's  signature  was  obtained  by  fraudulent  misrepresenta- 
tion as  to  the  nature  of  the  document  is  a  defence  even  against  a 
bond  fide  holder  for  a  value  of  a  bill  or  note  (Foster  v.  Mackinnon, 
L,R.  4  C.P.  704 ;  Lewis  t?.  Clay,  67  L.J.Q.B.  224).  Extrinsic  evi- 
dence is  also  admissible  to  establish  any  other  defence,  e.g.,  that  the 
object  of  an  agreement  is  unlawful  [Pollock  on  Contracts,  chap.  vii.]. 

Mistake  will  in  some,  but  not  in  all,  cases  let  in  extrinsic  evidence. 
Thus,  the  Records  of  Courts  of  Justice,  being  presumed  to  be  correct, 
cannot  generally  be  rectified  by  parol,  the  proper  course  being 
to  apply  to  amend  the  record  either  under  the  inherent  jurisdic- 
tion of  the  Court  (Re  Swire,  30  Ch.  D.  239,  C.  A. ;  Hatton  v,  Harris, 
1892,  A.C.  547;  Wilding  v.  Sanderson,  1897,  2  Oh.  534);  or  in 
the  case  of  a  clerical  mistake,  or  an  accidental  slip  or  omission, 
under  O.  28,  r.  11.  As  to  amendment  of  mistakes  in  drawing  up 
orders  of  CountyCourts,  see  Re  Beard,  exfp,  Lewis,  10  Morr.  178  ;  of 
the  City  of  London  Court,  The  Recepta,  9  T.L.R.  535 ;  and  of  convic- 
tions by  magistrates,  R.  v,  Slade,  18  Cox,  153  ;  R.  v,  Mackenzie,  18 92, 
2  Q.B.  519;  R.  v.  Bradley,  70  L.T.  379.  An  arbitrator  cannot  even 
correct  a  manifest  clerical  error  in  his  award  after  signing  it,  but 
should  apply  to  the  Court  (Mordue  v.  Palmer,  L.R.  6  Ch.  22) ;  nor 
can  the  registrar  of  a  County  Court  correct  his  own  error  in  draw- 
ing up,  the  proper  course  being  to  apply  to  the  judge  (/?e  Beard 
««/;.)  So,  where  a  verdict  and  judment  were  tendered  as  evidence 
of  a  public  way,  proof  that  the  verdict  was  erroneously  entered  by 
the  officer  was  rejected  (Reed  v.  Jackson,  1  East,  355).  But  where 
a  verdict  awarding  damages  was  entered  generally,  oral  evidence 
was  admitted  to  show  that  it  was  recovered  on  one  count  only 
(Preston  t?.  Peeke,  27  L.J.Q.B.  424;  contra,  however,  in  the  case  of 
a  general  award,  O'Rourke  v.  Commrs.  for  Railways,  cited  ante, 
178);  and  as  to  parol  proof  of  the  actual  date  of  a  trial,  see 
aiiie,  525 ;  and  of  the  precise  issues  upon  which  judgment  was 
given,  ante,  885;  so,  evidence  has  been  allowed  to  show  that  an 
order  of  justices  was  in  fact  signed  three  dcCys  after  its  apparent 
date  (R.  v.  Flintshire,  3  Dowl.  k  L.  537) ;  and  where  a  judgment  roll, 
which  had  been  erroneously  made  up  after  the  commencement  of  a 
second  action  between  the  same  parties,  did  not  accurately  repre- 
sent the  verdict  given  in  the  first,  the  Court  refused  to  grant  an 
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injunction  to  enforce  the  judgment,  and  admitted  parol  evidence  of. 
the  actual  finding  of  the  jury  (Want  v.  Moss,  70  L.T.  178,  P.O.).  [Taj. 
8.85;  ROS.N.P.  21.] 

With  regard  to  Deeds  and  Contracts^  recitals  and  descriptions  of 
formal  matters,  as  distinguished  from  the  expression  of  the  intention 
of  the  parties,  may,  when  not  operating  by  way  of  estoppel,  often  be 
corrected  by  extrinsic  evidence,  for  these  are  not  generally  matters  of 
agreement  at  all,  and  may  well  be  presumed  to  have  been  stated  with- 
out careful  precision  (Tay.  s.  1150 ;  Bos.  N.P.  21).  Thus,  thec2ate  of 
execution  of  a  deed  {Exp.  Slater,  76  L.T.  529 ;  Steele  v.  Mart,  4  B.  ^ 
0.  272),  or  charter-party  (Hall  v,  Cazenove,  4  East,  477  ;  Cooper  r. 
Robinson,  10  M.&  W.  694),  though  primd  facie  evidence  between  the 
parties,  may  be  contradicted,  or,  if  omitted,  supplied  (Lobb  v.  Stanley, 
5  Q.B.  574).  So,  in  cases  of  misdescription,  which  are  more  usually 
treated  under  the  head  of  construction,  parol  evidence,  other  than 
direct  declarations  of  intention,  is  admissible  to  identify  the  persons 
or  property  referred  to,  although  they  have  been  erroneously  desig- 
nated in  the  document  (post,  chap,  xlvi.,  Rule  111.). 

Where  the  mistake  is  one  of  substance,  relief  may  be  had  in  several 
ways ;  and  parol  evidence,  which  at  common  law  was  wholly  inad- 
missible, may  now  usually  be  given  to  prove  the  error,  whether  it  be 
held  sufficient  to  entitle  the  party  to  a  remedy  or  not.  Thus,  it  may 
be  shown,  as  we  have  seen,  that,  by  a  mistake,  the  parties  were  never 
really  ad  idsm,  and  so  did  not  validly  contract  at  all  (Raffles  v.  Wicfa- 
elhaus,  ante,  538).  So,  a  plaintiff' msLj,  where  the  mistake  is  unilateral, 
bring  an  action  for  rescission ;  or  where  it  is  mutual,  for  rectifica- 
tion (Paget  V.  Marshall,  28  Ch.D.  255 ;  Wilding  v.  Sanderson.  1897, 5 
Ch.  534  ;  but  see  May  v.  Piatt,  1900, 1  Cb.  616).  He  may  also,  con- 
trary to  the  former  rule,  prove  mistake  in  the  written  contract  by 
parol  evidence,  and  in  the  same  action  obttiin  specific  performance  <^ 
the  contract  so  varied  (Olley  t?.  Fisher,  34  Oh.D.  367  ;  Shrewsbury  Co. 
V,  Shaw,  89  L.T.  Jo.  274 ;  Fry  on  Specific  Performance,  4th  ed.,  353 ; 
WUliams,  Y.  (feP.  707 ;  contra,  May  v.  Piatt,  sup.^sed  qu.) ;  and  thiseven 
where  the  Statute  of  Frauds  is  pleaded  (Johnson  t^.  Bragge,  1900, 1  Ch. 
28  ;  Williams,  Y.  (k  P.,  sup,) ;  or  he  may  abandon  his  construction  of 
the  contract,  and  obtain  specific  performance  to  the  extent  admitted 
by  the  defendant  (Preston  v.  Luck,  27  Ch.D.  497).  So,  the  defendant 
may,  by  way  of  defence  to  specific  performance,  prove  by  parol  a 
mistake  or  any  other  ground  of  equitable  relief  (Tay.  s.  1140) ;  and  in 
some  cases  mistake  may  be  relied  on  as  a  defence  to  an  action  at  law, 
even  though  the  defendant  does  not  counter-claim  for  rectification 
(Eos.  N.P.,  17th  ed.,  21).  Extrinsic  evidence  has  been  admitted  to 
show  that  an  indorsee  of  a  Bill  of  Exchange  by  mistake  signed  as 
drawer  (Matthews  v,  Bloxsome,  33  L.  J.Q.B.  209  ;  cp,,anUj  537 ;  but  see 
Steele  v.  M'Kinley,  5  App.  Cas.  754,  774).  With  regard  to  ritf«,  ex- 
trinsic evidence  is,  as  we  have  seen,  admissible  to  show  that  they  were 
executed  or  revoked  under  a  mistake ;  or  that  words  were  by  inad- 
vertence introduced  without  the  knowledge  of  the  testator  (anle, 
301);  or  that  the  date  of  execution  is  erroneous,  e.^.,  that  a  will 
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dated  1855  was  really  executed  in  1865,  and  so  revoked  a  prior  one 
executed  in  1858  (Reffel  v.  Reffel,  L.R.  1  P.  &  D.  139  ;  so,  also,  as  to 
codicils, i?e May, ic^.  575;  7?6  Ince,  2 P.D.  Ill ;/?e  Anderson,  39  LlJ.P. 
55 ;  Theobald,  6th  ed.,  64-6).    And  extrinsic  evidence,  other  than 
direct  declarations  by  the  testator,  is  admissible  to  identify  persons 
or  things  misdescribed  in  the  will  (anUy  301 ;  poatf  chap.  xlvi.).    In 
some  cases,  however,  the  mistake  will  be  conclusive ;  thus  an  erroneous 
recital  of  the  amount  of  advances  made  to  a  legatee  cannot  be  con- 
tradicted by  the  latter  unless  a  contrary  intention  appears  {Ee  Kelsey, 
and  cases  cited  post,  555;  and  cp.  Ademption,  post,  chap,  xlvii.).  As  to 
legacies  given  on  mistaken  assumptions  of  fact,  see  post,  chap.  xlvi. ' 
Connderation. — Want  or  failure  of  consideration  may,  under  proper 
pleadings,  always  be  proved  to  impeach  a  written  agreement  not 
under  seal,  even  though,  as  in  the  case  of  bills  and  notes,  the  words 
"  for  value  received  "  are  inserted.     So,  words  importing  a  past  con- 
sideration may  be  shown  by  extrinsic  evidence  to  relate  to  a  contem- 
poraneous or  future  one  (Goldshede  v.  Swan,  1  Ex.  154  ;  Morrell  v, 
Gowan,  7  Oh.  D.  151 ;  Ros.  N.P.  19).     And  though  a  deed  imports  a 
consideration,  yet  where  this  fact  comes  in  question  it  is  generally 
allowable  to  inquire  into  it,  notwithstanding  any  averment  therein 
(Ros.  N.P.,  17th  ed.,  19  ;  Norton,  Deeds,  201, 205 ;  Barton  v.  Bank  of 
N.S.W.,  15  App.  Gas.  379 ;  but  cp.  Frith  v.  F.  inf.).     Thus,  where  no 
consideration,  or  a  nominal  or  good  consideration  only,  is  expressed, 
a  valuable  one  may  be  proved  (Townendji?.  Toker.  1  Ch.  App.  446  ;  j??6 
Holland,  1902,  2  Gh.  p.  388) ;  or  where  a  valuable  consideration  is  ex- 
pressed, an  additional  one  may  be  shown  {Re  Barnstaple,  50  L.T.  424 ; 
Frith  V.  Frith,  94  td.  883  P.C.).  Moreover,  since  the  Jud.  Act,  the  equity 
rule  prevails,  and  as  between  the  parties  to  a  deed,  the  receipt  for  the 
consideration  in  the  body  of  the  deed,  or  even  that  indorsed,  may 
always  (unless  the  facts  amount  to  an  estoppel  or  waiver,  Roberts  v. 
Security  Go.,  post,  553),  be  contradicted  (Equitable  Office  v.  Ghing, 
post,bbd;  BatemaniJ.Hunt,  1904,2  K.B.  530;  Bickerton??. Walker,  31 
Ch.D.  p.  153 ),  except  against  transferees  taking  without  notice  and  in 
reliance  on  such  receipt  (Bickerton  v.  Walker  and  Bateman  v.  Hunt, 
sup, :  French  v.  Hope,  56  L.J.  Gh.  363 ;  Saunders  v.  Kent,  W.N. 
1885,  147).     By  the  Gonveyancing  Act,  1881,  s.  54,  it  is  now  pro- 
vided that  a  receipt  for  the  consideration  contained  in  the  body  of 
the  deed  is  a  sufficient  discharge  to  the  person  paying  it,  without 
an  indorsed  receipt ;  and  by  s.  55  either  is  sufficient  evidence  in 
favour  of  a  subsequent  purchaser  who  has  no  notice  of  the  non- 
payment.     Under  the   former   of  these   sections  the   receipt    is 
only  primd  facie  evidence,  under  the  latter  it  is  conclusive,  provided 
the  acknowledgment  be  distinct  (Renner  v.  Tolley,  68  L.T.  815 ; 
King  V.  Smith,  1900,  2  Gh.  425 ;  Rimmer  v.  Webster,  1902,  2  Gh. 
163).     Similarly,  the  consideration  expressed  in  a  bill  of  sale  may 
be  shown  by  extrinsic  evidence  not  to  be  the  true  one,  so  as  to 
render  the  instrument  void  against   trustees   in   bankruptcy  and 
execution  creditors  (Exp.  Garter,  12  Gh.  D.  908  ;  Gochrane  v.  Moore, 
25  Q.B.D.  57,  73). 
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(6)  Subseoiaent  Modificatiozi  or  Bescission  of  TransactiGiL — 
Where  an  agreement  (not  required  by  law  to  be  in  writing)  has  been 
reduced  thereto,  it  is  competent  to  the  parties,  at  any  time  before 
breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether  to 
annul  the  former  agreement ;  or  in  any  manner  to  add  to,  subtract 
from,  vary,  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  con- 
tract, which  is  to  be  proved  partly  by  the  written  agreement,  and 
partly  by  the  subsequent  verbal  terms  engrafted  upon  what  will  thus 
be  IdFt  of  the  written  agreement  (Goss  v.  Nugent,  5  B.  di;  Ad.  58,  65), 
and  an  agreement  by  conduct,  or  an  equity  arising  from  the  circum- 
stances, though  not  amounting  to  an  agreement,  will  have  the  same 
effect  (Hughes  v.  Metropolitan  Ry.,  2  App.  Cas.  439 ;  Brunerr. Moore, 
1904,  1  Ch.  305,  312).  [Tay.  ss.  1141-1146;  Bos.  N.P.  28-29; 
Steph.  art.  90.1 

A  contract,  nowever,  required  by  the  Statute  of  Frauds  to  be  in 
writing,  though  it  may  be  wholly  rescinded  by  a  valid  oral  agreement, 
cannot  hepcvrtiaUy  abandoned  or  varied  thereby  (Noble  v.  Ward,  L.R. 
2  Ex.  135;  Sanderson  v.  Graves,  L.B.  10  Ex.  234 ;  Yezey  t?.  Rashleigh, 
1 904, 1  Ch.  634).  The  mere  acceptance  of  a  substituted  mode  of  perform- 
ance (Leather  Co.  v.  Hieronimus,  L.R.  10  Q.B.  140),  or  a  voluntary 
postponement  of  performance  at  the  request  of  the  other  party  (Ogle 
V.  Vane,  L.R.  3  Q.B.  272 ;  Hickman  v.  Haynes,  L.R.  10  C.P.  598) 
will  not,  however,  amount  to  a  new  contract  varying  the  old. 
Whether  an  oral  agreement  to  va/ry  can,  though  itself  unenforceable 
because  not  in  writing,  be  relied  upon  as  a  rescission  of  the  written 
contract,  seems  open  to  doubt.  The  point  was  decided  in  the  nega- 
tive in  Noble  v.  Ward,  sup,-,  but  in  two  more  recent  cases  an  oppo- 
site view  has  prevailed  (see  Macpherson  v.  Warner,  9  T.L.R.  397, 
per  Pollock,  B.,  afiSrmed,  C.A.;  Todd  v,  Johnson,  May  12,1892,  Div. 
Ct.,  adopting  the  dictum  of  Bowen,  L.J.,  in  Miles  v.  New  Zealand 
Co.,  32  Ch.  D.  266,  298,  that  the  only  effect  of  the  statute  was  to 
prevent  the  active  prosecution  of  claims  unsupported  by  writing ;  and 
see  a  discussion  of  these  cases  in  9  Law  Quart.  Rev.  370). 

At  common  law  contracts  by  deed  could  neither  be  rescinded  nor 
varied  by  parol  (Steeds  v.  Steeds,  22  Q.B.D.  p.  539).  Now,  however, 
deeds,  though  they  cannot  technically  be  released,  may  be  wkoUy 
discharged  by  parol  (Cort  v,  Ambergate  Ry.,  17  Q.B.  127, 145 ;  Exp, 
Morgan,  re  Simpson,  2  Ch.  D.  72  ;  WiUiams  v.  Stem,  5  Q.B.D.  409 ; 
Parker  v,  Briggs,  37  Sol.  Jo.  452).  Whether  they  can  also  be  varied 
seems  still  to  be  doubtful.  In  Leake,  Contracts,  5th  ed.,  570,  it  is 
stated  on  the  authority  of  Steeds  v.  Steeds,  sup,,  that  since  the  Judica- 
ture Act,  1873,  the  equity  rule  prevails  by  which  a  valid  parol  agree- 
ment may  be  pleaded  in  answer  to  any  proceeding  upon  the  original 
deed.  On  the  other  hand  it  has  been  held  by  Walton,  J.,  that  an 
oral  variation  of  a  contract  under  seal  is  bad  (Kellett  v.  Stockport, 
70  J.P.  Rep.  154,  where,  however,  these  two  authorities  were  not  citod). 
Variations  which  are  contemplated  by  the  deed  itself  may,  however, 
be  proved  (Williams  v,  Barmouth  Council,  77  L.T.  383  ;  Whitehoose 
V.  Hugh,  22  T.L.R.  679). 


CHAP.  XLV.]       EVIDENCE  TO  VARY  OR  ADD  TO  DOCUMENTS.      543 

Ak  to  the  discharge  of  bills  and  notes,  which  must  now,  unless  the 
bill  be  delivered  up,  be  in  writing,  see  Bills  of  Exchange  Act,  1882,  ss. 
62, 89,  Re  George,  44  Ch.  D.  627,  and  Edwards  v.  Walters,  1896, 2  Ch. 
157 ;  and  as  to  the  parol  revocation  of  wills,  see  Wills  Act,  1887,  ss.  19, 
20,  and  ar^,  chap,  xxviii. 


EXAMPLES. 
(1)  PMic  Documents, 


Admissible, 


Inadmissible. 


A,  a  shipowner,  brings  an  action 
for  limitation  of  liability  against  B., 
and  proves  the  ship's  tonnage  by  the 
register.  B.  may  call  surveyors  to 
show  that  the  registered  tonnage  is 
incorrect  (The  Recepta,  14  P.D.  131  ; 
ep.  Merchant  Shipping  Act,  1894,  s. 
82). 


A  resolution  of  a  vestry  meeting 
purported  "  to  allow  Mr.  D.  the  sum 
of  £50";— Held,  that  evidence  of 
what  was  said  by  persons  present  at 
the  meeting  was  inadmissiole  to  ex- 
plain the  resolution,  since  any  addi- 
tional terms  should  have  been  included 
therein  (R.  v.  Pembridge,  Car.  &  M. 
167;  but  see  Re  Pyle  Works,  post. 
645). 


(2)  Privale  Documents  :    Informal,  or  Inter  Alios. 


Informal. — A.  having  been  injured 
in  a  railway  accident,  compromises 
with  the  company  and  signs  the  fol- 
lowing document :  "  Received  of  the 
G.  N.  Ry.  Co.  £190  in  full  discharge 
of  all  claims  and  legal  and  medical 
charges  in  respect  of  injuries  sus- 
tain^ by  me  on  16  March,  1899.*' 
Held,  as  the  jury  had  found  that 
this  was  only  a  receipt  and  not  an 
agreement,  it  only  applied  to  the 
facts  then  known  and  understood  by 
the  parties ;  and  that  in  a  subse- 
quent action  against  the  company 
A.  could  prove  that  he  had  sustained 
further  injuries  which  neither  he  nor 
his  doctors  knew,  or  had  reasonable 
grounds  for  suspecting,  at  the  time 
(Ellen  V.  G.  N.  Ry.,  17  T.L.R.  453. 
C.A. ;  Lee  V.  K  &  Y.  Ry.,  6  Ch.  527  ; 
cp.  PTosser  v.  Lancashire  (Jo.,  6  T.L.R. 
285;  Oliver  v.  Nautilus  Co.,  1903, 
2  K.B.  639). 

A.,  the  indorsee  of  a  bill  of  lading, 
sues  B.,  the  owner  of  the  ship,  for 
short  delivery.  B.  may  prove  that 
though  the  master  of  the  ship  signed 
the  receipt  for  the  goods,  yet  in  fact 
they  were  never  shipped  thereby 
(Bennett  v.  Bacon,  2  Com.  Cas.  102; 
Smith  V.  Bedouin  Co.,  1896,  A.C.  70; 
Parsons  v.  N.  Z.  Co.,  1901, 1  K.B.  548). 

Inter  Alios. — The  question  being 
whether  A.,  a  pauper,  was  settled  in 
the   parish   of   Cheadle,   and   a   deed 


Informal. — A.,  having  been  injured 
in  a  railway  accident,  signs  an 
agreement  with  the  company  whereby, 
in  consideration  of  a  sum  of  money  paid 
by  them,  he  gives  up  all  claims  for 
past  or  future  injuries  sustained  by 
him  in  respect  of  the  accident.  In  a 
subsequent  action  against  the  com- 
pany A.  cannot  prove  that  he  had 
sustained  injuries  not  capable  of 
being  discovered  at  the  time  of  the 
compromise  (Ellen  v.  G.  N.  Ry.,  17 
T.L.R.  453,  semble  per  C.A.) 


Inter  Alias. — A  sues  B.  on  a  joint 
bond  signed  by  B.,  as  siu-etyjand  C, 
as  principal   debtor.     In  defence  B* 
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Admissible. 

purporting  to  convey  land  to  A. 
lor  valuable  consideration  and  to 
which  A.  was  a  party,  being  produced  ; 
— the  parish  appealing  against  the 
order  was  allowed  to  call  A.  as  witness 
to  prove  that  no  consideration  passed 
(R.  V.  aieadle,  3  B.  &  Ad.  833). 

A.  leaves  a  fund  in  trust  to  pay  the 
income  to  B.  until  he  should  assign  it, 
and  then  to  C.  Afterwards  B.  signs  a 
document  pivporting  to  assign  the 
income  to  D.  In  an  action  between 
the  trustees  and  B. ; — held,  extrinsic 
evidence  (including  facts,  letters  and 
expressions  of  intent),  was  admissible 
to  show  that  as  between  B.  and  D. 
the  document,  although  on  its  face 
an  assignment,  was  not  intended  as 
such,  and  that  it  would  have  been  a 
fraud  by  D.  to  have  so  used  it  {Be  She- 
waid,  1893, 3  Ch.  502;  atUe,  636-7). 

A.  is  charged  with  obtaining  money 
from  B.  by  false  pretences.  The 
money  was  obtained  as  a  premium 
for  executing  a  deed  of  partnership, 
which  deed  stated  a  consideration 
other  than  the  one  which  constituted 
the  false  pretence.  B.  may  give  evi- 
dence  of  the  false  pretence,  although 
he  thereby  contradicts  the  considera- 
tion stated  in  the  deed  (R.  v.  Adamson, 
2  Moody,  286  ;  Steph.  art.  92). 

(3)  Private  Formal  Documents :  Terms  of  Transaction, 


Inadmissible. 

proves  that  A.  released  C.  by  deed* 
thereby  discharging  B.  A.  tenders  evi' 
dence  that  C.*s  release  was  with  the 
knowledge  and  at  the  request  of  B.,  who 
orally  agreed  with  A.  at  the  time  that 
it  was  not  to  discharge  B.  Held  inad- 
missible, although  B.  was  no  party 
to  the  deed  (Cocks  v.  Nash,  9  bing. 
p.  346 ;  Merc.  Bank  of  Sydney  r.  Taylor, 
post,  552 ;  in  the  latter  case  the  point 
as  to  irUer  alios  was  not  taken.  See, 
however,  as  to  the  equity  rule,  ante, 
637,  po0l,  652). 

A.,  the  wife  of  B.,  who  is  tenant 
of  a  house  under  C,  the  lease  con- 
taining a  covenant  to  repair  by  B., 
sues  C.  for  injuries  by  the  falling  of 
a  floor.  Testimony  by  A.  that,  at 
the  time  of  granting  the  lease,  C. 
orally  agreed  to  repair  the  floor,  held 
inadmissible,  since  A.*s  rights,  spring- 
ing out  of  the  occupancy,  were  depen- 
dent on  the  lease,  which,  being  c<m- 
elusive  against  B.,  were  also  so  against 
A.  ( Wodock  V.  Robinson,  24  Atl.  Rep. 
73;  cp.  Cavalier  r.Pope,  1906,  A.C.  428). 


Supplemental  Terms. — A.  orally 
agrees  with  a  railway  company  that 
they  should  carry  his  cattle  to  King's 
Cross  Station  for  a  certain  price.  He 
at  the  same  time  signs,  without 
noticing  its  contents,  a  consignment 
note  for  the  caniage  of  the  cattle  to 
Nine  Elms  (an  intermediate  station), 
but  does  not  fill  in  the  price.  Held, 
that  both  the  further  journey  to 
Kine's  Cross  and  the  price  agreed 
could  be  proved,  since  they  were 
supplemental  to,  and  not  contradic- 
tory of,  the  document  (Malpas  v. 
L.  &  S.  W.  Ry.,  L.R.  1  C.P.  336). 

So,  where  A.  wrote  to  B.,  a  wharf- 
inger and  shipping  agent,  for  through 
rates  from  London  to  Cork,  and  %. 
quoted  a  rate,  A.  then  sending  goods 
which  were  lost  at  sea, — Held  that, 
the  letters  not  forming  a  complete 
contract,  proof  was  admissible  of  a 
previous  course  of  dealine  between 
them  by  which  B.'b  liability  ended 
when  the  goods  were  put  on  board 


Supplemental  Terms. — A.  insures 
goods  with  B.  "In  ship,  or  ships, 
from  Surinam  to  London  ;  *' — a  con- 
current oral  agreement  to  except  a 
particular  ship  from  the  policy  (Wes- 
ton V,  Emes,  1  Taunt.  1 15) ;  or  to  show 
that  the  risk  was  only  to  begin  from  an 
intermediate  port  (iGunes  v.  Knightly, 
Skin.  54  ;  Leslie  v.  De  U  Torre,  cit^d 
12  East,  583-4),  is  inadmissible. 

A.  sues  B.,  a  shipowner,  for  the 
loss  of  goods  ^pped  under  a  charter- 
party  providing  for  a  '^oyase  direct 
from  Fiume  to  Dunkirk.  Tne  goods 
were  lost  during  a  deviation  in  the 
voyage  to  Glasgow.  Evidence  that 
A.  knew  of  and  assented  to  the  devia- 
tion, held  inadmissible  (Ledac  r. 
Ward,  20  Q.B.D.  476,  C.A. ;  see  pod, 
666  ;  and  cp.  Glynn  v.  Margetsoo,  1893, 
A.C.  351 ;  and  Cato  v.  Thompson,  cited 
inf.  547). 

So,  a  policy  of  marine  insurance 
"  on  profit  on  careo  when  loaded," 
cannot  be  extended  by  parol  to  in- 
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Admissible. 

(Pontifex  v.  Hartley,  62  L.J.  Q.B. 
196). 

A.  agrees  to  sell  B.  a  house  then  in 
course  of  erection,  and  to  supply 
certain  fixtures  thereto  and  complete 
it  in  a  workmanlike  manner.  After- 
wards A.  executes  a  conveyance  of 
the  house  to  B.  Held  that  B.  might, 
notwithstanding  the  conveyance,  en- 
force the  prior  contract  [Saunders  v. 
Cockrill,  87  L.T.  30.  In  Qarke  v. 
Ramuz,  1891,  2  Q.B.  p.  461,  Bowen, 
LkJ.,  remarked  that  the  conveyance 
only  put  an  end  to  those  contractual 
obligations  which  are  intended  to  be 
satisfied  thereby.  Thus,  a  condition 
that  compensation  shall  be  paid  for 
mis-description,  &c.,  is  not  extin- 
guished by  a  conveyance  which  omits 
such  a  covenant.  Palmer  v.  Johnson, 
13  Q.B.D.  351  ;  Mason  v.  Schuppisser, 
81  L.T.  147  ;  though  aliter  where 
there  is  no  such  condition,  Clayton  v. 
Leech,  41  Ch.  D.  103;  see  45  Sol.  Jo. 
374.  [As  to  prior  negotiations,  drafts, 
particulars  and  conditions  of  sale  to 
construe  subsequent  formal  contracts, 
nee  post,  566, 679, 582 ;  and  to  rebut  pre- 
sumptions, post,  chap,  xlvii.]. 

A.  borrows  £200  from  B.  and  orally 
agrees  to  sign  four  documents,  one  of 
which  is  to  be  a  bill  of  sale,  as  security. 
He  signs  three  of  the  documents  then, 
and  some  time  afterwards  executes  a 
bill  of  sale.  In  proceedings  by  A.'8 
trustee  in  bankruptcy  to  impeach 
the  bill  of  sale,  B.  may  prove  the  oral 
agreement  in  pursuance  of  which  it  was 
given  (Harris  v.  Rickett,  4  H.  &  N.  1 ). 

A  bank  advances  money  to  a  com- 
pany on  security  of  a  promissory 
note  signed  by  A.  and  B.,  two  of  the 
directors.  By  a  minute  in  the  com- 
pany's books,  following  a  statement 
of  the  above,  it  was  resolved,  "  That 

A.  and  B.  be  indemnified  in  respect 
of  such  liability.**  At  the  same  time 
it  was  orally  agreed  to  give  A.  and 

B.  a  charge  on  the  unctuled  capital, 
and  afterwards  such  'a  charge  was 
executed.  Held,  in  proceedings  by 
the  liquidator  to  upset  the  charge, 
that  A.  and  B.  might  prove  the  oral 
agreement  and  thus  validate  the 
charge  {Re  Pyle  Works,  1891,  1  Ch. 
173,  184  ;  cp.  Macdonald  v.  Whitfield, 
pifst,  551). 

A.  proposes  to  engage  B.  as  manager 
of  his  business  in  a  letter  in  which  A. 


Inadmissible. 

elude  profit  on  cargo  **  before  loaded  '* 
(Halheadv.  Young,  25L.J.Q.B.  p.  293). 

And  where  A.,  under  an  agree- 
ment with  B.,  was  liable  for  expenses 
"  incurred  as  owner  "  of  a  ship ; — a 
prior  informal  agreement  extending 
nis  liability  to  expenses  not  incurred 
as  owner  was  rejected  (Chapman  r. 
Callis,  9  C.B.N.S.  769,  reversing  2  F. 
&  F.  161). 

A.  sells  lands  to  a  railway  company, 
the  preliminarv  contract  containing 
a  proviso  that  he  should  have  a  right 
of  access  over  such  lands  to  others 
owned  by  him.  Afterwards  A.  exe- 
cutes an  absolute  conveyance  without 
any  reservation.  In  an  action  by  A. 
to  restrain  the  company  from  ob- 
structing such  right, — Held,  as  A. 
did  not  claim  rectification,  the  right 
was  extinguished  and  the  prelimi- 
nary contract  inadmissible  (Teebay 
V.  Manchester  Ry.,  24  Ch.  D.  572; 
Leggott  V.  Barrett,  15  Ch,  D.  306  ; 
Clayton  v.  Leech,  opposite). 


A.  and  B.  agree  in  writing  that  "  B. 
shall  enter  A.  s  service  as  loreman  at 

2  M 
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Admissible. 

purports  to  specify  "  the  exact  terms 
of  the  hiring."  The  only  terms 
named  relate  to  B.'s  salary  and  house- 
rent.*  B.  accepts  the  offer  by  letter. 
A.  may  prove  an  oral  agreement, 
prior  to  the  written  one,  by  which  B. 
was  not  to  solicit  A.'s  customers, 
since  the  document  did  not  purport 
to  contain  the  whole  of  the  contract 
(Robb  V.  Green,  1896,  2  Q.B.  1  :  Ap- 
plebyv .  Johnson,  L.B.  9  C.P.  158,  and 
cp.  Pearson  v.  Pearson,  tn/.,  548).- 


A.  sues  B.  on  a  bill  of  exchange 
drawn  by  A.  and  accepted  by  B.  as 
executrix  of  C,  deceased.  K.  may 
prove  in  defence  a  separate  document 
signed  by  A.  at  the  same  time  as 
follows :  "  Received  from  B.  an 
acceptance  for  £434,  due  August  4 
next,  which  I  promise  to  renew  from 
time  to  time  imtil  sufficient  effects 
are  received  from  G.*8  estate  "  [Bower- 
bank  V.  Monteiro,  4  Taunt.  844 ;  cp. 
Wyke  V.  Rogers,  post,  662.  Aliter, 
if  the  agreement,  though  contem- 
poraneous with  the  note,  was  not 
parcel  of  the  same  agreement,  and 
was  with  other  parties  as  well  (Webb 
V.  Spicer,  13  Q.B.  894,  affd.  svb,  nom. 
Salmon  v.  Webb,  3  H.L.C.  610).  As  to 
conditions  on  the  face  of  the  bill,  see 
Kirkwoodw.  Carroll,  1903,  1  K,B.  631]. 

A.  sues  B.  for  goods  sold,  over  the 
value  of  £10.  B.  had  given  a  written 
order  for  the  goods  and  accepted 
delivery  of  them  with  an  invoice  (so 
that, the  Stat,  of  Frauds  being  satisfied, 
no  writing  was  required),  but  neither 
the  order  nor  invoice  mentioned  the 
price.  Held,  B.  might  prove  an  oral 
agreement  that  he  was  to  have  six 
months*  credit,  since  this  was  not 
inconsistent  with  the  writing,  but 
formed  with  it  a  complete  contract 
(Lockett  V.  Nicklin,  2  Ex.  93;  cp. 
Allen  V.  Pink,  and  Jeffery  v.  Walton, 
cited  ante,  533). 


Inadmissible, 

a  salary  of  £2  a  week.**  Held,  a 
weekly  hiring ;  and  evidence  of  ao 
oral  agreement  made  at  the  time  that 
it  was  to  be  a  yearly  one,  inadmissible 
(Evans  v.  Roe,  L.R,  7  CP.  138.) 

A.,  a  tenant,  covenants  to  pay  rant 
to  B.,  his  landlord,  each  quarter  in 
advance.  A  parol  agreement  made  be- 
tween them,  at  the  time,  that  the  rent 
might  be  paid  by  a  three  months*  bill, 
is  inadmissible,  being  inconsistent 
with  the  document,  tne  word  pay- 
ment implying  cash  (Henderson  e. 
Arthur,  23  T.L.R.  60). 

A.,  the  indorsee  of  a  bill  of  ex- 
change, drawn  by  B.,  sues  C,  the 
acceptor.  Evidence  tendered  by  C. 
that  at  the  time  of  accepting  the  bill 
it  was  orally  agreed  between  B.  and 
C.  that  if  C.  could  not  meet  it  at  ma- 
turity, B.  would  renew  it; — held  in- 
admissible, although  A.  took  the  bill 
with  notice  of  the  agreement  (New 
London  Credit  Syndicate  v.  Neale, 
1898, 2  Q.B.  487,  C.  A. ;  and  the  case 
would  have  been  the  same  had  the 
action  been  by  B.  against  C).  So,  as 
to  an  agreement  not  to  present  the 
bill  till  C.  was  twenty-five  (Orsmsa 
V.  Robinson,  Times,  Ap.  23,  1904). 


A.  agrees  in  writing,  sufficient 
under  the  Stat,  of  FVauds,  to  sell  B. 
certain  goods,  the  contract  being 
silent  as  to  the  time  of  delivery. 
Oral  evidence  that  B.  was  to  take 
them  away  immediately,  is  inadmis- 
sible (Greaves  v.  Ashlin,  3  Camp.  426). 
So,  with  a  contract  of  sale,  silent 
^as  to  time  of  payment,  bat  which 
was  construed  by  the  Court  to  be  a 
sale  for  cash  on  delivery, — evidence 
of  a  course  of  deiding  by  which  B. 
was  allowed  six  months*  credit  was 
held  inadmissible  [Ford  «.  Yates, 
2  M.  &  G.  549.  In  this  case  the 
Court  assumed,  erroneously,  that 
the  writing  was  sufficient  under  the 
Statute,  but  on  that  assumption  the 
case  was  approved  in  Lockett  v. 
Nicklin,  oppoi%te\. 

So,  where  A.  sold  and  delivered  to 
B.  certain  flour,  described  in  the 
sold  note  as  "White's  X.S.,**  oral 
evidence  tendered  by  B.  that  the 
quality  agreed  was  "  White's  X.&S.," 
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A.,  having  contracted  to  purchase 
land  from  C.,  orally  agrees  with  B. 
to  assign  the  benefit  of  the  contract 
to  B.  Afterwards,  A.,  by  writing, 
assigns  the  benefit  of  the  contract  to 
B.,  but  upon  less  favourable  terms 
than  he  received  from  C.  Held,  the 
writing  not  containing  the  complete 
contract,  that  B.  might  prove  the 
whole  of  the  terms,  oral  and  written, 
agreed  between  himself  and  A.  (Jervis 
V.  Berridge,  8  Ch.  App.  361). 


A.  agrees  in  writing  "  to  lease  B. 
a  shop  and  premises,  to  be  built  by 
A.  at  a  cost  not  exceeding  £400,  for 
£75  a  year  rent."  A.  expends  £760. 
In  an  action  by  B.  agamst  A.  for 
specific  performance,  A.  may  prove 
that  it  was  orally  agreed  at  the  time 
of  the  contract  that  if  A.  spent  more 
than  the  £400  the  rent  was  to  increase 
proportionately  (Williams  v.  Jones, 
36  W.R.  673  ;  cp.  Swann  v.  Barber,  42 
L.T.  490). 


Inadmissible, 

was  rejected  (Hamor  v.  Groves,  16 
C.B.  667  ;  cp.  Nichol  v.  Godts,  10  Ex. 
191 ;    Smith  v.  Jeffryes,  post,  662). 

A.  sues  B.  for  the  return  of  a 
deposit  paid  by  A.  under  a  written 
agreement  by  which  B.  contracted  to 
sell  him  certain  houses  and  make  a 
marketable  title  thereto,  but  which 
title,  by  reason  of  certain  restrictive 
covenants,  B.  was  unable  to  make. 
B.  cannot  prove  in  defence  that  A. 
was  aware  of  such  covenants  when 
they  signed  the  contract  [Cato  v, 
Thompson,  9  Q.B.D.  616,  C.A. ;  see 
post,  666 ;  and  cp.  Page  v .  Midland  By., 
1894, 1  Ch.  11  ;  and  Mav  v,  Piatt,  post, 
664.  Aliter  if  the  action  had  been  either 
for  specific  performance  with  compen- 
sation or  to  reform  the  contract]. 

B.  agrees  in  writing  to  take  from 
A.  *'  a  furnished  house  and  premises, 
with  garden,  pleasure  grounds,  and 
stabling."  Evidence  that  they  orally 
agreed  that  this  was  to  include  a 
meadow  adjoining  the  premises  is 
inadmissible  (Minton  v.  Greiger,  28 
L.T.  449).  So,  where  A.  agreed  in 
writing  to  purchase  from  B.  the  pro- 
duce of  a  certain  meadow,  evidence 
of  an  oral  agreement,  made  at  the 
same  time,  that  he  was  to  have  the 
produce  of  a  second  meadow  is  inad- 
missible (Meres  v.  Ansell,  3  Wils.  276). 

A.  insures  his  hfe  with  the  B. 
office,  the  policy  containing  clauses 
(1)  that  the  contract  was  completely 
set  forth  in  the  policy  and  application 
form ;  (2)  that  none  of  its  terms 
could  be  modified  or  waived  except 
by  agreement  signed  by  certam 
named  officials ;  and  (3)  that  pay- 
ment should  be  made  at  maturity  of 
certain  sums  calculable  on  a  certain 
basis.  A  prior  memo,  signed  by  A. 
and  C,  an  official  other  than  those 
named,  providing  for  payment  of 
different  sums  calculable  on  a  different 
basis  from  the  above, — Held,  inad- 
missible, being,  not "  collateral "  (infra 
649),  but  inconsistent  with  clauses  (1) 
and  (3), and  expressly  excluded  by 
clause  (2)  (Horncastle  v.  Equitable 
Society,  22  T.L.R.  634,  735,  C.A.). 

A.  sues  B.  on  a  commission  note, 
signed  by  the  latter,  which  promised 
A.  a  commission  on  the  Rotation  of 
a  certain  foreign  loan  introduced  bv 
A.  to  B.,  "  if  the  loan  goes  through.^* 
A.  may  not  prove  an  oral  agreement 
^hat  he  was  equally  to  earn  his  com- 


548 


THE  LAW  OF  EVIDENCE. 


[BOOK   II 


Admissible, 


CoUaieral  Agreements  and  War- 
ranties.— A.,  as  executor  of  B.,  agrees 
in  writing  to  sell  the  goodwill  of  B.'s 
bu&iness  to  C.  All  the  terms  of  the 
sale  are  expressed  in  the  document. 
C.  may  prove  a  collateral  oral  agree- 
ment, made  at  the  same  time,  by 
which  C.  was  to  be  allowed  to  solicit 
B.'s  old  customers  (Pearson  v.  Pear- 
son, 27  Ch.  D.  146,  149,  C.A. ;  with- 
out such  agreement  C.  would  not  be 
so  entitled,  Trego  v.  Hunt,1896,A.a  7). 

A.  and  B.  agree  in  writins  that  A. 
shall  buy  the  goodwill,  furniture, 
and  fixtures  of  B.'s  business;  proof 
is  admissible  of  a  prior  oral  agreement 
by  B.  that,  in  consideration  of  A. 
signing  the  written  agreement,  he 
(B.)  should  settle  an  action  then 
pending  against  A.  [Lindley  v.  Lacey, 
17  C.B.N.S.  678.  The  document  in 
this  case  contained  an  authority  to 
B.  to  settle  the  action  out  of  the 
purchase-money.  ] 

A.  (a  railway  company)  contracts 
with  B.  (another  railway  company) 
for  certain  running  and  other  powers 
over  a  new  line  to  be  built  byB.,  the 
agreement  containing  no  clause  as  to 
ito  duration  or  revocation.  In  order 
to  rebut  any  presumption  that  the 
agreement  was  revocable  at  B.'b  op- 
tion, A.  may  prove  a  collateral  parol 
agreement  that  he  was  to,  and  did, 
advance  certain  moneys  to  enable  B. 
to  build  the  line  (Ldanelly  Ry.  v. 
L.  &  N.  W.  Ry.,  8  Ch.  App.  at  953,  per 
James,  L.J.,  following  Erskine  v, 
Adeane,  inf,  /  see  post,  chap,  xlvii,). 

A.  grants  a  lease  of  a  house  and 
furniture  to  B. ; — Held,  that  B.  might 
prove  a  prior  oral  agreement  that  if 
B.  would  sign  the  lease  A.  would  do 
certain  repairs  and  send  in  more  fur- 
niture, since  this  was  "  collateral  " 
[Ansell  V.  Duke,  (on  demurrer),  L.R. 
10  Q.B.  174  ;  approved  De  Lassalle  v. 
Guildford,  inf.,  and  Boston  v.  B.,  89 
L.T.  468,  C.A.  For  a  contrary  deci- 
sion (at  the  trial),  see  opposite'l 

A.  grants  a  lease  of  land  to  B., 
reservmg  the  sporting  rights ; — B. 
may  prove  a  prior  oral  agreement  by 
which  A.  promised  to  keep  down  the 
rabbits  if  B.  would  sign  the  lease. 
[Morgan  v.  Griffith,  L.K.  6  Ex.  70. 
The  Court  remarked  that  the  oral 


Iruidmisstble. 

mission  if  the  loan  failed  through  B.*8 
own  default  (Malcolm  v.  Armstrong, 
Times,  January  30,  1896,  a  A.). 

CoUaieral  AgreemerUs. — A.  contracts 
to  buy  B.'s  pulp-mills  for  £90,000.  the 
contract  containing  (1)  an  express 
warranty  that  water-power  of  not 
less  than  1200  horse-power  coold  be 
developed  from  neighbouring  falls 
without  resort  to  others ;  ana  (2)  a 
statement  that  C.  had  a  claini  against 
B.  which,  if  successful,  would  partially 
restrict  B.'s  rights  and  so  entitle  A. 
to  compensation.  In  an  action  by  A. 
for  breach  of  contract, — Held,  evi- 
dence of  verbal  warranties  by  B.  at 
the  time  of  the  sale  that  (1)  water- 
power  of  not  less  than  120O  horse- 
power and  not  exceeding  12  dollars  per 
norse-potaer  could  be  developed  with- 
out resort  to  other  falU  ;  and  (2)  that 
there  were  no  contracts  between  B.  and 
others  which  would  restrict  A.*s  free 
user  and  enjoyment  of  the  property, 
— was  inadmissible  as  enlarging  the 
warranties  expressed  in  the  contract 
[Lloyd  V.  Sturgeon  Falls  Co.,  85  LlT. 
162;  ep.  Raymond  v.  R.,  64  Masai 
134.  Evidence  was,  however,  re- 
ceived of  several  other  verbal  war- 
ranties as  to  which  the  contract  was 
silent]. 

A.  sues  B.,  his  master,  for  wages, 
and  also  for  an  allowance  for  cider- 
money.  The  wages  were  due  under 
a  written  contract ;  but  the  allow- 
ance had  been  orally  agreed  at  the 
same  time.  Held,  evidence  of  the 
latter  was  inadmissible  (Jones  r. 
Waslay,  112  L.T.  Jo.  480). 

A.,  an  actor,  agrees  in  writing  with 
B.,  a  manager,  to  act  and  understudy 
on  tour  for  twenty-five  weeks.  A. 
may  not  in*ove  an  oral  j^Momise  by  R 
that  A.  should  perform  in  certain  parts 
during  the  tour  (Grimston  v.  Canning- 
ham,  1894,  1  Q.B.  126). 

A.  grants  a  lease  of  a  house  and 
furniture  to  B. ; — Held,  that  B.  might 
not  prove  a  prior  oral  agreement  that 
A.  should  do  certain  repairs  and  send 
in  more  furniture  [Angell  v,  Duke,  3£ 
L.T.  320,  per  Blackburn,  J.,  on  the 
ground  that  this  was  not  **  collateral  ** 
and  that  the  lease  contained  the  whole 
of  the  contract  between  the  parties: 
sed.  qiL  and  see  opposite] ;  or  pay  & 
£20  towards  doing  the  repairs  hixnself 
(Seago  V.  Deane,  4  Bing.  469);  or, 
put    iJoA   d^ajiiB    right    (Bnratall   r. 
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agreement,  though  it  affected  the 
enjoyment  of  the  land,  was  entirely 
collateral  to  the  lease,  and  did  not 
conflict  with  its  terms.  In  Erskine 
V.  Adeane,  8  Ch.  App.  756,  a  similar 
case,  B.  was  allowed  to  prove  that  he 
signed  the  lease  on  A.'s  verbal  promise 
"  to  kill  down  the  game  and  not 
let  the  shooting ;  " — the  Court  re- 
marking that  this  was  not  a  parol 
yartation,  but  a  distinct  collateral 
promise  forming  part  of  the  con- 
sideration for  taxing  the  lease,  which 
latter  was  not  intended  to  form  the 
whole  of  the  bargain  between  the 
parties.  An  objection  under  s.  4  of 
the  Statute  of  Frauds  was  also  over- 
ruled, the  Court  holding  that  it  was 
suflicient  if  either  party  performed 
the  contract  within  a  year,  and  that 
B.  had  done  so  by  signing  the  lease.] 

A.  lets  a  house  to  B.,  the  lease 
containing  a  covenant  by  A.  to  do 
outside,  and  by  B.  to  do  inside,  re- 
pairs, but  not  mentioning  the  drains. 
At  the  time  of  completion  B.  had 
instructed  his  wife  to  refuse  to  hand 
over  the  counterpart  executed  by 
him  unless  A.  guaranteed  that  the 
drains  were  in  good  order.  A.  there- 
upon stated  that  they  were  so,  and 
B.'8  wife  handed  over  the  counter- 
part. In  A  subsequent  action  by  B., 
the  drains  havine  proved  defective ; 
— Held,  that  evidence  of  A.*s  repre- 
sentation was  admissible  (1)  as 
amounting  to  a  warranty  which  had 
induced  the  tenancy ;  (2)  being  col- 
lateral to  the  lease,  i.e.,  entirely  in- 
dependent of  what  was  going  to 
happen  during  the  tenancy,  which 
was  all  that  the  lease  dealt  with  ;  and 
(3)  the  lease  not  covering  the  whole 
contract  between  the  parties  (De 
Lassalle  v.  Guildford,  1901,  2  K.B. 
215 ;  followed  in  Day  v.  May,  Times, 
Oct.  31,  1903  ;  and  Graham  v,  Ramuz, 
Times,  Oct.  29,  1904). 

A  grants  a  lease  of  a  house  to  B. 
Held,  that  B.  might  prove  a  verbal 
promise  by  A.  to  put  the  house  in  a 
habitable  condition  and  supply  a 
new  lavatory  (Mann  v.  Nunn,  43  L.  J. 
C.P.  241;  doubted  by  Blackburn,  J., 
in  Angell  v.  Duke,  32  L.T.  320). 

A.  lets  a  house  to  B.,  the  lease  con- 
taining a  covenant  that  B.  shall  not 
use  it  for  trade  purposes ; — B.  may 
prove  a  prior  oral  agreement  by 
which  A.   undertook  not  to  let  the 


Inadmissible, 

Bianchi,  65  L.T.  678  ;  Gale  v.  Harvey, 
95  L.T.rJo.  82,  where  the  Divl.  Court 
remarked :  "  There  cannot  be  a  col- 
lateral agreement  dealing  with  the 
present  condition  of  the  subject- 
matter  of  the  principal  contract"). 

So,  an  oral  agreement,  that  in  con- 
sideration of  B.  accepting  a  twenty- 
one  years'  lease  of  a  house,  A.  oriJIy 
promised  "  that  the  house  was  well 
built," — was  held  inadmissible,  as 
not  amounting  to  a  warranty  and 
being  so  intimately  connected  with 
the  subject-matter  of  the  contract 
that  it  ought  to  have  formed  part  of 
the  lease,  and  that  to  give  effect  to  it 
would  be  to  add  a  new  term  to  the 
lease  (Kennard  v.  Ashman,  10  T.L.R. 
213,  per  Wills,  J. ;  affd.  C.A.,  id.  499). 

And  an  asburance  that  *'  the 
house  was  dry  "  made  by  the  landloid 
to  the  tenant's  wife  on  her  handing 
him  the  counterpart  signed  by  tho 
latter,  she  having  no  authority  to 
exact  such,  was  held  no  warranty  but 
a  mere  innocent  representation  on 
which  no  action  could  lie  [Green  v. 
Symons,  13  T.L.R.  301,  C.A.  See 
also  Carter  v.  Salmon,  43  L.T.  490, 
where  James,  L.J.,  in  approving  of 
Angell  V,  Duke,  32  L.T.  320,  doubted 
whether  evidence  of  a  prior  agreement 
that  no  rent  should  be  paid  till  certain 
acts  were  done  by  the  landlord,  could 
be  proved  where  there  was  a  written 
agreement  of  tenancy  reserving  rent 
at  stated  intervals.  For  a  case  in  which 
an  alleged  representation  was  held 
not  to  amount  to  a  collateral  agree- 
ment for  quiet  enjoyment,  see  Jones  v, 
Lavington,  1903,  1  K.B.  253].  So,  on 
a  conveyance  of  land  in  lease,  a  parol 
contemporaneous  agreement  to  appor- 
tion the  rent  is  inadmissible  (Flinn  r. 
Calow,  1  M.  &  G.  589). 

A.  contracts  in  writing  to  hire  a 
tug  from  B.,  the  contract  containing 
no  warranty  as  to  the  efficiency  of 
the  tug's  machinery.  Held  that  A. 
could  not  prove  a  collateral  oral 
undertaking  by  B.  that  the  machinery 
was  to  be  efficient  (Robertson  v. 
Amazon  Tug  Co.,  46  L.T.  146,  148- 
149,  C.A.). 

For  a  prior  memorandum  held  not 
*'  collateral "  to  a  contract,  see  Horn- 
castle  V.  Elquitable  Soc,  ante,  547. 
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A.  buys  timber  at  an  auction,  the 
conditions  of  sale  signed  by  the  auc- 
tioneer describing  the  number  and 
kind  only ; — A.  may  not  prove  that 
the  auctioneer  at  the  time  of  sale 
orally  warranted  the  timber  to  be  of 
a  certain  weight  (Powell  v.  Edmunds, 
12  East,  6 ;  Shelton  v.  Livius,  2  &.  ft 
J.  411). 


Admissible.  InadmisaibU, 

adjoining  houses  for  trade  purposes 
(Martin  v,  Spicer,  34  Ch.  D.  1,  O.A. ; 
affirmed  on  other  grounds,  Spicer  v. 
Martin,  14  App.  Cas.  12). 

So,  where  A.  let  the  top  floor  of  his 
house  to  B.,  a  photographer,  in  writ- 
ing,— B.  was  allowed  to  prove  a  parol 
agreement  that  he  might  affix  a  sign- 
board on  the  outside  wall  (Carlisle  Co. 
V.  Muse,  42  Sol.  Jo.  67,  per  Byrne,  J.). 

A.  buys  land  at  an  auction ; — he 
may  prove  that  the  auctioneer,  at 
the  time  of  sale,  orally  represented 
that  there  was  a  certain  right  of  way 
to  the  land  which  was  not  mentioned 
in  the  conditions  of  sale  or  the  draft 
conveyance  (Brett  v.  Clowser,  5 
C.P.D.  376,  385-386,  per  Denman,  J.  ; 
see  Ramsbottom  v.  Tunbridge,  and 
Bamsbottom  v.  Mortley,  cited  aup. 
528).  So,  in  an  action  for  specific 
performance,  evidence  was  received 
that  the  auctioneer  verbally  corrected 
a  misdescription  in  the  particulars, 
although  the  purchaser  did  not  hear 
the  correction  {ReKare,  1901, 1  Ch.93; 
and  see  generally  as  to  Declarations 
by  Auctioneers,  110  L.T.  Jo.  419). 

A.  charters  a  vessel  from  B.,  the 
owner.  A  representation  made  by  C, 
B.'s  agent,  to  A.,  during  the  negotia- 
tions, that  the  vessel  had  carried  a 
certain  quantity  of  carso, — Held,  ad- 
missible as  a  coUatertU  verbal  war- 
ranty, although  the  charter-party 
made  no  reference  thereto  (Hassan  t?. 
Runciman,  91  L.T.  808). 

A.  advances  B.,  the  owner  of  cer- 
tain mining  options,  £200  on  the 
terms,  contained  in  writing,  that  A. 
may  dispose  of  the  property  on  any 
conditions  he  likes  provided  B.  is 
recouped  for  his  actual  expenditure 
and  given  a  certain  further  interest 
in  the  proceeds  of  the  transaction. 
A.  may  prove  that  it  was  verbally 
agreed  at  the  same  time  that  in  con- 
sideration of  the  advance  B.  would 
repav  him  certain  prior  advances  if 
A.  should  succeed  in  selling  the  pro- 
perty to  a  company  (Monarch  Syn- 
dicate V.  Pollock,  Times,  November 
26,  1897,  per  Lord  Russell,  C.J.). 

(4)  True  Nature  of  Transaction  and  Bdation  of  Parties. 

Trusts. — A.    executes    an    absolute  A.   bequeathed  the  residue  of  his 

assignment   to   B.    of   a   house   and  property  "  to  his  executors  to  &pplj[ 

stables.     In  an  action  by  A.  to  re-  the  same  as  they  should  think  fit.' 

strain  B.  from  ejecting  him  from  the  After  the  execution  of  the  will,  one  of 


A.,  the  publisher  of  a  trade  paper, 
agrees  to  insert  B.*s  advertisemeDt* 
and  accept  in  payment  goods  manu- 
factured by  B.  and  invoiced  at  his 
lowest  prices  and  discounta.  After- 
wards B.  refuses  to  deliver  the  goods 
unless  A.  undertakes  not  to  sell  them 
in  the  United  Kingdom.  In  an  action 
by  A.  for  non-delivery ; — held,  thst 
B.  could  not  prove,  as  a  c(^steral 
agreement,  that  A.*s  aoent  had  orally 
represented  that  A.  only  required  the 
goods  for  shipment  abroad  or  to  the 
colonies  (Mercantile  Agency  r.  Flit- 
wick  Co.,  14  T.L.R.  90,  H.L.). 
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stables,  A.  may  prove  an  oral  agree- 
ment at  the  time  of  the  transaction 
whereby,  in  consideration  of  A.  ac- 
cepting a  reduced  price,  B.  undertook 
to  hold  the  stables  in  trust  for  A. 
(Booth  V.  Turle,  16  £q.  182). 

So,  where  B.  purcnased  an  estate 
and  took  an  absolute  conveyance 
thereof  to   himself,    letters    between 

A.  and  B.  before  and  after  the  con- 
veyance, as  well  as  the  oral  testimony 
of  both  parties,  were  admitted  to  show 
whether  B.  did,  or  did  not,  buy  the 
estate  in  trust  for  A.  (Rochefoucauld 
V.  Boustead,  1897,  1  Ch.  196,  C.A.). 

A.,  by  his  will,  bequeaths  £600  to 

B.  and  C,  "relying,  btU  not  by  loay 
of  trust,  on  their  applying  it  to  the 
objects  privately  communicated  to 
them."  In  an  action  by  B.  and  C. 
against  A.'s  executors  for  the  money, 
the  latter  may,  in  spite  of  the  wul, 
sive  evidence  that  the  money  was 
feft  to  B.  and  0.  on  a  secret  trust  and 
that  its  objects  were  illegal  (Re  Spen- 
cer's Will,  67  L.T.  519,  C.A. ;  cp. 
Strode  v.  Winchester,  ante,  263).  [As 
to  evidence  to  rebut  re'sulting  trusts 
arising  by  construction  or  presump- 
tion, see  post,  chap,  zlvii.  "  Resulting 
Trusts  "  and  "Exor's  right  to  residue."] 

A.,  bv  will,  leaves  B.  "  £4000  for  the 
charitaole  purposes  agreed  on  between 
us."  Held,  that  an  affidavit  by  B.  sta- 
ting what  were  the  particular  purposes 
agreed  on,  was  admissible  {Re  Huxtable, 
1902,  1  Ch,  214 ;  id  2  Ch.  793). 

Suretyship,  BiUs  and  Notes. — The 
directors  of  a  company  borrow  money 
from  a  bank,  giving  as  security  pro- 
missory notes  of  the  company  in- 
dorsed by  themselves.  In  an  action 
inter  se  for  contribution ; — Held,  evi- 
dence was  admissible  that  at  the 
time  of  the  loan  they  mutually  agreed 
to  become  sureties  for  the  compcuiy, 
and  so  were  liable  to  equal  contri- 
bution and  not  merely  to  indemnify 
each  other  successively  according  to 
priority  of  signature  (Macdonald  v. 
Whitfield,  8  App.  Cas.  733;  cp.  Re 
Pyle  Works,  ante,  645). 

A.,  as  debtor,  and  B.,  as  surety, 
sign  a  joint  bond  to  C,  a  creditor  of 

A.  Afterwards  C.  takes  a  promissory 
note  from  A.  extending  the  time  of 
payment.     In  an  action  by  C.  against 

B.  on  the  bond,  held  that  C.  might 
prove    that,    when    taking   the   note 


Inadmissifde, 

the  executors  asked  A.  how  he  would 
like  the  residue  spent.  The  testator 
then  named  certain  persons  whom  he 
wished  to  benefit  and  others  whom 
he  wished  to  exclude.  On  an  appli- 
cation by  the  former  that  this  con- 
versation created  a  secret  trust  in 
their  favour ; — Held,  that  the  execu- 
tors took  on  an  implied  trust  for  the 
next-of-kin,  which  could  not  be  varied 
by  such  conversation ;  and  that  the 
doctrine  of  secret  trust  had  no  appli- 
cation (Balfe  V.  Halpenny,  1904,  1 
I.R.  486). 

A.  devises  property  to  B.  and  C. 
jointly  and  absolutely.  A  declara- 
tion made  by  B.,  deceased,  thirty 
years  afterwards,  that  the  property 
was  held  by  him  and  C.  in  trust  for 
certain  secret  purposes, — is  not  ad- 
missible to  prove  the  trust  against  C, 
although  the  statement  was  against 
B.'s  interest  (Turner  v,  A.-G.,  ante, 
263). — So,  testimony  by  a  witness 
that  A.  told  her  he  had  communicated 
his  wishes  to  B.  and  C.  is  inadmissible 
as  hearsay  {Re  Downing,  60  L.T.  140  ; 
cp.  ante^  299  ;  in  this  case  both  B.  and 
C.  had  died  before  the  question  arose). 

A.  leaves  B.  "  £4000  for  the  chari- 
table  purposes  agreed  on  between  us." 
Held,  evidence  (1)  that  no  purposes 
had  been  agreed  on ;  (2)  that  the 
income  only,  and  not  the  capital,  of 
the  £4000  was  to  be  so  devoted, — was 
not  admissible,  since  this  contradicted 
the  will  {Re  Huxtable,  opposite). 

A.,  by  will,  leaves  his  property  to 
B.  for  lite,  and  empowers  B.  to  dispose 
of  it  "  in  accordance  with  my  wishes 
verbally  expressed  to  her.  Held, 
that  B.  took  a  life  estate  only,  and 
that  evidence  was  not  admissible  to 
show  what  A.'s  verbal  wishes  were, 
since  there  was  no  secret  trust  or  exist* 
ing  document  incorporated  by  refer- 
ence, the  case  beins  similar  to  that  of 
a  total  blank  {Re  Hetley,  1902,  2  Ch. 
866  ;  post,  664). 

In  an  action  by  a  bank  against  A., 
one  of  two  joint  and  several  sureties 
to  the  bank  for  a  debt,  A.  proved  in 
defence  that  the  bank  had,  subse- 
quently, in  consideration  of  B.,  the 
other  surety,  assigning  it  certain 
securities,     released     B.     in     writing 
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from  A.  it  was  agreed  between  them 
that  C's  remedies  against  B.  on  the 
bond  were  to  be  reserved  (Wyke  v. 
Rogers,  21  L.  J.  Ch.  611 ;  Exp,  Harvey, 
23  L.J.Bky.  26). 

A  bank  agreed  to  lend  A.  £2000 
for  six  months  if  his  mother  would 
guarantee  the  advance.  A.'s  mother 
thereupon  signed  a  guarantee,  and 
the  manager  made  the  advance  ex- 
plaining to  her  that  it  was  to  be  for 
six  months.  After  the  transaction, 
but  during  the  same  interview,  A. 
was  asked  to  sign  the  following  appli- 
cation form.  Be  good  enough  to 
allow  me  an  advance  of  £2000  to  be 
repaid  in  six  months  or  on  demand  at 
your  discretion."  Before  signing  it 
A.  asked  if  that  meant  the  bank 
could  call  in  the  loan  at  any  time, 
and  the  manager  replied,  "  Certainly 
not."  In  an  action  by  A.  against 
the  bank  for  calling  in  the  loan  before 
the  six  months,  held  that  as  the  bank 
had  relied  on  the  tigning  of  the  appli- 
cation, A.  might  prove  the  conver- 
sation since  it  £d  not  vary  the  original 
contract,  which  was  already  concluded, 
but  only  explained  the  form  which 
was  no  part  of  the  contract  (Bank  of 
Australasia  v.  Palmer,  1897,  A.C.  540). 


Inadmissible. 

"  from  all  debts  due  by  him  to  the 
bank  at  this  date."  Held,  that  the 
bank  could  not  prove  in  qualification 
of  the  document  (1)  a  prior  oral  agree- 
ment with  B.  by  which  its  remedies 
against  A.  were  reserved,  since  the 
evidence  showed  that  the  whole  terms 
of  the  contract  of  release  between  the 
bank  and  B.  were  embodied  in  the 
document ;  nor  (2)  conversations 
between  B.  and  the  bank's  manager 
showing  that  ""  all  debts  "  meant  all 
B.'s  private  debts  to  the  bank,  and 
not  his  suretyship  debt  (Mercantile 
Bank  of  Sydney  v.  Taylor,  1893,  A.a 
317  ;  cp.  as  to  the  last  point,  Brun- 
ning  V.  Odhams,  post,  584 ;  and  Exp. 
Kirk,  5  Ch.  D.  800). 

Joint  or  Common  Interest, — A.  and  B. 
were  tenants  in  common  of  an  interest 
in  a  .company.  The  dividends  were 
paid  to  them  separately*  but  no  formal 
partition  was  effected,  and  an  agiee- 
ment  between  them  recited  that  they 
had  agreed  not  to  partition .  A .  having 
bequeathed  all  his  unpartitioned  pro- 
perty totB., — held  that  the  above  in- 
terest had  bedn  partitioned,  and  that 
the  recital  was  not  admissible  {Re 
Trimmer,  91  L.T.  26). 


(5)  Conditional  Instruments,       Fraud,     Mistake. 


Conditional  Instruments. — A.  sues 
B.  on  a  deed.  B.  may  prove  that  he 
only  signed  the  deed  on  condition 
that  C.  also  executed  it,  and  that  A. 
knew  this  (Luke  v.  South  Kensington 
Co.,  11  Ch.  T>.  121,  125;  Evans  v. 
Bremridge,  8  De  G.  M.  &  G.  100  ;  Fitz- 
gerald V.  McCowan,  1898,  2  I.R.  1 ; 
Anglo-Californian  Bank  v.  London 
Co.,  20  T.L.R.  665;  West  Riding 
Bank  v,  Elmore,  Times,  July  22,  1904. 
In  Bew  V,  Reed,  W.N.  1869,  110,  the 
agreement  being  ambiguous  on  its 
face,  prior  correspondence  between 
the  parties  was  admitted  to  show  that 
one  of  them  signed  only  on  the  faith 
of  the  general  body  of  creditors  of  the 
other  doing  so). 

A.  agrees  in  writing  to  buy  B.'s 
interest  in  a  certain  patent.  In  an 
action  by  B.  to  enforce  the  agreement, 
A.  may  prove  that  it  was  oraUy  agreed 
at  the  time  that  no  sale  was  to  take 
place  unless  A.'s  engineer  approved 
the  patent,  and  that  he  did  not  approve 
(Pym  V.  Campbell,  6  £.  &  B.  370). 


Cmtdttianal  Instruments, — Five  con- 
tractors being  jointly  interested  in  an 
undertaking,  one  (ties  leaving  three 
executors.  Before  probate  of  his  will, 
the  four  survivors  enter  into  an  agree- 
ment as  to  their  rights  in  the  imder- 
taking,  adding,  as  fifth  parties,  *Mhe 
executors  of  the  deceased.  *  *  After  pro- 
bate two  only  of  the  executors  sign 
the  agreement,  the  third,  a  wealthy 
man,  disclaiming — held,  in  an  action 
by  the  four  contractors  to  set  aside 
tno  agreement,  that  it  was  valid  and 
that  evidence  that  they  only  executed 
it  conditionally  on  all  the  executors 
signing  and  becoming  liable, — was 
inadmissible  (McClean  v,  Kennard, 
9  Ch.  App.  336). 

A.  makes  a  proposal  to  an  insurance 
company,  who,  naving  accepted  it, 
sign  and  seal  a  policy  which  they 
retain  in  their  own  possession  until 
the  premium  is  paid.  The  policy 
recites  that  the  premium  has  been 
paid,  but  contains  a  proviso  that  no 
policy  shall  be  valid  until  this  is  done. 
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B.  signs  an  agreement  in  writing 
to  take  a  lease  of  A-'s  house.  A. 
afterwards  signs  the  agreement, 
hut  hands  it  to  his  solicitor  with  in- 
structions not  to  part  with  it  until  B. 
obtains  a  responsible  person  to  join  her 
in  the  lease.  In  an  action  against  A.» 
he  may  prove  these  facts  to  show  that 
there  was  no  concluded  contract  be- 
tween them  (Pattle  t;.  Homibrook, 
1897,  1  Ch.  25).  A.  lets  land  to  B., 
one  of  the  terms  of  the  lease  being 
that  B.  is  to  pay  £100  for  the  fixtures. 
In  an  action  against  A.  he  may  prove 
that  B.  being  unable  to  pay  more 
than  £50  down,  it  was  orally  agreed 
that  he  should  be  let  into  possession 
as  a  yearly  tenant  until  the  £100  was 
paid,  and  that  the  lease  should  in  the 
meantime  be  retained  by  A.  (Gudgen 
V.  Besset,  6  £.  &  B.  986 ;  Murray  v. 
SUir,  2  B.  &  C.  82).  So,  a  written 
contract  by  A.  to  transfer  land  to  B. 
may  be  proved  orally  to  be  conditional 
upon  A.'s  obtaining  his  landlord's 
licence  to  assign  within  a  certain 
time,  since  the  evidence  operates  in 
suspension,  and  not  in  defeasance, 
of  the  agreement  (VVallis  v.  Littell,  11 
C.B.N.S.  369;  Rogers  v.  Hadley,  32 
L.J.  Ex.  241). 

So,  where  A.  orally  agreed  to  take 
a  lease  of  a  house  from  B.  if  B.  did 
certain  repairs,  and  a  lease  was  ac- 
cordingly signed  and  A.  let  into 
possession,  the  date  of  the  lease  being 
left  blank  and  only  to  be  filled  in 
when  the  repairs  were  done — these 
facts  were  allowed  to  be  proved  by  A. 
in  an  action  on  the  lease  oy  B.  (Davis 
17.  Jones,  17  C.B.  625). 

Fraud. — A.  sues  C.  on  a  promissory 
note  signed  by  C.  in  favour  of  B.  and 
indorsed  by  B.  to  A. — C.  may  prove 
that  B.  fraudulently  induced  him  to 
sign  the  note  by  pretending  that  he  was 
merely  witnessing   a   deed,   although 

A.  is  a  bona  fide  holder  for  value 
(Lewis  r.  Clay,  67L.J.Q.B.  224). 

Mistake, — A  bank,  on  advancing 
money  to  A.,  takes  as  security  a  pro- 
missory note  signed  by  A.  and  B., 
his  wife,  the  latter  having  no  separate 
property.     On  A.'s  death  insolvent, 

B.  gives  a  new  note  in  her  own  name 
in  renewal  thereof.  In  an  action  by 
B.  for  the  delivery  up  of  this  note, 
B.  may  prove  that  she  gave  the  new 
note  under  a  mistake  of  law  that  she 


Inadmissible, 

A  loss  having  occurred, — Held,  in  an 
action  on  the  policy,  that  there  was 
a  concluded,  and  not  a  merely 
conditional,  agreement ;  and  that 
evidence  to  contradict  the  recital  of 
payment  was  inadmissible,  since  the 
company  had  waived  the  condition 
as  to  prepayment  [Roberts  v.  Security 
Co.,  1897,  1Q.B.  Ill,  C.A.  cp.  Xenos 
V.  Wickham,  L.R.  2  H.L.  323  In 
Equitable  Office  v.  Ching,  23  T.L.R. 
200,  P.C,  however,  an  opposite  result 
was  reached,  it  being  held  (1)  That  the 
delivery  of  the  policy  to  the  assured 
created  no  waiver,  the  document  itself 
containing  a  clause,  and  so  operating 
as  notice,  that  no  concluded  contract 
exi&ted  until  the  premium  was  paid ; 
and  (2)  tibat  non-payment  of  the 
prem'um  might  be  proved  by  extrinsic 
evidence,  notwithstanding  a  recital  to 
the  contrary  in  the  deed  and  that  no 
estoppel  arose]. 

In  Carter  v.  Salmon,  ante,  549,  it 
was  doubted  whether  under  a  written 
agreement  of  tenancy,  reserving  rent 
at  stated  intervals,  the  tenant  could 
prove  a  prior  oral  agreement  not  to 
pay  rent  till  certain  acts  were  done 
by  the  landlord. 


MistaJte, — A.  devised  all  his  estates 
"in  the  county  of  Limerick  and  city  of 
Limerick  "  to  B.  He  had  noestatesin 
the  county  of  Limerick,  but  had  large 
ones  in  the  county  of  Clare.  Held, 
evidence  that  the  words  "of  Clare" 
had  by  mistake  been  erased  from  the 
draft,  and  so  omitted  from  the  will, 
was  inadmissible  (Miller  v.  Travers,  8 
Bing.  244).     Words  inserted   without 
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was  liable  on  the  old  one  (Coward  v. 
Hughes,  1  K.  &  J.  443). 

A.  contracts  to  sell  B.  a  policy  on 
the  life  of  C,  both  believing  C.  to  be 
alive.  Afterwards  A.  hears  C.  had 
died  before  the  date  of  the  contract, 
but  he  does  not  tell  this  to  B.,and  a 
formal  assignment  of  the  policy  is 
duly  made.  Held,  that  the  transac- 
tion must  be  set  aside  notwithstand- 
ing the  assignment  (Scott  v.  Coulson, 
1903,  2  Ch.  249). 

A.  sues  B.  for  specific  performance 
of  a  written  contract  by  which  B. 
sold  land  to  him  for  £1250.  B.,  in 
defence,  may  prove  that  by  mistake, 
though  unknown  to  A.,  he  named 
£1250  instead  of  £2250  (Webster  v. 
Cecil,  30  Beav.  62 ;  Bray  v.  Briggs, 
20  W.R.  962  ;  Van  Praag  t;.  Everidge, 
1903,  1  Ch.  434). 

So,  in  an  action  by  A.  for  work 
done,  which  A.  by  letter  had  agreed 
to  do  for  30s.  a  cwL  and  B.  had 
accepted,  B.  counterclaiming  for  rec- 
tification on  the  ground  that  he  had 
meant  30s.  a  ton  : — Held,  (1)  that  A., 
not  having  misled  B.,  he  was  entitled 
to  recover ;  and  (2)  that  the  above 
being  the  only  contract  between  the 
parties,  there  was  no  prior  agreement 
by  which  it  could  be  rectified  (Ewing 
V.  Hanbury,  16  T.L.R.  140). 

A.  lets  B.  a  hou^  misd^scribed  ae 
"  38  "  Broad  Street.  In  an  action  by 
B.  against  A.  for  excessive  distress  B., 
to  prove  the  correct  rent,  produces  the 
agreement,  in  which  38  has  been  altered 
(without  A.'s  knowledge,  though  it  is 
not  shown  by  whom)  to  35,  the  true 
number.  Held,  that  parol  evidence 
was  admissible  to  show  that  38  was  a 
mistake  for  35,  which  was  the  only 
house  owned  by  A.  or  let  by  him  to  B. ; 
that  the  alteration  did  not  invalidate 
the  agreement,  and  that  even  had  it 
been  void  for  the  purpose  of  B.  taking 
an  interest  or  maintaming  an  action, 
it  would  have  been  admissible  to  prove 
a  collateral  fact  such  as  the  amount  of 
rent  [Hutchins  v.  Scott  2  M.  &  W. 
809.  Cp.  Hitchin  v.  Groom,  and  Cowen 
&  Truelitt,  post,  602]. 

A.  by  will  directs  his  "  debts  to  be 
paid,  including  one  of  £300  owing  to 
my  daughter  d."  Evidence  was  ad- 
mitted that  A.  owed  B.  only  £150. 
Held,   there  being  no  intention   ex- 


InadmissibU. 

the  knowledge  of  the  testator  may  be 
struck  out,  but  omitted  ones  may  not 
be  supplied,  arUSf  301.  Extrinsic 
evidence  would  also  have  been  inad- 
missible in  aid  of  construction,  post, 
579 ;  and  cp.  569-570]. 

A.  being  entitled  under  an  agree- 
ment to  certain  lands  coloured  r^  on 
an  annexed  plan,  conveyed  to  B.  "all 
his  interest  under  the  agreement  in 
the  lands  so  coloured."  A.  had  some 
time  before  parted  with  a  portion  of 
the  land  to  readjust  the  boundaries. 
In  an  action  by  B.  on  the  covenants, 
A.  pleaded  both  (1)  mutual  mistake, 
alleging  that  B.*s  agent  knew  of  the 
deficiency  before  conveyance ;  and 
(2)  alternatively  unilateral  mistake ; 
and  (3)counterclaimed  for  rectification. 
Held,  that  the  written  contract  and 
conveyance  bemg  unambiguous,  parol 
evidence  of  mistake  was  inadmissible 
after  completion,  either  (1)  in  defence, 
as  it  afforded  no  answer  to  the  action 
(see  Cato  v.  Thompson,  ante,  547) ;  or 
(2)  to  support  the  countercUim,  for 
this  would  amount  to  claiming  specific 
performance  of  a  written  contract 
with  a  parol  variation,  in  the  absence 
of  fraud  [May  t;.  Piatt,  1900,  1  CIl 
616  ;  followed,  but  not  approved,  in 
Thompson  r.  Hickman,  23  T.L.B.  311. 
SemUey  that  A.'s  remedy  was  rescission. 
But  see  atite,  540]. 

A.,  in  writing,  lets  K  a  house  at 
^*  Thirty -sijp  pounds,  ten  shillings  a 
year, "reserving  a  right  of  re-en tiy  upon 
non-payment  of  **£6  12«.  6<f.  a  quar- 
ter." Afterwards,  B.  being  in  arrear 
for  a  quarter,  A.  distrains  for  £9  2s,  ^. 
In  an  action  by  B.  for  excessive  distress 
(in  which  he  made  no  application  to 
rectify), — Held,  evidence  of  conver- 
sations between  A.  and  B.  showins  that 
the  rent  agreed  was  £26  lOs.  and  not 
£36  lOs.;  and  that  the  rent  of  ad- 
joining  houses  was  £26  lOs, ; — was  in- 
admissible [VilUers  v  Skelton,  49  Sol. 
Jo.  204;  since  (1)  the  document  dis- 
closed no  evidence  that  the  rent  .was 
n:>t  £36  lOb. ;  (2)  A.  relied  on  the  r^ht 
ti  d. strain,  not  the  right  t  j  re-enter  ; 
and  (3)  the  latter  clause,  thoufi^  incon- 
sistent with,  d  d  not  affect  toe  c!ause 
defining  the  rent.     Cp,  post,  565,'603.. 

A.  by  will  directed  that  certain 
sums,  which  he  mentioned  had  been 
advanced  by  him  to  his  sons,  were 
to  be  brought  into  hotchpot.     Held, 
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pressed  by  A.  to  confer  a  bounty,  B. 
could  only  take  the  smaller  sum  (Wil- 
son V.  Morley,  6  Ch.  D.  776 ;  aliier  if 
there  had  been  such  intent,  i2e  Rowe, 
Pyke  v.  Hamlyn,  1898,  1  Ch.  163 ;  Re 
Kelsey,  1906,  2  Ch.  466). 


InadmisHhle, 

the  sons  were  bound  by  this  recital, 
and  evidence  to  show  that  less  had 
been  advanced  was  inadmissible  [Be 
Wood,  Ward  v.  Wood,  32  Ch.  D.  617. 
North,  J.,  remarked,  *'the  legatees 
must  take  the  sifts  as  they  find  uiem  ; 
if  the  testator  nad  intended  to  deduct 
sums  actually  advanced,  he  would,  I 
think,  have  referred  to  them  as  such.  If 
there  has  been  a  mistake,  so  much  the 
worse  for  the  legatee."  Cp.Quihampton 
V.  Going,  24  W.R.  917 ;  Be  Aird,  12  Ch. 
D.  291  ;  Be  Taylor,  22  id.  495  ;  Bur- 
ro wes  V,  Clonbrock,  27  L.R.I.  53i8 ;  and 
see  Adem;)tion,  post,  cha;?.  zlvii.]. 


(6)  Svbaequent  Modification,  Ac,  of  Transaction, 


A.  agrees  in  writing  to  employ  B. 
as  his  manager  for  five  years  at  a  pro- 

Sessive  salary.  Afterwards  A.  sells 
s  business  to  a  company  of  which 
he  becomes  managing  director,  and 
thereupon  B.  orally  agrees  with  A. 
to  continue  as  manager  at  half  his 
original  salary  until  the  company's 
profits  reach  a  certain  amount  and 
then  to  accept  a  proportionate  rise. 
Held,  distinguishing  Noble  v.  Ward, 
opposite,  that  as  the  oral  agreement 
was  inconsistent  with  the  original 
written  one,  it  operated  as  a  rescission 
of  the  latter,  although  not  itself  en- 
forceable [Macpherson  v.  Warner,  9 
T.L.R.  397,  affirmed  C.A. ;  see  9  Law 
Quart.  Rev.  370 ;  also  Todd  v.  John- 
son, cited  id.  The  first-mentioned 
case  appears  to  be  supportable  solely 
upon  the  groimd  that  an  intention  to 
rescind,  and  not  merely  to  vary,  was, 
under  the  circumstances,  to  be  gath- 
ered from  the  inconsistency  of  the 
two  agreements]. 


A.  agrees  in  writing  to  sell  B.  cer- 
tain ffoods  and  deliver  the  same  by  a 
specined  date.  Afterwards  A.  and  B. 
orally  agree  to  extend  the  time  for 
delivery  by  a  fortnight.  Held,  as  the 
second  agreement  was  unwritten,  it 
could  neither  be  enforced  per  ae  nor 
operate  as  a  rescission  of  the  written 
contract  (Noble  v.  Ward,  L.R.  2  Ex. 
135.  In  this  case  the  parties  had, 
while  only  varying  the  contract  in 
question,  agreed  to  entirely  rescind  a 
tnird  contract  between  ;  so  that  their 
intention  as  to  the  former  was  clearly 
not  to  rescind). 

A.  agrees  in  writing  to  sell  B. 
several  Tots  of  land  and  make  a  good 
title  thereto,  and  B.  pays  a  deposit. 
Afterwards  A.  finds  he  cannot  make 
a  good  title  as  to  one  of  the  lots, 
whereupon  B.  verbally  agrees  to 
waive  such  defect  and  accept  con- 
veyance of  the  whole.  Held,  in  an 
action  by  A.  for  balmce  of  purchase 
money,  that  proof  of  the  parol  waiver 
was  inadmissible  (Goss  v.  Nugent,  5 
B.  &  Ad.  68  ;  altter  if  the  orifldnal  con- 
tract had  not  been  required  by  law 
to  be  in  writing). 

A.  lends  B.  money  on  a  bill  of  sale, 
to  be  repaid  by  instalments.  B.  being 
unable  to  repay  one  of  the  instalments, 
A.  agrees  to  give  him  a  week's  grace, 
but  on  the  third  day  seizes  and  sells 
the  goods.  Held,  that  the  verbal 
agreement,  being  without  considera- 
tion, was  inoperative  to  waive  the 
default  (Williams  v.  Stem,  5  Q.B.D. 
409,  C.A. ;  disapproving  Albert  v. 
Grosvenor  Co.,  L.R.  3  Q.B.  123.  Aliter 
if  the  verbal  agreement  had  been 
made  for  valuable  consideration). 
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CHAPTER  XLVI. 

ADMISSION  OF  EXTRINSIC  EVIDENCE  IN  AID  OF 

INTERPRETATION. 

Where  the  language  of  a  docnment  is  clear  and  applies  with- 
out difficulty  to  the  facts  of  the  case,  extrinsic  evidence  is  not 
admissible  to  affect  its  interpretation  (Shore  v.  Wilson,  9  C  & 
F.  355,  565  ;  Higgins  v.  Dawson,  1902,  A.C.  1);  but  where  the 
language  is  peculiar,  or  its  application  to  the  facts  is  ambiguoas 
or  inaccurate,  extrinsic  evidence  may,  subject  to  the  qualifica- 
tions hereinafter  stated,  be  given  in  explanation. 

[Tay.  88.  1158-1231 ;  Ros.  N.P.  27-33 ;  Stepb.  art.  91 ;  Wigram, 
Extrinsic  Evidence ;  Norton,  Deeds,  chaps.  3, 4,  0 ;  Jarman,  Wills,  5th 
ed.,  379-414 ;  Hawkins,  Wills,  9-13 ;  Underbill  and  Strahan,  Wills, 
1-40;  Hawkins,  2  Jur.Soc. Pap. 298;  Nichols, ic?. 351;  Thayer, P.T.E v. 
410-483;  Graves,  28  Am.  L.  Rev.  321 ;  and  see  a  detailed  examination 
of  this  topic  by  the  present  writer  in  20  Law  Quart.  Rev.  245-271.] 

Definition. — By  interpretation  is  meant  ascertaining  the  meaning 
of  the  language  of  a  document,  or  its  application  to  the  facts  of  the 
case.  The  terms  interpretation  and  construction  are  in  practice 
often  used  interchangeably  (Steph.  art.  91 ;  Leake,  Contracts,  5th  ed., 
142;  Thayer,P.T.Ev.411);  sometimes,  however,  interpretation  is  con- 
sidered to  refer  to  the  sense  in  which  words  have  been  used,  and  con- 
struction to  the  applicationoftliertUeaoflaw  to  the  instrument  after  that 
sense  has  beenascertained  (Tay.s.l201);  and  sometimes  the  former  word 
is  included  in  the  latter  (Chatenay  v.  Brazilian  Co.,  1891,  1Q.B.  79,  85, 
where  Lindley,  L.J.,  remarked  that  ^^construction''  included  first 
the  meaning  of  the  words,  and  secondly  their  legal  effect,  the  former 
being  a  question  of  fact  and  the  latter  a  question  of  law).  As  to  the 
functions  of  judge  and  jury  on  this  subject,  see  ante,  8-9 ;  and  as  to 
the  distinction  between  rules  of  construction  and  rules  of  presump- 
tion, poetf  chap,  xlvii. 

(1)  Interpretation, — a  qaestion  of  Sabstantive  Law,  Evidence,  or 
Logic? — Prof.  Wigmore  considers  that  all  rules  of  interpretation 
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belong,  without  exception,  to  the  substantive  law  (Greenleaf,  16thed. 
p.  458  w).     Prof.  Thayer  takes  the  same  view  (Pr.  Tr.  Ev.  504-5), 
allowing,  however,  one,  but  only  one,  exception,  i.e.,  the  rule  which 
excludes  direct  statements  of  intention  in  cases  other  than  equivoca- 
tion,— since  though^  in  talking  generally  of  the  use  of  intention  in 
aid  of  construction,  we  are  talking  of  a  question  of  construction  and 
not  of  evidence,  yet  when  we  talk  of  direct  statements  of  intention, 
we  are  talking  of  a  particular  kind  ofevidejice  of  intention,  and  so  of 
an  excluding  rule  of  evidence  and  of  a  special  exception  to  that  rule 
(id.  414,  444-5).    Both  these  views,  however,  appear  too  narrow.  At 
all  events,  though  the  admission  of  extrinsic  facts  in  the  present  con- 
nection is  determined  to  some  extent  by  rules  of  substantive  law  and 
construction,  it  is  determined  to  a  much  greater  extent  by  rules  of 
evidence  pure  and  simple.     Thus,  in  addition  to  (1)  the  rule  as  to 
direct  statements  of  intention  mentioned  above,  with  its  exception 
in  cases  of  equivocation ;  (2)  the  rules  regulating  what  facts  are 
material  as  surrounding  circumstances  are  also  rules  of  evidence, 
being  determinable  in  general  solely  by  relevancy  in  its  legal  sense 
(Wigram,  Prop.  Y.,  s.  98 ;  ante,  39-41).     So,  (8)  the  various  special 
rules  admitting  or  excluding  reputation,  opinion,  usage,  contem- 
poraneous exposition,  course  of  dealing,  and  expert  testimony,  belong 
to  the  same  category,  since  they  all  satisfy  Prof.  Thayer's  test  of  deal- 
ing with  a  "  particular  kind  of  evidence.*'     It  is  these  three  classes 
of  rules,  however,  that  form  the  bulk  of  the  rules  regulating  inter- 
pretative evidence.     On  the  other  hand,  taking  a  somewhat  broader 
view.  Sir  H.  Elphinstone  maintains  that  rules  of  interpretation 
belong  neither  to   Substantive  Law  nor  Evidence,  but  to   Logic 
exclusively.     Being,  he  argues,  based  on  the  principle  of  causality, 
such  rules  have  an  existence  altogether  independent  of  jurisprudence, 
so  that  while  rules  of  law  may  vary  in  different  countries,  true  rules 
of  interpretation  must  everywhere  be  identical  (3  Jur.  Soc.  Pap.  253, 
270).     But  to  this  it  may  be  answered  that  though  true  rules  of 
interpretation  may  everywhere  be  the  same,  yet  applied  rules  will 
probably  always  differ,  not  only  in  different  countries,  but  even  in 
the  same  countries  at  different  periods  or  with  respect  to  different 
classes  of  documents ;  while,  even  if  *'  true ''  rules  were  anywhere  to 
prevail,  they  would  still  owe  their  force  to  law  and  not  to  logic  (cp, 
ante,  41).     There  remains,  therefore^  only   the   original   question, 
attempted  to  be  answered  above,  whether,  as  legal  rules,  they  belong 
to  the  substantive  or  adjective  class  [20  Law  Quart.  Rev.  246-7]. 

(2)  Oloect  and  Limits  of  Interpretation, — the  Meaning  of  the 
Words,  or  the  Intention  of  the  Writer? — Two  opposing  theories  are 
maintained  as  to  the  object  of  interpretation.  The  first  and  most 
widely  held  asserts  that  t<he  question  is,  not  what  the  writer  meant, 
but  simply  what  is  the  meaning  of  his  words  (Wigram,  ss.  9, 104, 
1 24 ;  Rickman  v,  Carstairs,  5  B.  &  Ad.  p.  663,  per  Denman,  C.J. ;  Grey 
V.  Pearson,  6  H.L.C.  p.  106,  per  Ld.  Wensleydale ;  Grant  v.  Grant, 
L.R.  5  G.P.  p.  734,  per  Blackburn,  J.;  Holmes,  12  Harv.  L.  Rev,  417- 
18).     The  second  regards  the  intention  of  the  writer  as^the  chief 
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object  of  concern,  and  the  mere  grammatical  and  lexicographical 
meaning  of  the  words  as  not  strictly  interpretation  at  all,  since  it  is 
only  (it  is  said)  after  the  meaning  of  the  words  has  been  ascertained 
and  has  failed  to  explain  the  meaning  of  the  writer,  that  interpreta- 
tion properly  so  called  begins, — i.e.,  that  the  gap  left  by  the  partial 
failure  of  language  to  express  the  intention  has  to  be  filled  by  an 
inquiry  into  other  indications  thereof  (Hawkins,  2  Jur.  Soc.  Pap.  301- 
310,380;  Thayer, Pr.Tr.Ev. 405).  This  is,  in  effect,  the  old  controversy 
between  the  Proculians  and  the  Sabinians, between  the  logical,  inferen- 
tial ,  or  liberal  school  of  interpreters,  and  the  grammatical  or  literal ;  and, 
as  often  happen^a,  the  correct  view  appears  to  lie  between  the  extremes. 
Indeed,  that  the  object  cannot  be  to  ascertain  the  meaning  of  the 
words,  simply,  seems  reasonably  clear,  since  this  may  vary  with  cir- 
cumstances, the  same  word  being  often  used  in  different  senses  by 
different  people,  or  by  the  same  person  on  different  occasions,  and 
the  same  thing  being  often  expressed  differently  by  different  people 
or  by  the  same  person  at  different  times;  so  that,  in  considering  any 
given  document,  what  we  want  to  arrive  at  is  the  meaning  of  the 
language  as  used  by  the  writer.  To  this,  however,  the  former  school 
reply  that,  even  so,  we  still  stop  short  of  any  attempt  to  ascertain 
the  writer's  intentvorhy  since  the  true  inquiry  is  *'  not  what  this  man 
meant,  but  merely  what  these  words  would  mean  in  the  mouth  of  a 
normal  speaker  of  English,  using  them  in  the  circumstances  in  which 
they  were  used  "  (Holmes,  12  Harv.  L.  Rev.  417-418 ;  cp.  Homer  r. 
H.  8  Ch.  D.  758,  776,  joer  James,  L.J.).  But  the  difficulty  with  this 
test  is,  that  though  it  may  often  suffice,  it  will  not  always  do  so. 
Take  the  not  uncommon  case  of  misnomer  in  Charters. Chart'er,L.R. 
7  H.^.  364,  where  a  testator,  having  only  two  sons,  William  Forster 
Charter  and  Charles  Charter,  appointed  as  his  executor  *^  my  son 
Forster  Charter."  To  ask  what  the  normal  Englishman  would  mean 
by  such  a  name,  used  under  such  circumstances,  is  futile;  and  had 
this  been  the  only  criterion,  the  will  must  have  failed  for  uncertainty. 
But  in  practice  such  a  result  does  not  happen,  for  other  and  more 
special  standards  or  tests  may  also  be  invoked.  Thus,  in  the  case 
referred  to,  the  Court  admitted  evidence  not  only  (1)  of  the  testator's 
individual  standards  or  habits  of  speech,  t.e.,  that  he  usually  called  the 
first  son  "  William '*  or  "Willie,"  and  not  "Forster"  ;  but  also  (2)  of 
his  individual  treatment  of,  and  relations  with,  each  son  respectively, 
t.0.,  that  William  had  quarrelled  with  his  father  and  left  the  house, 
while  Charles  continued  to  live  amicably  at  home  and  help  the  tes- 
tator in  his  business,  the  Court  finding  in  the  result  that  by  "  Forster" 
the  testator  meant  '' Charles."  But  habits  of  speech  and  treatment 
have  invariably  been  held  by  the  Courts  to  constitute  evidence  of  in- 
tention, so  that^  judged  by  the  facts  actually  receivable  in  such  cases, 
the  inquiry  is  by  no  means  limited  to  what  the  normasd  speaker  would 
mean.*     It  is  true  that  in  admitting  proof  of  intention  the  Courts 

*  CasoA  of  dmtract  differ,  of  course,  from  those  of  WilU,  in  that  with  the 
former  it  is  the  joint  and  not  the  individual  intent  that  has  to  be  regarded. 
Hence,  where  the  contract  is  ambiguous,  evidence  may  be  given  of  the  sense  in 
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distinguish  between  circumstantial  evidence  and  direct  declarations 
by  the  writer,  the  latter,  unlike  the  former,  being  as  a  rule  excluded  \ 
but  this  exclusion,  as  will  be  seen,  arises  from  considerations  wholly 
independent  of  the  present  question,  and  in  cases  of  equivocation, 
direct  statements  are,  in  fact,  perfectly  allowable  {post,  575-6).  In 
dealing  with  extrinsic  evidence,  it  must  of  course  always  be  remem- 
bered that  the  function  of  intention,  in  the  present  connection,  is  a 
strictly  limited  and  subordinate  one,  i.e.^  that  of  seeking  to  give  to 
the  text  some  meaning  which  it  can  properly  bear,  and  not  the  hostile 
or  competitive  one  of  seeking  to  establish  some  meaning  which  shall 
conflict  with,  or  over- ride  the  written  words.  **  All  latitude  of  con- 
struction must  submit  to  this  restriction,  that  the  words  rtiay  hear  the 
sense  which  by  construction  is  put  upon  them.  If  we  step  beyond 
this  line,  we  no  longer  construe  men's  deeds,  but  make  deeds  for  them '' 
(Gibson  t?.  Minet,  1  H.Bl.  p.  615,joer  Eyre,  C.B.). 

The  subject  of  the  present  heading  has  been  well  summarised  as 
follows :  '^  What  is  it  that  the  judicial  expositor  seeks  to  ascertain  ; 
is  it  the  meaning  of  the  words,  or  the  meaning  of  the  writer? 
The  question  is  frequently  put  in  this  way  as  if  the  disjunction 
were  complete  and  the  answer  must  be  one  or  the  other.  We 
answer,  neither.  Not  the  meaning  of  the  words  alone,  nor  the  mean- 
ing of  the  writer  alone,  but  the  meaning  of  the  words  as  used  by  the 
writer.  It  is  not  the  meaning  of  the  words  in  the  abstract,  for  the 
meaning  of  the  words  varies  according  to  the  circumstances  under 
which  they  were  used  ;  and  not  the  meaning  of  the  writer  apart  from 
his  words,  for  the  question  is  one  of  interpretation,  and  what  he 
meant  to  say,  but  did  not,  is  foreign  to  the  inquiry.  We  must  seek  the 
meaning  of  the  writer,  but  we  must  find  it  in  his  words ;  and  we  must 
seek  the  meaning  of  the  words,  but  they  must  be  his  words,  the  words  as 
he  has  used  them,  the  meaning  which  they  have  in  his  mouth ''  (Graves, 
28  Am.  L.  Rev.  p.  323).     [See  20  Law  Quart.  Rev.,  247-54 J. 

(3)  Explanatory  Eiridence  and  Evidence  of  Intention. — Adopting 
the  theory  that  the  object  of  interpretation  is  to  ascertain  the  mean- 
ing of  the  words  and  not  the  intention  of  the  writer,  Sir  J.  Wigram 
divides  extrinsic  evidence  into  two  main  classes,  t.^.,  (1)  Such  as  is 
**  explanatory  of  the  words  themselves,**  and  (2)  Such  as  is  "  applied 
to  prove  intention  itself  as  an  independent  fact "  ;  and  he  lays  down 
the  general  rule  that  the  former,  i.e.,  explanatory  evidence,  is  always 
admissible,  but  that  the  latter,  i.6.,  evidence  of  intention,  is  never  so 
except  in  cases  of  equivocation  (Extr.  Ev.  ss.  9-1 0, 2 1 2-2 15).  Although 

which  both,  but  not  one  only,  of  the  parties,  have  acted  (^0^,  577-8).  In  ques- 
tions as  to  the  formation  of  the  contract,  however,  the  Court  will  not  necessarily 
construe  the  documents  itself,  the  onus  being  upon  the  plaintiff  to  show  that 
the  proposal  made  by  him  and  accepted  by  the  defendant  was  so  clear  and  unam- 
biguous  that  the  latter  is  estopped  from  saying  that  he  misunderstood  it  (Falck  r. 
Williams,  1900,  A.C.  176  ;  Miles  r.  Haselhurst,  23  T.L.R.  142).  Even  here,  in- 
deed, the  intent  of  each  party  may  sometimes  be  shown,  as  where  the  same 
word  has  been  used  by  them  in  two  different  senses  (RafHen  n  Wichelhaus,2>o«^, 
605  ;  2  Williams,  V.  &.  P.  667-691 ;  cp.  however  Holland,  Jurispr.  10th  ed.  253-8; 
Holmes,  Com.  Law,  309-310  :  id.  14  Harv.  Law  Rev.  418-19), 


^ 
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however,  this  classification  and  rule  are  still  very  widely  accepted  (e.g,, 
Higgins  V,  Dawson,  1902,  A.C.  p.  10 ;  Re  Rayner,  1904, 1  Ch.  p.  188  ; 
Re  Glassington,  1906,  2Ch.  p.  814),  they  are,  it  is  submitted,  quite 
untenable,  as  will  be  seen  from  the  following  analysis. 

Explanatory  JSmdence, — Under  this  head  Wigram  includes  two 
classes  of  facts, — those  which  show  the  meaning  of  the  words  in 
the  abstract,  i.e,,  expert  testimony,  dictionaries  and  usage  (Prop.  IV., 
ss.  56-9) ;  and  those  which  show  their  meaning  in  the  document  by 
tending  to  identify  the  persons  or  things  referred  to,  to  determine  the 
quantity  of  interest  given,  or  otherwise  to  aid  in  its  right  interpre- 
tation (Prop,  v.,  ss.  59-60),  under  which  latter  class  it  will  be  found 
that  he  refers  to  the  knowledge  and  surrounding  circumstances  of  the 
writer  (ss.  78-4, 79, 108),  his  treatment  of,  and  dealings  with,  persons 
and  property  (ss.  55,  69),  and  bis  habits  of  speech  (s.  65),  all  of  which 
facts  he  considers  to  be  of  an  intrinsically  different  nature  from  evi- 
dence of  intention  and  wholly  collateral  thereto  (ss.  9-10,  70,  76, 103, 
159).  With  regard  to  his  Classification,  however,  it  will  be  seen  not 
only  that  Wigram's  *'  explanatory  "  facts  have  all  repeatedly  been  held 
by  the  Courts  to  be  '*  evidence  of  intention,"  *  but  that  they  are  even 
frequently  so  referred  to  by  himself  in  other  parts  of  his  treatise  (see 
Evidence  of  Intention,  iiifra).  While,  with  regard  to  his  Rule,  it  is 
not  true  that  explanatory  evidence  is  always  admissible,  there  are 
several  important  exceptions  (poat,  565-6);  and,  indeed,  since  the  ad- 
mission of  extrinsic  facts  depends  on  a  variety  of  difierent  principles, 
some  of  which  belong  to  substantive  law,  some  to  construction,  and 
some  to  the  law  of  evidence  simply,  it  would  be  surprising  if  any 
single  general  rule  could  be  framed  to  cover  all  possible  cases.  Wig- 
ram  himself  found  that  seven  different  propositions  or  rules  were 
needed  in  order  to  treat  the  subject  successfully ;  and  although  these 
propositions  purport  merely  to  illustrate  and  enforce  his  main  classi- 
fication and  rule,  a  brief  examination  will  show  that  they  can  be 
supported  independently  of  either  and  frequently  conflict  with  both. 
On  the  other  hand,  his  Seven  Propositions,  as  distinct  from  his  classifi- 
cation and  rule,  embody  perhaps  the  most  accurate  and  exhaustive 
statement  of  the  law  that  we  possess. 

Evidence  of  Inte7ition, — When^  in  the  second  branch  of  his  general 
rule^  Wigram  lays  it  down  that  evidence  of  intention  is  never  admis- 
sible except  in  cases  of  equivocation,  it  is  unfortunately  not  dear 

*  jE.ff,,  Knowledge  and  Surrovnding  Circumstances  were  held  to  be  evidence 
of  intention  in  Doe  r.  Langton,  2  B.  &  Aid.  692-3  ;  Maybank  r.  Brooke,  1  Bro. 
C.C.  84  ;  Neale  r.  Neale,  79L.T.  629,  C.A.  ;  and  Higgins  ».  Dawson,  1902,  A.C. 
1,  where  Bigby^  L.J.,  and  Lord  Davey,  in  rejecting  surrounding  circumstance 
as  evidence  of  intention,  purport  scrupulously  to  adopt  Wigram's  classification, 
quite  forgetting  that  the  latter  had  already  declared  such  facts  to  be  strictly 
explanatory  and  wholly  unconnected  with  the  question  of  intention  (s.  103). 
Treatment  and  Dealing  were  held  to  be  evidence  of  intention  in  Gill  r.  Shelly, 
2  Bus.  &  Myl.  p.  342  ;  Hobson  v.  Blackburn,  1  Myl.  &  K.  p.  579  ;  Sherratt  r. 
Mountford,  8  Ch.  App.  928  ;  Homer  r.  Homer,  8  Ch.  D.  774-6  ;  and  Re  Fish,  1894. 
2  Ch.,  p.  86.  Habits  qf  Speech  were  held  to  be  evidence  of  intention  in  Doe  r. 
Hiscocks,  5  M.  &  W.,  p.  868  ;  Be  Fish,  tup, ;  and  Homer  r.  Homer,  tup,  [See 
^0  Law  Quart.  Rev.  256-262]. 
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what  precisely  he  means  by  '^  evidence  of  intention/'  for  the  phrase 
is  nowhere  defined  in  his  book.  Some  writers  suppose  that  he  refers 
only  and  always  to  direct  declarations  of  intention  (Thayer^  Pr.  Tr. 
Ev.  448  n.) ;  others  that  he  includes  circumstantial  evidence  of  in- 
tention as  well  as  direct  (Hawkins,  2  Jur.  Soc.  Pap.  317  ;  Graves^  28 
Am.  L.  Rev,  353-4 ;  and  cp.  Higgins  v.  Dawson,  1902,  A.C.  p.  10). 
The  point  is  of  importance,  since,  if  the  former  interpretation  be  cor- 
rect, the  difficulty  arises  that  although  his  rule  would  thus,  in  cases 
other  than  equivocation,  exclude  direct  declarations  alone,  his  exam- 
ples show  that,  in  many  such  cases,  circumstantial  evidence  also  is 
shut  out,  though  he  formulates  no  principle  upon  which  it  can  be  ex- 
cluded (see,  e.g.,  s.  25  w.,  citing  Oartwright  v.  Vawdry,  5  Ves.  530,  and 
Godfrey  v.  Davis,  6  id,  43 ;  s.  28  w.,  citing  Hadclifie  v,  Buckley,  10  id, 
195;  s.  34,  citing  Doe  v,  Chichester,  4  Dow,  65  ;  and  s.  36,  citing  Moun- 
sey  V,  Blamire,  MS.  rep.).  While,  if  the  latter  meaning  be  accepted, 
then,  although  his  rule  would  thus,  in  cases  other  than  equivocation, 
exclude  all  circumstantial  evidence  of  intention,  yet  his  examples 
show  that  the  particular  classes  of  fact  shut  out  happen  to  be  precisely 
those  which  he  elsewhere  (ante,  560)  declares  to  be  always  admissible  as 
"  explanatory  evidence  " — viz.,  in  Godfrey  v.  Davis  and  Radclifie  v, 
Buckley,  sup.,  the  testator's  knowledge  of  the  legatee's  family ;  and  in 
Oartwright  v,  Vawdry,  Mounsey  v,  Blamire,  and  Doe  v,  Chichester, 
8up,f  the  testator's  treatm&nt  and  habits  of  speech.  In  other  words,  the 
two  divisions  of  '^ explanatory  evidence"  and  circumstantial  ^^  evidence 
of  intention"  are  not,  as  Wigram  supposes,  essentially  different,  but 
substantially  the  same. 

Summary, — In  order  to  avoid  confusion,  therefore,  Wigram's  Clas- 
sification and  Rule  must  be  wholly  discarded,  and  his  Seven  Pro- 
positions alone  relied  on  as  a  guide  to  the  admissibility  of  extrinsic 
evidence.  Indeed,  the  only  general  rule  that  can  be  formulated 
on  this  branch  of  the  subject  is,  that  while  direct  statements  by 
the  writer  are  never  admissible  except  to  solve  an  equivocation,  ail 
releva/nt  facts  other  than  these  (whether  termed  explanatory  evidence 
or  circimistantial  evidence  of  intention)  may  in  general  be  received 
in  explanation  of  a  document,  subject  to  the  various  qualifications 
and  exceptions  enumerated  post,  565-78. 

Forms  of  Extrinsic  Evidence.  (General  Forms.  Declarations  of  In- 
tention.— ^The  following  are  some  of  the  chief  forms  in  which  extrinsic 
evidence  may  be  tendered  for  the  purpose  of  interpreting  a  document : 

(1)  General  evidence  of  surrounding  circurnstances   {inf  565-71). 

(2)  Trea;tment  of  amd  dealings  with,per8ons  and  property  (post,  571,573). 

(3)  The  writer's  habits  of  speech.  If  the  words  of  a  document  taken 
in  their  ordinary  sense  do  not  properly  apply  to  the  facts,  evidence 
may  be  given  that  the  writer  habitually  used  them  in  a  peculiar  sense, 
which  explains  such  words,  in  the  same  way  as  if  they  were  written 
in  cypher  or  a  foreign  language  (Doe  v,  Hiscocks,  5  M.  &  W.  368  ; 
Abbot  V,  Massie,  3  Ves.  148  ;  Leei?.  Pain,  4  Hare,  p.  251 ;  Ricketts  v, 
Turquand,  1  H.L.C.  472  ;  Doe  v,  Hubbard,  15  Q.B.  227).  But  if  the 
words  in  their  ordinary  sense  apply  properly  and  without  difficulty  to 
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the  facts,  evidence  that  the  writer  either  habitually  or  upon  the  par- 
ticular occasion  used  them  in  a  different  sense  is  not  admissible,  since 
it  contradicts  the  document  (Doe  t?.  Chichester^  4  Dow^  65 ;  Ricketts  r. 
Turquand,  aup.  pe7*  Cottenham,  L.C. ;  Millard  v.  Bailey,  1  Eq.  378 ; 
Re  Fish,  1 894, 2  Ch.  83,  per  Kay,  L.J.)-    W  ^««^«  ^^^  to  explain  the 
meaning  of  terms  and  to  construe  the  document  (post,  576).    (5)  Course 
of  dealing  between  the  parties  (id,),     (6)  Reputation.     Thus,  family 
repute  is  admissible  to  identify  a  legatee  (Re  Gregory,  34  Beav.  600), 
and  local  repute  the  subject-matter  of  a  devise  or  statute  (Anstee  v, 
Nelms,  1  H.  &  N.  25  ;  Re  Steel,  1903,  1  Ch.  135 ;  Assheton- Smith  v. 
Owen,  7  5  L.  J.  Ch ,  1 8 1 ) .  (7)  The  opinions  both  of  experts  and  non-experts, 
as  to  the  meaning,  but  not  as  to  the  construction  of  documents  (ayile, 
858,  360,  368  ;  post,  578).     (8)  Similar^  Connected,  or  Incorporated 
Documents.  Thus,  prior  wills  may  be  received  to  show  a  testator's  habit 
of  misdescription  (Camoys  v.  BlundeU,  1  n.L.C.  778  ;  Re  Feltham,  1 
K.  &  J.  528;  Re  Smith,  20T.L.R.  287),  or  his  knowledge  of,  though 
not  his  intentions  regarding,  a  particular  legatee  (Re  Waller,  White 
17.  Scoles,  80  L.T.  701 ;  Flood  v.  F.  1902, 1  I.R.  538).     So,  when  the 
words  of  a  libel  are  ambiguous,  similar  libels  have  been  considered 
admissible  to  show  the  sense  in  which  the  words  were  used  (Bolton  v. 
O'Brien,  ante,  157) ;  and  former  patents  may  be  referred  to,  to  ex- 
plain the  technical  terms  in,  though  not  the  meaning  of,  the  patent  in 
question  (Clarkv.  Adie,  2  App.Cas.pp.  434,  437  ;  post,  Rule  I.).  Prior, 
but  not  subsequent,  statutes  are  also  sometimes  received  to  interpret 
a  public  statute  (post,  570).     A  subsequent  deed,  not  reciting  or 
referring  to  a  prior  deed,  has,  however,  been  rejected  to  explain  an 
ambiguous  expression  in  the  latter  (Shore  v.  Wilson,  9  C.  &  F.  355 ; 
and  cp.  Peek  v.  North  Staffordshire  Ry.,  and  Lewis  v.  G.W.  Ry.  cited, 
post,  586) ;  as  also  a  prior  document  to  correct  a  recital  thereof 
in  a  subsequent  deed  (Re  Carter,  I.R.  3  £q.'495).     But  where  several 
documents  are  connected  as  parts  of  one  transaction,  all  must  be  con- 
strued together,  and  one  may  be  read  to  explain  the  others  (Norton, 
Deeds,  78-80;  Leake, Contracts,  5th  ed.  148);  0.^.,  Lease  and  Coanter- 
part  (Burchell  v.  Clark,  a/nte,  496,  where  a  clerical  mistake  in  one  was 
corrected  by  the  other) ;  though  material  variances  between  two  parts 
of  an   indenture  will  avoid   the  deed  (Wynne's  case,  8  Ch.  App. 
1002);  Lease  and  Release  (Barker  v.  Keat,  2  Mod.  p.  252);  Fine,  Re- 
covery, and  Deed  to  lead  the  Uses  (Norton,  Deeds,  78) ;  Bond  and 
Condition  (Coles  v.  Hulme,  8  B.  <&  C.  568)  ;  Bill  of  Sale  and  Collateral 
Contract  (Edwards  v.  Marcus,  1894, 1  Q.B.  587;  Counsellv.  London  Co. 
19Q.B.D.  912);  Promissory  Note  and  Memo,  of  Deposit  (Hartland  r. 
Jukes,  1  H.  &  C.  667);  Marine  Policy  and  Slip  (Lower  Rhine  Assn.  r. 
Sedgwick,  4  Com.Cas.  14);  Will  and  Codicil  (Re  Haseldine,  81  Ch.  D. 
511 ;  Re  Venn,  1904,  2  Ch.  52)  ;   Original  Will  and  Probate  Copy 
(Re  Harrison,  SOCh.D.  390) ;  Memo,  and  Articles  of  Association  (Re 
Capital  Assocn.  21  id,  p.  212 ;  Re  Anderson,  7  id.  p.  99;  if  these 
conflict,  or  are  ambiguous,  the  former  prevails.  Hill  v.  Star  Theatre, 
39  Ir.  L.T.  Jo.  143);  but  not  Prospectus  and  subsequent  circular 
(Smith  V.  Chadwick,  20  Ch.  D.  27). 
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(9)  Dedarationa  of  Intention  inad/missible  except  in  cases  of  Equivo- 
cation.— There  is  one  class  of  extrinsic  evidence  which  is,  as  a  general 
rule,  rigidly  excluded  for  purposes  of  interpretation,  i.e.,  declara- 
tions of  intention  by  the  writer  of  the  document.  Principle  and 
History  of  the  Exclusion,  Although,  however,  the  rule  is  well  settled, 
the  reasons  for  it  are  by  no  means  so  obvious.  Those  most  commonly 
given  are  :  (a)  That  wills^  &c.,  are  required  to  he  in  vyriting.  But  the 
rule  will  be  found  to  apply  even  where  writing  is  not  essential ;  in 
addition  to  which,  such  a  reason  would  shut  out  not  only  verbal  state- 
ments by  the  writer,  but  much  extrinsic  matter  that  is  at  present  ad- 
missible besides,  (h)  That  such  declarations  tend  to  supersede  the 
document,  and  in  effect  to  make  a  new  deed  or  will  for  the  writer  (Doe 
V.  Hubbard,  15  Q.B.  pp.  241,  248;  Whitaker  ^?.  Tatham,  7  Bing.  p.  637; 
Greenleaf,  16th  ed.p.457).  But  this  objection,  like  the  last,  would 
shut  out  not  only  direct  but  circumstantial  evidence  of  intention,  and, 
indeed,  has  often  been  advanced  as  a  reason  for  excluding  the  latter 
(Higginst?.  Dawson,  1902,  A.O.  1,  6).  Italso^  however,  wholly  mis- 
takes the  function  or  purpose  of  the  declarations,  which  is  not,  as 
has  already  been  said,  the  competitive  one  of  giving  to  the  oral  words 
some  independent  or  hostile  dispositive  effect,  but  the  purely  subordi- 
nate and  auxiliary  one  of  giving  to  the  written  text  some  meaning  it 
can  properly  bear.  It  is,  of  course,  common  ground  that  one  cannot 
set  up  an  oral  will  in  competition  with  a  written  one,  nor  contradict 
the  latter  by  parol.  But  where  nothing  of  the  kind  is  attempted, 
where  the  declarations  are  neither  tendered  with  those  objects  nor,  if 
admitted,  would  have  those  effects,  the  present  objection  is  wholly 
inapplicable  {ante,  559  ;  20  L.Q.B.ev.252).  We  must  look  elsewhere, 
therefore,  for  the  true  reasons  for  excluding  this  particular  form  of 
extrinsic  evidence  as  contrasted  with  all  other  forms.  On  principle,  it 
has  been  well  said,  such  declarations  are  properly  receivable  in  aid  of 
interpretation  simply  because  no  evidence  logically  probative  of  inten- 
tion should  be  shut  out.  The  Roman  law  in  fact  received  them 
without  scruple;  so,  in  doubtful  cases,  did  early  English  Equity 
Courts ;  while  even  down  to  the  present  day  the  preamble  of  a  statute 
has  been  admitted  in  all  jurisdictions  in  aid  of  its  interpretation, 
whether  considered  as  part  of  the  Act  or  not.  On  the  other  hand, 
Common  Law  Courts,  having  to  deal  with  juries,  were  necessarily 
stricter  in  matters  of  evidence,  and  so  uniformly  rejected  parol  decla- 
rations of  intent  except  in  cases  of  equivocation  where,  alone,  it  was 
said  "the  averment  could  stand  with  the  words."  Later  on  the 
Common  Law  rule  began  to  prevail  more  generally,  until,  about  the 
beginning  of  the  nineteeeth  century,  the  use  of  such  declarations  had 
become  restricted  in  all  courts  to  the  one  case  mentioned.  Practical 
reasons,  no  doubt,  aided  this  result,  for  the  ease  with  which  such 
declarations  may  be  fabricated,  retracted,  or  misreported,  and  the 
aspect  of  rivalry  they  seem  to  bear  to  the  written  document,  engen- 
dered mistrust  even  in  Courts  of  Equity — a  distnist  which  was,  of  course, 
greatly  intensified  in  jury  trials.  Parol  declarations  are  thus  ex- 
cluded, not  because  they  constitute  ''  evidence  of  intention,"  or  do  not 
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logically  aid  in  elucidating  the  text,  but  because  certain  precautionary, 
but  wholly  arbitrary,  reasons  have  caused  them  gi*adually  to  be  shut 
out  in  all  courts  alike  [20  Law  Quart.  Bev.  252-8 ;  as  to  the  admission 
of  declarations  of  intent  in  the  exceptional  case  of  Equivocations,  see 
post,  575-7  ;  and  as  to  their  admission  for  purposes  other  than  inter- 
pretation, e.g.^  to  establish  the  factum  of  the  instrument,  see  cmte^ch&p. 
xxviii.,  and  to  rebut  presumptions,  see  post,  chap,  xlvii.]. 

Ambiguities.  Blai:^.  Equivocations,  Inaccuracies.  Airibiguitissy 
patent  and  latent — Lord  Bacon  classes  ambiguities  as  either  patent 
or  latent  (Maxims,  Reg.  25,  and  Comment :  written  circa  1597).  The 
former  arises  where  the  instrument  on  its  face  is  unintelligible,  as 
where  the  name  of  a  legatee  is  left  wholly  blank  (Baylis  v.  A.-G.,  2 
Atk.  289),  or  a  bill  names  one  sum  in  figures  and  a  different  one  in 
words  (Saunderson  v.  Piper,  5  Bing.  N.C.  425),  in  which  cases  ex- 
trinsic evidence  will  be  rejected,  and  unless  the  defect  can  be  cured 
by  construction  or  election  the  document  wiU  be  void.  The  latter 
arises  where  the  words  of  the  instrument  are  clear,  but  their  appli- 
cation to  the  circumetances  is  doubtful ;  as  in  the  case  of  eguivooaUon^ 
e.g.,  where  a  legacy  is  given  to  '^  my  niece  Jane,"  and  the  testator 
is  shown  to  have  two  nieces  of  that  name ;  here  the  ambiguity,  being 
raised  by  extrinsic  evidence,  is  allowed  to  be  removed  by  the  same 
means.  Bacon's  famous  rule  that  "  ambiguitaa  patene  is  never  holpen 
by  averment ;  but  that  if  it  be  ambiguiias  latena  then  it  is  other- 
wise "  {supra),  had,  however,  reference  merely  to  pleading  upon  in- 
struments under  seal,  though  it  was  afterwards  erroneously  pro- 
pounded as  a  rule  of  evidence  by  Bathurst  in  his  Theory  of  Evidence 
(1761),  and  has  so  descended  to  the  present  day.  The  rule  cannot, 
however,  be  relied  on  as  a  test  of  the  admissibility  of  evidence ;  for 
though  it  is  still  commonly  said  that  parol  evidence  may  not  be  given 
to  explain  a  patent  ambiguity  (Best,  s.  226 ;  Bos.  N.P.  82  ;  Powell, 
7th  ed.  891-2;  Anson,  Contracts,  11th  ed.,  289  ;  Theobald,  Wills, 
5th  ed.  Ill,  corrected  6th  ed.  128),  yet  this  is  not  generally  true. 
Thus,  the  exclusion  does  not  apply  to  the  case  of  partial  blanks  (Re 
De  Rosaz,  2  P.D.  66 ;  Be  Hubbuck,  1905,  P.  129) ;  nor  to  that  of  a 
legatee  referred  to  merely  by  a  term  of  endearment  or  initial  (Sulli- 
van V.  Sullivan,  I.R.  4  Eq.  457 ;  Abbot  v.  Massie,  8  Yes.  148 ;  though 
cp.  Clayton  v.  Nugent,  18  M.  <fe  W.  200)  ;  nor  where  the  amount  of  a 
legacy  is  expressed  by  a  cypher  (Kell  v.  Charmer,  28  Beav.  1 95)  ;  nor 
where  a  document  beginning  '*  I,  A.,''  is  signed  **  B"  (Summers  o. 
Moorhouse,  18  Q.B.D.  888;  R.  t;.  Wooldale,  6  Q.B.  549)— though  in 
all  these  cases  the  ambiguity  is  patent.  And  the  same  result  would 
follow  were  a  legacy  left  to  '^  one  of  the  children  of  A.  by  her  late 
husband  B.,"  since  it  might  be  proved  that  A.  had,  to  the  knowledge 
of  the  testator,  only  one  son  by  B.  (Wigram,  s.  79) ;  or,  were  a  gift 
made  to  "  my  nephew  John  or  Thomas,"  for  the  evidence  might 
show  that  the  nephew  was  known  to  the  testator  by  both  these  names 
(Elphinstone,  Deeds,  104).  The  rule  is  sometimes  stated  to  be  that 
'*  when  the '  ambiguity  is  patent,  all  declarations  of  the  writer's 
intention  will  be  uniformly  excluded"  (Tay.  s.  1218;  Sullivan  v.  Sulli- 
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van,  sup.)  ;  but  since  such  declarations  are  also,  with  a  single  excep- 
tion, uniformly  excluded  in  cases  of  latent  ambiguity,  this  statement 
does  not  assist.  In  truth  the  only  patent  ambiguity  that  is  not  open 
to  explanation  by  extrinsic  matter  is  one  which  in  the  nature  of 
things  is  incapable  of  explanation  (Oolpoys  v,  Colpoys,  Jacob,  451, 
468-4) ;  [Thayer,  Pr.  Tr.  Ev.  422-6,  471-8;  id.  Cas.  Ev.  2nd  ed. 
922-5  ;  Wigram,  ss.  80,  196-210 ;  Jarman,  Wills,  5th  ed.  400-401 ; 
Nichols,  2  Jut.  Soc.  Pap.  378-84 ;  Graves,  28  Am.  L.  Rev.  348-352]. 
The  term  latent  anibiguityy  though  sometimes  used  as  synonymous 
with  equivocation,  is  now  generally  employed  to  include  all  cases 
of  doubtful  meaning,  whether  arising  from  equivocation  (Rule  IV.), 
inaccuracy  (Rule  III.)}  or  from  the  language  being  so  vague  and  general 
as  to  be  equally  susceptible  of  a  wide  or  narrow  sense  (Rule  I.). 

Inaccuracies, — Strictly  speaking,  however,  an  inaccuracy  is  distin- 
guishable from  an  ambiguity.  Language  may  be  inaccurate  without 
being  ambiguous — e.g.,  where  a  testator,  having  only  one  house,  a 
leasehold,  devises  it  as  his  ''  freehold  house ;  "  or  it  may  be  ambiguous 
without  being  inaccurate,  as  in  the  above  case  of  a  legacy  to  his  '^  niece 
Jane,''  where  he  had  two  nieces  of  that  name  ;  or  it  may  be  both  am- 
biguous and  inaccurate,  as  where  a  testator,  having  only  two  nephews, 
John  Smith  and  James  Smith,  leaves  a  legacy  to  his  *'  nephew  William 
Smith." 

Print.  Writing.  Fignres. — Where  printed  forms  are  filled  in  with 
written  words  and  an  ambiguity  arises  in  the  meaning,  it  is  a  rule 
of  construction  that  greater  eifect  is  to  be  given  to  the  written  matter, 
as  being  the  immediate  language  selected  by  the  parties,  than  to  the 
printed,  which  is  intended  for  general  application  (Glynn  v.  Marget- 
son,  1893,  A.C.  351 ;  The  Nifa,  1892,  P.  411 ;  Scrutton  v,  Ohilds,  86 
L.T.  212).  So,  as  to  wills  {Me  Harrison,  30  Oh.  D.  390 ;  Ee  Spencer, 
84  W.R.  527  ;  Re  Bacon,  81  Ch.  D.  460  ;  Tay.  s.  1130).  And  where 
there  is  a  discrepancy  between  sums  expressed  in  words  and  figures 
the  former  will  prevail  (Bills  of  Ex.  Act  1882,  s.  9,  sub-s.  2  ;  Saunder- 
8on  V.  Piper,  5  Bing.  N.O.  525  ;  cp.  Villiers  v.  Skelton,  ante,  554). 

BULBS  AS  TO  BXTBINSIO  EVIDENOE. 

Extrinsic  evidence  to  interpret  documents  may  be  given  in  accord- 
ance with  the  following  rules,  which,  except  where  otherwise  expressed, 
apply  equally  to  wills  and  documents  inter  vivos  (Tay.  s.  1131  n.). 

Bnle  I.  {Surrounding  Circtimsta/nces), — In  order  to  identify  the 
persons  or  things  referred  to  in  a  document,  or  to  show  the  sense  in 
which  particular  words  have  been  used,  or  to  clear  up  any  other  doubt 
that  may  arise  in  applying  the  document  to  the  facts,  evidence  of  the 
knowledge  and  surrounding  circumstances  of  the  writer,  as  well  as  of 
his  treatment  and  habits  of  speech  (but  not  of  his  direct  declarations  of 
intention)  may  in  general  be  received.  Such  evidence,  however,  is  not 
admissible  (1)  where  the  words  are  unambiguous,  or  the  difficulty  is 
merely  a  grammatical  one  (Higgins  ?;.  Dawson,  1902,  A.C.  1) ;  or 
(2)  whore  the  language  is  so  vague  or  imperfect  that  to  admit  extrinsic 
evidence  would  be  not  to  interpret  the  document,  but  virtually  to  make 
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a  new  one  {Re  De  Rosaz,  2  P.D.  66 ;  King «;.  Badeley,  3  Myl.  &  K.  417 ; 
Re  Hetley,  1902,  2  Ch.  8G6) ;  or  (8)  where  the  meaning  or  application 
sought  to  be  proved  would  conflict  with  some  rule  of  law  or  construction 
[Wigram,  Prop.  V. ;  Tay.  ss.  1194-1200 ;  Steph.  art.  91  (4) ;  20  Law 
Quart.  Rev.  267-8]. 

Principle. — The  principle  is  that  as  most  documents  refer  expressly 
or  impliedly  to  the  circumstances  under  which  they  were  written,  the 
Court,  when  called  upon  to  interpret  them,  should  be  placed  as  nearly 
as  possible  in  the  same  situation  as  the  writer  (Wigram,  Extr.  Ev.  ss. 
76-7,  94,  96  ;  Charter  i?.  Charter,  L.R.  7  H.L.  364;  AUgood  t?.  Blake, 
L.R.  8  Ex.  p.  162,/)6r  Blackburn,  J.). 

Contracts. — Subject,  where  applicable,  to  the  requirements  of  the 
St.  Frauds,  evidence  of  surrounding  circumstances  may,  in  accordance 
with  the  maxim  id  cerium  est  quod  certum  reddi  potest,  be  given  to  ascer- 
tain who  and  what  (1)  The  Parties  to  a  written  contract  are,  and  their 
legal  relation  to  each  other.  So,  to  identify  (2)  T^ie  Subject- Matter  of 
the  contract,  the  existence  of  any  specific  property  or  thing  answering 
the  written  description  may,  on  the  same  principle,  be  proved.  Thus 
evidence  of  surrounding  circumstances  has  been  admitted  to  identify 
land  sold  (Parrottr. Watts,  47  L.J  .C.P.  79 ;  Plant  v.  Bourne,  1 897, 2Ch. 
281),  furniture  assigned  by  a  deed  to  which  no  schedule  was  attached 
(England  v.  Downs,  2  Beav.  522),  the  amount  of  a  debt  left  blank  in  a 
deed  of  release  (Harrhy  v.  Wall,  1  B.  &  Aid.  103),  the  locality  over 
which  an  agent  had  been  employed  to  travel  (Mumford  v,  Gething,  7 
C.B.N. S.  305),  or  an  extraneous  document  referred  to  in  the  written 
contract  (Shortrede  v.  Cheek,  1  A.  &  E.  57).  And  the  exte7ii,  as  well  as 
the  identity,  of  the  subject-matter  may  be  similarly  shown.  Thus, 
although  prior  negotiations,  draft  agreements,  and  deleted  clauses  can- 
not be  proved  directly  to  enlarge  or  restrict  a  concluded  contract^  since 
they  are  presumed  to  be  superseded  thereby  (Inglis  v.  Buttery,  3  App. 
Cas.  552;  Lee  v.  Alexander,  8  id,  p.  872 ;  Wheeldon  v.  Burrows,  12  Ch. 
D.  31, 45,  60 ;  Birmingham  Co.  v.  Ross,  38  id.  291,  311 ;  for  cases  in 
which  preliminary  contracts  are  not  wholly  extinguished  by  a  subse- 
quent conveyance,  see  ante^b-ib,  and  (^.p08<,582),  yet  where  the  language 
of  the  contract  is  vague  or  general,  the  state  of  facts  in,  the  contempla- 
tion of  the  parties  at  the  time^  and  about  which  they  were  negotiating, 
may  be  proved  by  their  conversations  or  correspondence,  as  circum- 
stantial evidence,  in  order  to  apply  the  words  and  to  show  whether 
their  narrower  or  wider  meaning  was  intended  (Bank  of  N.  Zealand  r. 
Simpson,  1900,  A.C.  182 ;  Waterpark  v.  Fennell,  7  H.L.C.  650, 678  ; 
The  Curfew,  1891 ,  P.  131 ).  The  knowledge  of  the  parties,  however,  is 
not  alwa3rs  admissible  under  this  head :  thus  while  it  has  been  received 
to  determine  the  scope  of  a  release  (Turner  v.  Turner,  14  Ch.  D.  827 ; 
cp.f  however,  Ellen  v.  G.N.R.,  ante,  543),  a  carrier's  forwarding  note 
(Lewis  1?.  G.W.  Ry.,  3  Q.B.D.  195),  or  a  patent  licence  (Roden  r.  Lon- 
don Small  Arms  Co.,  46  L.J.Q.B.  213),  it  has  been  rejected  to  construe 
a  covenant  for  title  (Cato  v.  Thompson,  &c.,  ante,  547),  or  a  deviation 
clause  in  a  charter-party  (Leduc  v.  Ward,  ante,  544).  Moreover,  in 
the  case  of  the  latter  instrument,  knowledge  is  imputed  to  each  con- 
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tractor  of  matters  within  his  own  province,  e,g.^  to  the  shipowner  as 
to  the  state  of  his  ship  (Stanton  v.  Richardson,  33  L.T.  193,  H.L.)  and 
the  charterer  as  to  facilities  at  ports  of  loading  and  discharge  (Hudson 
V,  Eve,  L.E..  2  Q.B.  566) ;  and  unless  he  has  protected  himself  by  ex- 
press words,  the  contract  will  be  construed  against  him  on  these  points 
irrespective  of  the  knowledge  of  his  opponent  (Stanton  v,  Richardson, 
sup, ;  Postlethwaite  v.  Freeland,  5  App.  Cas.  599,  617).  So,  the  object 
of  an  agreement  is  generally  relevant  to  determine  its  scope  and,  if  not 
expressed  in  the  document,  may  be  proved  extrinsically  (Graves  i^.Legg, 
9  Ex.  709  ;  Behn  v.  Burness,  3  B.  &  S.  751 ;  cp.  Hart  v.  Standard  Co. 
22  Q.B.D.  499).  Whether  evidence  of  adeqiuacy  of  co7i6id€rati(m  is 
receivable  for  the  same  purpose,  however,  seems  doubtful ;  it  was  re- 
ceived in  Allen  «?.  Cameron,  1  Cr.  &  M.  832,  but  see  contra^  Inglis  v. 
Buttery,  3  App.  Gas.  552,  557,  and  Sugden,  V.  &  P.  14th  ed.  170. 
Where  the  agreement  is  founded  on  a  mutual  mistake  as  to  any  fact, 
and  no  question  of  avoidance  or  rectification  arises,  but  one  of  construc- 
tion only,  the  surrounding  circumstances  are  admissible  to  show 
whether  it  was  intended  to  take  eifect  on  the  supposed  facts  (Roden  v. 
Lond.  Sm.  Arms  Go.,  sup, ;  Barker  v,  Jansen,  L.R.  3  G.P.  303),  or  only 
as  conditional  on  these  being  true.  Subject  to  the  foregoing,  evidence 
of  surrounding  circumstances  is  admissible  to  show  the  extent  of  the 
subject-matter  of  a  contract,  e.g.,  what  is  parcel  or  no  parcel  of  land 
conveyed  under  a  general  description  (Waterpark  v.  Fennell,  sup, ;  as 
to  specific  descriptions,  see  post.  Rules  II.  and  III.) ;  or  whether  a 
guarantee,  couched  in  vague  and  ambiguous  terms,  was  intended  to  be 
continuing  or  specific  (Heffield  v.  Meadows,  L.R.  4  G.P.  595),  applic- 
able to  joint  or  personal  liabilities  (Leathley  v,  Spyer,  L.R.  5  G.P.  595), 
to  future  debts  only,  or  to  past  ones  as  well  (Morrell  v,  Gowan,  7  Gh.  D. 
151 ;  Brunning  v,  Odhams,  75  L.T.  602,  H.L.) ;  as  also  to  determine 
the  scope  of  general  words  in  a  contract  to  sell  property  (Macdonald  v, 
Longbottom,  1  E.  &  E.  977),  to  execute  work  (Bk.  of  N.  Zealand  v, 
Simpson,  1900,  A.G.  122 ;  Ghadwick  v.  Burnley,  12  W.R.  1077),  to  in- 
sure or  charter  ships  (Birrell  v.  Dryer,  9  App.  Gas.  345  -,  The  Curfew, 
1891,  P.  131),  or  to  release  debts  (Lyellv.  Edwards,  &c.,post,  585). — 
And  the  same  principle  applies  to  show  the  meaning  attached  by  the 
parties  to  (3)  Particular  Terms  or  phrases  (Birch  v,  Depeyster,  1  Stark. 
R.  210 ;  Sari  v.  Bourdillon,  1  G.B.N.S.  188  ;  M*Gowan  v.  Baine,  1891, 
A.G.  401, 408) ;  or  to  explain  (4)  Ot?ier  Ambiguities  in  a  written  con- 
tract, e.^.,  whether  a  representation  was  intended  to  operate  as  a  war- 
i^nty  or  a  condition  (Behn  v.  Burness,  3  B.  &  S.  751 ;  Graves  v,  Legg, 
9  Ex.  709,  717  ;  cp.  Sale  of  Goods  Act,  1893,  ss.  10-12,  55). 

Wills. — In  the  case  of  wills,  the  ambit  of  surrounding  circum- 
stances is  necessarily  wider  than  in  that  of  contracts,  for  in  the 
former  the  testator  is  dealing  not  with  a  single  transaction,  but  with 
the  whole  of  his  affairs,  and  the  state  of  facts  at  various  periods'^ 
and  with  regard  to  different  persons  may,  therefore,  become  material ; 

*  Sir  J.  Wigram*8  statement  that  "  No  fact  can  be  material  which  is  not 
coincident  in  i>oint  of  time  with  the  making  of  the  will"  (s.  104)  cannot  be  sup- 
ported.    Instances  to  the  contrary  are  frequent — see  post^  600,  601. 
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on  the  other  hand,  the  rule  excluding  direct  evidence  of  intention  is 
more  strictly  enforced  here  than  in  cases  of  contract. 

Subject  to  this,  the  following  facts  will  usually  be  relevant  as 
surrounding  circumstances  :  (1)  Persona, — In  order  to  ascertain  the 
object  of  the  testator's  bounty,  the  condition  of  his  family  both  at 
the  time  of  his  will  and  death,  the  fact  of  the  legitimacy  or  otherwise 
of  any  of  its  members,  and  the  names  and  circumstances  of  his 
beneficiaries,  with  his  respective  knowledge  of  and  relations  towards 
each,  may  where  necessary  be  proved.     In  gifts  to  individuals  by 
name,  title,  or  description,  the  date  of  the  will  determines  the  ad- 
missibility of  such  evidence  (Stringer  v.  Gardiner,  4  De  G.  &  J.  468  ; 
i?e  Whorwood,  34  Oh.  D.  446  ;  Re  Caley,  88  L.  Jo.  235  C.A. ;  Amyot 
V,  Dwarris,  20  T.L.K.  268,  P.O.) ;  in  gifts  to  a  class,  that  of  death  or 
some  later  period  {Re  Loveland,  1906, 1  Ch.  542;  Re  Enapp,  1895, 
1  Oh.  91,  96  ;  cp.,  however.  Re  Du  Bochet,  1901,  2  Oh.  441) ;  while,  in 
applying  the  rule  against  perpetuities,  the  date  of  death  (Southern  r. 
Woolaston,  16  Beav.  276  ;   /?e  Dawson,  Johnston  t?.  Hill,  39  Ch.  D. 
155),  but  not  the  incapacity  for  issue  {Re  Dawson,  eup, ;  Re  Sayer, 
6  Eq.  319)  of  the  person  whose  children  ar^  to  take,  is  also  relevant. 
Where  a  legatee  dies  in  the  lifetime  of  the  testator  the  gift  will  lapse  ; 
and  this,  being  a  rule  of  law,  cannot  be  contravened  by  evidence  of  a 
contrary  intent  (Maybank  v.  Brooks,  1  Bro.  0.0.  84  ;  Doe  v,  Kett, 
4  T.R.  601  ;    Re  Whorwood,  34  Ch.  D.  446 ;   poet,  572),  or  even  by 
express  declarations  in  the  will,  unless  there  is  a  substitutionary  gift 
(Browne  v,  Hope,  14  Eq.  343 ;  Jarman,  5th  ed.  307-9).    (2)  Suhject- 
matter, — So  to  ascertain  the  identity  or  extent  of  the  property  devised 
all  facts  known  to  the  testator  as  to  his  possession  of  and  mode  of 
acquiring  it,  together  with  its  local  situation  and  distribution,  may, 
where  the  words  are  ambiguous,  be  proved  (Doe  v,  Martin,  4  B.  & 
Ad.  771,  785),  as  also  his  habitual  mode  of  describing  it,  as  distin- 
guished from  his  specific  declarations  at  the  time  of  the  wiQ  (Doe  r. 
Hubbard,  15  Q.B.  227). — Since,  however,  the  will,  unless  otherwise 
expressed,  speaks  as  to  property  from  death  (Wills  Act,  1837,  s.  24), 
the  value  of  the  estate  at  th&  time  of  execution  is  usually  irrelevant 
(Higgins^?.  Dawson,  1902,  A.C.  1  ;  Re  Pinney,  46  Sol.  Jo.  552 ;  Daly 
V.  Carroll,  39  Ir.  L.T.R.  156 ;  Re  Glassington,  1906,  2  Ch.  305 ;  Sin- 
gleton V.  Tomlinson,  3  App.  Cas.  404, 425;  Nightingall  v.  Smith,  1  Ex. 
879).     In  cases  of  parcel  or  no  parcel  (Stanley  v,  S.,  2  J.  d;  H.  491), 
or  where  the  testator  was  expressly  estimating  the  adequacy  of  his 
estate  to  the  charges  upon  it  (Barksdale  t?.  Gilliatc,  1  Sw.  565;  Oolpoys 
V.  Colpoys,  Jac.  451),  or  probably  had  that  adequacy  in  view  (Doe  r. 
Gillard,  5  B.  &  Aid.  785 ;  Cuthbert  v,  Robinson,  30  W.R.  366 ;  ep. 
Abbott  V,  Middleton,  7  H.L.0. 68,  82, 94), such  evidence  has  frequently 
been  received ;  though  it  is  doubtful  how  far  these  cases  are  law  since 
Higgins  V.  Dawson,  supra. — Questions  of  evidence  under  this  head 
sometimes  arise  as  to  the  execution  of  powers  of  appointment  by  tes- 
tamentary gifts.     Thus,  a  general  gift  now  executes  a  general  power 
unless  a  contrary  intent  appears  by  the  will  (Wills  Act,  f.  27) ;  but 
to  show  such  contrary  intent  the  circumstances  existing  at  the  date 
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of  the  will  alone  may  be  considered,  and  not  those  happening  after- 
wards (Boyes  v.  Cook,  14  Ch.  D.  53  ;  Re  Clark,  id.  422  ;  as  to  Foreign 
Wills,  see  Be  Scholefield,  93  L.T.  122).  A  general  gift,  however,  will 
not  per  se  execute  a  special  power,  and  evidence  of  the  state  of  the 
property  at  the  time  of  the  will  or  death  cannot  be  received  to  show 
such  intent  (Re  Huddleston,  1894,  3  Ch.  595 ;  Re  Williams,  42  Ch.  D. 
93 ;  Re  Mills,  34  id.  186).  On  the  other  hand,  if  the  gift  be  specific, 
evidence  that  the  testator  had  no  other  property  at  the  date  of  his 
will  except  that  subject  to  the  power  {id. ;  Re  Wait,  30  Ch.  D.  617 ; 
Re  Gratwick,  1  Eq.  177),  or  no  other  power  except  that  in  question 
{Re  Milner,  1899, 1  Ch.  563;  Re  Mayhew,  1901,  1  Ch.  677)  will  be 
admissible  to  show  his  intent.  Moreover,  as  personal  estate  is  still 
the  primary  fund  for  payment  of  debts  and  can  only  be  exempted  by 
express  words  or  necessary  implication  (Re  Banks,  1905,  1  Ch.  547), 
no  evidence  of  the  relative  amount  of  the  personalty  and  the  charges, 
or  of  the  personalty  and  realty,  is  receivable  (Jarman,  5th  ed.  1468- 
1464 ;  Inchiquin  v.  French,  Amb.  38,  40 ;  Stephenson  v,  Heathcote, 
1  Eden,  38).  (3)  Meaning  of  terms  and  other  ambiguities. — Subject 
to  the  provisions  of  Rule  II.  post,  evidence  of  surrounding  circum- 
stances is  admissible  to  show  the  meaning  of,  or  what  was  intended 
to  be  included  in,  particular  terms  used  in  a  will,  e.g.,  ''  money ''  (Re 
Cadogan,  25  Ch.  D.  154  ;  Re  Bramley,  1902,  P.  106),  or  ''  securities  " 
{Re  Rayner,  1904,  1  Ch.  176).  So,  the  fact  that  the  will  was  drawn 
by  a  layman  is  relevant  to  rebut  the  presumption  of  a  technical  user 
of  terms  (Hall  v.  Hall,  1892,  1  Ch.  361  ;  Hamilton  v.  Ritchie,  1894, 
A.C.  810;  313) ;  though  it  has  been  doubted  whether  this  fact  can  be 
proved  extrinsically  (Richards  v.  Davies,  13  C.B.N. S.  69,  86).  Proof 
that  the  will  was  executed  for  valuable  consideration  may  also  be 
given,  and  would  no  doubt  influence  a  construction  favourably  to  the 
party  giving  it  (Underbill,  Wills,  42).  Where  the  will  is  founded 
on  an  erroneous  assumption  of  fact,  the  surrounding  circumstances 
are,  as  in  the  case  of  contracts,  receivable  to  show  whether  it  was  in- 
tended to  take  effect  upon  the  supposed  facts  (Crosthwaite  v.  Dean, 
5  Eq.  245 ;  op.  Nickall  v.  Fawkes,  50  Sol.  Jo.  126),  or  as  conditional 
upon  these  being  true  (Thomas  v.  Howell,  18  Eq.  198 ;  Campbell  v. 
French,  3  Ves.  321 ;  Jarman,  5th  ed.  147-149). 

Statutes. — When  the  meaning  of  an  Act  is  ambiguous,  but  not 
when  it  is  clear,  the  following  matters  may  be  referred  to  as  sur- 
rounding circumstances  to  construe  the  Act : — ^The  state  of  the  law 
prior  thereto  (especially  in  construing  a  codifying  statute :  Wallis  v. 
Russell,  1902,  2  I.R.  585),  the  mischiefs  unprovided  for,  the  facts 
giving  rise  to  the  Act,  and  any  reports  by  commissioners  on  the 
subject  (R.  V.  Bp.  of  London,  24  Q.B.D.  21 3,  224  ;  Eastman  v.  Compt, 
of  Patents,  1898,  A.C.  571,  573;  Powell  v.  Kempton  Park  Co.,  1899, 
A.C.  143, 157  ;  Taff  Vale  Ry.  v.  Amalgamated  Soc.,  1901,  A.C.  426) ; 
but  not  the  speeches  of  members,  the  journals  of  either  house,  nor 
alterations  made  in  Committee  (Lyons  v.  Wilkins,  1899, 1  Ch.  255, 
264  ;  R.  V.  Hertford  Coll.,  3  Q.B.D.  693,  707  ;  co7itray  R.  v.  Bp.  of 
Oxford,  4  Q.B.D.  p.  535,  was  disapproved  in  S.E.Ry.  v.  Ry.  Comrs., 
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50  L.J.Q.B.  201,  203,  H.L.).  Prior,  but  not  subsequent  statutes, 
in  pari  materid,  may  also  be  consulted  (Macassey  v.  Thompson,  8G 
Ir.  L.T.R.  162, 164,  H.L. ;  Re  Bolton,  88  L.T.  851,  jew  Joyce,  J.) ;  as 
well  as  Usage,  under  which  term  is  included  previous  judicial  deci- 
sions, the  practice  of  conveyancers,  and  contemporaneous  exposition 
(Leverson  v.  R.,  L.R.  4  Q.B.  394,  406;  Maxwell,  Statutes,  39).  In 
construing  Private  Acts  the  Court  may  also  consider  not  only 
the  circumstances  under  which  the  Act  was  passed,  but  the  posi- 
tion of  the  parties,  the  practice  as  to  locus  standi,  and  at  whose 
instance  and  for  what  reasons  a  particular  clause  was  inserted  (Taff 
Vale  Ry.  v.  Davis,  1894, 1  Q.B.  48,  C.A.,  approved  Davis  t?.  Taff  Vale 
Ry.,  1895,  A.C.  542, 547) ;  but  not  the  negotiations  leading  up  to  the 
Act  {id.  per  C.A.  p.  54),  nor  any  decisions  of  the  Committee  not  em- 
bodied therein  (Poole  Harbour  Commrs.  v.  Pike,  110  L.T.  Jo.  358). 

Libels  and  Threats.  Reference  to  Plaintiff. — Where  the  plaintiff 
is  not  expressly  named,  evidence  of  surrounding  circumstances,  e.g^^ 
the  relation  of  the  parties,  the  cause  and  occasion  of  publication,  and 
any  other  matters  pointing  the  allusions  to  him,  may  be  proved,  as 
well  as  du^ect  testimony  or  reputation  to  the  same  effect  (Odgers, 
Libel,  4th  ed.  634 ;  ante,  355,  368).  Meaning  of  Words.  Where 
words  are  incapable  of  a  defamatory  meaning,  no  evidence  may,  of 
course,  be  given  to  establish  such ;  but  where  the  language  is  only 
primd  facie  innocent,  the  plaintiff  may,  provided  suitable  innuendoes 
have  been  pleaded,  show  that  it  bore  a  secondary  and  defamatory 
sense.  For  this  purpose,  the  relationship  of  the  parties,  the  time  and 
manner  of  the  publication  of  the  libel,  and  any  facts  mutually  known 
to  writer  and  recipient  which  would  reasonably  lead  the  latter  to 
understand  the  words  in  such  sense  may  be  proved  as  surrounding 
circumstances  (Capital  &  Counties  Bank  v.  Henty,  7  App.  Cas.  741  ; 
Churchill  t?.  Gedney,  53  J.P.  471;  Ruel  v.Tatnell,  29  W.R.  172; 
Odgers,  Libel,  4th  ed.  124,  128,  632-4).  The  witness  may  also,  as 
we  have  seen,  after  this  foundation,  be  asked  directly,  "  What  did  you 
understand  by  the  words  ?  "  (ante,  368).  Since,  however,  the  test  in 
such  cases  is  not  what  the  writer  meant,  but  what  the  reader  under- 
stood by  the  words,  transactions  unknown  to  the  latter  and  not  re> 
ferred  to  by  the  former  at  the  time,  are  inadmissible  (Capital  &c 
Bank  v.  Henty  sup. ;  Martin  v.  Loeif,  2  F.  ck  F.  654  ;  Odgers,  117, 
citing  Hankinson  v.  Bilby,  16  M.  &  W^.442).  So,  though  other  articles 
in  the  same  newspaper  may  be  referred  to  to  show  the  sense  in  which 
the  libellous  words  were  used,  yet  articles  in  prior  or  subsequent  issues 
may  not  (id.  ;  Bolton  v.  O'Brien,  16  L.R.I.  97);  though  it  is  other- 
wise to  show  malice  or  deliberation  {ante,  132,  137,  156). 

Similar  rules  apply  to  ambiguous  expressions  in  a  threatening  letter; 
thus,  after  proof  of  the  surrounding  circumstances,  direct  evidence 
may  be  given  both  by  the  prosecutor  as  to  what  he   understood 

R.  V.  Hendy,  ante,  368),  and  by  the  defendant  as  to  what  he  meant 

R.  V.  Tucker,  Moo.  C.C.  134),  by  such  letter. 

Patents  and  Trade  Makks. — In  order  to  construe  a  patent,  evi- 
dence of  the  state  of  manufacture  and  condition  of  knowledge  as  to 
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its  subject-matter  existing  at  the  time,  is  admissible  as  surrounding 
circumstances  ;  and  to  show  these,  as  well  as  to  explain  the  terms  of 
art  employed,  prior  specifications^  although  not  otherwise  admissible 
as  a  guide  to  its  meaning,  may  be  referred  to  (Clark  v.  Adie,  ante, 
363).  So,  to  explain  an  ambiguous  trade-mark  in  an  invoice  of  goods 
sold,  declarations  by  the  vendor  at  the  time  of  the  sale  have  been 
received  (Cameron  t;.  Wiggins,  1901,  1  K.B.  1^  cited  po8t,  586). 

Bnle  n.  {Primary  Meanings,  Correct  Barnes  and  DescripHona). — 
When  the  words  of  a  document,  in  their  primaiy  or  ordinary  sense, 
are  applicable  to  the  facts,  and  are  not  modified  by  the  context,  ex- 
trinsic evidence  cannot  be  given  to  show  that  they  were  not  used  in 
that  sense ;  but  where  it  is  clear,  either  from  the  cont<ext  or  the  facts, 
that  such  meaning  cannot  have  been  intended,  extrinsic  evidence 
(including  surrounding  circumstances,  treatment  and  habits  of  speech, 
but  not  direct  declarations  of  intention)  may  be  given  to  show  that 
they  were  used  in  some  secondary  or  less  ordinary  sense,  provided  it  is 
one  which  the  words  can  properly  bear.  [Wigram,  Props,  ii.  &  iii., 
explained,  20  Law  Quart.  Rev. 264-7 ;  Norton,  Deeds,  177-80,  214-27; 
Theobald,  Wills,  6th  ed.  137-140  ;  Tay.ss.  1165,  1202-1203  ;  Steph. 
art.  91  (2)  and  (5).] 

Principle, — Sir  J.  Wigram  regards  this  rule  as  "  an  inflexible  rule 
of  construction  "  (Extr.  Ev.  Prop.  ii.).  Its  inflexibility  has,  how- 
ever, been  denied  by  Prof.  Thayer  and  Mr.  F.  M.  Nichols,  for  a  con- 
sideration of  whose  criticisms  see  20  Law  Quart.  Rev.  264-6. 

Scope. — Rule  I.  included  cases  where  the  words,  being  vague  or 
general,  were  equally  capable  of  a  wide  or  narrow  meaning.  The  pre- 
sent rule  deals  with  wonls  having  a  proper  and  also  a  less  proper  sense 
or  application.  The  admissibility  of  extrinsic  evidence  here  may  de- 
pend not  only  upon  the  context  of  the  document,  but  upon  the  nature 
of  the  words  themselves,  as  well  as  the  circumstances  under  which  they 
were  used,  and  is  to  some  extent  a  matter  of  degree.  Thus  no  evidence 
at  all  is  receivable  to  explain  statutory  words  of  weight,  measure,  or 
quantity  (Smith  v,  Wilson,  3  B.  &  Ad.  728,  731  ;  O'Donnell  v. 
O'Donnell,  13  L.R.I.  226);  while,  where  evidence  is  admissible,  less 
is  generally  needed  to  divert  words  from  their  appropriate  mecuiing 
in  the  case  of  wills  than  of  deeds,  in  the  case  of  popular  than  of  legal 
terms,  and  in  the  case  of  legal  terms  aifecting  personalty  than  of  those 
affecting  realty  (Underhill  &  Strahan,  Interp.  4-5).  Persons,  Li  the 
case  of  persons,  words  of  relationship  prtTTK^/ocie  import  legitimate 
relationship;  if,  therefore,  legitimate  members  exist,  evidence  cannot 
in  general  be  given  that  illegitimates  were  intended  (Ellis  t;.  Houston, 
10  Ch.  D.  236 ;  Re  Fish,  1894,  2  Ch.  83);  while,  if  none  exist  {Re 
Haseldine,  31  Ch.  D.  511  ;  Re  Deakin,  1894,  3  Ch.  565;  Re  Love- 
land,  1906, 1  Ch.  542 ;  Re  Frogley,  1905,  P.  137  ;  though  see  Hill  v. 
Crook,  L.R.  6  H.L.  265 ;  and  Dorin  v,  D.  7  id.  568),  or  if,  though 
some  exist,  the  context  may  include  the  latter  (Re  Ashton,  1892,  P. 
83 ;  Re  Howe,  33  W.R.  48),  such  evidence  will,  in  many  cases,  be 
receivable.  Again,  if  a  given  person,  known  to  the  testator,  accurately 
fulfils  the  words  in  the  will,  and  there  is  no  one  else  in  competition. 
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evidence  cannot  be  given  to  show  that  such  person  was  not  intended 
(Sherratt  v,  Mountford,  L.K.  8  Oh.  928 ;  Re  Wolverton,  7  Ch.  D. 
1 97, 199).  And,  if  one  of  two  competitors  accurately  fulfils  the  words 
and  the  other  does  not,  evidence  in  favour  of  the  latter  will  be  rejected 
{Re  Peel,  L.R.  2  P  &  D.  46 ;  Re  Parker,  17  Ch.  D.  262 ;  Re  Cheno- 
weth,  45  Sol.  Jo.  520  ;  Holmes  v.  Custance,  12  Yes.  279  ;  Delmare 
V,  Robello,  1  id,  412).  Cases  inv>lving  competition  between  nearer 
and  more  remote  members  of  a  class,  or  correct  and  slightly  less  cor- 
rect names  or  descriptions  are,  however,  sometimes  treated  as  equivo- 
cations and  the  evidence  admitted  (Grant  v.  Grant,  L.R.  5  CP.  727 ; 
Re  Wolverton,  sup, ;  post^  Rule  IV.).  In  cases  of  Lapse  where  there 
are  two  objects  suggested,  a  correctly  described  but  non-existent,  and 
an  incorrectly  described  but  existing  one,  extrinsic  evidence  in  favour 
of  the  latter  has  been  held  receivable,  and  in  favour  of  the  former 
rejected  (Stringer  v,  Gardiner  and  cases  post,  595  ;  contra^  Re  Ely, 
id,y  where  an  opposite  result  was  upheld).  Property,  In  the  case  of 
property^  where  proof  has  been  given  of  a  subject-matter  satisfying 
all  the  terms  of  a  written  description,  the  maxim  non  accipi  debent 
verba  infaleam  demonatrationem  quce  competutUin  limitationem  veram 
applies,  and  extrinsic  evidence  cannot  be  given  to  show  that  some- 
thing more  or  less  extensive  was  intended  (Horwood  v,  Griffith,  4 
De  G.  M.  <k  G.  700,  708  ;  Hardwick  v,  H.  16  Eq.  168,  175;  Re  Seal, 
1894, 1  Ch.  316  ;  Norton,  Deeds,  212-219^.  This  applies  not  only 
to  descriptions  in  the  deed  itself,  but  to  those  in  a  map  or  schedule 
referred  to  therein  (Lyle  v,  Richards,  L.R.  1  H.L.  222  ;  Barton  v, 
Dawes,  10  C.B.  261 ;  Llewellyn  v,  Jersey,  11  M.  <k  W.  183 ;  Boyle  r. 
MulhoUand,  10  Ir.  C.L.  150)  ;  though  it  is  otherwise  where  such  map 
is  clearly  erroneous  (Lyle  v,  Richards,  eup, ;  Re  Boulter,  4  Ch.  D. 
241 ;  tn/.,  Rule  III.)  ;  or  on  too  small  a  scale  to  be  effective  (Taylor 
V,  Parry,  1  Scott,  N.R.  576 ;  St.  Leonards  v,  Ashbumer,  21  L.T. 
595) ;  or  where,  though  attached  to  the  deed,  it  is  not  referred  to 
therein  (id;  Wyset?.  Leahy, I.R.  9  C.L.  384;  i?«Otway,  13  Ir.Ch.R. 
pp.  233-4).  So,  with  regard  to  personal  property ;  thus,  where  there 
is  a  specific  bequest  and  proof  of  property  correctly  answering  the 
description,  evidence  is  not  admissible  to  extend  it  to  other  property 
(Horwood  V,  Griffith,  4  De  G.  M.  &  G.  700,  708).  Where,  however, 
general  words  of  assignment  are  followed  by  a  particular  enumeration, 
either  in  a  schedule,  plan,  or  otherwise,  it  is  often  a  question  of  diffi- 
culty whether  such  enumeration  is  restrictive  under  the  pref^ent  rule 
or  whether  it  may  be  disregarded  under  Rule  III.,  inf, ;  for  examples 
of  the  former  construction  see  Wood  v,  Rowclifie,  20  L.J.  Ex.  285 ; 
Mee  V.  Parren,  15  L.T.  320;  Re  Craig,  I.R.  4  Eq.  158  ;  and  of  the 
latter.  Baker  v,  Richardson,  6  W.R.  663;  Exp,  Jardine,  re  McManus, 
10  Ch.  App.  322 ;  King  v,  George,  5  Ch.  D.  627  ;  Re  Fleetwood,  15 
id,  594 ;  Lloyd  v.  Sturgeon  Co.,  85  L.T.  162.  Where,  however, 
there  is  a  variance  between  the  description  in  the  deed  and  the  map 
or  plan  annexed,  the  former  will  prevail  (Home  r.  Struben,  87  L.T.  1, 
P.C. ;  Mellor  v,  Walmesley,  1 905,  2  Ch.  1 64).  And,  whei-e  land  belong- 
ing to  A.  was  conveyed  part  to  B.  and  part  to  C,  in  an  action  by  B. 
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against  C,  the  plan  on  C/s  conveyance  was  rejected  to  explain  an 
ambiguity  in  B.'s  (Parsons  v.  Mitchell,  118  L.T.  Jo.  411). 

Bnle  m.  {Incorrect  Descriptions), — When  the  words  of  a  docu- 
ment apply  in  part  correctly  and  in  part  incori-ectly  to  some  single 
subject-matter,  extrinsic  evidence  (including  surrounding  circum- 
stances, treatment,  and  habits  of  speech,  but  not  direct  declarations 
of  intention)  may  be  given  to  show  whether  they  were,  or  were  not, 
intended  by  the  writer  to  apply  thereto  ;  and  when  the  words  apply 
partly  to  one  subject-matter  and  partly  to  another,  but  correctly  to 
neither,  similar  evidence  may  be  given  to  show  which  of  the  two  was 
intended  [Tay.  ss.  1218-1223;  Steph.  art.  91  (7);  Norton,  Deeds, 
96-111, 177-80;  Theobald,  Wills,  6th  ed.  138-146, 260-94;  Wigram, 
Prop,  iii.,  explained  20  Law  Quart.  Bev.  266-7 ;  and  see  further  as 
to  mistake,  antCy  301,  539,  553-5 J. 

Principle, — The  principle  of  the  rule  is  expressed  in  the  maxims 
— Veritas  nominis  tollit  errorem  demonstnUionem  ;  nihil  facit  error 
nominis  cum  de  corpore  constat ;  falsa  demonstratio  non  nocet  cum  de 
corpore  constat.  Apart,  of  course,  from  the  present  rule,  mistakes  in 
deeds  and  wills  may  sometimes  be  corrected  (Greenwood t7.G., 5  Oh.  D. 
954;  i^sNorthen's Estate,  28  Ch.  D.  1 53), or  blanks  supplied  (Mourmand 
v.Le  Clair, 88  L.T.  738;  ^c Harrison, 80  Ch.D.  390;  ^e Macduff,  1896, 
2  Oh.  451),  by  construction,  without  the  help  of  evidence. 

Where  a  single  subject-matter  only  is  involved,  the  inquiry,  in  cases 
of  incorrect  description,  will  often  be  confined  to  the  mere  sufficiency 
of  the  expression.  Thus,  when  the  name  of  a  legatee  is  correct,  but 
the  description  incorrect,  and  there  is  no  one  answering  the  descrip- 
tion, the  person  answering  the  name  will  take,  and  vice  versd  (Theo- 
bald, Wills,  6th  ed.  263).  So,  a  devise  of  "  freeholds  "  will  carry  lease- 
holds, if  that  is  all  the  testator  had  (Day  v.  Trig,  1  P.  Wms.  286)  ; 
or  a  bequest  of  ^*  shares  "  in  a  company,  debenture  stock  therein, 
provided  he  held  no  shares  {Re  Weeding,  1896,  2  Ch.  364 ;  ^6  Bod- 
man,  1891,  3  Ch.  135).  Where,  however,  the  identity  or  extent  of 
the  subject-matter  is  in  question,  evidence  becomes  admissible  not 
merely  that  a  person  or  thing  exists  sufficiently  answering  the  descrip- 
tion, but  also  that  such  person  or  thing  was  in  fact  intended  by  the 
writer ;  and  this  applies  whether  a  single  subject-matter  only  is  in- 
volved (Makeown  v.  Ardagh,  I.R.  10  Eq.  445 ;  ^c Vaughan,  17  T.L.R. 
278),  or  whether  there  are  several  in  competition,  e,g.,  two  legatees 
answering  different  parts  of  the  same  name  or  description,  or  one 
answering  the  name  and  the  other  the  description  (Charter  v.  Char- 
ter, L.R.  7  H.L.  364  ;  Cloak  v.  Hammond,  34  Ch.  D.  255). 

Misnomer  or  Misdescription  of  Persons, — Persons  executing  or  re- 
ferred to  in  deeds  or  wills  may  be  named  or  described  in  any  way  the 
parties  think  proper,  which  is  capable  of  ascertainment  by  evidence 
afterwards,  there  being  no  need  to  give  a  Christian  name,  a  surname, 
or  in  fact  any  particular  name,  nor  will  an  error  in  name  or  description, 
or  both,  invalidate  the  instrument  [Simmonds;i7.  Woodward,  1892, 
A.O.  100, 105-6  ;  Wray  v,  Wray,  1905,  2  Ch.  349;  Norton,  Deeds, 
177-80  ;  Theobald,  Wills,  260-78.     As  to  Libels,  see  anU  570]. 
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ErroTieous  enumeration  of  Class, — When  there  is  a  gift  to  a  class, 
but  an  erroneous  enumeration  of  its  members,  extrinsic  evidence  is 
admissible  to  show  who  Were  the  individuals  intended ;  but  if  this 
cannot  be  ascertained  either  from  the  context  or  circumstances,  the 
Court  will  reject  the  enumeration  on  the  presumption  of  mistake, 
and  all  the  members  will  take  (Newman  v.  Piercey,  4  Oh.  D.  41 ;  Be 
Stephenson,  Donaldson  v.  Bamber,  1897, 1  Ch.  75,  82).  It  has  been 
held  that  this  presumption  applies  only  to  legitimate  children  (7^0  Mayo, 
1901,  1  Ch.  404)  ;  and  that  direct  declarations  of  intention  are  not 
admissible  to  identify  the  individuals  {Re  Mayo,  sup,;  Doe  v,  Hisoocks, 
5  M.  <fe  W.  p.  371,  disapproving  Biimpshire  v,  Peirce,  2  Ves.  s.  216  ; 
the  dictum  of  Palles,  C.B.,  in  Andrews  v,  Andrews,  15  L.R.1. 199,  216, 
that  where  a  less  number  than  the  time  one  is  stated  there  is  an  equivo- 
cation, caused  by  the  existence  of  several  separate  groups  each  consist- 
ing of  the  named  number,  and  that  declarations  of  intention  are  then 
admissible,  seems  untenable).  Indeed,  in  Matthews  v.  Foulshaw,  12 
W.R.  1141,  all  evidence  beyond  such  as  showed  the  mere  state  of  the 
family  was  rejected  for  this  purpose ;  though  in  Newman  v.  Pierc^  and 
Be  Mayo,  supra,  and  Yeats  v,  Yeats,  16  Beav.  170,  a  slightly  wider 
scope  appears  to  have  been  countenanced. 

Misdescription  of  Property, — In  cases  of  misdescription  the  test  of 
whether  words  amount  to  a  limitation  under  Rule  II.,  or  to  a  false 
demonstration  which  may  be  disregarded  under  the  present  rule,  has 
been  stated  as  follows : — ''  If  all  the  terms  of  description  fit  some 
particular  property,  you  cannot  enlarge  them  by  extrinsic  evidence. 
But  if  they  do  not  fit  with  accuracy,  the  whole  thing  must  be  looked 
at  fairly  to  see  what  are  the  leading  words  of  description,  and  what 
is  the  subordinate  matter,  and  for  this  purpose  extrmsic  evidence  is 
admissible"(Hardwick  v,  Hardwick,  16  Eq.  168,  llb.per  Ld.  Selborne 
cp. Whitfield  17. Langdale,l  Ch.D.  61,74; Traverse. Blundell,  6  td.486 
Re  Bright-Smith,  81  id,  314;  Slingsby  v,  Grainger,  7  H.L.C.  273,  282 
Norton,  Deeds,  214-27 ;  Theobald,  Wills,  6th  ed.  187-46).  The  proof 
here  may  consist  of  circumstantial  evidence  of  intention,  but  not  of 
direct  declarations  of  what  the  writer  intended  to  include  in  the 
subject-matter. 

Mistake,  Specific  legacy  ;  Election, — ^Where  a  testator  gives  a  specijic 
legobcy  of  property  parted  with  prior  to  the  date  of  the  will,  extrinsic 
evidence  is  admissible  to  show  how  the  mistake  arose,  but  not  that  he 
intended  some  other  misdescribed  object,  and  the  specific  legacy  may 
then  be  construed  as  a  general  one  (Selwood  v,  Mildmay,  8  Ves.  806 ; 
Lindgren  v,  L.,  9  Beav.  858;  Findlater  v,  Lowe,  1904, 1  LR.  519;  Re 
Smith,  20  T.L.R.  287).  So,  in  cases  of  dectvmy  the  intent  of  the  tes- 
tator to  dispose  of  property  not  belonging  to  him  must  appear  by  the 
will,  and  extrinsic  evidence  that  he  misti&enly  believed  it  to  be  his,  or 
that  he  so  treated  it,  is  not  admissible  [  Jarman,  Wills,  5th  ed.  428-5 ; 
Doe  V.  Chichester,  4  Dow,  pp.  76,  89-90 ;  Clementson  v,  Gandy,  1 
Keen  809 ;  Dummer  v.  Pitcher,  2  Myl.  k  K.  p.  268 ;  Galvin  r. 
Devereux,  1908,  1  I.R.  185;  oon^a,  Pickersgill  t?.  Rodger,  5  Ch.  D. 
168,  170-1,  is  not  sustainable]. 
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Bnle  IV.  (Equivocations). — When  the  language  of  a  document, 
though  intended  to  apply  to  one  person  or  thing  only,  applies  equally  to 
two  or  more,  and  it  is  impossible  to  gather  from  the  context  which  was  in- 
tended, an  e^t£{t?aca<i(marises,and,inaddition to theevidence admissible 
under  former  rules,  direct  declarations  of  the  writer's  intention  maybe 
given  to  solve  the  ambiguity.  [Tay.  ss.  1206-1214;  Steph.  art.  91  (8)  ; 
Wigram,  Prop.  vii. ;  Norton,  Deeds,  96-107 ;  Theobald,  Wills,  1 30-133.] 

What  are  equivocations. — An  equivocation  mayarisewhere  the  same 
name  or  description  (1)  fits  two  persons  or  things  accurately ;  or 
(2)  fits  one  accurately  and  the  other  popularly  but  less  accurately, 
e.g.,  the  same  name  borne  by  both  father  and  son  (Jones  v,  Newman, 
1 W.  Bl.  60),  or  by  one  accurately  and  the  other  in  a  transposed  order 
(Henderson  v.  H.,  1 905,1 1.R.  353, 362),  or  one  person  bearing  the  given 
name  solely,  and  the  other  additional  names  (Bennett  v.  Marshall, 
2  K.  &  J.  740,  approved  in  Webber  v.  Oorbett,  16  Eq.  515,  and  cp.  Re 
Wolverton,  7Ch.  D.  197),  or,  perhaps,  in  the  case  of  a  nephew  or  niece, 
where  one  is  related  by  blood,  and  the  other  by  marriage  (Grant 
V.Grant,  L.R.  5  O.P.  727,  as  to  which, however,  see po^, 608),  the  dis- 
tinction between  such  cases  and  those  falling  under  Rule  II.  being 
very  slight ;  or  (3)  where  it  fits  two  objects  equally  but  subject  to  a 
common  inaccuracy,  provided  that  the  inaccuracy  be  a  mere  blank,  or 
applicable  to  no  other  person  or  thing,  for  then  the  Court  can  reject 
the  inaccuracy  as  falsa  demonstratio  and  the  residue  will  form  a  true 
equivocation  (Doe  v.  Hiscocks,  5  M.  <k  W.  363,  370 ;  Re  Hubbuck, 
1905,  P.  129,  135).  On  the  other  hand,  there  is  no  equivocation  in 
cases  where  (1)  part  of  a  name  or  description  applies  to  one  subject 
and  the  remainder  to  another  (Doe  v.  Hiscocks,  sup. ;  for  the  case 
then  falls  under  Rule  III.);  nor  (2)  in  respect  of  legitimate  and 
illegitimate  relations  of  the  same  degree  (Re  Fish,  1894,  2  Ch.  83 ; 
though  cp.  Re  Ashton,  1892,  P.  pp.  86-7  ;  ante,  Rule  II.) ;  nor  (3) 
where,  in  cases  of  erroneous  enumeration  of  a  class,  there  are  distinct 
groups  of  persons  containing  common  units  {ante,  574). 

Declarations  of  Intention. — The  admission  of  declarations  of  in- 
tention in  cases  of  equivocation,  as  an  exception  to  the  general  rule, 
is,  as  we  have  seen,  a  survival  of  the  old  practice  of  allowing  an  aver- 
ment of  intent  in  such  cases  because  here  alone  it  would  "  stand  with 
the  words''  {ante,  563);  the  modern  reasons  assigned  being  that 
although  the  document  does  not  ascin'tain  the  subject  or  object 
intended,  yet  it  does  describe  it ;  the  declarations,  therefore,  do  not 
vary  the  instrument  in  any  way  whatever,  but  merely  enable  the 
Court  to  reject  one  of  the  subjects  or  objects  in  question  by  deter- 
mining which  of  the  two  the  writer  understood  to  be  signified 
by  the  words  he  has  used  (Doe  v.  Needs,  2  M.  &  W.  129,j5cr  Parke, 
B.;  Wigram,  Eztr.  Ev.  s.  152).  "The  intention  shows  what  the 
writer  meant  to  do,  and  when  you  know  that  you  immediately  per- 
ceive that  he  has  done  it  by  the  general  words  he  has  used  which, 
in  their  ordinary  sense,  may  properly  bear  that  construction  "  (Doe 
V,  Hiscocks,  5  M.  (k  W.  p.  36 9)*  These  reasons  have  been 
acutely  criticised  by  Mr.  Yaughan  Hawkins,  who  contends  that  it 
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is  not  true  to  say  that  when  you  know  what  the  writer  has  said 
you  immediately  perceive  that  he  has  done  it ;  **  on  the  con- 
trary, you  perceive  that  the  intention  has  heen  defeated  unless  some 
new  and  additional  mark  be  supplied  which  will  distinguish  the  in- 
tended object  from  all  others  similarly  marked."  In  other  words,  he 
asserts  that  what  happens  in  cases  of  equivocation  is  only  that  which 
happens  in  all  cases  of  interpretation,  viz.,  a  defining  of  that  which 
was  indefinite  and  so  the  making  of  a  material  addition  to  the 
document ;  and  that  it  is  only  an  historical  anomaly  that  the  special 
evidence  admissible  in  cases  of  equivocation  is  not  admissible  generally 
(2  Jur.  Soc.  Pap.  319-24;  Thayer, Pr. Tr.  Ev.  442-3;  ante,  563).  Mr. 
Justice  0.  W.  Holmes,  on  the  other  hand,  considers  that  the  ex- 
ceptional practice  in  cases  of  equivocation  rests  upon  a  distinct,  but 
theoretically  correct,  basis,  since,  while  other  words  may  mean  different 
things,  a  proper  name  means  one  person  or  thing  and  no  other,  so 
that  although  two  names  may  be  the  same  in  sound  and  even  in 
spelling,  they  are  still  different  words  and  can  never  mean  the  same 
person  or  thing.  In  such  a  case,  he  remarks,  we  let  in  evidence  of 
intention  not  to  help  out  what  theory  recognises  as  an  uncertainty  of 
speech,  and  to  read  what  the  writer  meant  into  what  he  has  tried  bat 
failed  to  say ;  but,  recognising  that  he  has  spoken  with  theoretic 
certainty,  we  inquire  what  he  meant  in  order  to  find  out  what  he 
said.  It  is  on  this  ground  that  there  is  no  contract  when  a  proper 
name,  used  by  one  party,  means  one  ship,  and  that  used  by  the  other 
another  (Raffles  v.  Wichelhaus,  post,  605).  The  mere  difference  of 
intent  is  immaterial;  the  parties  have  said  different  things.  He 
accordingly  argues  that  if  a  donor,  instead  of  saying  "Blackacre"  has 
said  '^  My  gold  watch,"  owning  more  than  one,  then,  "inasmuch  as  the 
words,  though  singular,  purport  to  describe  any  such  watch  belong- 
ing to  the  speaker,  I  suppose  that  no  evidence*'  (i.e.,  direct  state- 
ments) "of  intention  would  be  admitted*'  (12  Harv.  Law  Rev.  418-9). 
In  England,  however,  this  explanation  would  hardly  suffice,  since 
the  Courts  make  no  such  distinction  between  proper  and  common 
names  (post,  605-6)  [20  Law  Quart.  Rev.  269-711. 

The  intention  to  be  proved  is,  it  must  be  remembered,  that  existing 
at  the  time  of  the  execution  of  the  document  (Whitaker  v.  Tatham, 
7  Bing.  628;  cp.  Ademption,  post,  ch.  xlvii.);  but,  subject  to  this,  the 
declarations  themselves  may  have  been  made  either  before,  o^,  or  after 
the  execution  of  the  document,  although  contemporaneous  declarations 
will  of  course,  be  entitled  to  the  most  weight  (ante,  298;  Doe  v.  Hiscocks, 
5  M.  &  W.  p.  368 ;  Doe  v.  Allen,  inf, ;  Cloak  v,  Hammond,  re  Taylor, 
34  Ch.D.  255,  258,  per  Cotton,  L.J.;  Tay.  s.  1209).  As  to  the 
admission  of  direct  statements  of  intention  to  establish  or  impeach 
the  factum  of  the  instrument,  see  ante,  chap,  xxviii. ;  and  to  rebut 
presumptions,  see  poet,  chap,  xlvii. 

Declarations  of  intention  are  not  receivable  when  the  equivocation 
can  be  solved  either  by  the  context  alone  (Doe  v,  Westlake,  4  B.  &  Aid. 
57 ;  Castledon  v.  Turner,  3  Atk.  257  ;  though  cp.  Doe  r.  Allen,  12 
A.  &  E.  451),  or  perhaps  by  the  surrounding  circumstances  without 
recourse  to  the  declarations  (Healy  v.  Healy,  I.R.  9  Eq.  418 ;  Elph. 
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Deeds,  Rule  25 ;  Jarman,  5th  ed,  404-405 ;  Wigram,  Props,  vi.,  vii.; 
Thayer,  P.  T.  Ev.  455-456 ;  contra,  Phelan  v.  Slattery,  19  L.R.I.  177 ; 
Prof.  Graves,  28  Am.  L.  Rev.  342  n.) ;  and  they  are  probably  only 
receivable  to  show  which  of  the  subjects  was  intended  and  not  that 
both  or  aU  were,  since  this  would  vary  the  document  (Richardson  v, 
Watson,  4  B.  &  Ad.  787  ;  cp.  Re  Stephenson,  Donaldson  v.  Bamber, 
1897, 1  Ch.  75).  Where  no  evidence  is  forthcoming  to  solve  the  equivo- 
cation the  document  will  be  void  for  uncertainty  (i?6  Stephenson,  sup.), 

Bule  V:  (Usage,  Course  of  Dealing.  Expert  Testimony), — Usage. 
When  the  words  of  a  document  are  used  in  relation  to  places  or 
people  where,  or  amongst  whom,  established  usages  prevail,  proof  of 
such  usages  may  be  given  to  construe  the  document  although  the 
words  themselves  are  unambiguous  (Dash wood  v.  Magniac,  1891, 
3  Ch.  306 ;  Myers  v.  Sari,  3  E.  <&  E.  306) ;  and,  where  particular 
terms  have  a  double  meaning,  the  one  common  and  the  other  local  or 
peculiar,  similar  evidence  may  be  given  to  explain  such  terms,  although 
their  ordinary  meaning  might  also  apply. 

Usage,  when  not  judicially  noticed,  is  provable  by  witnesses ;  but 
it  raises  an  inference  for  the  jury  merely,  and  not  a  conclusion  of 
law  that  the  parties  used  the  words  in  the  conventional  sense 
(Tay.  8. 1160).  Evidence  of  usage,  however,  cannot  be  given  to  vary 
the  statutory  meaning  of  words  (Smith  v,  Wilson,  3  B.  &  Ad.  728 ; 
O'Donnell  t?.  O'Donnell,  13  L.R.1. 226);  nor  where  it  is  expressly 
excluded  by,  or  is  inconsistent  with,  the  terms  of  the  document 
{aifUe,  88-9);  nor,  where  there  is  nothing  in  the  context  or  sur- 
rounding circumstances  pointing  to  a  peculiar  use  of  the  words 
(Holt  V.  Collyer,  16  Oh.  D.  718  ;  Malcolmson  ^?.  Morton,  11  Ir.  L.R. 
230 ;  Abbott  v.  Bates,  33  L.T.  490). 

Contemporanea  Expositio. — Under  this  head  is  generally  placed 
the  rule  that  in  order  to  explain,  but  not  to  contradict,  ancient 
documents  whose  meaning  is  doubtful,  the  acts  of  the  parties,  even 
before  the  execution  of  the  instrument  (though  not  their  declarations), 
or  the  mode  in  which  property  has  since  been  held  and  enjoyed  there- 
under, as  well  as  constant  modern  usage,  may  be  given  in  evidence 
(Tay.  ss.  1204-1205  ;  Van  Dieman's  Land  Co.  v.  Table  Cape  Board, 
1906,  A.C.  92).  In  the  last-mentioned  case,  Ld.  Halsbury,  L.C., 
denied  that  such  evidence  is  confined  to  '' ancient"  documents, 
stating  that  the  reason  why  that  word  is  relied  on  is  because  the  user 
is  supposed  to  have  been  continuous,  and  thus  to  have  brought  us 
back  to  the  contemporaneous  exposition  of  the  deed  (p.  98  ;  contra, 
Assheton-Smith  v.  Owen,  75  L.J.  Ch.,  181,  200,  per  Cozens-Hardy, 
L.J.).  JdvL  the  other  hand,  where  the  meaning  of  the  words  is  un- 
ambiguous, the  subsequent  acts  of  the  parties  are  not  admissible  to 
construe  it  whether  the  document  be  ancient  or  modern  (N.E.Ry.  v, 
Hastings,  1900,  A.C.  260 ;  Clyde  Navigation  v.  Laird,  8  App.  Cas.  658, 
670,  673). 

Course  of  Dealing. — Where  the  meaning  of  a  document  is  doubt- 
ful (Bourne  v.  Gatliff,  11  C.  &  F.  45  ;  Forbes  v.  Watt,  L.R.  2  Sc.  ik 
D.  214 ;  Harrison  v.  Barton,  30  L.J.  Ch.    213 ;  Royal  Exchange 
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Corp.  V,  Tod,  8  T.L.R.  669),  but  not  when  it  is  clear  (N.E.  Ry.  v. 
Hastings,  sup, ;  Marshall  v,  Berridge,  19  Ch.  D.  233),  the  sense  in 
which  both,  but  not  one  only,  of  the  parties,  have  acted  on  it  is 
admissible  in  explanation. 

Expert  Testimony. — ^The  testimony  of  experts  may  be  given  to 
explain  the  meaning  of  technical,  lo€»d,  obsolete,  or  foreign  terms,  or 
of  those  which  are  abbreviated,  imperfectly  legible,  or  written  in 
cypher  (ante,  358,  364).  As  to  the  function  of  experts  in  relation 
to  foreign  document,  see  Chatenay  v.  Brazilian  Co.,  ante^  8. 

Bnle  VI. — ^Where  the  language  of  a  document,  aided  as  above  by 
extrinsic  evidence,  is  insufficient  to  determine  the  writer's  meaning 
the  document  will,  unless  the  defect  can  be  cured  by  construction  or 
election,  be  void  for  uncertainty  [Steph.  art.  91  (8)  ;  Wigram,  Prop. 
vi.;  Elph.  Deeds,  105]. 

EXAMPLES. 
RxTLB  I. — Surrounding  Circumstances. 


(Contrcicts.) 


Admissible, 


InadmissibU, 


Parties. — A.  agrees  in  writing  to 
buy  land  from  B.,  stating  that  he  is 
buying  on  behalf  of  the  proprietor, 
or  the  ovmer,  or  the  mortgagee.  In 
an  aotion  for  specific  performanoe, 
parol  evidence  is  admissible  to  show 
who  either  of  these  persons  is,  the 
description  being  sufficient  under 
the  St.  Frauds,  since  it  is  a  state- 
ment of  fact  as  to  which  there  can 
be  perfect  certainty  (Rossiter  v. 
Miller,  3  App.  Gas.  1124  ;  Pattle  v. 
Anstruther,  69  L.T.  176  ;  Sheers  v, 
Thimbleby,  ante,  489  ;  ep,  Carr  v. 
Lynch,  infra,  679).  (As  to  incorrect 
descriptions,  see  post.  Rule  III.) 

C,  as  traveller  for  B.,  books  the 
following  order  in  A.*s  ledger  :  *'  Mr. 
A.,  32  sacks  culasses  at  39s.  June 
8.  C*  In  an  action  by  A.  for 
non-delivery,  B.*s  defence  being  no 
note  in  writing  showing  who  was 
buyer  and  who  seller  ; — held,  evi- 
dence that  A.  was  a  baker  and  B.  a 
dealer  in  flour  which  A.  would  re- 
quire for  his  trade,  was  admissible 
to'solve  the  ambiguity,  and  that  the 
note  wasi  sufficient  under  the  sta- 
tute (Newell  V.  Radford^  L.R.  3  G.P. 
62). 

>  A,  signs  and  hands  B.  a  memo,  that 
*'{In  consideration  of  your  having 
this  day  paid  me  £60, 1  agree  to  erant 
you  a  fwiher  lease  of  24  years  of  the 
Warden  v'Arms.'*  In  an  action  bv 
B,  for  ipecific^perfonnanoe,  to  whicti 


Parties. — A,  ames  in  writing  to 
buy  land  from  d.,  stating  that  he 
is  buying  on  behalf  of  the  vatdor,  or 
the  proposing  lender,  or  his  principal. 
or  his  client,  or  his  friend,  or  tkose 
whom  it  may  concern.  In  an  action 
for  specific  performanoe,  parol  evi- 
dence is  not  admissible  to  show  who 
either  of  these  persons  is^  although 
B.  may  in  fact  Imow,  the  desoriptson 
being  insufficient  under  the  St. 
Frauds,  since  it  is  one  that  might 
lead  to  a  conflict  of  evidence  ( Jarrett 
V.  Hunter,  34  Ch.  D.  182 ;  Boesiter 
V.  Miller,  ftc,  opposUe). 

A.  sues  B.  on  the  following  written 
contract : — "  B.  agrees  to  Duy  the 
whole  of  the  lots  of  marble  purchased 
by  A.  and  now  lying  at  L.,  at  Is.  a 
foot. — B.*'  Held,  the  noto  being 
insufficient  under  the  statute  as  not 
mentioning  A.'s  name  as  seller, 
A.  could  not  show  by  parol  that  he 
was  in  fact  the  seller  (Vandenbergh 
V.  Spooner,  L.R.  1  Ex.  316). 
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Admissible.  Inadmissible. 

A.'fi  defence  is  that  B.*8  desoription 
is  insufficient  under  the  statute ; — 
Held,  evidence  that  B.  paid  A.  £50 
on  the  date  named,  and  was  the  exist- 
ins  lessee  of  the  Warden  Arms,  was 
amnissiblo,  and  the  description  suffi- 
cient [Carr  v.  Lynch,  1900,  1  Ch.  613. 
Aliier,  perhaps,  if  the  words  "  further 
lease  "  had  stood  alone,  since  they 
might  have  referred  either  to  an 
existing  or  reversionary  lease]. 

A.bemg  employed  by  B.(in  writing;) 
for  three  years  at  a  certain  salary, 
but  no  capacity  being  stated,  is  dis- 
missed by  B.  for  disobeying  an  order. 
In  an  action  by  A.  for  wrongful  dis- 
missal, he  may  prove  that  he  acted 
as  lace- buyer  to  B.  and  that  the 
order  was  outside  the  scope  of  the 
exnployment  (Price  v.  Mouat,  11 
C.B.N.S.  508). 

Svbjeet-matter  {Identity). — A.  sues 
B.  for  trespass.  To  show  that  the 
land  is  his,  A.  may  prove  that  he 
bouffht  it  from  C.  (deceased),  who 
at  the  time  of  the  sale  took  him  over 
the  land,  and,  pointing  out  the 
boxmdaries,  said.  This  is  the  land 
named  in  the  conveyance  "  (Parrott 
V.  Watts,  37  L.T.  p.  767  ;  ante,  67, 
260 ;  cp.  Paddock  v.  Fradley,  &c., 
post,  582 ;  and  Re  Boulter,  post.  603). 

A.  having  written  to  her  solicitor, 
"  I  have  closed  with  B.  for  this 
place," — in  an  action  for  Rpecifio 
performance  by  B.  against  A.,  evi- 
dence that  A.  wrote  from  a  house 
called  T.,  which  she  owned  and  had 
recently  advertised  for  sale,  held 
admissible  and  sufficient  under  the 
statute  ( Waldron  v.  Jacob,  I.R.  6  Eq. 
131).  So,  where  B.  wrote  to  A.*s 
solicitors  agreeing  to  buy  "  Mr.  A.'s 
house  for  £14,000,'*  A.  was  allowed 
to  prove  that  he  owned  a  house  in 
6.  Square  which  he  had  put  up  for 
auction  but  bought  in  ;  ana  his 
auctioneer  to  prove  that  after  the 
auction  B.  discussed  with  him  the 
terms  of  purchase  and  read  the  con- 
ditions of  sale  (Ogilvie  v,  Foljambo, 
3  Mer.  63).  And  where  B.  contracted 
to  buy  from  A.,  "  The  Mill  property, 
including  houses,  in  E.  village  for 
£11,000,  — A.  was  allowed  to  prove 
interviews  and  letters  between  4B. 
and  himself,  both  before  and^after 
the  contract,  as  well  as  abstracts 
and  requisitions  relating    thereto. 
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Admissible. 

for   the  purpose  of    identification 
(M'Murray  v.  Spicer,  5  Eq.  527). 

A.  agrees  in  writing  to  sell  B. 
**  24  acres  of  land,  freehold,  at  T.  in 
the  parish  of  D.  in  the  county  of  S., 
for  £6000.**  In  an  action  by  A., 
held,  that  to  identify  the  subject- 
matter  of  the  sale,  A.  might  prove 
that  he  owned  an  estate  of  a  little 
oyer  24  acres  at  T.  ;  and  that  B.  was 
well  acquainted  with  the  land  and 
desirous  of  purchasing  it,  and  had, 
by  appointment,  gone  over  and  eza- 
minea  it  with  A.  some  hours  before 
signing  the  agreement; — this  evi- 
dence rendering  the  description 
sufficiently  certain  under  the  St. 
Frauds  (Plant  v.  Bourne,  1897,  2  Ch. 
281,  C.  A.  ;  see  Shardlow  v.  Cotterell 
20  Ch.  D.  90,  C.A.). 

A.  sues  B.  for  debt.  B.  proves  a 
release  by  deed  executed  by  A.  of 
**  B.'s  debt,"  the  amount  being  left 
blank.  B.  may  prove  the  amount 
orally,  though  he  could  not  have 
filled  it  in  in  writing  after  execution 
(Harrhy  v.  Wall,  1  B.  ft  Aid.  103  ; 
Fazakerly  v.  M'Knight,  6  £.  ft  B. 
796  ;  cp.  Blanks,  ante,  491). 

B.  assigned  to  A.  by  deed  **  all 
the  household  goods  and  effects  of 
her,  B.,  the  particulars  whereof  to 
be  more  fully  set  forth  in  an  inven- 
tory signed  by  B.  and  herexmto 
annexed.**  No  inventory  had  been 
signed  by  B.  or  annexed.  In  an 
action  by  A.,  held  that  parol  evi- 
dence, including  B.'s  admissions  in 
the  action,  was  admissible  to  iden- 
tify the  goods  (England  v.  Downs, 
2  ^eav.  622).  So,  where  a  deed 
assigned  "  all  goods  in  **  a  certain 
house,  *'  the  chief  of  which  are  enu- 
merated in  a  schedule  annexed,*' 
but  no  schedule  was  signed  or  an- 
nexed till  afterwards,  parol  evidence 
was  admitted  in  identification,  the 
deed  being  sensible  in  itself  as  enu- 
merating all  articles  in  a  certain 
house  (Dyer  v.  Green,  1  Ex.  71  ;  ep, 
Hordern  v.  Commercial  Union,  56 
L.J.C.P.  78  ;  and  see  now  The  Bills 
of  Sale  Act,  1878). 

A.  sues  B.  for  breach  of  a  contract 
to  '*  get  the  lease  and  everything  for 
A.  for  £60.**  A.  may  prove  that 
they  were  negotiating  about  a  pub> 
lie -house  and  may  put  in  evidence  a 


Inadmissible. 


A.  gives  B.  a  bill  of  sale  to  secure 
£70  and  interest  at  Is.  in  the  £  per 
month,  agreeing  to  repay  principal 
and  interest  "  Dy  montnly  instal- 
ments of  seven .**  Held,  ex- 
trinsic evidence  was  not  admissible 
to  fill  the  blank,  but  that "  pounds  ** 
could  be  supplied  by  construction 
(Mourmand  v.  Le  Clair,  88  L.T. 
738). 

B.  assigned  to  A.  by  deed  "  The 
whole  of  his  mechanical  pieces  as 

Ser  schedule  annexed.**  No  sche- 
ule  was  signed  or  annexed  till 
afterwards.  Held,  parol  evidence 
to  identify  the  goods  was  inadmis- 
sible, and  that  the  deed  was  void  for 
xmoertainty  [Weeks  v.  Maillardet, 
14  East,  568.  Here  the  deed  was 
insensible  without  the  schedule,  be- 
ing a  conveyance  of  a  certain  num- 
ber of  uncertain  articles,  see  Dyer 
V.  Green,  opposite ;  and  Nort<m, 
Deeds,  36]. 

In  Cave  v.  Hastings,  cited  ante,  489, 
Field,  J.,  regarded  the  admissions 
of  a  party  that  he  did,  or  did  not, 
intend  in  the  instrument  to  refer 
to  an  extraneous  document  as  in- 
admissible. 
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Admissible,  Iwidmissihle. 

memo,  of  fixtures,  ftc,  which  B. 
had  preyiously  prepared  (Honey  v. 
Graham,  L.R.  6  C.P.  9).  So,  where 
part  of  the  purchase  was  to  be  paid 
by  A.  in  "  veehold  equities/*  a  list 
of  these,  sisned  by  A.,  and  given  to 
B.  before  tne  sale,  was  admitted  in 
identifioation,  though  the  list  was  not 
referred  to  in  the  contract  (Roots 
V.  Snelling»  48  L.T.  216;  cp.  In- 
corporation, anie,  487-0).  And  where 
A.  agreed  to  buy  B.*s  house  with 
the  furniture  **  in  your  list,'*  A.  was 
allowed  to  testify  that  he  had  only 
one  such  list,  though  it  had  not 
been  signed  or  seen  by  B.,  and  B. 
admitting  on  cross-examination  that 
this  was  the  one  meant, — held,  a 
sufficient  identification  (Morris  v. 
Watson,  6  Jur.  N.S.  168). 

A.  sues  B.  on  the  following  gua- 
rantee,— *'  If  you  will  withdraw  the 
promissory  note,  you  shall  receive  the 
amount  of  it  at  Christmas,  together 
with  the  memo,  of  my  son,  making 
£45.**  A.  may  testify  that  the  only 
note  held  by  him  was  one  by  B.*s 
son  for  £36  ;  that  this  was  the  one 
referred  to,  and  that  he  withdrew  it 
in  consequence  of  gettins  B.*s  sua- 
rantee  [Shortrede  v.  Cheek,  1  A.  a  E. 
67  ;  ep.  Brown  v.  Dean,  6  B.  &  Ad. 
848  ;  in  the  former  case  it  was 
doubted  whether  the  evidence  would 
have  been  receivable  had  there  been 
tufo  notes  in  question,  and  this  criti- 
cism is  supported  by  Wigram,  Extr. 
£v.  4th  ed.  133-4  n. ;  but  see  Hodges 
V.  Horsfall  and  Naylor  v.  Goodall, 
post.  Rule  IV.]. 

So  where  a  policy  of  re-insurance 
was  **  subject  to  the  same  terms  as 
the  original  policy  or  policies,'*  the 
broker's  slip  was  received  to  show 
what  policies  were  referred  to 
(Lower  Rhine  Association  v.  Sedg- 
wick, 4  Com.  Cas.  14,  C.A.) ;  and  a 
prior  written  proposal  was  held  ad- 
missible to  identify  the  soods  covered 
by  a  fire-policy  (Hordem  v.  Com- 
mercial Union,  66  L.J.C.P.  78). 

A.  sues  B.  for  breach  of  an  agree- 
ment **  not  to  travel  for  any  other 
house  over  the  same  ground  as  A.'s." 
A.,  in  explanation,  may  prove  a  prior 
oral  agreement  by  which  B.  was  to 
travel  for  him  in  the  Midland  dis- 
trict (Mumford  v.  Gething,  7  C.B. 
N.S.  306). 
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Subject'tnaUer  {EzlerU). — A.  sues 
B.  for  trespass.  B.  -produces  an 
agreement  whereby  A.  surrendered 
to  C,  B.'s  predecessor,  '*  all  those 
brickworks  at  S.  now  in  possession 
of  A."  Held,  these  words  being 
ambiguous,  B.  might  call  C.  to  prove 
declarations  made  by  A.  at  the  time 
of  the  agreement  defining  the  land 
B.  was  to  hold  thereunder,  which 
included  the  loeus  in  quo  (Paddock 
V,  Fradley,  1  Cr.  ft  J.  90  ;  Parrott  v. 
Watts,  sup.  579  ;  Chambers  v.  Kelly. 
I.R.  7  C.L.  231).  So,  in  ejectment 
by  A.  against  B.,  both  claiming 
under  0.,  who  had  conveyed  a  plot 
of  "  20  rods  more  or  less  "  to  A.'s 
predecessor,  and  afterwards  an  ad- 
joining plot  of  "  16  rods  more  or  less 
to  B.'s  predecessor  ; — testimony  by 
G.  that  when  he  sold  A.'s  plot  he 
(C.)  staked  out  what  he  sold  and 
what  he  retained,"  held  admissible 
to  show  that  the  locus  in  quo  was 
not  included  in  A.'s  land  (Jervey 
V.  Stvring,  29  L.T.  847). 

Where  a  deed  wag  expressed  to 
pass  **  all  that  was  known  or  reputed 

Sarcel  "  of  the  premises,  the  con- 
itions  of  sale  were  admitted  not 
to  vary  the  deed,  but  to  show  what 
was  **  known  or  reputed  parcel  "  at 
the  time  of  sale  (Muriy  v.  McDer- 
mott.  8  A.  ft  £.  138). 

In  an  action  of  trespass  by  A. 
against  B.,  to  show  that  certain 
lands  demised  by  an  old  lease  in 
1704  by  C.  to  A.'s  predecessor  as 
"  the  village  of  S.,  containing  by 
estimation  148  acres,"  included  an 
adjacent  mountain  of  1700  acres  on 
which  the  trespass  was  committed, 
— Held,  the  word  **  village  "  not 
being  clear  and  unambiguous,  evi- 
dence of  acts  of  ownership  by  A.'s 
predecessors  on  other  parts  of  the 
mountain  was  admissible  [Water- 
park  V.  Fennel,  7  H.L.C.  650.  So 
evidence  of  acts  of  user  even  before 
a  grant,  have  been  received  to 
show  its  identity  and  extents.  Van 
Dieman's  Land  Co.,  v.  Table  Cape 
Board.  1906.  A.C.  92 ;  ante,  577]. 

A.  grants  land  to  B.  in  1872,  with 
all  easements  now  or  "  heretofore  " 
enjoyed.  Under  this  grant  B. 
claims  to  use  a  private  way  over  ad- 
joining land  belonging  to  A. — Evi- 
dence that  though,  prior  to  1852, 


In4xdmissible. 

Subject'tnaUer  {Eztent). — A.  having 
conveyed  to  B.   by  deed  "  all  that 
messuase,  formerly  used  as  a  work- 
house, out  now  in  the  occupation 
of  C,  with  the  appurtenances  there- 
to belonging,"    afterwards    brings 
ejectment  against  B.  for  a  garden 
adjoining  the  messuage,  which  B. 
claims   had  always  been   occupied 
with,  i.e.,  was  appurtenant  to,  the 
workhouse.    A.  tenders  (1)  the  Con- 
ditions of  Sale  signed  by  B.,  which 
expressly  except  the  garden  ;  and 
(2)   an   admission  by  B.  after  the 
sale  that  he  had  not  purchased  the 
garden.    Held,  t  hat  sucn  evidence  was 
inadmissible   as  ^contradicting  and 
not  merely  applying  the  document 
[Doe  V.  Webster,   12  A.  ft  £.  442. 
The  Conditions  of  b'ale  are  not  or- 
dinarily admissible  to  show  what 
is  included  in  the  subsequent  con- 
veyance,  Greville  v.     Hemingway. 
87  L.T.  443.     Nor  is  the  prelimi- 
nary contract,  Williams  v,  Morgan, 
15  Q.B.  782,  though  the  Court  re- 
marked  that  it  might  be  for  col- 
lateral purposes,  e.g.,  to  show  that 
the  reason  a  leaseholder  did  not  con- 
tinue to  pay  rent  was  that  in  equity 
he  had  become  entitled  to  the  fee ; 
see  also  Leggott  v.  Barrett,  15  Ch.  D. 
306,  C.A.,  where  James,  L.J.,  re- 
marked that  the  preliminary  con- 
tract could  not,  even  thoush  recited 
in  the  final  deed,  be  looked  at  to 
enlarge,   diminish,   or   modify   the 
latter,  such  a  recital   only  having 
the  same  effect  as  a  jpreamble  in  a 
statute,  t.«.,  as  showmg  the  object 
of  the  parties  and  what  they  were 
about  to  do,  so  as  to  afford  a  guide 
to  the  construction  of  the  words ; 
but  ep.  ante,  545]. 

A.  sells  land  to  B.  without  express 
reservation  of  lights,  and  afterwards 
sells  adjoining  land  to  C  D.,  B.'s 
devisee,  havmg  obstructed  C.'s 
lishts,  and  C.  having  removed  the 
obstruction,  in  an  action  by  D. 
against  0., — Held,  evidence  tendered 
by  D.  that  C,  before  buying  his 
land,  had  inquired  whether  lights 
were  reserved  in  A.'s  conveyance  to 
B.,  and  been  told  they  were  not,  and 
that  after  buying  it  he  had  bar- 

?;ained  to  obtain  the  right  to  lights 
rom  B.,  was  inadmissible  to  show 
that  A.  intended  to  reserve  the  light 
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there  had  been  such  a  right  of  way, 
yet  that  in  that  year  the  then  tenant 
had  built  a  wall  blocking  it  up,  held 
admissible  as  surrounding  oircum- 
atanoes  to  rebut  the  grammatical 
sense  of  the  word  "  heretofore,"  and 
restrict  B.*8  right  [Roe  v.  Siddons, 
22  Q.B.D.  224,  C.A.  ;  ep.  DoYon- 
ahire  v.  Pattinson,  20  id.  263,  cited 
post,  699]. 

A.  grants  a  right  of  way  to  B.,  the 
agreement  containing  no  restrictive 
words.  Evidence  of  (1)  the  nature 
of  the  road  ;  and  (2)  the  purpose  for 
which  it  was  to  be  used,  is  admis- 
sible as  surrounding  circumstances 
to  show  whether  it  is  a  right  of  way 
for  all  purposes,  or  only,  e.g.,  for 
foot  passengers  (Cannon  v.  Villars, 
8  Ch.  D.  415). 

A.  sues  B.  on  a  covenant  to  repair. 
Evidence  of  the  ase,  character,  and 
class  of  house  and  state  of  repair  it 
was  in  when  B.  entered,  is  admissible 
as  surrounding  circumstances  to 
show  the  extent  of  B.'s  liability 
under  the  covenant  (Proudfoot  v. 
Hart,  25  Q.B.D.  42). 

A.,  a  cattle-dealer,  sues  B.  on  the 
following  guarantee  : — "  £50.  I  will 
be  answerable  for  £50  that  C, 
butcher,  may  buy  of  A."  A.  ten- 
ders evidence  that,  being  in  negotia- 
tion with  C.  to  sell  him  stock  worth 
£91,  and  not  caring  to  trust  him  so 
largely,  he  had  said  to  B.,  C.'s  uncle, 
'*  If  you  will  sive  me  your  guarantee 
for  £50  I  will  keep  supplying  C.  as  I 
did  his  father  " ;  that  B.  consented  ; 
that  afterwards  C.  paid  the  £91,  but, 
being  supplied  on  credit,  got  into 
fresh  debt  with  A.  Held,  the  gua- 
rantee being  ambieuous,  that  these 
facts  were  admissible  as  surrounding 
circumstances   to   show   that   B.'s 

fuarantee  was  not  confined  to  the 
91»  but  was  continuing  and  covered 
C's  fresh  debts  [Heffield  v.  Meadows, 
L.R.  4  C.P.  595 ;  Montague  Smith,  J., 
remarked, "  if  it  had  contained  any- 
thing so  specific  as  to  show  it  was 
intended  to  apply  to  a  single  trans- 
action, we  could  not  have  extended 
it  by  reference  to  the  surroundimjcir- 
cumstanoes.'*  Cp.  Henniker  v.  Wigg, 
4  Q.B.  792  ;  Grahame  v.  G..  19  L.B.I. 
249  ;  and  Ulster  Bank  v.  Synnott, 
I.B.  5  Eq.«  595,  where  correspond- 
ence,  interviews,    and    subsequent 


Inadmissible. 

in  his  conveyance  to  B.  (Wheel don 
V.  Burrows,  12  Ch.  D.  31,  45,  60). 


A.,  a  leather-factor,  sues  B.,  the 
wife  of  C,  on  the  following  guaran^ 
tee  : — *'  In  consideration  of  you.  A., 
having  at  my  request  agreed  to 
supply  goods  to  C,  bootmaker,  I 

?;uarantee  you  £500,  to  continue  in 
orce  for  six  years  only.*'  Held, 
that  the  guarantee  being  ambiguous 
proof  of  surrounding  circumstances 
was  admissible,  but  (that  thoueh 
evidence  (1)  of  who  and  what  the 
parties  were,  and  (2)  of  the  subject- 
matter  of  the  guarantee,  i.e.,  the 
application  of  C.  to  A.  for  further 
goods,  A.'s  refusal  unless  secured, 
and  B.*s  guarantee,  was  receivable 
under  this  head  ;  yet  that  further 
evidence,  viz.,  that  at  the  date  of 
the  guarantee  A.  held  a  dishonoured 
bill  of  £176  of  C's,  that  another  of 
£170  was  just  coming  due,  and  that 
on  C.  applying  for  further  goods  A. 
refused  unless  guaranteed  by  B.,  who 
thereupon  signed  the  document,  ver- 
bally agreeing  that  it  should  cover 
C.'s  past  debts, — was  inadmissible 
(Morrell  v.  Cowan,  7  Ch.  D.  151, 
C.A.,  approved  in  Brnnning  v.  Od- 
hams,  infra.  In  Laurie  v.  Scholefield, 
L.R.  4  CP.  622,  Byles,  J.,  remarked, 
*'  in  construing  the  guarantee,  we 
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dealings  and  admissions  were  given 
in  eyidence  for  the  same  purpose]. 

A.  flues  B.  for  non-acceptance 
under  a  contract  signed  by  the  latter 
to  take  "  your  wool  at  16«.  a  stone.*' 
B.'s  defence  is  that  A.  tendered  wool 
partly  from  other  farmers.  Held, 
that  a  letter  from  A.  to  B.*s  agent 
offering  to  sell  a  quantity  of  wool 
partly  of  his  own  clip  and  partly 
that  of  other  farmers,  and  a  later 
letter  (both  before  the  contract) 
stating  that  he  had  sold  part  of  his 
own  clip,  but  was  promised  other 
wool  which  would  go  with  his  own, 
were  admissible  to  show  that  "  your 
wool  '*  included  both  classes  (Mao- 
donald  t;.Longbottom,l  E.  &  £.  077). 

A.,  a  railway  engineer,  sued  B.,  a 
bank,  on  a  contract  for  the  construc- 
tion of  a  new  line,  by  which  A. 
was  to  receive  extra  commission  "  on 
the  estimate  of  £36,000  if  he  suc- 
ceeded in  reducing  the  total  cost  of 
the  works  below  £30,000."  A.  suc- 
ceeded in  reducing  the  total  cost  of 
the  works  but  not  of  both  works  and 
land  together,  below  £30,000.  Held 
that  prior  conversations  and  letters 
between  A.  &  B.  before  the  contract, 
and  a  circular  issued  by  B.  to  the 
public  and  shown  to  A.  inviting 
capital  on  the  basis  of  *'  the  es- 
timated cost  of  the  line  being 
£35,000,"  were  admissible  not  to 
vary  the  contract  but  to  show  that 
the  cost  of  the  land  was  to  be  in- 
cluded in  the  £30,000  [Bank  of  N. 
Zealand  v.  Simpson,  1900,  A.G.  182  ; 
direct  testimony  by  the  parties  as  to 
their  intentions  was  in  fact  also  re- 
ceived, though  the  decision  in  terms 
excludes  itj. 

A.  sues  B.  for  royalties  on  rifles 
made  by  B.  for  the  Government.  A. 
had  granted  B.  a  general  licence  to 
use  his  patent  in  making  rifles  on 
B.  paying  a  royalty  on  every  rifle 
manufactured  "  under  the  powers 
hereby  granted,**  Evidence  by  B. 
(1)  of  letters  between  them  prior  to 
the  licence  showing  that  both  parties 
believed  (though  erroneously)  that 
the  Government  could  use  all  pa- 
tents free  of  charge ;  (2)  that  for 
some  time  before  the  licence  B.  had 
made  rifles  for  the  Government 
under  A.*s  patent,  paying  no  royal- 
ties to  A.  ;    and  (3)   that   A.   had 


Inadmissible, 

may  look  at  the  position  of  the 
parties,  but  not  what  was  said  at 
the  time  of  giving  it  *'  ;  so,  in  Wood 
V.  Priestner,  L.R.  2  Ex.  66,  382, 
Kelly,  C.B.,  at  p.  68,  said  that  tha 
Court  **  could  not  consider  state- 
ments by  either  party  as  to  what  he 
meant  by  the  words  used  "). 

A.  being  owed  money  by  B.  for 
printing  a  certain  periodical,  declines 
to  bring  out  the  next  number  unless 
with  C.  s  guarantee.  C.  thereupon 
signs  and  gives  A.  the  following 
document : — "  If  you  will  bring  out 
the  present  number,  I  will  repeat  m v 

fuarantee  to  see  you  paid  in  full, 
[eld,  that  thougn  the  relationship 
of  the  parties  and  the  existence  of 
B.'s  indebtedness  might  be  proved 
as  surrounding  circumstances,  A. 
could  not  under  this  head  prove 
that  C.  had  previously  given  him 
an  oral  guarantee  for  the  whol}  of 
B.*8  debt,  and  that  the  written  gua- 
rantee was  given  in  substitution  for 
the  oral  one  [Brunning  v.  Odham,  76 
L.T.  602,  H.L.  ;  cp.  Mercantile  Bank 
of  Sydney  v,  Taylor,  infra.  586]. 

A  corporation,  having  passed  a 
resolution  in  Nov.  1861  to  enlarge  a 
reservoir,  agree  with  B.,  a  Stone 
merchant,  that  they  shall  take  *'  all 
the  stone  they  mav  require  for  the 
enlargement  of  the  old  C,  reservoir  for 
£175."  In  Julv  1862  the  corpora- 
tion pass  a  resolution  to  further  en- 
large the  reservoir.  In  an  action  by 
B.  for  the  stone  taken  in  the  second 
enlargement,  which  the  corporation 
contended  came  within  the  agree- 
ment, B.  tenders  evidence  of  (1)  the 
minutes  of  the  two  resolutions  of  the 
corporation  ;  and  (2)  a  conversation 
between  the  manager  of  the  corpora- 
tion and  B.  in  which  the  former 
gave  a  rough  estimate  of  the  amount 
of  stone  required,  which  estimate 
was  greatly  less  than  the  stone  actu- 
ally taken.  Held,  thmgh  admissible 
to  show  that  the  enlargement  con- 
templated was  the  Nov.  one.  and 
not  that  of  July  as  well,  the  evi- 
dence was  not; admissible  to  limit 
the  amount  that  might  be  taken 
for  such  enlargement  (Chadwick  r. 
Burnley,  12  W.R.  1077). 

A.,  a  shipbuilder,  agreed  with  B., 
an  owner,  to  lengthen  and  repair  an 
iron  steamship  so  as  to  entitle  her 
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obtained  a  bonus  from  the  Qovern- 
ment  for  such  gratuitous  user  of  his 
patent ; — held  admissible  to  show 
that  the  deed  did  not  apply  to 
royalties  on  rifles  made  for  the 
Government  (Roden  v.  Lond.  Sm. 
Arms  Co.,  46  L.J.Q.B.  213). 

In  an  action  on  a  marine  policy 
with  a  proviso  "  Warranted  no  8L 
Lawrence  October  to  April,"  evi- 
dence of  the  geographical  position 
and  physical  characteristics  of  the 
gulf  and  river  of  that  name,  and 
that  they  were  almost  equally  dan- 
gerous between  those  dates,  held  ad- 
missible to  show  that  the  words  ex- 
cluded both  (Birrell  v.  Dryer,  ante, 
14  ;  Royal  Exch.  Assur.  r.  Tod,  8 
T.L.R.  669). 

B.,  a  charterer,  contracts  with  A., 
a  shipowner,  **  to  pay  liehterage  to 
enable  steamer  to  complete  loading 
at  N,  dockJ*^  A.  having  removed 
the  ship  to  another  dock,  owing  to 
the  adverse  state  of  the  tide,  B. 
claims  to  set  off  the  extra  lighter- 
age thus  incurred  against  A.*s  claim 
for  freight.  Held,  that  the  con- 
tract being  ambiguous,  a  telegram 
from  B.  prior  to  its  execution, — 
"  Lighterage,  if  any,  throuffh  in- 
ability to  take  full  careo  at  N.  my 
expense,"  was  admissible  to  show 
the  intention  [Tiie  Curfew,  1891, 
P.  131,  per  Hannen  and  Butt,  JJ.  ; 
aliter  if  there  had  been  no  ambiguity 
in  the  contract.  The  Nifa,  1892,  P. 
411]. 

A.,  for  valuable  consideration,  re- 
leases B.  from  **  all  debts  and  claims 
whatsoever,"  by  A.  against  B.  In 
an  action  by  A.,  held,  evidence  that 
B.  was  indebted  to  him  in  another 
matter,  the  state  of  accounts  be- 
tween them  as  to  which  was  not 
known  to  either  at  the  time  of  the 
release,  was  admissible  so  as  to  ex- 
clude that  debt  from  the  release 
[Lyall  V.  Edwards,  6  H.  &  N.  337  ; 
Turner  v.  Turner,  14  Ch.  D.  829. 
But  ep.  Ellen  v.  G.N.  Ry.,  antCf  543  ; 
and  for  cases  where  knowledge  was  re- 
jected to  \jary  a  contract,  see  544, 547]. 

A.  contracts  to  *'  sell  B.  70,000 
trees,  and  to  plant,  and  keep  them  in 
ordeTf  replacing  dead  ones,  for  two 
vears  for  £220."  To  prove  that 
'  keeping  in  order  "  meant  planting 
and  pruning  only,  and  not  weeding 


Inadmissible^ 

to  class  100  Al  at  Lloyd's.  The 
specification  stipulated  that  the 
iron  plating  was  to  be  "  overhavled 
and  repaired,**  and  a  clause,  after- 
wards struck  out,  provided  that  any 
new  plates  were  to  be  paid  for  by 
B.  in  an  action  by  A.  against  B. 
for  the  cost  of  the  new  plates,  held 
that  only  the  final  contract  and  not 
the  deleted  clause  could  be  looked 
at ;  that  by  it  A.  was  bound  to  sup- 
ply any  new  plates  required  ;  and 
that  prior  letters  and  interviews 
showing  that  new  plates  were  not 
contemplated  by  the  parties,  and 
that  the  clause  was  only  deleted 
because  they  were  found  not  to  be 
requisite,  was  inadmissible  [Inglis 
v.  Buttery,  3  App.  Cas.  552  ;  and  cp, 
Cumberland  v.  Bowes,  15  C.B.  348. 
Contra,  Strickland  v.  Maxwell,  2  Cr. 
&  M.  p.  550,  where  a  deleted  clause 
was  referred  to  in  construing  a  con- 
tract]. 


A  bank  releases  A.,  a  debtor,  from 
'*  all  debts  due  by  A.  to  the  bank  at 
this  date."  A.  at  the  time  owed  the 
bank  unsecured  debts  and  also  one 
guaranteed  by  B. — In  an  action  by 
the  bank  against  B.  on  his  guarantee, 
held  that  the  bank  could  not  give 
evidence  of  conversations  between 
its  manager  and  A.  at  the  time  of 
the  release,  showing  the  release  was 
only  intended  to  apply  to  the  un- 
secured debts  and  not  to  the  secured 
one  (Merc.  Bank  of  Sydney  v.  Tay- 
lor, 1893,  A.C.  317,  cited  ante,  552; 
and  cp,  Exp,  Kirk,  5  Ch.  D.  800). 

A.,  having  written  to  a  railway 
companv  for  their  terms  for  carry- 
ing marble,  the  company  reply  that 
they  will  only  be  answerable  for 
damage  if  the  value  is  declared  and 
insurance  paid.     Some  weeks  later, 
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Admissible, 

and  cleaning  the  ground  as  well,  A. 
was  allowed,  the  words  being  ambi- 
guous, to  prove  that  the  value  of  the 
trees  together  with  their  planting 
and  pruning  nearly  exhausted  the 
£220,  so  that  there  was  no  surplus 
left  for  weeding  and  cleaning  [Allen 
V,  Cameron,  1  Cr.  &  M.  832.  This  case 
is  doubted  in  Sugden,  V.  &  P.  14th 
ed.  170  ;  and  see  also  Inglis  v.  But- 
tery, 3  App.  Cas.  at  557.  In  the 
first- mentioned  case  Bayley,  J., 
added  that  had  the  words  been  '*  un- 
ambiguous, the  price  could  not  have 
been  considered,  any  more  than  the 
amount  of  the  premium  can  be  con- 
sidered to  gauge  the  risk  in  a  policy," 
citing  for  the  latter  proposition, 
Gabay  v.  Lloyd,  3  B.  &  C.,  703,  796. 
which,  however,  does  not  seem  to 

apply]. 

B.,  a  clerk,  sues  A.,  his  master, 
for  wrongful  dismissal.  A.  had  sent 
B.  by  post  *'  £100  for  huaineaa  put' 
poaes,  to  which  B.,  after  deducting 
arrears  of  his  own  salary,  duly  ap- 
plied it.  Held,  evidence  of  previous 
correspondence  between  the  parties 
was  admissible  to  show  that  "  busi- 
ness purposes  "  did  not  include  A.'s 
salary  (Smith  V.Thompson,  8  C.B.44). 

A.,  the  owner  of  a  ship,  engages 
B.  as  master,  B.  to  receive  "  £120  in 
lieu  of  privilege,*'  In  an  action  by 
A.  against  B.  for  freight  on  goods 
carried  in  the  cabin,  B.,  in  order  to 
show  that  '*  privilege  **  not  did  in- 
clude cabin  freight,  may  prove  a 
conversation  prior  to  the  contract, 
in  which  he  asked,  "  What  privilege 
will  you  allow  me  7  "  to  which  A. 
replied,  "  None ;  but  there  is  a 
large  cabin  and  you  may  make  what 
you  please  of  it  '*  (Birch  v.  Bepey- 
ster,  4  Camp.  385  ;  1  Stark.  210). 

So,  prior  conversations  have  been 
admitted  to  show  that  in  a  contract  of 
sale,  **  candlesticks  complete  *'  moan 
fitted  with  mosquito  shades  (Sari  v. 
Bourdillon,  1  C.B.N.S.  188). 

And  similar  evidence  is  receivable 
to  show  that  **  N.M."  meant  New 
Zealand  Mutton  (Cameron  v.  Wiggins, 
1901,  1K.B.  1). 

A.,  a  publisher,  sues  B.,  an  author, 
for  failure  to  supply  literary  matter  in 
accordance  with  the  following  con- 
tract :  "  Dictionary  of  Practice.  £80 
a  year  for  5  years  from  Mich.  1828. 


IfutdmiaaibU, 

after  various  letters  and  interviews, 
A.  writes,  *'  Please  forward  the  three 
oases  of  marble,  not  insured^  to  B." 
In  an  action  for  negligence  by  A.. 
held  (1)  that  there  was  no  "  spooiai 
signed  contract "  exempting  ihe  com- 
pany under  the  Railway  and  Cuaal 
Act.  1854;  and  (2)  by  a  majority 
of  the  H.L.  that  the  prior  oorrespon- 
deuce  was  inadmissible  for  any  pur- 
pose, not  being  contained  in,  or 
referred  to  by,  the  contract ;  but, 
per  Ld.  Cranworth,  that  but  for  the 
statute  it  would  have  been  admis- 
sible to  explain  the  words  *'  not 
insured " ;  and  per  Ld.  Chelms- 
ford and  three  of  the  advisory 
judges  that  it  was  admissible  as 
surrounding  circumstances  for  that 
purpose  though  not  referred  to 
(Peek  v.  N.  Staff.By.,10H.L.C.  473). 
So,  where  A.  wrote,  "  Please  re- 
ceive and  forward  the  following 
cheeses,  to  B.,  otDner*8  riak  " — in  an 
action  by  A.,  the  company  having 
tendered  their  ordinary  form  of 
consignment  note  to  show  that 
"  owner's  risk  *'  implied  a  reduced 
rate  exempting  the  company, — 
Held,  that  the  note  not  being  signed 
by  A.,  or  referred  to  in  his  forward- 
ing note,  was  inadmissible ;  but  that 
the  course  of  dealing  between  A. 
and  the  company  showed  that  A. 
knew  of  the  siternative  rate  and  so 
could  not  recover  (Lewis  v.  G.  W.Ry., 
3  Q.B.I).  195;  cp.aiUr, 544. 547). 

A.  sues  B.  for  non-delivery  of  **  dO 
tons  of  fTare  potatoes  at  £5  a  ton  *' 
which  B.  had  contracted  to  sell  him. 
Held,  that  evidence  of  persons  in 
the  trade  was  admissible  that 
'*  Wares  "  were  the  largest  and  best 
potatoes  in  the  trade  ;  but  not  that 
A.  had  contracted  for  "  Regent's  '* 
wares,  whereas  B.  had  tendered  an 
inferior  kind  called  "  kidney  '*  wares, 
since  this  would  vary  and  limit  the 
written  contract  (Smith  v.  Jeffryes, 
15  M.  ft  W.  561  ;  no  equivocation 
was  held  to  arise,  since  "  wares  " 
meant  only  one  sort,  the  best,  and 
not  t%Do  sorts ;  cp.  poat,  605). 

A.  sells  a  oarso  of  goods  to  B. 
"  fourteen  day  a  Srom  ship's  arrival 
to  be  allowed  for  delivery."  Held, 
that  in  the  absence  of  usage,  evi- 
dence that  the  fourteen  days  meant 
fourteen  days  after  the   ship  had 
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£00  for  rest  of  Mr.  B.'s  life.  Feb.  15, 
1827."  Held,  that  the  terms  being 
incomplete  and  nnintelligible,  testi- 
mony by  a  witness  present  at  the 
transaction  was  admissible  to  ex- 
plain the  sense  in  which  they  were 
used,  provided  the  evidence  was  not 
inconsistent  with  such  terms  (Sweet 
V.  Lee,  3  M.  ft  G.  452  ;  4  Scott,  N.B. 
77). 

A.  sells  B.  wool  "  deliverable  in 
England  with  all  despatch  ;  names 
of  veaatjU  to  be  declared  soon  as 
shipped.^*  In  an  action  by  A.  for 
non-acceptance,  B.  may  prove  that 
the  wool  was  to  A. 'a  knowledge  re- 
quired for  the  purpose  of  re-sale ; 
that  its  value  fluctuated  ;  and  that 
it  was  not  saleable  till  the  names  of 
the  vessels  were  declared, — in  order 
to  show  that  the  words  amounted  to 
a  condition  and  not  merely  to  a 
warranty  (Graves  v.  Legg,  9  Ex.  709 ; 
Behn  v.  Burness,  3  B.  &  S.  751  ; 
Sale  of  Goods  Act,  1893,  s.  11  b). 


InadmissibU, 


arrived  and  the  captain  had  received 
the  bill  of  lading,  was  inadmissible 
(Sotilichosv.  Kemp,  3  Ex.  105;  post, 
591). 

A.,  a  manager,  engages  B.,  an 
actor,  at  £10  a  week  during  the  run 
of  the  piece.  Evidence  that  before 
the  contract  A.  agreed  to  make  the 
run  of  the  piece  eight  weeks  at  least, 
held  inadmissible  to  explain  the 
phrase  (Emery  v.  Parry,  17  L.T.  152). 

So,  evidence  of  the  correspondence 
and  circumstances  attending  the 
execution  of  a  settlement,  have  been 
rejected  to  show  that  money  to 
which  A.  "  was  entitled  in  posses- 
sion "  included  a  share  in  money  to 
which  he  was  entitled  in  reversion 
(Bradford  v.  Romnev,  30  Beav.  431). 

County  justices  bought  land  ad- 
joining a  prison  and  had  it  conveyed 
"  in  trust  for  them  for  the  purposes 
of  the  Prison  Act,  1877.**  In  an 
action  by  the  Prison  Commissioners 
to  decide  whether  the  land  belonged 
to  them  or  to  the  justices,  held,  evi- 
dence of  the  minutes  passed  by  the 
justices  before  and  Mter  the  sale 
showing  that  it  was  bought  not  for 
the  purpose  of  enlarging  the  prison 
(which  would  vest  it  in  the  Com- 
missioners), but  of  rendering  it  more 
commodious  and  safe  (which  it  was 
contended  would  not  divert  it  from 
the  justices),  was  inadmissible  (Pri- 
son Commissioners  v.  Clerk  of  Peace, 
9Q.B.D.  506,511). 


(Wms.) 


Persons. — A.  leaves  a  legacy  to 
**  the  persons  who  shall  be  in  part- 
nership with  me  at  my  death,  or  to 
whom  I  shall  have  disposed  of  my 
business.**  Evidence  may  be  given 
as  to  what  persons  filled  those  capa- 
cities at  those  dates  (Stubbs  v.  Sar- 
gon,  2  Keen,  255). 

A.  leaves  a  legacy  to  "  Mrs.  G.** 
Held,  extrinsic  evidence  was  receiv- 
able to  show  that  a  friend  of  A.*s 
called  Mrs.  Gre^g  was  meant  thereby 
(Abbot  V.  MasBie,  3  Yes.  J.  148.  In 
aayton  v.  Nugent,  13  M.  ft  W.  at 
204,  Bolfe,  B.,  remarked  of  this 
case,  *'  the  Lord  Chancellor  does  not 
say  wAat evidence  was  to  be  received; 
probably  the  testator  was  in  the 
habit  of  calling  Mrs.  Gregg  Mrs. 
G.** ;  cp.  Shore  v.  Wilson,  post,  611). 


Persons.  — A.  leaves  a  legacy  to**B. . 
his  executors,  administrators  and 
assigns.'  *  B.  having  died  in  A.  's  life- 
time, C.  B.*s  representative,  claims 
the  legacy,  and  tenders.evidence  that 
A.  knew  of  B.*s  death  when  making 
the  will,  in  order  to  show  that  A. 
intended  the  legacy  to  be  transmis- 
sible. Held  not  receivable  (Maybank 
V.  Brooks,  1  Bro.  C.C.  84;  ante,  568). 

A.  by  will  leaves  a  cup  to  "  Lord 
S.  and  his  heirs  as  an  heirloom,'* 
afterwards  by  codicil  leaving  "  all 
his  effects  to  B."  Held,  that  the 
will  spoke  from  its  date,  and  Lord 
S.  having  died  between  the  dates 
of  the  will  and  codicil,  the  gift 
lapsed,  and  evidence  of  A.*s  inten- 
tion that  it  should  go  to  S.'s  succes- 
sor was  inadmissible  [ife  Whorwood, 
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Admissible, 


A.  appoints  as  his  executor  "  Per- 

oiTal  ,  of  Brighton,  Esq.,  the 

father."  Evidence  that  A.  knew 
two  persons  called  Peroival  Boxall, 
father  and  son,  both  of  whom  lived 
at  Brighton,  was  admitted,  probate 
being  granted  to  the  former  {Re  De 
Rosaz,  2  P.D.  66 ;  if  the  word 
**  father  '*  had  been  omitted  an 
equivocation  would  have  arisen  and 
declarations  of  intent  also  have  been 
receivable  ;  ante,  564,  675.  Cp.  Fur- 
nissv.  Phear,  36  W.R.  521). 

A.  leaves  legacies  to  "my  nephews 
and  nieces  [naming  them]  ;   also  to 

Cort  and Cort ;    also  to 

my  sisters  [naming  them].'*  Evi- 
dence that  there  were  three  persons 
answering  to  the  blanks — viz.,  the 
husband  of  A.'s  deceased  sister  and 
their  son  and  daughter  ;  that  A. 
knew  his  sister  had  children  and 
that  there  were  only  two  living  at 
the  date  of  the  will,  but  did  not 
know  their  Christian  names, — held 
admissible  (Be  Gregson's  Trusts,  2 
H.  &  M.  504 ;  aliier  as  to  direct 
declarations  of  intent,  past,  600). 

A.  leaves  a  legacy  "  to  the  chil- 
dren of  B.  and  0.*'  Extrinsic  evi- 
dence is  admissible  to  show  whether 
B.  and  C.  were  alive  or  dead  at  the 
date  of  the  will,  and  whether  they 
were  or  were  not  capable  of  inter- 
marrying, so  as  to  show  the  meaning 
of  the  gift  {Me  Walbran,  1906,  1  Ch. 
64  ;  Re  Sibley,  5  Ch.  D.  p.  499). 

Subjeet-matter.  —  A.  left  to  B. 
**  the  sum  of  i.x.x.,"  and  to  C.  **  the 
sum  of  o.x.x."  Evidence  that  A. 
was  a  jeweller,  and  in  the  course  of 


IfuidmisatUem 

34  Ch.  D.  446,  C.A.  Evidence  that 
A.  Imew  that  the  Lord  S.  alive  at  the 
date  of  the  will  was  dead  at  the 
date  of  the  codicil,  was  in  fact,  re- 
ceived, but  held  not  to  affect  the 
construction  of  the  will]. 

A.  leaves  a  legacy  to  B.  (a  married 
woman),  with  remainder  to  her  chil- 
dren for  life,  and  a  gift  over  to  her 
grandchildren.  Li  an  action  by  the 
grandchildren,  evidence  that  B.  was. 
at  the  date  of  the  will,  past  child- 
bearing  and  that  this  fact  was  known 
to  A.,  held  inadmissible  to  show  that 
children  then  living  were  meant  so 
as  to  validate  the  gift  over,  which 
was  otherwise  void  for  remoteness 
{Re  Sayer,  6  Eq.  319). 

A.  leaves  a  legacy  to  "  Mr. ," 

and  another  to  "  Lady ;  "  ex- 
trinsic evidence  is  not  admissible  to 
fill  up  the  blanks  {Re  De  Rosaz, 
opposite,  and  cases  cited). 

So,  where  the  devisees  were  indi- 
cated by  single  letters  only,havingno 
reference  to  their  names,  a  card  kept 
by  A.  separate  from  the  will  and  con- 
taining a  key  to  the  persons  meant, 
was  held  inadmissible  to  explain  the 
will  (Clayton  v.  Nugent,  13  M.  &  W. 
200  ;  aliter  if  A.  was  proved  to  have 
habitually  called  particular  persons 
by  those  names  ;  or  if  the  card  had 
been  so  referred  to  as  to  have  been 
incorporated  by  the  will,  ante,  487). 

And  where  the  gift  was  to  "  my 
dearly  beloved,"  declarations  by  A. 
as  to  whom  he  intended  were  re- 
jected, though  evidence  of  the  state 
of  the  family  was  admitted,  and  evi- 
dence would  have  been  received  of 
whom  he  had  habitually  so  called 
(Sullivan  v,  Sullivan,  I.R.  4  Eq. 
467). 


'Subject  -  matter,  —  A.  leaves  his 
widow  a  life  interest  in  his  property, 
adding.  **  And  I  desire  and  empower 
her  by  her  will,  or  in  her  lifetime,  to 
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Admissible, 

his  buBiness  used  priyate  marks  to 
denote  sums  of  money,  aooording  to 
which  the  former  meant  £100  and 
the  latter  £200,— held  admissible 
(Kell  V.  Charmer,  23  Beay.  196). 


A.  bequeathed  to  B.  *  £4000  for 
the  charitable  purposes  agreed  an 
between  ns.'*  It  was  objected  that 
the  will  disclosing  a  general  chari- 
table intent,  evidence  to  limit  it  was 
inadmissible.  Held,  that  the  will 
only  disclosed  a  limited  charitable 
intent,  and  that  extrinsic  evidence 
was  receivable  to  show  what  the  pur- 
poses agreed  on  were  {Me  Huz table, 
1902,  2  Gh.  793.  C.A. ;  see  "  Secret 
Tmsts,*'  ante,  635,  651). 


A.  devises  his  property  on  various 
trusts,  but  directs  that  "  in  case 
certain  contingent  property  and 
effects  in  expectancy  shall  fall  in  and 
become  vested  interests  in  my  chil- 
dren during  the  life  of  my  wife,"  a 
different  disposition  should  take 
effect.  Held,  that  "  contingency  " 
having  a  definite  legal  meaning, 
evidence  was  admissible  as  to 
whether  the  children  were  entitled 
to  any  and  what  contingent  in- 
terests at  the  date  of  the  will  on  the 
principle  id  certum  est,  &c.,  and  that 
such  evidence  explained  without 
adding  to  the  will  (King  v.  Badeley, 
3  Myl.  &  K.  417). 

A.,  a  doctor,  leaves  *'  all  the  books 
in  my  house "  to  B.  The  question 
being  whether  a  number  of  MS.  pro- 
fessional notes  bound  into  volumes 
passed  as  **  books,"  evidence  that  B. 
was  also  a  doctor,  and  that  the  con- 
tents of  the  notes  would  be  of 
greater  use  and  interest  to  him  than 
to  strangers,  was  received  to  show 
that  they  did  so  pass  (Willis  v, 
Ourtois,  1  Beav.  189,  193). 

A.  devises  his  '*  estate  called 
Oeeve  Court  *'  to  B., — evidence  is 
admissible  as  to  what  property  A.  de- 
signated by  that  name  at  the  time  of 
his  death;  as  to  his  treatment  of,  and 
additions  to,  it ;  and  what  he  called 
it  both  before  and  after  the  date  of 


Inadmissible. 

dispose  of  my  estate  in  accordance 
witn  mv  wishes  verbally  expressed 
to  her.  Held,  extrinsic  evidence 
of  A.' 8  wishes  was  inadmissible,  since 
the  case  was  not  one  either  of  secret 
trust,  or  of  incorporating  an  existing 
identified  paper,  but  resembled  that 
of  filling  up  a  blank  {Be  Hetley, 
1902,  2  Ch.  866). 

A.  bequeathed  to  B.  "  £4000  for 
the  charitable  purposes  agreed  on 
between  us."  Evidence  by  B.  (1) 
that  A.  was  under  a  misapprehension 
and  that  no  purposes  at  all  had 
been  agreed  on  between  them  {Re 
Huxtable.  1902,  1  Ch.  214,  per  Far- 
well,  J.);  and  (2)  that  the tncome of 
the  £4000  was  to  bs  applied  to  the 
agreed  charitable  purposes  during 
B.*s  life,  but  thatB.  was  to  dispose 
of  the  ccipital  after  his  death  as  his 
own  property,  held  inadmissible  as 
contradicting  the  will  {Re  Huxtable, 
opposite). 

In  King  v,  Badeley,  opposite,  evi- 
dence that  A.*s  wife  hsd  a  relative 
called  £..  who  was  rich,  and  that 
after  the  date  of  A.*s  wi\\  E.  died 
leaving  certain  benefits  to  A.*s  wife 
and  children;  and  that, subsequently 
to  this,  A.  made  an  unexecuted  codicil 
stating  that  "  part  of  the  expecta- 
tions referred  to  in  my  will  have 
been  realised," — Held  inadmissible, 
since  it  added  to  the  will  what  had 
not  been  expressed  therein.  Cp. 
Neale  v.  Neale.  post,  591. 

A.  bequeaths  to  B.  his  **  140 
shares  in  the  C.  company."  It  is 
proved  that  A.  held  40  fully- paid 
and  240  partly-paid  shares  therein. 
Evidence  of  declarations  by  A.  that 
he  intended  140  of  the  partly-paid 
shares  to  go  to  B.  is  inadmissible, 
although  under  the  circumstances 
these  luone  were  held  to  pass  {Re 
Cheadle,  Bishop  v.  Holt,  1900,  2  Ch. 
620,  CA.). 

A.  having  directed  payment  of  ( 1) 
his  debts,  funeral  ana  testamentary 
expenses,  and  of  (2)  a   number  of 

Seneral  legacies, — gave  '*  all  the  resi- 
ue  and  remainder  of  his  two  mort- 
age debts,  after  payment  of  his 
ebts,  funeral  and  testamentary  ex- 
penses, to  A.  and  B.,"  there  being 
no  general  residuary  bequest.  The 
question  being  whether  the  debts  and 
funeral  and    testamentary  expenses 


I, 
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Admissible, 

his  will  (Castle  v.  Fox,  11  Eq.  542  ; 
cp.  Webb  V.  Byng,  1  K.  &  J .  680 ; 
and'porf,  696-7,  603-4). 


A.  having  a  special  power  of  ap- 
pointment over  a  sum  of  Consols  in 
favour  of  her  children,  by  her  will, 
which  made  no  reference  to  the 
power,  left  "  all  the  money  belong- 
mg  to  her  in  Consols  or  any  other 
fnnds,  and  all  other  prepay  she 
might  die  possessed  of,  to  her  chil- 
dren.*' The  question  being  whether 
the  will  execnted  the  power, — held, 
evidence  that  both  at  the  date  of 
the  will  and  of  her  death  A.  had  no 
other  property  than  that  comprised 
in  the  power,  was  admissible  to  show 
an  intent  to  execute  the  power  {'Re 
Gratwick,  L.R.  1  Eq.  177  ;  Re  Wait. 
30  Ch.  D.  617). 


InctdmissiMe. 

only,  or  the  legacies  rs  well,  were 
to  be  paid  out  of  the  mortgat^e 
moneys  ; — Held,  that  the  former 
construction  was  correct,  and  that 
the  words  being  unambiguous,  evi- 
dence of  surrounding  circumstances 
was  not  receivable ;  also,  even  if 
ambiguous,  evidence  of  the  amount 
of  the  testator's  propertv  at  the 
date  of  the  will,  showing  that  there 
was  then  no  other  property  but  the 
mortgage  moneys  out  of  which  the 
legacies  could  be  paid — was  inadmis- 
sible(Higgins  v.  Dawson,  1902,  A.C.1). 
A.  rnn^e  a  settlement  of  his  pro- 
perty by  a  separation  deed,  in  which 
he  reserved  to.liimself  a  general 
power  of  appointment  by  wul  over 
one-third  thereof,  declaring  trusts 
of  the  remainder  for  his  wife  and 
children.  By  will,  prior  to  the 
deed,  he  had  left  all  his  property  on 
trust  for  his  wife  and  onildren. 
Held,  that  the  will  was  a  good  exe- 
cution of  the  general  power,  and 
that  the  settlement  and  circum- 
stances under  which  it  was  executed 
were  not  admissible  as  evidence  of 
a  contrary  intent  (Boyes  v.  Cooke. 
14  Ch.  D.  63,  C.A.  ;  cp.  Re  Clark, 
id,  422). 


BuLX  IL 


«  * 


Primary  Meanings,     Correct  Names  and  Descriptions, 


Primary  Meanings, — A.,  by  agree* 
ment  dated  Sept.  29, 1902,  gives  B. 
an  option  to  purchase  certain  pa- 
tents within  s%x  montTu  from  that 
date.  Held,  that  though  the  belief, 
and  subsequent  acts,  of  the  parties 
were  not  in  general  admissible  to 
extend  the  word  "  months  "  from 
lunar  to  calendar  months, — yet  evi- 
dence either  of  an  agreement  to  so 
extend  the  time,  or  conduct  by  A. 
amounting  to  a  waiver  of  the  strict 
meaning,  was  admissible  (Bruner  v, 
Moore,  1904,  1  Ch.  306). 


Primary  Meanings. — A.  sues  B. 
on  a  contract  to  pay  commission  if 
A.  sold  B.*s  land  *'  within  two 
months  after  the  auction  day.*'  A. 
soH  the  land  within  two  calendar, 
but  not  within  two  lunar,  months. 
Held,  that  at  common  law  the  pri- 
mary meaning  of  month  beinff  lunar 
month,  and  there  beins  notniu'i?  in 
the  context  or  surrounding  circum- 
stances, and  no  usage,  to  displace  it, 
evidence  (1)  that  bv  the  conditions 
of  sale,  approved  by  B.,  the  pur- 
chaser could  object  to  the  title 
within  one  "  caJendar  "  month ; 
and  (2)  of  an  admission  by  B.  asking 
when  he  could  see  A.  and  **  Up- 
date his  claim," — was  not  admissible 
to  alter  the  meaning  [Simpeon  v. 
Margitson,  11  Q.B.  23;  Bruner  v. 
Moore,  opposite.  By  the  Inter- 
pretation Act,  1889,  s.  3,  month  is 
now,  unless  otherwise  ozpressedt  to 
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be  constmed  "  calendar  "  month  in 
every  statute  passed  since  1850]. 

So,  where  certain  gas-meters  were 
to  be  inspected  "  £iily,**  evidence 
of  a  practice  of  the  parties  to  omit 
Sunday  inspection,  held  inadmis- 
sible to  control  the  meaning  of  the 
word  (Lond.  CO.  v.  South  Met.  Gas 
Co.  1904,  1  Ch.  76.  C.A.). 

A.  sells  B.  a  carso  of  seed,  "  four- 
teen days  to  be  allowed,  after  ship 
ready  to  discharge,  for  delivery/* 
In  an  action  by  A.  for  non-accept- 
ance, hel  1,  the  words  beine  unam- 
biguous, evidence  tendered  by  B. 
that  the  meaning  of  the  parties  was 
that  A.  was  bound  to  deliver  the 
seed  immediately,  but  that  B.  had 
fourteen  days  in  which  to  accept 
it,  was  inadmissible.  [Sotilichos  v. 
Kemp,  3  Ex.  106  ;  18  L.  J.  Ex.  37  ; 
cUiter  if  a  usage  to  that  effect  were 
tendered.] 

A.,  a  widow,  being  about  to  marry 
her  deceased  husband's  brother,  con- 
veyed lands  on  trust  "  after  the 
solemnisation  of  the  said  intended 
marriage  **  for  herself  for  life  and 
then  in  fee  for  C,  her  youngest  son. 
A.  having  died,  in  ejectment  by  B., 
her  eldest  son  and  heir,  against  C. ; 
— Held,  that  the  words  being  clear 
and  unambiguous,  evidence  of  the 
knowledge  and  surrounding  circum- 
stances of  the  parties  was  inadmis- 
sible to  show  that  by  '*  marriage  *' 
they  meant  the  proposed  invalid 
union  [Neale  v.  Neale,  79  L.T.  629, 
C.A.;  cp.  Phillips  v.  Probyn,  1899, 1  Ch. 
811;  and/2cGamett,93L.T.  117.  The 
analogies  (1)  of  "  children "  some- 
times including  illegitimates,  and 
(2)  of  such  evidence  being  receivable 
to  identify  persons  or  property, — were 
expressly  held  nol  to  apply.  The  case, 
however,  illustrates  the  principle  that 
on  meaning  can  be  proved  which  the 
words  will  not  properly  bear ;  see  King 
r.  Badeley,  ante,  589.  But  cp.,  also. 
Doe  r.  Rouse,  and  Re  Howe,  post,  600]. 

A.  demises  to  B.  his  *'  messuage  at 
Dale.'*  Extrinsic  evidence  would  not 
be  admissible  to  show  that  by  these 
words  A.  referred  to  a  sheet  of  water 
which  he  owned  at  the  same  place 
(Waterpark  v.  Fennel],  7  H.L.C.  650, 
680,  per  Ld.  Cranworth ;  cp,  ICller  v. 
Travers,  post,  603). 

A.,   by  will,    leaves   "  to  my  heir 
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ct 


Perwww.— A.  left  property  to  his 
children.'*  He  had  no  children  of 
his  own,  but  had  four  steo-daughters. 
Evidence  that  they  lived  with  him, 
adopted  his  snmame,  were  known 
in  tne  neighbourhood  as  his  children, 
and  were  so  treated  and  called  by  hinit 
and  that  they  called  him  "  father," 
held  admissible  to  entitle  them  to  the 
property  (Se  Jeans,  72  L.T.  836). 

A.,  by  will,  leaves  property  to  "  the 
children  of  the  late  Mary  G."  The 
latter  had  left  two  children,  B.,  legiti- 
mate, and  C,  illegitimate.  Evidence 
was  admitted  that  A.  knew  these 
facts  and  had  clothed  and  maintained 
C,  who  was  a  reputed  child  of  Mary 
G.,  Slid  B.  and  C.  were  held  entitled 
(Gill  V.  Shelley,  2  Russ.  &  Uyl  336). 


A.,  by  will,  leaves  property  to 
"  the  children,  living  at  my  death, 
of  my  deceased  niece  Margaret  EL** 
Mrs.  IC.  had  five  children  by  K.,  and 
afterwards    one    child    by    M.     The 

rBtion  being  whether  M.*s  child 
took,— evidence  that  after  K.*s 
death  his  five  children  lived  with 
A.,  who  took  a  sreat  interest  in 
them  and  their  mother  ;  but  that  A. 
was  greatly  displeased  with  his 
niece's  second  marriage  to  M.,  her 
own  manservant,  and  had  dropped 
her  entirely,  and  never  spoke  of  her 
except  as  Margaret  K.,  and  after  her 
death  withdrew  the  five  K.  children 
from  M.'s  custody,  supporting  them 
himself,  while  i^oring  M.*s  child, 
having  been  admitted  as  "  surround- 
ing circumstances,**  as  also  evidence 
contra  denying  some  of  these  facts, — 
Held,  that  the  word  children  must 
have  its  primd  facie  meaning  and 
included  M.'s  child  (Andrews  v. 
Andrews,  16  KKI.  199,  UA.). 
A   testator   left   property    to    his 


Inadmissible. 

£4000.*'    It  being  contended  that  A 
must  have  referred  to  a  single  perpoo, 
evidence  was  tendered  that  A.  had 
promised  to  make  B.,   a  stranger, 

lus  heir,"  and  was  in  the  habit  of 
so  describing  K  Held,  inadmissible ; 
and,  A.  havmg  three  oo-heiressesy  the 
legacy  was  given  to  them  (Mounsev 
vrBlamire,  4  Bus.  384;  explained, 
Wigram,  Extr.  £v.  s.  36  and  note  ; 
cp.  Be  Fish,  1894,  2  Oh.  83,  86). 

Persons. — ^A  testator  leaves  a  leeacy 
to  "  his  children,'*  having  at  the  date 
of  the  will  both  legitimate  and  illegi- 
timate children.  The  former  alone 
take,  and  extrinsic  evidence  to  show 
he  intended  the  latter  is  inadmissible 
(Ellis  V.  Houston,  10  Ch.  D.  236). 

A.  leaves  property  to  "  the  ohilcben 
of  my  sisters  B.  snd  C.  *'  A.  had  three 
sisters,  B.,  who  before  the  will  had, 
to  A.'s  knowledge,  changed  her  name 
and  become  a  nun ;  and  G.  and  D., 
who,  to  his  knowledge,  were  married 
and  had  children.  Held,  there  being 
a  sister  who  answered  the  name  of  B., 
and  who  misht  leave  the  convent  and 
marry,— declarations  by  A.  tiiat  he 
intended  G.*s  and  D.*s  children,  were 
rejected  (Delmare  t;.  Robello,  1  Ves. 
J.  412 ;  see  Wigram,  Extr.  Ev.  4th  ed. 
p.  23 ;  and  cp.  Holmes  v.  Costanoe, 
12  Ves.  279). 

In  Andrews  v.  Andrews,  opposite, 
letters  from  A.  after  the  second  mar- 
riage declaring  the  gift  to  be  confined 
to  the  five  children  of  K.  were  re- 
jected as  evidence  of  intention, 
thoush  admitted  so  far  only  as  tliey 
stated  the  ciroomstanoes  of  the  tes- 
tator's property. 

A.  left  property  to  **  mr  nediews 
and  nieces,  chudr^  of  W.  EL  D.,  living 
at  my  death."  A.  had  no  nephews 
or  nieces,  but  lus  aunt  had  married 
W.  D.,  by  whom  she  had  several 
children,  amongst  others,  W.  H.  D., 
a  son,  and  unmarried.  Held,  that 
"  my  nephews  and  nieces  '*  most  be 
struck  out  as  falsa  demonstratio  (see 
Rule  UL,  post) ;  but  as  there  remained 
"  chUdren  of  W.  H.  D.**  which  was  a 
correct  description,  the  gift  failed, 
and  evidence  that  the  testator  knew 
that  W.  H.  D.  was  an  epileptic  and 
unlikely  to  marrv  and  intended  the 
fpit  for  the  children  of  W.  B.  was 
inadmissible  {Re  Chenoweth,  45  Sol. 
Jo.  520 ;   17  T.L.R.  515). 
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sister  B.,  "  wife  of  C./'  and  after  her 
death  to  B.'s  "children."  B.  was 
never  married,  but  at  the  date  of  the 
will  was  cohabiting  with  C,  by  whom 
she  had  had  children*  though  she  was 
then  past  child  -  bearing.  Evidence 
was  received  that  the  testator  knew 
of  this  connection,  had  frequently 
visited  B.  and  C,  and  always  treated 
their  children  as  his  own  nephews 
and  nieces.  Held,  that  the  words 
"  wife  "  and  "  children  "  were  not  to 
be  construed  in  their  strict  sense,  and 
that  the  children  took  (Be  Homer,  37 
Ch.  D.  695  ;  Re  Dn  Bochet,  1901,  2  Ch. 
441 ;  O'Loughlin  v.  BeUew,  1906,  1 
LB.  487  ;  Be  Loveland,1906,l  Ch.  542). 
A.  left  legacies  to  **  each  of  the 
children  of  Mary  Lord."  Mrs.  Lord 
had  three  children  by  Lord  before, 
but  none  after,  their  marriage.  Evi 
denoe  that  A.  had  been  nursed  by 
MJRB.  Lord  during  an  illness,  knew 
that  her  children  were  illegitimate, 
but  was  on  very  friendly  t^ms  and 
exchanged  visits  with  weir  mother 
and  themselves,   held   admissible   to 

S've  the  legacies  to  them  [Be  Hasel- 
ne,  31  Ch.  D.  511,  C.A. ;  Re  Deakin, 
1894,  3  Ch.  565;  but  cp,  Dorin  v. 
Dorin,  L.R.  7  H.L.  568;  and  Re 
Browne,  61  L.T.  463]. 

A  testator  appointed  his  "  nephew 
George  Ashton  to  be  his  executor. 
He  had  both  a  legitimate  and  ille- 
gitimate nephew  of  that  name. 
Held,  as  he  had,  in  other  parts  of 
his  will,  spoken  of  his  les^timate 
and  illegitimate  relations  indiscrimi- 
nately as  his  "relations,"  parol  evi- 
dence was  admissible  to  snow  that 
the  illegitimate  nephew  was  intended 
[Re  Ashton,  1892,  P.  83;  following 
Seale-Hayne  v.  Jodrell,  1891,  A.C. 
904,  where,  however,  no  question  of 
evidence  arose.  Cp.  Re  Corsellis, 
1906,  2  Ch.  316]. 

A.  left  property  to  his  "  niece  Mary 
Benyon,  and  after  her  death  to  her 
tluree  daughters,  Mary,  Elizabeth,  and 
Ann,  as  tenants  in  common."  Mary 
Benyon  had  three  legitimate  daugh- 
ters of  those  names,  Ann,  the  only 
survivor  of  whom,  took  possession  on 
her  mother's  death ;  she  had  also 
an  illegitimate  daughter,  christened 
Elizabrai  Thomas,  by  a  man  Thomas, 
whom  she  afterwards  married.  In 
ejectment  for  a  share  of  the  premises 


Inadmissible. 

A.  leaves  property  to  his  "  nephews 
and  nieces.  A.  had  none,  but  his 
wife  had  both.  Held,  that  these  took, 
and  that,  there  being  no  one  claiming 
in  competition,  evidence  of  unfriendly 
treatment  by  A.,  or  direct  declara- 
tions by  him  that  they  were  not 
intended,  was  inadmissible  (Sherratt 
V.  Mountford,  L.B.  8  Ch.  928). 

A.  left  property  to  "  his  niece  E.  W." 
Neither  A.  nor  his  wife  had  any 
nieces,  but  his  wife  had  two  grand- 
nieces  called  E.  W.,  one  of  whom  was 
legitimate  and  the  other  illegitimate. 
— Held,  that  there  being  no  latent 
ambiguity,  the  legitimate  one  took, 
and  evidence  that  the  other  lived  in 
the  house  with  A.  and  was  habitually 
caUed  by  him  **  his  niece,"  was  not 
receivable  {Re  Fish,  1894,  2  Ch.  83, 
C.A.). 

A.  left  one-third  of  his  property  to 
his  "  first  cousins  "  and  two-th  rds  to 
his  "second  cousins."  At  his  death 
A.  had  first  cousins,  second  cousins, 
and  children  of  first  cousins.  Held, 
that  second  cousins  did  not  include 
children  of  first  cousins,  and  that 
evidence  that  A.  habitually  called 
such  children  his  "  second  cousins  " 
was  probably  inadmissible  {Re  Parker, 
17  Ch.  D.  262,  C.A. ;  ep.  aoak  v. 
Hammond,  Re.  Taylor,  post,  600,  where 
"  cousin  "  was  held  applicable  in  a 
secondary  sense  to  toe  wife  of  a 
cousin). 
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by  Elizabeth  Thomas,  held  that 
though  primd  facie  the  words  of  the 
will  imported  legitimate  daughters 
only,  yet  that,  as  illegitimates  might 
be  included,  evidence,  other  than 
direct  declarations,  was  admissible 
that  A.  did  or  did  not  intend  Elizabeth 
Thomas  to  take.  On  evidence  that 
A.  never  knew  of  the  death  of  the 
legitimate  Elizabeth  or  of  the  birth 
of  the  illegitimate  one,  or  of  their 
mother's  second  msrriage,  all  of  which 
had  been  concealed  from  him>  and 
that  he  always  wrote  to  her  mother 
as  "  Mrs.  Benyon,'* — Held,  that  Ann 
was  entitled  (Doe  v,  Benyon,  12  A. 
&  £.  431). 

^  A  testator  appointed  "  William 
McCormack,**  as  one  of  his  executors. 
There  was  a  Thomas  McCormack, 
one  of  the  deacons  of  A.*8  chapel, 
and  his  son  William  Atohham  Mc- 
Cormack. Upon  evidence :  (1)  That 
A.  had  told  one  of  the  witnesses  of 
his  will  that  "  he  wished  Mr.  MoCor- 
mack,  one  of  the  deacons  of  his  chapel, 
to  be  his  executor ;  *'  (2)  that  Thomas 
McCormack  was  the  only  deacon 
of  that  surname ;  and  (3)  that  it  did 
not  appear  that  A.  was  acquainted 
with  the  son, — Held,  that  the  father 
was  intended  [Re  Brake,  6  P.D. 
217;  29  W.R.  744;  following 
Charter  v.  Charter,  post,  600,  and 
Wigram,  Prop,  v.,  neither  of  which, 
however,  sanctions  the  admission  of 
the  first  head  of  evidence.  Re 
Peel,  opposite,  was  also  cited.  In 
Henderson  v,  H.,  1906,  1  I.R.  353, 
where  projperty  left  to  "  my  gprandson 
Robert  William  H.,*'  was  claimed  by 
two  grandsons,  Robert  William  H^ 
and  WUliam  Robeirt  H., — the  case 
was  treated  as  one  of  equivocation, 
see  post,  0071. 

A.,  by  will  in  1846,  gives  a  legacy 
to  '*  The  Benevolent  uistitution  for 
the  delivery  of  poor  married  women 
at  their  own  Habitations."  It  was 
claimed  by  an  existing  society  called 
"The  Royal  Maternity  Society  for 
delivering  poor  women  at  their  own 
EUtbitations,"  which  had  been  founded 
in  1757,^  and  adopted  its  present 
name  in  1824.  In  opposition  to 
this  claim,  evidence  was  received 
that  there  had  been  a  society  called 
"  The  Benevolent  Inbtitution  for  the 
sole  purpose  of  delivering'poor  married 


InadmissibU, 


A.  appoints  as  one  of  his  execnton 
"  Francis  Courtenay  Thorpe  of  Hamp- 
ton, gentleman.*'  There  were  living 
at  the  date  of  A.*s  will  and  deaUi  (1) 
Francis  Corbet  Thorpe  of  Hampton, 
the  testator's  brother,  and  (2)  Francis 
Courtenay  Thorpe,  the  former's  sod, 
a  lad  of  twelve,  redding  with  him. 
Held,  that  A.'s  nephew,  being  cor- 
rectly described,  satisfied  the  descrip- 
tion, and  evidence  that  A.  had  asked 
his  brother  to  be  his  executor  and  the 
latter  had  accepted;  that  A.  had 
afterwards  referred  to  him  as  snob ; 
and  that  the  word  "  Courtenay  '*  wma 
introduced  by  mistake,  was  inadmis- 
sible [Re  Peel,  KR.  2  P.  &  D.  46; 
(fuller)  22  L.T.  417.  Mr.  Taylor 
remarks  that  to  unprofessional  men 
this  case  appears  a  reduction  of  the 
rule  to  an  absurdity  (s.  1202  n.)}. 


A.  leaves  a  legacy  to  "  the  London 
Orphan  Society  in  the  Qty  Road.'* 
There  was  (1)  an  "  Orphan  Working 
School "  in  the  Citv  Road  and  (2)  a 
"  London  Orphan  As^um  "  at  Clap- 
ton. Held,  that  the  former  answered 
the  description,  and  that  evidenoe 
in  favour  of  the  latter  was  inadmis- 
sible [Wilson  V.  Squire,  I  Y.  ft  CL 
Ch.  Cas.  654.  Evidenoe  was  admitted 
in  favour  of  (I)  that  A.  frequently 
passed  it  on  his  way  to  business,  and 
had  instructed  his  solicitor  to  give  a 
legacy  to  it  in  his  will  {sei  giL  as  to 
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women  at  their  own  Habitations," 
which  was  fonnded  in  1817,  but 
ceased  to  exist  in  1824,  of  which  A. 
was  a  life  governor,  and  to  which 
she  sabscribed  and  froquently  recom- 
mended poor  women  to  apply. 
Held,  that  if  both  societies  had  been 
in  existence  the  latter,  being  more  ac- 
curately described,  must  have  taken ; 
but  that  as  the  former  was  sufficiently 
described,  and  as  the  only  evidence 
that  A.  was  not  aware  of  its  existence 
was  an  affidavit  by  A.'s  maid  that 
she  believed  A.  was  not  aware  of 
its  existence  {ante,  49),  the  former 
took  [Coldwell  v.  Holme,  23  L.J.  Ch., 
596;  18  Jur.  396;  see  cases  post, 
699, 601]. 

A.  left  an  annuity  to  his  "  brother 
Edward  Parsons  for  life,  and  after- 
wards equally  to  his  children  by  lus 
present  wile."  A  brother,  Edward 
Parsons,  and  his  wife,  had  both  died 
before  the  date  of  the  will,  and  their 
children  took  other  legacies  there- 
under, but  another  brother,  Samuel 
Parsons,  who  had  a  wife  snd  children, 
claimed  the  annuitv. — Held,  evidence 
that  he  was  the  only  brother  alive  at 
the  date  of  the  will,  and  that  A.  often 
caUed  him  "  Edward  "  and  "  Ned," 
was^admissible,  and  that^he  took  the 
annuity  (Parsons  v.  Parsons,  1  Ves.  J. 
265). 


Inadmissible. 

such  declarations,  unless  tendered 
merely  to  show  A.'s  knowledge  of  the 
institution) ;  but  rejected  in  mvour  of 
(2)  that  A.  was  a  subscriber  thereto, 
and  had  expressed  an  intention  to 
leave  it  a  legacy.  The  description 
of  (1)  seems,  however,  hardly  correct 
enough  to  bring  the  case  within  the 
rule  so  as  to  exclude  evidence  of  (2) ; 
see  cases  post,  599,  601]. 

A.  left  "  £20  for  mourning  and  his 
premises  called  Rose  Cottage  "  to  his 

niece  Elizabeth  Stringer.  A.  had 
had  a  niece,  Elizabeth  Stringer,  who 
died  before  the  date  of  his  will,  and 
whose  funeral  he  attended;  but  at 
the  date  of  his  will  the  onlv  person 
known  to  A.  in  the  least  like  this 
description  was  a  great-grandniece, 
Elizabeth  Jane  Stringer,  a  child  five 
years  old.  Held,  the  latter  took  as 
sufficiently  answering  the  description, 
and  evidence  that  the  will  was  a  copv 
of  an  earlier  one  made  in  ESizabeth 
Stringer's  lifetime,  and  that  the  legacy 
to  her  had  by  inadvertence  of  the 
solicitor,  who  did  not  know  of  her 
death,  been  recopied  into  the  new  will 
without  A.*s  attention  being  directed 
thereto,  was  inadmissible  [Stringer 
v.  Ckrdiner,  4  De  G.  &  J.  468.  Mr. 
Justice  Stephen  remarks  that  this 
decision,  the  result  of  which  was  to 
give  a  legacy  to  a  person  whom  the 
testator  had  no  wish  to  benefit,  and 
who  was  neither  named  nor  described 
in  the  will,  appears  to  be  a  practical 
refutation  of  the  principle  or  rule  on 
which  it  is  based  (Dig.  Note  xxxiii). 
Cp,  Coldwell  V.  Holme,  opposite]. 

A.  leaves  a  legacy  to  his  '*  cousin 
A.  B.  C.  Loftus."  A.  had  had  a 
cousin  of  that  name  who,  at  the  date 
of  the  will,  was  known  by  A.  to  be 
dead.  Evidence  that  by  a  mistake 
of  the  draftsman  the  above  name  was 
inserted  instead  of  his  cousin,  George 
Loftus,  held  not  admissible,  there 
being  no  ambiguity,  and  the  gift  held 
void  [Be  Ely,  66  KT.  462.  Cp, 
Strigner  v.  GarcUner,  sup, ;  and  Charter 
r.  C,  post,  600.] 

Property, — A.  bequeaths  **  33  shares 
in  the  E.  Co.  to  B.,  and  the  remaining 
shares  to  C."  It  appeared  that  A. 
held  74  shares  in  the  £.  Co.,  37  being 
original  fully-paid  shares,  and  37 
new  part-paid  bonus  shares,  which 
had  been  allotted  share  for  share  to 
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A.  deyised  to  B.  "  all  my  manBion- 
house  at  Tedworth  in  Hants,  and  all 
my  lands  in  Hants  devised  to  me  by 
my  late  husband,  and  all  my  other 
hereditaments  in  Hants."  Evidence 
was  received  that  there  was  an  exten- 
sive property  known  as  "  the  Ted- 
worth  Estate,"  partly  in  Hants  and 
partly  in  Wilts,  and  that  it  had  been 
enjoyed  together  as  one  property 
without  divisions  to  mark  the  county 
boundaries,  and  was  so  devised  to  A. 
by  her  late  husband,  and  that  the 
mansion-house  was  largely  dispro- 
portionate to  the  Hants  lands,  which 
formed  the  smallest  part  of  the  estate. 
Held,  only  the  lands  in  Hants  passed, 
notwithstanding  that  (1)  they  were 
insufficient  to  keep  up  the  house; 
(2)  that  farms  were  thereby  divided ; 
and  (3)  that  cottages  were  in  some 


Inadmisaibie, 

every  holder  of  original  ones. — Held, 
that  B.  took  33  single  fully-paid 
shares;  and  that  testimony  by  the 
secretary  of  the  company  that  A.  and 
most,  but  not  all,  of  the  other  share- 
holders used  to  treat  and  speak  of  the 
two  classes  as  one  (*.«.,  in  his  case  as 
37  double  shares),  and  gave  only  one 
receipt  for  their  dividends  on  both, 
was  not  admissible  [Millard  v.  Bailey, 
L.R.  1  Eq.  378  ;  alUer  had  there  been 
a  usage  by  all  the  holders  to  treat 
all  the  shares  as  double  shares]. 

A.  bequeaths  to  B.  his  "  140  shares 
in  the  C.  company."  It  is  proTed 
that  A.  held  40  fully-paid  and  240 
partly-paid  shares  therein.  Evidence 
of  declarations  by  A.  that  he  in- 
tended 140  of  the  partly- paid  shares 
to  go  to  B.  is  inadmissible,  althon^ 
under  the  circumstances  these  alone 
were  held  to  pass  {Be  Cheadle,  Bishop 
V.  Holt,  1900,  2  C3l  620,  QA.). 

A.  bequeaths  "  the  sum  of  £2000, 
Spanish  bonds  or  coupons  belooging 
to  me"  to  B.  A.  owned  4  Spaniw 
debentures  nominally  of  £1000  each, 
but  worth  actually  about  £500.  Held, 
that  these  debentures  beinff  suffi- 
ciently described,  B.  was  entiued  to  2 
but  not  to  all  of  them ;  and  that  evi- 
dence that  (1)  A.  habitually  described 
the  debentures  as  "  'of  £600  each  "  and 
the  4  as  "  securities  for  £2000;"  and 
(2)  had  declared  her  intention  to  leave 
the  whole  of  them  to  B., — was  inad- 
missible (Horwood  V.  Griffith,  4  De  Q. 
M.  &  G.  700). 

A.  devises  to  B.  "  my  estate  of 
Ashton  in  the  county  of  Devonshire. 
Held  (1),  that "  my  estate  of  Ashton 
was  equivalent  to  "  my  estate  at 
Ashton,"  and  passed  only  snoh  of 
A.'s  lands  as  were  situated  in  the 
manor  or  parish  of  Ashton ;  and  (2) 
that  evidence  that  A.  habitually  in- 
cluded lands  outside  these  limits  in 
the  term  "  Ashton  Estate,"  and  had 
instructed  the  scrivener  who  made 
his  will  '*  to  give  my  Ashton  Estate  ** 
to  B., — was  inadmissible  [Doe  v. 
Chichester,  4  Dow,  65.  In  Homer 
V,  Homer,  8  Gh.  D.  758,  774,  Bag- 
gallay,  KJ.,  stated  that  this  and 
other  cases  "  establish  that  under  a 
devise  of  lands  <U  a  place,  extrinsic 
evidence  is  not  admissible  to  show 
that  the  testator  intended  to  pass 
lands  not  at  that  place,   either   by 
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cases  separated  from  their  gardens 
[Webber  v.  Stanley,  16  CB-N-S.  698, 
disapproving  Stanley  v.  Stanley,  2 
J.  &  H.  491,  ccm/ra,'|Where  further  evi- 
dence had  been  received  and  relied 
on;  cp.  Pedley  v.  Dodds,  2  £q.  819; 
and  Cave  v,  Harris,  67  L.J.  Ch.  62]. 

A.  devised  his  **  messuages  and 
manufactory  on  the  west  side  of 
High  Street  in  the  occupation  of  B. 
and  C,  together  with  all  appurten- 
ances," to  D. — Evidence  was  received 
that  A.  owned  two  manufactories, 
one  on  the  west  side  of  High  Street 
and  another,  half  the  value,  on  the 
east  side,  both  of  which  were  at  the 
date  of  the  will,  and  had  been  for 
thirty  years  before,  occupied  and 
used  together  under  one  lease  by  B. 
and  C.  as  one  manufactory  and  at  a 
single  rent,  and  that  though  the 
smaller:  one  had  originally  been  sepa- 
rate yet  it  could  not  now  be  so  used 
without  considerable  alteration  and  re- 
adjustment. Held,  as  the  premises  on 
the  west  side  satisfied  the  description, 
they  alone  passed  (Smith  v.  Bidgway, 
L.R.  1  Ex.  331). 

A.  devised  to  his  wife  "  my  residence 
called  S.    House    and    the    premises 
thereto  as  the  same  are  now  occupied 
by   me."     Evidence  was   ffiven  that 
at  the  date  of  the  will  A.  had  let  off 
to  his  two  sons  for  their  business  an 
office  in  the  yard  of  S.  House  and  the 
stables  and  coach-house,  and  that  A. 
only  occupied  the  remainder.     Held, 
that  only  the  parts  occupied  by  A. 
passed,   and  that  the  inconvenience 
of  such  a  division  could  not  be  con- 
sidered.    Davev,  L.J.,  thought  that 
the  will  must  nrst  be  construed,  and 
that  evidence  could  only  be  adduced 
afterwards    to    show    if    there    was 
anything  answering  the  description. 
Smith,  L.J.,  remarked  that  if  evidence 
were  not  resorted  to  the  construction 
was  plain,  and  that  if   it  were  it  was 
in  favour  of  the  sons  [Be  Seal,  Seal  v, 
Taylor,   1894,   1  Ch.  316 ;    Morrell  v. 
Fisher,  4  Ex.  591  ;    Magee  v,  Lavell, 
L.R.  9  C.P.   107,  in  which  case  Den- 
man,    J.,    stated    that    extrinsic  evi- 
dence was  only  admissible   so  far  as 
to  identify  the   subject-matter.      In 
Be   Seal,  sup.,  evidence  further  than  to 
show  what    premises    were    occupied 
by  A.,  would  aeem,  under  the  present 
Rule,  to  have  been  inadmissible]. 


Inadmissible, 

reason  (1)  of  the  enjotfment  of  such 
other  lands  with  the  original  ones 
for  a  long  period  of  time;  or  (2)  of 
his  having  dealt  with  them  as  one 
property;  or  (3)  of  his  having 
nabittuMy  referred  to  them  as  one 
property  under  one  distinguishing 
name."  Doe  v.  Chichester,  however, 
seems  supportable  solely  on  the 
ground  that  in  this  particular  will  of 
meant  at  (see  Webb  v.  Byng,  1  K.  & 
J.  p.  686;  Webber  v.  Stanley,  16 
C.B.N.S.  p.  764  ;  and  cp.  arUe,  689-90, 
and  post,  603-4)]. 

A.  devised  to  B.  "  the  townland  of 
East  T.,  including  the  house,  offices, 
gardens,  and  demesne  of  Woodville." 
In  addition  to  the  original  demesne 
of  Woodville,  part  of  East  T.,  A. 
owned  two  adjoining  lands  M.  and 
C,  not  part  of  East  T.  Held,  evi- 
dence that  A.  had  always  treated 
and  spoken  of  M.  and  C.  as  part  of 
the  demesne  of  Woodville  was  inad- 
missible (King  v.  King,  13  L.R.I. 
531,  637-8). 

A.  conveys  to  B.  an  estate  called 
Gotton  Farm  by  a  deed  which 
describes  it  as  consisting  of  the  par- 
ticulars specified  in  a  schedule  and 
delineated  in  a  plan  thereon.  In 
trespass  by  A.  against  B.,  the  latter 
cannot  prove  that  a  close,  not  men- 
tioned in  either,  was  always  occupied 
and  tenanted  by  A.  as  part  of  the 
farm  and  so  passed  by  the  deed 
to  B.  [Barton  v,  Dawes,  lOC.B.  261 ; 
Llewellyn  v,  Jersey,  11  M.  &  W.  183  ; 
Boyle  17.  Mulholland,  10  Ir.  C.L.  Rep. 
160 ;  Baird  v.  Fortune,  4  Macq.  H.L. 
127,  149.  In  the  case  of  lands 
abutting  on  highways  or  non- tidal 
rivers,  however,  the  owner  of  the  land 
will  be  presumed  to  own  the  soil  to 
the  middle  of  the  road  or  river, 
though  the  map  only  shows  the  land 
as  going  up  to  the  side  of  either; 
and  evidence  in  rebuttal  of  this  pre- 
sumption may  then  be  given,  post, 
623-4]. 

A.  conveys  a  house  to  B.  "  as  now 
staked  and  marked  as  lot  24  in  the 
particulars  of  sale,  with  all  ways 
thereto  appurtenant."  Held,  that  a 
plan  of  the  premises  marked  on  the 
particulars  of  sale,  but  not  on  the 
conveyance,  was  not  admissible  to 
show  that  a  right  of  way,  though  not 
appurtenant,    was   included   [Barlow 
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17.  Rhodes,  1  Or.  &  M  439.  So»  whon 
minerals  had  been  reflerved  by  the 
grantor  in  a  oonveyanoe,  the  condi- 
tions and  particulars  of  sale  were 
rejected  to  show  that  sandstone  was 
not  included*  GreTille  v.  Hemingway, 
87  L.T.  443,  cited  anU,  582]. 

A.  buys  the  '*  entire  rights  and 
liabilities  "  of  a  business  from  B.,  and 
agrees  "  to  take  oyer  B.*s  liabilities 
as  scheduled."  Held,  there  being 
other  liabilities  which  were  not 
scheduled,  that  evidence  was  not 
admissible  to  show  that  by  "  liabili- 
ties "  the  psrties  meant  only  those 
scheduled  [Lloyd  v.  Sturgeon  Co., 
ante,  648 ;  snd  ep.  Mercantile  Bank 
of  Sydney  v.  Taylor,  aniCj  552]. 

Rule  HI. 
Incorreci  Names^  Descriptions,  <Jy. 

One  Person  or  Object. — A.,  having 
contracted  to  buy  land  from  "  B.  as 
legal  personal  representative  of  C," 
resists  specific  performance  on  the 
ground  that  B.  had  misdescribed  him- 
self as  such.  B.  may  prove  that  at  the 
time  of  the  contract  he  was  the  only 
person  entitled  to  take  out  letters  of 
administration  to  C.*8  estate,  and  that, 
after  the  contract,  he  did  take  them 
out  (Towle  V.  Topham,  37  L.T.  308). 

A  vendor  conveys  property  to 
"  William  Wray  of  Laurel  ELouse, 
Highgate."  Evidence  is  admissible 
that  the  deed  was  executed  by  Henry 
Wray,  who  signed  the  name  "  William 
Wray  "  for  himself  and  several  part- 
ners, as  purchasers  (Wray  v.  Wray, 
1906,  2  Ch.  349 ;  cp.  Simmonds  v. 
Woodward,  1902,  A.C.  100). 

In  a  settlement  case  a  deed  of 
apprenticeship  is  produced  made  be- 
tween "  Jose]^  R.  and  John  B.,"  but 
signed  **  Joseph  R.  and  Joseph  B." 
Testimony  by  John  B.  is  receivable 
that  he  was  the  person  mentioned, 
and  that  he  had  served  the  apprentice- 
ship and  been  bound  by  the  indenture 
(R.  V.  Wooldale,  6  Q.B.  649). 

So,  where  Thomas  D.  executed  a 
will,  but  opposite  his  mark  *'  John 
D."  had  been  written, — evidence  that 
there  was  no  person  at  that  address 
except  Thomas  D.,  that  the  mistake 
arose  through  his  being  commonly 
known  as,  and  called,  "  John,"  and 
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that  he  had  five  ohildren  as  named 
in  the  will,  was  received  {Re  Douoe, 
2  S.  &  T.  593 ;  Re  Clarke,  1  id,  22). 

And  where  a  voting- paper  beginning 
"  I,  the  undersigned  A.,  was  signed 
"  B."  evidence  by  the  town  clerk 
that  he  gave  A.'b  paper  by  mistake 
to  B.,  who  signed  it  without  noticing 
the  mistake,  was  admitted  to  explain 
the  patent  ambiguity  and  validate 
the  vote  (Summers  v,  Moorhouse,  13 
Q.B.D.  388). 

A.  leaves  a  legacy  to  **  the  daughters 
of  my  late  mend  Ignatius  Scoles, 
deceased." — A.  had  no  deceased 
friend  of  that  name,  but  had  a  friend 
Ignatius  Scoles,  a  priest,  unmarried 
and  alive,  who  had  several  sisters, 
all  the  children  of  Joseph  Scoles, 
who  was  dead  at  the  date  of  the 
will.  Evidence  of  former  wills  made 
by  A.  in  which  legacies  were  left  to 
the  daughters  of  Joseph  Scoles,  archi- 
tect, was  admitted  to  show  that 
father  and  daughters  were  both  known 
to  A.,  and  so  inferentially  that  the 
latter,  though  misdesciibed,  were 
intended  (Re  Waller,  White  v.  Scoles, 
80  L.T.  701). 

A.  having  left  a  legacy  to  "  Cathe- 
rine Eamley  "  which  was  claimed  by 
Gertrude  Yardley, — evidence  was 
admitted  that  there  was  no  such 
person  as  the  former,  but  that  the 
latter  was  a  friend  of  the  testator,  who 
usually  called  her  "  Gatty,"  which 
might  have  been  mistaken  by  the 
scnvener  for  Katy,  ».e.,  Catherine 
[Beaumont  v.  Fell,  2  P.  Wms.  141 
(1723);  cp.  Re  Hooper,  88  L.T.  160. 
in  the  earlier  case  it  was  said  that 
this  laxity  would  not  apply  to  a  grant 
or  even  a  devise  of  land  oy  reason  of 
the  mistake  both  of  Christian  and 
surname ;  but  see  arUe,  573, 598.  De- 
clarations of  intention  by  the  testator 
were  also  received,  though  these 
would  now  be  inadmitfsible  (Tay.  s. 
1211)]. 

A.  left  a  leeacy  to  the  **  Patagonian, 
Chilian,  ana  Peruvian  Missionary 
Society."  Evidence  was  received 
that  there  was  no  such  society,  but 
that  there  was  a  "  South  American 
Society "  which  carried  on  missions 
at  those  places,  and  that  A.  knew  of 
and  subscribed  to  it,  and  the  legacy 
was  given  to  it  [Makeown  v.  Ardagh, 
I.R.    10  Eq.   445;    Re  Vaughan,    17 
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See  Re  Murphy,  ante,  306.  In  Re 
Waller,  apposite,  the  former  wills 
were  rejected  as  evidence  of  an  inten- 
tion by  A.  to  benefit  the  daughters 
of  Joseph  Scoles. 
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T.L.B.  278,  where  entries  in  the 
testator's  cash  book  showine  dona- 
tions made  ten  years  after  &»  date 
of  the  will  were  admitted  to  identify 
a  misdescribed  institution ;  and  ep. 
arUe,  667,  and  inf,  601]. 

Ttoo  or  more  PersoTU. — A.  appointed 
his  "  son  Forster  Charter  "  his  executor. 
A  son  who  had  died  before  the  will,  had 
been  so  called,  but  A/s  only  living 
sons  were  William  Forster  Charter 
and  Charles  Charter.  Evidence  that 
William  Forster  had  quarrelled  with 
his  father  and  for  many  years  lived 
away  from  home,  and  was  habitually 
called  by  his  father  "  William "  or 
"  Willie  "^^  and  not  "  Forster  "  ;  while 
Charles  lived  at  home  and  helped  his 
father  to  work  the  farm,  was  received 
to  show  that  the  latter  and  not  the 
former  was  intended  (Charter  v. 
Charter,  L.R.  7  H.L.  364 ;  ante,  307  ; 
cp.  Re  Towhill,  3  L.R.I.  21). 

A.  leaves  a  legacy  to  **  my  dear 
wife,  Caroline."  Upon  evidence  that 
A.'s  wife's  name  was  Mary,  but  that 
she  had  separated  from  him,  and 
that  he  had  then  bigamously  married 
a  woman  called  Caroline,  who  was 
living  with  him  at  the  date  of  his 
will  and  death.  Held,  that  the  latter 
took  (Doe  V.  House,  6  C.B.  422; 
cp.  Re  Howe,  33  W.R.  48). 

A.  left  a  legacy  to  "  my  cousin 
Harriet  Cloak."  She  had  at  the  date 
of  the  will  no  cousin  strictly  answer- 
ing that  name,  but  had  (I)  a  cousin 
whose  name  had  been  Harriet  Cloak, 
but  who  had  since  married  and  become 
Harriet  Crane ;  and  (2)  a  cousin's 
wife  whose  name  was  Harriet  Cloak. 
Held,  that  **  cousin,"  though  primarily 
meaning  by  consanguinitv,  mu;ht  in 
a  secondary  sense  mean  by  affinity ; 
and  that  evidence  that  A.  was  more 
intimate  with  (2)  than  with  (1)  and 
knew  that  at  the  date  of  the  will  (I) 
was  married  and  no  longer  called 
Cloak,  was  admissible  and  sufficient  to 
give  the  Wacy  to  (2)  [Cloak  v.  Ham- 
mond, Re  Taylor,  34  C  h.  D.  266,  C.  A.]. 

A.  leaves  a  legacy  to  "  B.'s  daughter 
my  codchild,  for  her  sole  and  separate 
use.  On  evidence  that  B.  had  two 
sons,  one  of  whom  was  B.'s  godchild, 
and  two  daughters,  one  of  whom  only 
was  married,  neither  being  a  godchild 
of  B.,  Held,  that  the  godson  took 
{Re  Blayney's  Trusts,  I.E.  9  Eq.  413). 


InadmissibU, 


Two  or  more  Persons, — A.  devises 
land  to  "  John  Hiscocks,  the  eldest 
son  of  John  Hiscocks."  The  latter 
had  two  sons,  Simon,  his  eldest,  and 
John,  his  second  son,  who,  however, 
was  the  eldest  son  by  a  second  mar- 
riage. Held,  that  though  the  circum- 
stances of  the  family  might  be  proved, 
yet,  as  there  was  no  equivocation, 
evidence  of  instructions  given  by  A. 
for  his  will  and  declarations  made 
to  him  after  its  execution  were  not 
admisHible  to  show  which  of  the  two 
was  intended  [Doe  v,  Hiscocks,  5 
M.  &  W.  363.  Similar  evidence  was 
rejected  in  Charter  v.  Charter,  J2e 
Towhill,  and  Cloak  v.  Hammond, 
Re.  Taylor,  oppositr ;  and  in  Bemascooi 
V.  Atkinson,  10  Hare,  345,  and  Be 
Ingle,  11  Eq.  678]. 
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So,  where  A.  deviBed  property  to 
"  Elizabeth,  the  natural  daughter  of 
B.,**  and  it  appeared  that  B.  had  a 
natural  son  John,  and  afterwards,  on 
K's  marriage  to  C,  a  legitimate 
daughter  Elizabeth,  Held,  on  evidence 
that  A.'s  nephew  was  the  putative 
father  of  the  former,  and  that  in 
oansequenoe  A.  had  wished  him  to 
marry  B.,  though  there  was  no  proof 
that  A.  knew  tne  sex  of  B/s  illegiti- 
mate child,  that  John  took  (Byall 
V.  Hannam,  10  Beav.  636). 

A.  left  a  legacy  to  "  the  fund  for 
superannuated  preachers  and  widows 
of  Wesleyan  ministers."  There  was 
no  fund  of  that  name ;  but  there 
were  (1)  '*  The  Worn-out  Ministers  and 
Ministers'  Widows  Auxiliary  Fund," 
and  (2)  "The  Itinerant  Methodist 
Preachers'  Annuitant  Society."  Evi- 
dence was  received  that  A.  was  a  sub- 
scriber to  (I) ;  and  also  that  he  had 
once,  25  years  before,  given  a  dona- 
tion to  (2), — ^the  former  being  held  en- 
titled (Bimting  v.  Marriott,  10  Beav. 
163 ;  cp.  King's  ColL  Hosp.  t;.  Wheildon, 
18  id.  30). 

A.  left  a  legacy  to  "  The  London 
Hospital  for  Incurables."     There  was 
a  Bioyal  Hospital  for  Incurables  at 
Putney,  the  oldest  and  latest  near 
London ;     and   a   British   Home   for 
Incurables  at    Clapham  Rise.      Affi- 
davits by  A.'s  widow  were  received 
(with  hesitation)  that  A.  had  visited 
Clapham  Rise  and  knew  of,  and  had 
expressed  sympathy  for,  the  inmates 
of    the    latter;     wnile    she    did   not 
believe  he  knew  of  the  existence  of 
the    former.     Held,    by    a    majority 
of  the  Court,  that  the  former  took — 
and  that  the  affidavits  were  no  proof 
that  A.  did  not  know  of  the  latter 
[i2e  Beale,  6  T.L.R.  308,  C.A. ;  British 
Home    t;.     Eoyal    Hospital,    Times, 
Mar.  11,  1904,  C.A.,  where  the  same 
institutions  were  yvolved  and  entries 
in  A.'s  diary  of  subscriptions  made 
several  years  after  the  will  to  both, 
was    received.     Cp.    Re    Doane,    8 
T.L.B.    550,1  and  arOe,  594-595    and 
599].  i 

Erroneous  enumeration  of  Class, — 
A.,  by  will  in  1873,  leaves  a  lesacy 
to  '*  each  of  the  3  children  of  Mrs. 
W.,  widow  of  Wm.  W."  The  latter, 
a  half-brother  of  A.,  had  died  in  1857, 
leaving    a    widow    and    3    children. 


InadmisaibU, 


Erroneous  enumeration  of  Class, — 
A.^bequeaths  a  fund  **  equally  be- 
tween my  9  n'andchildren,  viz.,  the 

3  children  of  B.,  the   3   of  C,  the  2 
of  D.,  and  the   one  of  E."     D.   had 

4  children,  2  by  his  first  and  2  by  his 
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one  of  whom  died  in  1870,  the  other 
2  surviving.  In  1858  Mrs.  W.  had 
married  again,  and  at  the  date  of  the 
will  had  6  children  by  her  second 
husband.  On  evidence  that  A.  knew 
of  the  eidstence  of  the  first  3 
children,  but  not  of  the  death  of  the 
one,  and  knew  of  the  death  of  Wm. 
W.  and  the  widow's  remarriage,  but 
not  of  the  number  of  children  by 
such  remarriage.  Held,  that  the  two 
children  alone  took  (Newman  v, 
Piercey,  4  Ch.  D.  41.  Cp,  Andrews 
V.  Andrews,  ante,  592). 


Property. — A.  lets  B.  the  second 
floor  of  13  and  14  Old  Bond  Street, 
*'  together  with  free  ingress  and  egress 
through  the  staircase  of  No.  13." — 
There  was  a  lift,  but  no  staircase,  in 
No.  13,  and  two  staircases  (front  and 
back)  in  No.  14.  In  an  action  by  B., 
claiming  the  une  of  the  latter  on  the 
groimd  of  mistake  in  the  lease,  A. 
counter-claiming  for  rectification  con- 
fining B.  to  the  use  of  the  lift  of  No. 
13, — Held,  as  the  description  referred 
to  a  non-existent  thing,  "  the  stair- 
case at  13,"  and  was  too  indefinite 
to  refer  to  14,  it  was  doubtful  whether 
the  doctrine  of  falsa  demonstrcUio  ap- 
plied, but  on  the  evidence  of  common 
mistake  the  lease  was  rectified,  giving 

B.  the  use  of  the  back  staircase  in  No. 
14  [Cowen  v.  Truefitt,  1809,  2  Ch.  309, 

C.  A.  Cp,  Hutohins  v.  Scott,  ante,  5541. 
A.  obtains  an  advance  from  a  bank 

upon  executing  a  deed  charging  the 

S remises  in  a  schedule  thereto,  which 
escribed  them  as  "  three  leasehold 
houses  in  C.  held  by  the  mortgagor 
under  a  lease  of  the  26th  September." 
A.  owned  these  three  houses,  but  only 
one  was  held  imder  that  lease.  A.  a 
trustee  in  bankruptcy  having  claimed 


Inadmissible. 

second  wife.  Held,  this  was  a  gift  to 
grandchildren  as  a  class,  and  tii&t  no 
evidence  beyond  the  state  of  the  family 
was  admissible  to  confine  the  bequest 
to  the  children  of  D.'s  first  marriage. 
The  evidence  tendered  was  that  A. 
knew  of  the  children  of  D.'s  seoond 
marriage,  but  had  never  seen  them, 
had  said  he  knew  nothing  about  them, 
and  had  often  declared  his  intention 
only  to  b^iefit  the  children  of  D.'s 
first  marriage  (Matthews  v.  Foul- 
shaw,  12  W.R.  1141). 

A.  left  a  legacy  to  "  the  3  ehildren 
of  B.  bom  prior  to  her  mairiage  witli 
C."  At  the  date  of  the  will  B.  had 
4  illegitimate  children  prior  to  such 
marriage-^3  by  A.,  and  one,  some 
years  earlier,  by  another  man.  Held, 
that  the  presumption  of  mistake  did 
not  apply  to  illegitimate  duldren; 
that  in  the  absence  of  evidence  to 
show  that  A.  knew  of  the  existence 
of  the  fourth  child  and  admitted  it 
to  be  his,  the  3  alone  took ;  but  that 
declarations  by  A.  that  he  only  in- 
tended to  benefit  his  own  ohUdreii 
was  inadmissible  {Be  Mayo,  Chester 
V  Keirl,  1901, 1  Ch.  404). 

Property. — A.  agrees  with  B.  "to 
do  the  brick- work  of  the  several  houses 
in  South  Street  and  Southampton 
Street,"  A.  finding  the  labour  and 
B.  the  materials  In  an  action  by 
A.  against  B.  for  not  finding  the 
materials,  B.  tendered  evidence  (1) 
that  he  had  no  ground  in  Southampton 
Street,  though  he  afterwards  bought 
some  and  built  houses  thereon ;  and 
(2)  that  '*  and "  was  a  mistake,  and 
he  tendered  a  receipt  by  A.  in  respect 
of  work  done  "  at  houses  in  South 
Street,  Southampton  Streets"  Held, 
that  the  document  being  unam- 
biguous, evidence  that  "  and  "  was 
inserted  by  mistake  was  inadmissible  ; 
but  on  the  other  admissible  evidence 
A.  was  only  entitled  to  a  verdict  in 
respect  of  the  South  Street  houses 
[Hitchin  v.  Groom,  5  C.B.  515;  thd 
question  of  the  intention  of  the 
parties  wab  held  to  be  for  the  Court 
on  the  construction  of  the  document, 
and  not  for  the  jury]. 

A.  sues  B.  on  a  bill  of  exchange 
accepted  by  the  latter,  the  amount 
in  figures  in  the  margin  beins  £245, 
but  in  words  in  the  t^y  of  l^e  bill, 
**  Two  hundred  pounds."     Evidence 
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that  the  oontraot  only  ohorged  one  of 
the  houses, — Held*  that  all  the  houses 
were  ohareed  ;  that  though  the  agree- 
ment mi^t  have  been  rectified,  the 
case  could  be  treated  as  one  of  mis- 
description, and  evidence  was  admis- 
sible, in  identification,  that  before 
the  advance  A.  pointed  out  the  three 
houses  to  the  manager  as  those  he 
offered  to  charge,  and  that  the  manager 
accepted  them,  and  made  the  advance 
on  that  basis  {Be  Boulter,  4  Ch.  D. 
241). 

Au  devised  her  "  freehold  lands 
and  hereditaments  at  M.,''  to  B. 
A.  had  two  freehold  and  two  copy- 
hold fields  at  M.  Evidence  was 
admitted  (1)  that  A.  was  not  aware 
of  any  difference  in  tenure  between 
them,  or  (as  the  fact  was)  that  they 
had  devolved  on  her  in  two  different 
rights;  and  (2)  that  the  four  fields 
were  usually  known  and  reputed  in 
the  locality,  to  be  "  freeholds "  or 
"  customary  freeholds  *' ;  and  B.  was 
held  entitled  to  aU  four  (Re  Steel, 
1903,  1  Ch.  135). 

A.  devised  "  all  that  part  of  Risby's 
estate  devised  to  me  by  my  faUier's 
will,  consisting  of  L.  meadow,  K. 
pasture,  F.  meadow,  and  M.  meadow." 
— Held,  on  evidence  that  by  his 
father's  will  two  other  closes  were 
devised  to  A.,  and  that  extreme 
inconvenience  would  result  from 
separating  them,  the  whole  six  passed 
(leavers  v.  Blundell,  6  Ch.  D.  436, 
C.A.). 

A  testator  devised  to  A.  "  all  my 
farm  called  Trogues-farm  now  in  the 
occupation  of  C."  and  to  B.  the  resi- 
due of  his  lands.  In  ejectment  by 
K  for  two  closes  of  which  A.  had 
taken  possession  under  the  devise, 
B.,  to  show  that  these  were  not  parcel 
of  T.  farm,  nor  did  the  testator 
take  them  as  such,  tendered  evidence 
(1)  that  the  two  closes  were  not  in 
the  occupation  of  C.  but  of  M.,  who 
paid  rent  for  them  to  the  testator, 
showing  that  the  latter  knew  they 
were  not  in  C's  occupation ;  and  (2) 
that  by  the  will  of  H.,  who  had 
devised  them  to  the  testator,  they 
were  devised  as  **  Dale-cIoBes,"  sepa- 
rately from  Trogues-farm ;  and  (3) 
evidence  in  replv  by  A.  that  shortly 
before  making  his  will  the  testator 
served  a  notice  to  quit  on  M.,  in  which 


InadmieaibU. 

that  the^ill  was  given  in  payment 
for  goods  of  £245 ;  that  B.  intended 
to  accept  for  that  amoimt ;  and  that  he 
had  be^n  applied  to  three  times  for  the 
"  bill  of  £245  left  with  him  for  accept- 
ance,"— ^held  inadmissible,  the  am- 
biguity being  a  patent  one,  and  that 
A.  could  only  recover  £200  [Saunder- 
son  V.  Piper,  5  Bing.  N.C.  425 ;  op. 
Villiers  v.  Skelton,  ante,  554]. 


A.  having  estates  in  the  county  of 
dare  and  city  of  Umeriok,  devises 
"  all  his  estates  in  the  county  of 
Limerick  and  city  of  Limerick  to 
B.  Evidence  is  not  admissible  to 
show  that  A.  intended  thereby  to 
devise  his  estates  in  the  coimty  of 
dare,  since  there  was  neither  an  im- 
perfect, nor  any,  description  of  such 
estates  in  the  will  (Miller  v.  Travers, 
8  Bing,  244;  an/e,  553). 

A  testator  devised  to  A.  "  the 
house  in  which  I  now  reside,  with  the 
stables  and  other  buildings  adjoining, 
and  the -several  closes  called  X.,  part 
of  the  farm  and  lands  now  in  my  own 
oeeupcUitm"  and  to  B.  the  property 
not  devised  to  A.  The  question 
bein^  whether  two  cottages  originally 
adjoming  the  house,  but  which  oef ore 
the  date  of  his  wiU  the  testator  had 
separated  thsrefrom  by  a  wall  and 
let  off,  passed  to  A, — Held,  that  thev 
passed  to  A.  as  "  adjoining,"  although 
they  were  not  in  the  testator's  own 
occupation,  and  that  declarations  by 
him  that  he  meant  the  cottages  to 

fo  to  B.  were  inadmissible  [Soe  v. 
[olton,  5  Nev.  &  M.  391 ;  ep.  Doe  v, 
Hubbard,  15  Q.B.  227,  in  which  a 
question  put  to  the  solicitor  who 
orew  the  will  of   *'  what  the  testator 
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he  described  the  two  closes  as  **  my 
lands  belonging  to  and  called  Troffues- 
farm/*  showing  that  he  considered 
them  as  parcel, — Held  admissible,  and 
that  the  closes  passed  as  parcel  of  the 
farm  to  A.  (Goodtitle  v.  Southern,  1 
M.  &  S.  299). 

A.  devised  to  B.  "all  his  estate  in 
Shropshire  called  Ashford  Hall."  On 
a  bill  to  execute  the  trust,  the  heir 
contending,  on  the  authority  of  Doe 
V.  Chichester,  ante,  596-7,  that  only 
the  capital  messuage  and  mansion- 
house  called  Ashford  House,  con- 
taining about  ten  acres,  passed,  and 
not  tnat  and  other  neighbouring 
parcels  of  about  150  acres, — Held, 
evidence  contra  was  admissible  that 
A.  and  his  predecessor  had  always 
used  the  whole  as  one  estate  and  had 
habitually  described  it  as  "  the  Ash- 
ford Hall  instate,"  as  the  heir  himself 
had  also  done,  and  that  the  whole 
passed  (Ricketts  v.  Turquand,  I 
H.L.C.  472 ;  cp.  Doe  t;.  Jersey,  1  B. 
&  Aid.  550;  Castle  v.  Fox,  ante, 
589-90  ;  Hardwick  v.  Hardwick,  16  £q. 
168). 

A.,  by  wiU  in  1804,  devised  "  all 
my  landiB  in  D.  parish  "  to  B.  for  life, 
then  to  C.  At  the  date  of  his  will 
A.  had  a  farm  in  D.  parish,  one  part 
of  which  was  in  the  adjoining  parish 
of  W.  In  ejectment  affainst  G.  by 
A.'b  heir  for  the  lands  in  W.,  evidence 
by  C.  was  admitted  that  the  latter 
were  commonly  reputed  to  be  in  D. 
parish ;  that  B.  had  during  her  life 
occupied  them  as  such  without  dis- 
turbance ;  and  that  though  rated  in  W. 
since  1824,  they  had  been  rated  in  D. 
in  1804  (Anstee  v.  Nelms,  1  H.  &  N. 
225). 

A.  devised  to  B.  "  all  that  farm  and 
lands  called  H.,  in  the  parish  of 
L.,  containing  by  estimation  eighty 
acres,  more  or  less,  now  in  the  occupa- 
tion of  B."  Evidence  was  received 
that  there  was  a  farm  in  the  occupa- 
tion of  B.  known  as  H.  and  so  caUed 
for  sixty  vears,  containing  89  acres 
of  freehola  in  the  parish  of  L.  and 
86  acres  of  copyhola  in  an  adjoinins 
parish,  the  whole  used  and  rentea 
as  one  farm ; — held*  that  the  whole 
farm  passed  (Whitfield  v.  Langdale, 
1  Ch.  D.  61 ;  Crawshay  v.  Grawshay, 
72  L.T.  Jo.  269). 


InadmisnbU. 

had  said  as  to  the  two  cottages  ?  '* 
was  disallowed,  Campbell,  C.J.,  re- 
markins  that  the  inquiry  was  not 
confined  to  the  meaning  tiie  testator 
usually  affixed  to  the  expression 
**  his  two  cottages,"  or  to  the  designa> 
tion  by  which  any  part  of  his  property 
usually  went,  but  was  calculated  to 
bring  out  an  answer  as  to  his  inten- 
tions in  making  the  will]. 


CHAP.  XLVI.] 


RULB  IV.    EQUIVOCATIONS. 


605 


Admiastble, 

Mistake.  Specific  Legacy, — A.  be- 
aneaths  in  legiusieg  to  B.  and  others 
*'£1000  of  the  3  per  cent.  GodboIs 
now  standing  in  my  name  at  the 
Bank."  At  the  date  of  her  will  and 
death  A.  had  no  Consols.  Held, 
evidence  that,  three  years  before  her 
will,  A.  had  had  that  amount  of 
Consols,  which  she  then  sold  out, 
lending  the  proceeds  to  B.,  who  paid 
her  the  same  dividends  until  her 
death,  was  admissible  not  to  prove 
the  mistake  in  description,  which  was 
obvious,  but  to  explain  how  it  arose ; 
and  that  the  legacies,  which  would 
have  been  specific  had  A.  owned  the 
Consols,  were  general  ones  payable 
out  of  her  personal  estate  [Lmdgren 
V.  Lindgren,  9  Beav.  368,  approving 
and  explaining  Selwood  v.  Mildmay, 
3  Vee.  306.  These  cases  were  followed 
in  Findlater  v.  Lowe,  1904,  1  I.R. 
519,  and  Be  Smith,  20  T.L.R.  207]. 


Inadmieeible. 

Mistake.   Specific  Legacy. — In  Lind- 

Sen  V.  Lindgren  and  Selwood  v. 
ildmay,  opposiUj  the  evidence  ten- 
dered was  expressly  held  not  admis- 
sible to  show  that  A.,  when  he  used  the 
erroneous  description  of  the  first  stock, 
meant  to  bequeath  the  moneys  and 
securities  substituted  therefor. 


Rule  IV. 
Equivocations. 


A.  sold  goods  to  B.  "to  arrive  ex 
Peerless  from  Bombay.**  Evidence 
was  admitted  that  there  were  two 
ships  of  that  name,  and  that  A.  in- 
tended one  and  B.  the  other  [Raffles 
V.  Wichelhaus,  2  H.  A;  C.  906 ;  hera 
the  ambiguity  went  to  the  /ac^um,and 
the  parties  not  being  ad  idem  there 
was  no  contract;  cp.  aiUe,  559  n. 
For  Mr.  Justice  Holmes'  explanation 
of  this  case,  viz.,  not  that  each  party 
meant,  but  that  each  saH,  a  different 
thing,  see  ante,  576  ;  eontrat  Williams, 
V.  &  P.,  669-^70  ».]. 

A.  sues  B.  on  the  following  gua- 
rantee :  *'  With  regard  to  the  trans- 
ferring of  C.*s  order,  it  shall  be  paid. 
B.,  Jan.  20."  A.  had  supplied  two 
lots  of  goods  on  C.'s  order :  one  on 
Jan.  13,  for  £15,  the  invoice  of  which 
A.,  at  C.'s  direction,  had  sent  to  B. ; 
and  one  for  £44,  before  sending  which 
to  C,  A.  had  required  B.'s  guarantee, 
and  upon  receiving  it  as  above, 
the  goods  were  sent.  Held,  that 
declarations  '  of  intention  by  B. 
were  admissible  to  show  to  which 
of  the  two  debts  his  promise  applied 
(Brunton  v.  Dullens,  1  F.  &  F.  450). 


See  Smith  v.  Jeffryes,  ante^  586, 
where  under  a  contract  to  sell  "  Ware 
potatoes,'*  evidence  that  there  were 
two  sorts  of  that  name,  and  that  each 
party  meant  a  different  sort,  was  re- 
jected. 
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A.  sold  B.  a  public-house  called 
"  The  Jolly  Sailor,  with  offices,  &o., 
as  per  plan."  On  the  back  of  the 
agreement  A.  had  written  to  his 
solicitor :  "  Mr.  M.,  please  put  on  the 
number  in  the  plan."  In  an  action 
for  specific  performance  by  B.,  evi- 
dence (1)  that  there  vrere  two  plans 
of  the  property,  one  as  lot  9  and  the 
other  as  lot  12,  the  dimensions  of 
which  differed;  and  (2)  of  A.*8  ad- 
mission in  cross-examination  that  it 
was  lot  12  that  was  referred  to,  was 
received,  and  the  agreement  held 
sufficient  under  the  statute  [Naylor 
V.  Goodall,  26  W.R.  162 ;  ep.  Hodges 
V.  HorsfaU,  1  Buss.  &  IkL  116,  where 
the  evidence  failing  to  identify  which 
of  severaJ  plans  was  intended,  specific 
performance  was  refused  s  ante,  581]. 

A.  devised  to  B.  certain  lands 
"  bounded  by  the  Dublm  road."  At 
the  date  of  the  will  there  vrere  two 
Dublin  roads  in  existence,  the  **  old  " 
and  the  *'  new."  Held,  evidence  that 
A.  was  familiar  with  the  old  road,  and 
had  referred  to  it  in  a  lease  exe- 
cuted by  him  in  his  lifetime,  but  that 
he  was  not  familiar  with  the  new  road, 
was  admissible  (Carroll  v.  Barry,  40  Ir. 
L.T.R.  122). 

A.  devised  one  house  to  "  Greorge 
Qord,  the  son  of  George  Gord," 
another  to  "  George  Gord,  the  son  of 
John  Gord,"  and  a  third  to  "  George 
Gord,  the  son  of  Gord."  Held,  dec- 
larations of  intention  by  A.  that  he 
meant  the  fibrst  of  the  two  Georges, 
were  admissible  [Doe  v.  Needs,  2 
M.  &  W.  129.  Parke,  B.  remarked 
that  the  mention  of  two  fathers  called 
Gord  had  no  more  effect  than  proof 
of  that  fact  by  extrinsic  evidence; 
aliter  had  the  third  devise  been  to 
"  George  Gord,  the  son  of  —  Gord," 
for  then  there  would  have  been  a 
patent  ambiguity  showing  that  no 
certain  object  had  been  selected]. 

A.  left  property  to  **  the  deceased 
son  (named  ibamber)  of  my  father's 
sister."  It  beinff  proved  wat  there 
were  three  such  deceased  sons.  Held, 
declaiations  of  intention  were  admis- 
sible, though,  none  being  given,  the 
nft  was  declared  void  {Be  Stephenson, 
Donaldson  v.  Bamber,  1897,  1  Ch. 
75,  C.A.). 

A.  devised  one  part  of  his  propertv 
to  "  my  nephew  Morgan  Morgan 


InadmisaibU. 

A.,  by  will  in  1881,  recited  that 
she  had  "  settled  "  certain  property 
on  her  daughter.  Evidence  having 
been  given  that  A.  had  made  no  settle- 
ment inter  vivos,  but  had  made  a  prior 
will  in  1873,  to  which  the  word 
"  settled "  might  possibly  apply, — 
Held,  declarations  by  A.  snowing 
she  intended  to  refer  to  a  settlement 
inter  vivos  which  she  erroneously 
supposed  she  had  made,  were  in- 
admissible, since,  except  in  her  own 
mistaken  belief,  there  was  no  seooind 
*'  settlement "  to  which  the  words 
could  apply,  and  so  no  ambiguity 
(Paton  V.  Ormerod,  1892,  P.  247). 


A.  devised  to  "  Matthew  Weetlake, 
my  brother,  and  to  Simon  Westlake, 
my  brother's  son,  my  house  called  S., 
j ointly  and  severally. "  It wuproved 
that  A.  had  three  brothers,  Thomas, 
Richard,  and  Matthew,  each  of  whom 
had  a  son  called  Simon.  Held, — ^it 
being  clear  on  the  construction  that 
A.  was  speaking  of  the  son  of  that 
brother  who  was  then  particularly 
in  his  mind, — there  was  no  ambiguitT, 
and  evidence  of  A.'s  declarations  m 
favour  of  Richard's  son  was  inadmis- 
sible (Doe  V.  Westlake,  4  B.  ft  Aid.  67). 

A.  left  a  iM^aoy  to  his  "  nieoe  Laura* 
second  daughter  of  my  brother  J.  H. 


Webber 


another   to   his   "  niece 


Laura  "  ;  and  the  residue  to  "  Laura 
Webber."  It  appearing  that  he  had 
another  niece  called  Laura  F.  T. 
Webber, — extrinsic  evidence  in  favour 
of  the  latter   was  rejected   on   the 

ground  that  the  intention  hnng  clear 
om  the  will  itself,  no  equivooatkm 
arose  (Webber  v,  Gorbett,  L.R.  16 
Eq.  515). 
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aad  another  part  to  "  my  nephew 
Morgan  Morsan  of  M."  and  ordered 
"  the  aboTe  Morgan  Morgan  "  to  pay 
certain  sums  to  A.'b  sister.  There 
being  two  nephews  called  Morsan 
Morgan,  one  of  M.  T.  and  the  ouier 
of  M., — in  ejectment  by  the  lessor  of 
the  former  against  the  devisee  of  the 
latter,  it  was  contended  that  as  the 
devise  was  in  one  case  to  M.  M. 
simply,  and  in  the  other  to  M.  M. 
of  M.,  it  was  clearly  to  different 
nephews,  and  no  evidence  eorUra 
could  be  given.  Held,  however,  that 
declarations  by  A.  that  he  meant  both 
properties  to  go  to  M.  M.  of  M.  was 
admissible  (Doe  v.  Morgan,  1  Gr.  & 
M.  235). 

A.  devisesjOToperty  to  "  my  grand- 
son Robert  William  Henderson.'*  A. 
had  two  crandsons,  one  Robert  Wil- 
liam Henderson  and  the  other  William 
Robert  Henderson.  Held,  that  an 
equivocation  arose,  and  declarations 
oi  intent  by  A.  were  admissible  to 
show  to  which  he  referred  (Henderson 
V.  Henderson,  1905,  1  I.R.  353). 

A.  leaves  a  legacy  to  "  my  nephew." 
A.  had  several  nephews,  viz.,  B.,  son 
of  A.'s  sister,  and  C,  D.,  and  E., 
sons  of  A.*s  brother.  Evidence  was 
received  (I)  that  B.  and  his  mother 
resided  with  A.  and  helped  to  manage 
his  farm,  whilst  C,  D.,  and  E.  hai^, 
years  before  the  will,  emigrated  to 
America,  and  A.  knew  and  heard 
little  of  them;  (2)  that  A.  had 
stated  to  the  solicitor  who  drew  the 
will  that  he  intended  B.  to  take  the 
legacy  [Phelan  v.  Slattery,  19  L.R.I. 
177  ;  the  V.-C.  remarked  that  though 
(I)  would  have  been  sufficient  per  se 
to  decide  the  case,  yet,  there  being  an 
equivocation,  (2)  was  also  admissible]. 

A.  left  a  legacy  to  "  Robert  Care- 
less, my  nephew,  son  of  Joseph  Care- 
less." A.  had  no  brother  Joseph,  but 
had  a  brother  John  and  one  Thomas, 
each  of  whom  had  a  son  Robert 
Careless.  Evidence  that  A.  was  in- 
timate with  one  but  hardly  knew 
the  other  was  admitted  to  show  to 
which  he  referred  (Careless  v.  Careless, 
I  Mer.  384). 

A.  devised  property  to  "  William 
Marshall,  my  second  cousin."  The 
testator  had  no  second  cousin  of  that 
name,  but  had  two  first  cousins  once 
removed,  one  called  William  Marshall, 


Inadmissible. 


A.  devised  land  to  "  my  wife  Alice 
for  life,  and  after  her  death  to  Mar- 
garet M. ;  and  I  give  the  use  of  £500 
stock  for  Tier  natural  life,  but  aft-er 
Jier  death  amons  the  brothers  and 
sisters  of  my  said  wife."  Held,  that 
evidence  was  not  admissible  to  show 
whether  "  her  '*  referred  to  iho  wife 
or  Margaret  M.  ;  but,  upon  the  con- 
struction, held  it  referred  to  the  wife 
(Castledon  v.  Turner,  3  Atk.,  257). 

A.  by  will  gives  a  farm  to  "  my 
nephew  Joseph  Healy " ;  £200  to 
"  Joseph  Healy,  only  son  of  my 
brother  Joseph,  to  be  paid  at  such 
time  and  in  such  manner  as  my 
brother  Joseph  may  direct " ;  and 
the  residue  to  "  my  said  nephew 
Joseph."  A.  had  two  nephews,  one 
the  son  of  a  deceased  brother  James 
and  the  other  the  son  of  a  living 
brother  Joseph.  Evidence  that  shortly 
before  the  wiU  A.  ordered  the  son  of 
his  brother  Joseph  out  of  the  house 
and  never  to  show  his  face  there  again 
was  admitted,  and  this  being  held 
sufficient  with  the  wording  of  the 
will  to  decide  the  case,  declarations 
by  A.  that  he  meant  the  farm  and 
residue  to  go  to  his  other  nephew  were 
rejected  (Healv  v.  Healy,  l.R.  9  Eq. 
418). 
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Admissible,  Inadmissible, 

and  the  other  William  J.  R.  B. 
MarshalL  Held,  declarations  of  inten- 
tion were  admissible  to  remove  the 
doabt  (Bennett  v,  Marshall,  2  K  &  J. 
740 ;  approved  in  Webber  v.  Corbett, 
ante,  606). 

A.  devised  property  to  his  "  nephew 
Joseph  Grant."  A.  had  a  nephew  by 
blood  and  also  one  by  marriage  of 
that  name.  Evidence  that  the  latter 
lived  in  A.*s  hoose,  helped  to  manase 
his  business,  and  was  habitually 
called  by  A.  his  "  nephew  "  ;  while 
A.  had  rar  years  been  estranged  from 
the  family  of  the  former  and  did  not 
know  of  his  name  or  existence,  held 
admissible  to  show  that  the  nephew 
by  marriage  took  [Grant  v.  Grant, 
L.R.  6  O.F.  727.  This  case  being 
considered  by  the  majority  of  the 
Court  {diib.  Blaekbum,  J.)  as  one  of 
equivocation,  direct  declarations  of 
intent  were  also  received. — The  exten- 
sion of  "  nephews "  to  those  by 
affinity  was,  however,  disapproved 
in  Wells  v.  Wells,  18  £q.  604 ;  Cloak 
V.  Hammond.  Be  Taylor,  34  Ch.D. 
255^267  ;  Merill  v,  Morton,  17  id.  382 ; 
and  JU  Reed,  57  L.  J.  Ch.  790 ;  but 
upheld  in  Be  Ashton,  ante,  693]. 
>  A  testator  leaves  a  legacy  to  the 
children  of  his  daughter  R.  by  any 
husband  '*  other  thaxi  Mr.  Thomas 
Fisher  of  Bridge  Street,  Bath/'— 
extrinsic  evidence  held  admissible 
to  show  that  at  the  date  of  the  will 
the  testator's  daughter  was  un- 
married, and  was  being  courted  by 
Henry  Tom  Fisher,  son  of  Thomas 
Fisher  of  Bridge  Street,  at  whose 
house  he  lived;  that  the  testator 
strongly  disapproved  of  the  younger 
Fisher,' who  was  known  to  him  only 
as  Tom  Fisher;  and  that  Thomas 
Fisher,  the  father,  was  a  married 
man  with  a  wife  living.  The  testa- 
tor's daughter  having  subsequently 
married  Henry  Tom  Fisher,  her  chil- 
dren were  held  not  entitled  to  the 
legacy  [Be  Wolverton,  7  Ch.  D.  197. 
Prof.  Thayer  thinks  that  this  was 
not  a  case  of  equivocation,  Pr.  Tr.  Ev. 
466 ;  but  Jeune,  J.,  in  Be  Ashton, 
1892,  P.  p.  87,  treats  it  as  such,  and 
the  report  of  the  former  case  in  37 
L.T.  673  appeals  to  confirm  this]. 

A.  devised  land  to  "John  Alien, 
the  grandson  of  my  brother  Thomas, 
charged  nevertheless  with  the   pay- 
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ment  of  £100  to  each  and  every  the 
brothers  and  sisters  of  the  said  John 
Allen."  There  were  two  such  grand- 
sons, one  having  several  brothers  and 
sisters,  the  other  having  one  brother 
and  one  sister.  It  was  contended 
that  this  excluded  evidence  in  favour 
of  the  latter.  Held,  however,  that 
the  phrase  "brothers  and  sisters/* 
though  it  supplied  an  argument  in 
favour  of  the  former,  formed  no  part 
of  the  description ;  and  consequently 
that  an  equivocation  arose,  and  dec* 
larations  by  A.,  made  several  months 
after  the  wUl,  and  in  favour  of  the 
latter,  were  receivable  (Doe  v.  Allen, 
12  A.  ft  £.  461). 
A.  appointed  as  her  ezeoutriz  "  my 

granddaughter ."    A.  had  at  the 

date  of  her  will  and  death  three 
granddaughters.  Held,  that  the  case 
involving  only  a  partial  and  not  a 
complete  Uaoik,  extrinsic  evidence, 
including  declarations  of  intent  by 
A.,  were  admissible  to  identify  the 
particular  granddaughter  referred  to 
(Be  Hnbbuck,  1905,  P.  129). 


Inadmissible. 


A.  devised  lands  to  "  —  Ck>rt  and 
—  Cort."  There  were  three  persons, 
a  father  and  his  son  and  daughter, 
known  to  A.  and  answering  these 
names.  Held,  as  this  number  ex- 
ceeded the  number  of  devisees,  dec- 
larations of  intent  by  A.  were  inad- 
missible, and  that  the  doubt  could 
be  determined  only  on  evidence  de- 
rived from  the  state  of  the  family  and 
the  will  itself  {Be  Gregson*s  lYusts, 
2  H.  &  M.  504  ;  ante.  588). 

As  to  the  supposed  case  of  equivo- 
cation raised  by  a  gift  to  "  the  three 
children  of  A.,"  when  A.  has  more 
than  that  number,  see  ante,  574. 


Rule  V. 
Usage^     Course  of  Dealing,    Experts, 


Usage, — Evidence  of  usage  has  been 
held  admissible  to  interpret  the  follow- 
ing words : — The  usages  of  the  House 
of  Commons,  to  explain  the  meaning 
of,  and  formalities  involved  in,  taking 
an  oath  "  solemnly  and  publicly " 
pursuant  to  the  Parliamentary  Oaths 
Act,  1866  (Att.-Gen.  v.  Bradlaugh, 
14  Q.B.D.  667,  C.A.) ;  a  theatrical 
usage  to  show  that  the  word  '*  year  " 
in  a  contract  meant  those  parts  of 
the  year  during  which  the  theatre 
was  open  (Grant  v,  Maddox,  15  M. 
k.  W.  737) ;  a  mercantile  usage  to  show 
that  "  months "  in  a  charter-party 
meant  calendar  and  not  lunar  monthiB 
(Jolly  V,  Young,  1  Esp.  186 ;  Simp- 
son V,  Marsptson,  &c.,  ante,  590) ;  or 
that "  October,"  in  a  certain  contract 
of  marine  insurance,  meant  from  the 


Usage, — Evidence  of  usage  has  been 
held  inadmissible  to  interpret  the 
following  words : — That  words  of 
weight,  measure,  or  number,  having 
a  statutory  meaning  attached  to 
them,  were  not  used  in  that  meaning 
(Smith  V,  Wilson.  3  B.  &  Ad.  pp.  731- 
734;  O'Donnell  v.  0*Donnell,  13 
L.B.L  226 ;  the  statutory  meaning 
may,  however,  be  excluded  by  the 
express  terms  of  the  document,  Tay. 
s.  1165).  So,  evidence  of  local  usage 
is  inadmissible  to  show  that  the 
terms  "  Lady  Day  "  or  "  Michael- 
mas '*  in  a  lea^e  (made  since  the  Act 
for  altering  the  style)  relate 'not  to 
March  25  and  September  29,  but  to 
the  old  style  (Doe  v.  Lea,  11  East, 
312;  Doe  v.  Benson,  4  B.  &  Aid. 
588 ;  in  the  latter  case,  Alderson,  B. 

2  Q 
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25th  to  the  Slst  of  that  month 
(Chaurand  v.  Angerstein,  Peake  B. 
43).  So,  usage  is  admissible  to  show 
that  in  a  lease  of  a  rabbit  warren 
the  word  "  thousand  *'  rabbits  meant 
in  that  particular  jpait  of  the  country 
twelve  hundred  (Smith  v.  Wilson,  3 
B.  &  Ad.  728) ;  or  that  "  18  pockets 
of  Kent  hops  at  IOO9."  meant  at  lOOs, 
per  cwt.  (Spicer  v.  Cooper,  1  Q.B. 
424) ;  that  a  "  full  and  complete 
cargo  of  quarters  of  barley,  English 
weight,"  meant  400  lbs.  to  the  quar- 
ter (Dreyfus  v.  Allen,  9  T.L.R.  1); 
and  a  "  full  and  complete  cargo  of 
sugar  "  meant  full  and  complete  ac- 
cording to  the  customary  mode  of 
paokine  and  loading  sugar  at  the 
particmar  port  (Cuthbert  v.  Cum- 
ming,  11  Ex.  405) ;  that  "  Liverpool 
merchandise "  meant  such  as  was 
ordinarily  shipped  therefrom,  and 
not  ordnance  stores  (Vandespar  v, 
Duncan,  W.N.  1801,  178);  that 
"  warranted  no  St.  Lawrence  *'  ex- 
cluded, in  a  contract  of  marine 
insurance,  both  the  gulf  and  river 
of  that  name  (Birrell  v.  Dryer,  ixnle, 
585 ;  and  see  Uhde  v,  Walters 
3  Camp.  16 ;  Robertson  v.  Money, 
By.  ft  M.  75).  So  the  term  '*  arrived 
in  dock  **  and  the  time  when  lay-days 
commence  (Norden  Steamship  do. 
V,  Dempsey,  1  C.P.D.  654);  or  the 
mode  of  calculating  running  days 
(Nielsen  v.  Wait,  16  Q.B.D.  67)  may 
be  explained  by  the  custom  of  the 
port ;  as  also  the  expressions  **  regular 
terms  of  loading "  (Leidemann  v, 
Schultz,  14  C.B.  38);  "in  turn  to 
deliver  '*  (Robertson  v,  Jackson,  2 
C.B.  412) ;  "  steamer  to  be  discharged 
as  fast  as  she  can  deliver  **  (The 
Jaederen,  1892,  P.  351).  Nor  is  a 
usa^e  that  the  owner  is  bound  to  put 
timber  into  lighters  brought  along- 
side inconsistent  with  a  charter-party 
providing  that  it  shall  be  taken  from 
alongside  at  merchant*s  expense  (Ak- 
tiese&ab  v.  Ekman,  1897,  2  Q.B.  83, 
C.A.).  And  in  an  infringement  case 
the  meaning  attached  by  the  trade  to 
*'  white  selvage  '*  is  admissible  in  ex- 
planation of  the  term  (Mitchell  v, 
Henry,  15  Ch.  D.  181) ;  as  also  is  a 
usage  that  soods  bearing  a  trade  mark 
with  English  words  are  presumed  to  be 
made  in  England  (Watson  v.  Jaeger, 
13  T.L.B.  150). 


held  that  such  evidence  would  be 
admissible  to  control  a  parol  lettins  ; 
but  this  distinction  would  probably 
not  now  be  sustainable,  Tay.  s.  1165 
n. ;    1  Smith's  L.C.,  10th  ed.  562)  . 

A.,  a  master,  covenanted  to  find 
B.,  an  apprentice,  "  meat,  drink, 
lodging,  certain  yearly  wages,  and 
all  other  neeeMones."  In  an  action 
for  wages  by  B.,  held,  A.  could  not 
prove  a  custom  in  the  trade  to  deduct 
from  their  wages  the  cost  of  clothes 
and  washing  supplied  to  apprentices, 
since  this  contradicted  tne  deed 
(Abbott  V.  Bates,  33  L.T.  491 ;  al  ter, 
if  it  had  been  shown  that  in  that 
trade  "  necessaries  **  had  acquired 
a  limited  meaning  which  excluded 
clothes  and  washi]^). 

A.  let  B.  a  shop,  the  latter  cove- 
nanting not  to  use  it  as  "a  pufalic- 
house,  tavern,  or  beer-house.**  B. 
used  it  nrinoiptally  as  a  grocery,  but 
also  sola  beer  to  be  drank  off  the 
premises.  In  an  action  by  A.  for 
breach  of  covenant,  evidence  of  a 
usage  in  the  trade  that "  beer- house  ** 
included  such  a  shop.  Held*  inadmis- 
sible, the  lease  being  an  ordinary 
one  and  not  a  trade  mstroment  be- 
tween brewers  and  publicans  (Holt 
V,  CoUyer,  16  Ch.  D.  718). 

A  testator,  in  several  places  in  his 
will,  used  the  word  "  close  '*  in  ita 
ordinary  sense  of  "  indosure  *' ;  held, 
evidence  was  not  admissible  of  a 
usage  in  that  part  of  the  country 
that  dose  meant "  farm  *'  ^Bichardson 
V.  Watson,  4  B.  &  Ad^  787,  799 ; 
aliter,  if  the  context  had*  not  so 
limited  its  meaning]. 

As  to  customs  of  a  port  held  in- 
admissible as  inconsistent  with  the 
terms  of  a  charter-party,  see  Hayton 
V.  Irwin,  The  Nifa,  and  loshmaa  r. 
Christie,  cited  ante,  106. 
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Admissible, 

To  explain  an  ancient  grant  to 
"  godly  preachers  of  Christ's  Holy 
€k)spel ;  — evidence  that  the  grantor 
was  a  member  «of  a  sect  of  Protestant 
Trinitarian  Dissenters  whose  usage 
it  was  to  apply  this  particular  desig- 
nation to  themselves,  is  admissible 
(Shore  v.  Wilson,  9  C.  &.  F.  355). 

Usage  has  been  admitted  to  show 
that  in  the  building  trade  "  weekly 
accounts "  meant  accounts  of  dav- 
work  only,  and  not  of  measured  work, 
although  the  words  were  not  in  them- 
selves ambiguous  (Myers  v.  Sari,  3 
E.  &,  £.  306) ;  or  that  an  agent  who 
signed  a  contract  merely  **  by  tele- 
graphic authority,"  was  not  to  be 
nable  for  mistakes  in  the  telegram 
(Lilly  V.  Smales,  1892,  1  Q.B.  456). 

In  an  action  on  a  general  marine 
policy  on  goods,  a  usage  that  goods 
loaded  on  deck  are  not  within  the 
protection  of  the  policy  is  admissible, 
that  being  an  unusual  and  dangerous 
position  and  the  usage  not  contra- 
dicting the  policy  (Blackett  t\  Boyal 
Exohfuige  Co.,  opposite  ;  Miller  v,  Te- 
therington,  6  H.  &  N.  278  ;  7  id.  954). 

The  usage  of  the  district  is  admis- 
sible to  show  what  trees  are  included 
in  the  term  "  timber  "  in  a  particular 
county ;  as  also  to  show  that  in  a 
devise,  grant,  or  lease  of  an  estate, 
a  '*  power  to  cut  timber  for  the  repairs 
of  the  estate  **  includes  a  power  to  cut 
and  sell  it  for  the  personal  benefit  of 
the  donee  as  well  (Dashwood  v, 
Magniac,  1891,  3  Ch.  306,  C.A. ;  in 
Baird  v.  Fortune,  4  Macq.  H.L.  127, 
149,  Ld.  Wensleydale  stated  that 
prior,  contemporaneous,  and  sub- 
sequent enjoyment  of  a  privilege 
attached  to  land  was  evidence  to 
explain  the  terms  of  a  deed). 

A  contract  to  deliver  "  50  tons  best 
palm  oil  with  fair  allowance  for  in- 
ferior, if  any,*'  may  be  explained  by 
usage  to  be  satisfied  by  the  delivery 
of  So  tons,  of  which  the  greater  part 
was  inferior  (Lucas  v.  Bristow,  27 
L.J.Q.B.  364). 


Inadmissible, 


Usage  has  been  rejected  to  show 
that  where,  under  a  written  contract, 
goods  were  to  be  paid  for  "  by  bills," 
this  meant  approved  bills,  and  gave 
the  vendor  an  option  of  rejecting  bills 
of  which  he  disappoved  (Hodgson 
V.  Davies,  2  Camp.  p.  532,  approved 
Trueman  v,  Loder,  11  A.  &  E.  p.  599). 

Li  an  action  on  a  policy  of  insur- 
ance on  "  the  ship  T.,  her  tackle, 
apparel,  boat,  and  other  furniture,'* 
her  boat,  slung  outside  the  ship, 
having  been  lost, — held,  a  usage  that 
boats  so  slung  were  not  protected, 
was  inadmissible  as  contradicting 
the  express  words  (Blackett  v.  Royal 
Exchange  Co.,  2  Cr.  &  J.  244.  This 
case  was  criticised  in  Myers  v.  Sari 
sup.,  but  approved  by  Ld.  Campbell 
in  Humfrey  v.  Dale,  7  E.  &  B.  p.  275, 
on  the  ground  above  given). 

Under  an  Liclosure  award  of  1822, 
the  local  Surveyor  of  Highway  was 
authorised  to  let  the  herbage  of  cer- 
tain private  roads  for  the  grazing  of 
sheep,  but  not  of  cattle.  Li  an  action 
for  an  injunction  against  the  local 
council  for  depasturing  cattle,  evi- 
dence of  a  usage  for  fifty  years  to  so 
let  the  herbage  had  been  received  as 
evidence  of  a  lost  grant.  Held  on 
appeal  that  as  such  a  grant  could 
have  no  legal  origin,  it  could  not  be 
presumed,  and  evidence  to  establish  it 
was  inadmissible  (Neaverson  v.  Peter- 
borough Council,  66  J.P.  404,  C.A. ; 
cp,  N.E.  By.  V.  Hastings,  tn/.,  612). 

On  a  warranty  of  prime  singed 
bacon,"  evidence  of  a  practice  in  the 
trade  to  receive  bacon  which  was 
slightly  tainted,  as  "  prime  sin^d,"  is 
inadmissible  (Yates  v.  Pym,  6  Taunt. 
446). 

In  an  action  on  a  contract  for  the 
sale  of  com  "  as  per  sample,"  held, 
that  a  witness  could  not  be  asked 
whether  a  sale  of  com  afloat  im- 
ported only  a  warranty  of  quality 
and  not  of  condition  f  since  (1)  this 
varied  the  plain  words ;  (2)  was  not 
preceded  by  an  inquiry  as  to  the  differ- 
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A.  contracts  to  sell  to  B.  "  about 
10,000  tons  of  coal."  Evidence  of  a 
usage  that  in  that  tirade  "  aboat " 
meant  "  6  per  cent,  mwe  or  less," 
held  admissible  [Soci6t^  Anonyme 
v.  Soholefield,  Times,  Nov.  24,  1900, 
per  Mathew,  J. ;  ep.  Acme  Co.  v. 
Sutherland  Co.,  48  Sol.  Jo.  254.  In 
Alcook  V.  Leeuw,  1  Cab.  A  Ell.  98, 
Mathew,  J.  held  that,  in  a  charter- 
party,  "  about "  so  many  barrels 
meant  by  the  custom  of  the  trade 

10  per  cent,  more  or  less  ;  ep,  Lomas 
V,  Barflf,  17  T.L.R.  437.  In  Harland 
V,  Burstall,  17  T.L.R.  338,  a  simUar 
custom  was  alleged,  bat  held  not 
to  have  been  proved]. 

A.  sells  B.  50  tons  of  goods  **  in 
warehouse"  and  tenders  a  transfer 
note  "  For  abota  50  tons."  Evidence 
of  a  usage  among  warehousemen  only 
to  accept  transfer  notes  (t.e.,  delivery 
orders)  in  this  form,  they  objecting 
to  make  themselves  responsible  for 
any  particular  weisht,  hem  admissible 
(Moore  v.  Campbell,  10  Ex.  323). 

Course  of  Dealing, — A.  sues  B.  for 
non-delivery  of  eoods  which  B.  had 
contracted  by  bill  of  lading  "  to 
deliver  safely  at  the  port  of  London 
to  A."  The  goods  havinff  been  lost 
by  fire  after  landing,  but  before 
receipt  by  A.,  evidence  is  tendered 
by  A.  that,  in  previous  transactions 
between  them,  the  course  of  dealing 
had  always  been  for  B.  to  deliver 
the  goods  by  cart  to  A.'s  London 
warehouse.  Held,  admissible  not  to 
extend,  narrow,  or  vary  the  written 
contract,  but  to  construe  the  word 
deliver,  in  anticipation  of  a  case 
which,  though  not  in  fact  pleaded, 
might  be  made  by  B.,  that  by  a 
custom  of  the  port  mere  landing  was 
a  good  delivery  [Bourne  v.  Gatliff, 

11  C.  &  F.  46,  70-1 ;  ep.  ante,  89]. 
The  question  being  as  to  the  mean- 
ing of  Pacific  ports"  in  a  marine 
insurance  slip; — evidence  that  the 
course  of  dealing  between  the  parties 
in  similar  contracts  was  to  treat  the 
words  as  confined  to  ports  on  the 


Inadmisaible, 

once,  if  any,  between  the  words 
quality  and  condition ;  and  (3)  here 
the  com  being  sold  before,  and  not 
when,  afloat,  the  usag^  was  irrelevant 
(Malcolmson  v,  Morton,  11  Ir.  L.R. 
230). 

A.  contracts  to  sell  to  B.  "  about 
300  quarters  of  barley,  more  or  less, 
shipped  on  board  the  A."  A.  having 
tendered,  and  B.  refused  to  accept, 
350  quarters,— in  an  action  by  A., 
held,  that  the  evidence  of  mercantile 
men  as  to  what  was  the  customary 
meaning  of  "  about "  and  "  more  or 
less,"  was  inadmissible  [Gross  v,  Bglin. 
2  B.  &  Ad.  106.  Sed.  qu,  perhaps  as 
to  this  decision;  48  Sol.  Jo.  254]. 


A.  sells  B.  50  tons  of  certain  goods. 
A  usage  to  show  that  the  contract 
would  oe  satisfied  by  a  delivery  order 
authorising  B.  to  receive  "  almut  50 
tons  "  would  be  inadmissible  (Moore 
v.  Campbell,  opposite). 


Course -of  Dealing. — A.  by  deed  in 
1854  granted  leave  to  B.  (a  railway 
company)  to  make  a  railway  through 
his  land,  B.  agreeing  to  nay  a  certain 
rent  on  all  coal  carried  over  "  any 
part  of  the  railways  comprehended 
in  their  Act  and  shipped  at  C." — In 
an  action  by  B.  for  such  rent,  held 
the  words  being  unambiguous,  evi- 
dence  that  for  forty  years  B.  had 
paid  and  A.  accepted  rent  only  on 
such  coal,  shipped  at  C,  as  passed 
over  A.*s  land,  was  not  admiesiUe, 
to  disentitle  A.  to  rent  on  all  coal, 
shipped  at  C,  over  parts  of  B.*s 
railways  not  passing  over  A.'s  land 
(N.E.  Ky.  V.  Hastings,  1900,  A.C.  260 ; 
Clyde  Navigation  v.  Laird,  8  Appi 
Cas.  658). 

The  question  beins  whether  an  Act, 
which  provided  for  daily  "  testing 
of  gas-meters,  was  intended  to  in- 
c\vL&  Sunday  testings,  evidence  of  a 
practice  by  the  parties  only  to  test 
on  weekdajTS,  held  inadmissiue  (L.CC 
V.  South  Met.  Gas  Co.,  1904,  1  Ch.  76). 
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Admissible, 

west  coast  of  the  Pacific,  is  admis- 
sible (Boyal  Exchange  Co.  v.  Tod, 
8  T.L.R.  669). 

To  explain  the  term  "  owner^s 
risk  "  in  the  defendant's  forwarding 
note,  the  coarse  of  dealing  between 
the  parties  was  admitted  to  show 
that  the  plaintiff  knew  that  there  was 
a  second  kind  of  risk,  viz.,  "  Com- 
pany's risk,"  for  which  a  higher  rate 
was  charged  than  he  had  paid  under 
the  former  note  (Lewis  v.  G.W.  Ry., 
ante,  5S6). 

Where  a  joint  proposal  had  been 
made  by  A.  and  B.  to  buy  property, 
evidence  of  their  subsequent  acts 
was  admitted  to  show  that  they 
intended  to  take  it  as  tenants  in 
common  and  not  as  joint  tenants 
(Harrison  v.  Barton,  anie,  536). 

Experts.  —  The  question  being 
whether  a  legacy  of  a  sculptor's  "  mod 
tools  for  carving  "  meant  modelling 
tools  for  carving,  or  moulds,  or 
models  ; — the  opinions  of  statuaries 
were  admitted  to  prove  that  there 
were  no  such  tools  known  as  model- 
ling tools  for  carvin?,  and  that  the 
word  "  mod  "  would  be  understood 
by  a  sculptor  as  an  abbreviation  for 
models  (Goblet  v,  Beechey,  3  Sim. 
24  ;  2  Bus.  &  Myl.  624). 


Inadmissible, 

A.  lets  land  to  B.  for  21  years  by 
a  lease  containing  a  covenant  that 
at  the  expiration  of  the  term  A. 
would  grant  a  new  lease  for  the  same 
term  with  "  all  covenants,  srants, 
and  articles,  as  in  the  original  lease 
contained ;  " — held,  the  words  being 
unambiguous,  evidence  of  a  course 
of  dealing  between  the  parties  and 
their  predecessors  to  continually  re- 
new is  not  admissible  to  construe  the 
covenimt  (Iggulden  v.  May,  9  Ves. 
325). — Nor,  in  construing  an  agree- 
ment, is  the  eonslmction  put  by  one 
party  alone  admissible  (McClean  v. 
Kennard,  9  Ch.  336) ;  except  against 
him  as  an  estoppel  (Marshall  v.  Ber- 
ridge,  19  Ch.  D.  233  ;  Gandy  t?.  Gandy, 
30  Ch.  D.  57 ;  Roe  v.  Mutual  Loan 
Fund,  19  Q.B.D.  347.  Compare  ante^ 
400  ;  and  post,  632). 

Experts. — The  question  being  as 
to  what  lands  acquired  by  a  railway 
company  were  "  delineated  "  upon 
statutory  plans ; — the  opinions  of 
engineers  on  the  point  are  not  admis- 
sible, the  word  being  intelligible  to 
ordinary  readers  (Bowling  v.  Ponty- 
pool  Co.,  anUt  358). 


(    6U    ) 


CHAPTER  XLVII. 

ADMISSION  OF  EXTRINSIC  EVIDENCE  TO  BEBUT  PRE- 
SUMPTIONS AFFECTING  DOCUMENTS, 

Where  any  legal  or  equitable  presumption  arises  against  the 
apparent  intention  of  a  document,  extrinsic  evidence  (in* 
eluding  direct  declarations  by  the  writer)  is  admissible  to 
rebut,  or  in  reply  only,  to  support,  such  presumption. 

[Tay.  88. 1227-1281 ;  Steph.  art,  91  (9) ;  Hawkins,  WUls,  800, 805, 
813;  Whart.  88.  972-987.] 

Principle. — The  ground  of  admission  is  not  to  show,  in  the  first 
instance,  the  intention  of  the  document,  but  to  ascertain  whether 
the  presumption  raised  by  law  is  well  or  ill  founded  (Kirk  v. 
Eddowes,  8  Hare,  509,  517).  If  no  presumption  is  raised,  or  if 
though  raised  no  rebutting  proof  is  oiSered,  evidence  either  to 
create  or  to  fortify  it  will  be  inadmissible,  since  in  the  former  case 
it  would  contradict  the  document,  and  in  the  latter  be  unneoee- 
8ary,  i,e.,  as  proving  that  which  is  presumed  (Tay.s.  1229 ;  Jarman, 
Wills,  5th  ed.  392). 

Rides  of  construdion  must  be  distinguished  from  legal  presump- 
tione.  Where  the  meaning  of  a  document  can  be  ascertained  by 
construction,  no  direct  evidence  of  intention  may  be  given  by 
either  side ;  but  a  presumption  of  intent  is  always  rebuttable,  and, 
being  so,  evidence  in  support  is  in  fairness  also  allowed  (Hall  r.  Hill, 
1  Dr.  <b;  War.  94 ;  Lee  v.  Fain,  4  Hare,  201, 206  ;  Barrs  v,  Fewkes,  18 
W.R.  ^87 ;  Tay.  s.  1231).  For  illustrations  of  the  distinction,  see 
.Satisfaction  of  Debts,  po«£,  616,  Repetition  of  Legacies,  jmmI,  617,  and 
Executors^  Right  to  Residue,  poet^  619 ;  and  for  instances  of  the 
development  of  a  rebuttable  presumption  of  law  into  an  irrebuttable 
rule  of  construction,  see  Barrs  v.  Fewkes,  poet,  628.  Mr.  Hawkins 
points  out  that  the  anomalous  case  of  what  are  called  "  presump- 
tions "  of  law  are  in  reality  rules  of  construction  derived  from  the 
civil  law,  which,  having  obtained  a  lodgment  in  English  law,  but 
being  disapproved  of,  have  been  allowed  to  retain  their  own  antidote 
in  the  shape  of  the  capability  of  being  rebutted  by  parol  evidence 
which,  in  compaon  with  Qjbher  rules  pf  construction,  they  possesaDd 
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in  the  system  from  which  they  were  derived  (Wills,  p.  v.).  Confusion, 
however,  often  arises  from  the  loose  way  in  which  the  term  '^  pre- 
sumption "  is  used  in  the  text-hooks  and  cases,  1.0.,  instead  of  being 
confined  to  its  strict  sense  of  an  inference  raised  by  Courts  of  law 
independently  of,  or  against,  the  words  of  a  document,  it  is  often 
used  to  denote  an  inference  in  favour  of  a  given  construction  of 
particular  language,  as  in  Coote  v.  Boyd,  2  Bro.  C.C.  521,  in  which 
Ld.  Thurlow  remarked  that  **  where  a  presumption  arises  from  the 
construction  of  words,  simply  qud  words,  no  evidence  can  be  ad- 
mitted," clearly  using  the  word  as  tantamount  to  a  rule  of  law  (Lee 
V,  Pain,  sup. ;  Tay.  s.  1231).  It  is  commonly  said,  too,  that  pre- 
sumptions of  law  may  be  rebutted  not  only  by  external  but  internal 
evidence;  but  in  a  case  involving  double  portions.  Cotton,  L.J., 
remarked,  ^*  You  look  at  the  will  for  some  expression  of  intention 
whether  one  or  both  portions  are  to  be  paid.  If  you  find  no  such 
expression,  then  you  are  driven  to  a  presumption  of  law  which  only 
arises  in  the  absence  of  an  express  intention.  .  .  .  This  is  entirely 
independent  of  the  construction  of  the  will.  .  ,  .  You  first  construe 
the  wDl,  and  then,  if  any  presumption  arises,  you  admit  evidence 
to  rebut  it "  [Re  Tussaud,  9  Ch.  D.  363,  874 ;  Wigram,  Extr.  Ev. 
4th  ed.  p.  54  n.] 

Satisfaction  of  Portions  and  Debts.  Fortiom, — ^Where  a  father, 
or  person  in  loco  parentis^  has  covenanted  to  provide  for  a  child  and 
afterwards,  by  a  different  instrument,  makes  a  substantially  similar 
provision  for  it,  equity,  presuming  against  double  portions,  holds 
that  the  latter,  unless  otherwise  expressed,  is  a  satisfaction  pro 
tarUo  of  the  former,  but  admits  evidence  to  rebut  the  presumption 
[Chichester  v,  Coventry,  L.R.  2  H.L.  71 ;  i?(5  Tussaud,  9  Ch.  D.  363  ; 
^0Lawe8,2Oic{.  81 ;  cp,  /^^Lacon,  1891, 2  Ch.  482  ;  and  Re  Scott,il903, 
1  Ch.  1.  As  to  the  distinction  between  Satisfaction  and  Ademption 
(inf.  616),  see  Theobald,  Wills,  6th.  ed.  728-9].  The  rule  does  not 
apply  to  a  mother,  unless  proof  he  given  that  the  duty  of  providing 
for  the  child  falls  on,  or  has  been  assumed  by,  her  {Re  Ashton, 
Ingram  v.  Papillon,  1897, 2  Ch.  574,  578)  ;  nor  to  a  second  provision 
made  either  for  valuable  consideration  (Re  Lacon,  1891,  2Ch.  482), 
or  of  a  diesimilar  nature  (i?d  Jacques,  1903,  1  Ch.  267),  or  by  the 
sMne  instrument  (/?« Tussaud,  26  W.K.  874,  per  Brett,  L.J, :  "  Where 
there  is  only  one  instrument  in  question,  extrinsic  evidence  cannot 
be  adduced  to  show  what  it  means.  The  doctrine  only  applies  where 
there  are  two.  If  they  are  very  unlike  in  their  provisions,  you  can- 
not bring  evidence  to  show  that  there  ought  to  be  a  satisfaction  of 
the  first  by  the  second ;  but  if  they  are  so  much  alike  that  this  satis- 
faction will  be  presumed  in  equity,  extrinsic  evidence  is  admissible 
to  rebut  the  presumption  ").  Declarations  by  the  donor  to  be  receiv- 
able under  this  head  must  have  been  made  contemporaneously  with 
the  second  document,  and  not  before  or  after  it  (Hall  v.  Hill,  1  Dr.  <& 
War.  94, 128-130). 

Debte. — ^A  presumption  of  satisfa^Hbion  arises  also  where  a  lega^sy 
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is  left  to  a  crediiar   of  equal   or  greater  amount  than  the   debt 
(Crichton  v.  C,  1895,  2  Ch.  853 ;  1896,  1  Ch.  870  ;  Ee  Fletcher,  88 
Oh.  D.  278 ;  Re  Battenberry,  1906, 1  Ch.  667  ;  Theobald,  Wills,  6th 
ed.  733-5),  evidence  being  similarly  receivable  in  rebuttal  or  support 
(Plunkett  V,  Lewis,  3  Hare,  316).  Contrary  to  the  rule  as  to  portions, 
however,  equity  leans  against  the  satisfaction  of  debts,  and  seizes 
upon  trifling  distinctions  to  exclude  it.     Thus,  if  the  debt  was  con- 
tracted about^  or  after,  the  date  of  the  will,  or  arises  upon  a  negoti- 
able security  or  current  account,  or  if  the  legacy  is  residuary,  con- 
tingent, of  a  different  nature,  or  less  advantageous  than  the  debt, 
no  satisfaction  will  arise  (Theobald,  733-5) ;  while  where  there  is  a 
direction  in  the  will  to  pay  debts  and  legacies,  or  even,  debts  alone, 
an  inference  against  satisfaction  arises  as  a  rule  of  construction,  and 
not  merely  as  a  presumption,  and  extrinsic  evidence  is  also  inad- 
missible (Hawkins,  Wills,  300-301 ;  Ri  Huish,  43  Ch.  D.  260).— On 
the  other  hand,  a  legacy  to  a  debtor  does  not  even  primd/tteie  release 
the  debt ;   and  declarations  by  the  testator  showing  an  intent  to 
forgive  it  will  therefore  only  be  operative  if  amounting  in  law  to  a 
release  under  seal,  a  contract  for  value,  or  an  accord  and  satisfactioD, 
or  if,  in  equity,  it  would  be  unconscionable  for  those  taking  the 
estate  to  ignore  the  intent  (Cross  v.  Sprigg,  6  Hare,  552  ;  Peace  r. 
Hains,  11  id,  151;    Strong  v.  Bird,  18  Eq.  315;    con/ra,  Williams, 
Exors.  10th  ed.  1048,  where,  however,  these  cases  are  not  cited).  An 
appointment  of  the  debtor  as  executor,  however,  releases  the  debt  in 
law,  though  not  in  equity  {Re  Bourne,  1906, 1  Ch.  697);  and  in  such 
cases  evidence  of  a  continuing  intent  to  forgive  the  debt  during  the 
testator's  life,  though  not  a  mere  intent  to  forgive  by  his  will,  has 
been  held  to  rebut  the  merely  equitable  claim  (Re  Hyslop,  1894, 
3  Ch.  522  ;   Re  Applebee,  1891,  3  Ch.  442  ;   Strong  v.  Bird,  sup. ; 
Re  Griffin,  1899,  1  Oh.  408,  412). 

Ademption  and  Bep^tition  of  Legacies.  Ademption. — ^Where  a 
father,  or  person  in  loco  parentis,  leaves  a  legacy  to  a  child  and 
afterwards  makes  it  an  advancement,  the  legacy  is  presumed  to  be 
adeemed  pro  tcmto  (Hopwood  v.  Hopwood,  7  H.L.C.  728 :  Re  Scott, 
1903,  1  Ch.  1 ;  Re  Jacques,  id.  267).  And  the  same  result  follows 
in  the  case  of  illegitimate  children,  if  the  testator  has  placed  himself 
in  loco  parentis  thereto  (Palmer  v»  Newell,  20  Beav.  32 ;  Re  Lawes,  20 
Ch.  D.  81),  and  in  that  of  strangers,  if  the  legacy  is  expressed  to  be 
for  a  particular  purpose  and  the  subsequent  gift  is  for  the  same 
purpose  (Pankhurst  v.  Howell,  6  Ch.  App.  136;  Griffith  v,  Bourke,  21 
L.R.1. 92,  95 ;  Re  Pollock,  28  Oh.  D.  552;  Re  Smythies,  1903,  1  Ch. 
259;  i?<9Corbett,1903,2Ch.326);  though  in  the  case  of  residue 
this  presumption  will  not  be  applied  in  favour  of  strangers  to  the 
detriment  of  children  (Meinhertzhagen  V.Walters,  7  Ch.  App.  670;  Re 
Heather,  1906,  2  Ch.  230).  It  is  immaterial  whether  the  subsequent 
gift  be  in  writing  or  not  (Hopwood  v.  Hopwood,  sup. ;  Re  Tussaud,  9 
Ch.  D.  363,  373) ;  but  prior  gifts  will  not  operate  as  ademptions 
unless  so  expressed  (Leighton  i?.  Leighton,  18  Eq.  458;  Tayk>rv. 
Cartwright,  41  L.J.  Ch.  529).     Declarations  by  testators  under  this 
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head  must,  it  has  been  said,  have  been  made  contemporaneously 
with  the  stdvance  {Be  Pollock,  sup,,  per  Ld.  Selboume ;  Kirk  v. 
Eddowes,  3  Hare,  509, 622 ;  contra,  Ferris  v.  Goodburn,  27  L.  J.  Oh. 
574,  576  ;  Griffith  v.  Bourke,  sup. ;  Townsend  v.  Townsend,  1  L.B.I. 
180,  187),  unless  the  transaction  be  of  a  continuous  nature  (fie 
Pollock,  sup.),  or  the  declarations  are  tendered  merely  as  admissions. 
And  evidence  of  the  making  of  other  advances  is  relevant  to  deter- 
mine the  intention  of  the  advance  in  question  (Hopwood  v.  Hopwood, 
sup. ;  Fowkes  v.  Pascoe,  10  Gh.  App.  348, 348). 

Cases  of  express  ademption  are  not  affected  by  the  present  rule. 
Thus,  a  parol  declaration  by  the  donor  at  the  time  of  a  gift  that  it  is 
in  satisfaction  of  a  prior  legacy,  is  admissible  as  part  of  the  transac- 
tion (Kirk  V.  £ddowe6,  3  Hare,  509) ;  and  if  the  second  gift  is  in 
writing,  and  expressly  adeems  the  legacy,  no  evidence  contra  can,  on 
general  principles,  be  given  {id.).  Moreover,  where  the  will  directs 
that  advances  shcJl  be  deducted  from  legacies,  or  brought  into  hotch- 
pot^ and  recites  the  amounts  advanced,  such  recitals  are  conclusive, 
even  though  erroneous,  evidence  corUra  not  being  admissible  unless 
the  will  contains  an  express  or  implied  intention  that  only  sums 
actually  received  shall  be  deducted  {ante,  554-5  ;  Ee  Wood,  32  Ch.D. 
517;  Re  Kelsey,  1905,  2Ch.  465).  Documents  existing  prior  to 
the  will,  if  incorporated  therein,  even  though  not  included  in  the 
probate,  are  also  conclusive  as  to  the  amounts,  not  as  evidence,  but  as 
part  of  the  instrument  itself  (Quihampton  t?.  Going,  24  W.  R.  917  ; 
Ee  Coyte,  56  L.T.  510);  subsequent  memoranda,  however,  should  on 
principle  be  excluded  (Smith  v.  Conder,  9  Ch.  D.  170 ;  Re  Hyslop, 
1894,  3  Ch.  522 ;  contra,  Whateley  v.  Spooner,  3  K.  &  J.  542  ;  and 
Townsend  v.  Townsend,  1  L.R.I.  180,  187). 

Repetition. — Legacies,  whether  identical  in  amount  or  not,  given 
to  a  stranger  legatee  by  different  instruments  are  cumulative  unless 
otherwise  expressed ;  and  this  being  a  rule  of  construction,  evidence 
contra  is  inadmissible  (Hurst  v.  Beach,  5  Madd.  351 ;  Lee  v.  Pain, 
4  Hare,  201,216  ;  WUson  v.  G'Leary,  7  Ch.  App.  448).  Legacies  given 
by  different  instruments,  but  identical  both  in  amount  and  motive, 
are  substitutional ;  but  this  being  merely  a  legal  presumption  is  re- 
buttable by  evidence  (Hurst  v.  Beach,  sup. ;  Hall  v.  Hill,  1  Dr.  &  War. 
94, 116  ;  Suisse  v.  Lowther,  2  Hare,  424  ;  Boch  v.  Callen,  6  id.  531, 
533;  Tay.  s.  1227).  Legacies  by  the  same  instrument  are,  unless 
otherwise  expressed,  cumulative  if  of  different  amounts  (Brennan  v. 
Moran,  6  Ir.C.L.R.  126),  but  substitutional  if  of  the  same  (Burldn- 
shaw  V.  Hodge,  22  W.R.  484).  In  the  former  case  (Brennan  v.  Moran, 
sup.),  and  probably  in  the  latter  also  (Hawkins,  Wills,  305 ;  per 
Brett,  'L.J.,ante,  615),  this  is  a  rule  of  construction,  not  rebuttable.by 
evidence.  Where  the  instruments  themselves  are  substitutional, 
upon  which  point  evidence  is  admissible  both  in  a  Court  of  Probate 
and  one  of  construction  (ante,  301,  308),  the  legacies  also  will  be 
substitutional. 

Advancement  and  Besnlting  Trust. — A  purchase  by  a  father, 
or  person  in  loco  parentis,  in  the  name  of  a  child,  or  by  a  husband 
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or  wife  in  the  name  of  each  other  (Mercier  v,  Mercier,  1908,  2  Oh. 
98),  is,  unless  otherwise  expressed,  presumed  to  be  a  gift ;  but  a 
purchase  in  the  name  of  a  stranger  is  presumed  to  be  upon  a  resulting 
trust  for  the  purchaser. 

In  the  case  of  a  father,  no  evidence,  other  than  tliat  he  is  such^  is 
in  general  necessary  to  show  the  obligation  to  provide,  which  is  the 
foundation  of  the  presumption  (Bennett  v.  B.  10  Oh.  D.  474) ;  though 
if  the  son  stands  in  the  relation  of  solicitor  to  client,  the  presumption 
will  be  excluded  (Garrett  v.  Williamson,  2  De  G.  &  S.  244).  In  the 
case,  however,  of  mothers,  or  persons  in  loco  parentisj  proof  that  the 
duty  falls  on,  or  was  assumed  by,  them  must  be  given  {He  Ashton, 
ante^  615  ;  Bennett  i;.B.  sup.  ;  Re  Lacon,  .1891,  2  Oh.  482).  In  addi- 
tion to  this,  evidence  may  be  required  both :  (1)  To  prove  payment  by 
the  real  purchaser,  which  may  be  shown  by  parol,  even  though  other- 
wise expressed  in  the  deed  (ante,  536 ;  cp.  541),  and  either  by  direct 
evidence  or  circumstantial,  e.g,^  that  the  nominal  purchaser  was  very 
poor  (L&nchv.Jj,,  ante,  100  ;  Wilkins  v.  Stevens,  1  Y.  &  0.0.0.  431); 
and  (2)  to  prove  the  intention  with  which  the  money  was  paid.  Less 
evidence  is  said  to  be  required  to  rebut  a  resulting  trust  ansing  from 
a  purchase  in  another's  name,  than  to  prove  a  ti*ust  by  parol,  it  being 
only  necessary  in  the  former  case  to  show  that  he  who  paid  the  price 
did  not  intend  to  take  the  benefit  of  the  purchase  (Nicholson  v.  Mul- 
ligan, LR.  3  £q.  308).  For  this  purpose  the  oral  testimony  of  the 
parties  is  receivable;  indeed,  where  this  is  available  there  is  no 
necessity  to  resort  to  the  presumption  (Exp.  Oooper,  26  Sol.  Jo.  530, 
O.A. ;  Fowkes  v.  Pascoe,  10  Oh.  App.  343),  as  well  as  their  declarations 
out  of  court  if  made  contemporaneously  with  the  transaction  (Stock  r. 
McAvoy,  15  Eq.  55,  59;  Williams  v.  Williams,  32  Beav.  370  ;  O'Brien 
t7.Shiel,I.R.7  Eq.  255;  Tucker  v.  Burrow,  2  H.&M.  515, 524;  Morrifon 
V.  M'Ferran,  35  Ir.  L.T.  Hep.  81).  Prior  and  subsequent  declarations, 
however,  are  receivable  as  admissions  against  the  declarant  (Jeans  v. 
Oooke,  24  Beav.  513  ;  Sidmouth  v.  Sidmouth,  2  id,  447 ;  though  not 
against  his  heir,  Irvine  v,  Sullivan,  8  Eq.  673, 677),  or  after  his  death 
as  declarations  against  interest  (Stock  v,  McAvoy,  sup,),  or  even,  it 
has  been  held,  in  his  own  favour  as  corroborative  evidence  {Re  Gooch, 
62  .L.T.  384).  And  similar  purchases  in  the  names  of  other  nominees 
may  be  given  to  show  the  intent  of  the  purchase  in  question  {anie, 
1 57,  617);  although  a  manorial  custom  that  on  a  purchase  by  A.  in  the 
name  of  B.  the  latter  takes  beneficially,  has  been  held  unreasonable 
and  bad  (Lewis  v.  Lane,  2  Myl.  &  K.  449;  cp.  Jeans  v.  Oooke,  8up.). 
It  has  been  doubted  whether  evidence  to  rebut  a  resulting  trust  arising  • 
by  presumption,  though  .admissible  in  the  case  of  instruments  inter 
vivos,  can  be  received  in  the  case  of  toills  ;  but  on  principle  there 
seems  no  ground  for  the  distinction  (Re  Tussaud,  9  Oh.  D.  363 ;  Re 
Bacon,  31  Oh.  D.  460). 

Executors. — (1)  Acceptance  of  Office,  It  is  a  presumption  of  law 
that  a  legacy  left  to  an  executor  is  conditional  upon  his  acoeptanoe 
of  the  office  ;  and  parol  evidence  may  be  given  in  rebuttal  or  support 
th^ereof  (Re  Appleton,  29  Oh.  D. 893).     (2)  Appointment  of  Debtors  ae 
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ExectUors,  As  to  this,  see  ante^  61G.  (3)  Right  to  Reaidue,  Before  11 
Geo.  IV.<fc  1  Will.IV.  c.  40,and  where  there  was  nothing  to  the  contrary 
in  the  will,  the  executor  in  general  took  the  undisposed  of  residue 
beneficially ;  since  the  Act,  he  takes  it,  unless  otherwise  directed,  in 
trust  for  the  next-of-kin  (Williams  v.  Arkle,L.R.  7  H.L.  606),  and 
the  statute  cannot  be  displaced  by  parol  evidence  that  he  was  intended 
to  take  beneficially  (Love  v.  Gaze,  8  Beav.  472).  Where,  however, 
there  are  no  next-of-kin  (sec.  2),  or  there  is  an  express  gift  of  the 
residue  upon  trusts  which  either  do  not  exhaust  the  property,  or  fail 
(Williams  v,  Arkle,  sup.),  the  Act  does  not  apply,  and  the  executor's 
right  will  still  prevail  over  that  of  the  Crown  or  next-of-kin  respec- 
tively, unless  excluded  by  construction  or  presumption.  Where  the 
exclusion  is  by  construction  no  evidence  c<ynira  will  be  admissible ; 
where  it  is  by  presumption,  extrinsic  evidence,  including  declarations 
of  intention  by  the  testator  before,  at,  or  after  the  making  of  the 
will,  may  be  given  in  rebuttal  or  support  (Clennell  v,  Lewthwaite,  2 
Ves.465,  644 ;  Williams  t?.  Jones,  lOtrf.77,82;  Langham  v,  Sandford, 
19  id.  649  ;  Lynn  v.  Beaver,  Tur.  &  Rus.  63,  68).  ^  A  presumption 
against  the  executor's  title  has  been  held  to  arise  and  rebutting 
evidence  in  his  favour  to  be  admissible  (a)  where  there  is  on  the  face 
of  the  document  an  intention  to  give  the  property  to  some  one  else, 
but  the  name  of  the  donee  is  omitted  {Re  Bacon,  31  Oh.  D.  460);  or 
(b)  where  a  legacy  is  left  to  a  sole  executor  simpliciter,  since  the  pre- 
sumption is  that  a  testator  by  giving  part  did  not  intend  to  give  the 
whole  (Lynn  v.  Be&veVySup.;  Langham  v.  Sandford,  17  Ves.435,444). 
The  distinctions  here,  however,  are  somewhat  artificial ;  thus  whilst 
a  legacy  to  an  executor  ''for  his  care  and  trouble  "  amounts  to  a 
declaration  of  trust  by  construction  which  excludes  evidence  (Lang« 
ham  V.  Sandford,  sup. ;  Whitaker  v.  Tatham,  7  Bing.  628;  Barrs  v 
Fewkes,  18  W.R.  987,  988),  a  similar  legacy  to  one  executor  with 
nothing  to  another,  raises  only  a  rebuttable  presumption  against  the 
latter,  which  admits  it  (Williams  v.  Jones,  10  Ves.  77).  So,  though 
equal  legacies  to  several  executors  simpliciter  merely  raise  a  pre- 
sumption against  their  title,  equal  legacies  to  executors  ''  as  such,'' 
or  "  for  their  care  and  trouble,"  are  conclusive  against  it  by  con- 
struction and  exclude  evidence  (Ommanney  i?.  Butcher,  Tur.  &  Rus. 
260  ;  Farrington  v.  Knightly,  1  P.  Wms.  544  ;  Hawkins,  Wills,  318; 
as  to  unequal  legacies,  see  Re  Knowles,  28  W.R.  975 ;  Re  Glukman, 
1907, 1  Oh.  171).  A  devise  of  realty  to  an  executor  upon  trusts  which 
do  not  exhaust  the  property, though  formerly  raisingamere  presump- 
tion against  his  right,  now  raises  a  question  of  construction  which  ex- 
cludes evidence  (Barrs  v.  Fewkes,  sup. ;  Croome  v.  Croome,  69  L.T.  582). 
Miscellaneoas. — Amongst  miscellaneous  presumptions,  legal  or 
equitable,  which  may  arise  against  the  apparent  effect  of  documents 
and  admit  of  evidence  in  rebuttal,  are  those  by  which  half  the  bed 
of  a  non-tidal  river  or  highway  belongs  to  the  adjoining  owners 
respectively  (Devonshire  v.  Pattinson,  20  Q.B.D.  263 ;  Ecroyd  v.  Coult- 
hani,  1897,  2  Gh.  554) ;  by  which  the  freeholder  owns  usque  ad  coehmi 
efi  ad  inferos  (Doe  v.  Buxt,  1  T.R.  701);  by  which  a  wife  who  charges 
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her  separate  property  to  pay  her  husband's  debts  is  entitled  to 
exoneration  by  him  (Paget  v.  Paget,  1898,  1  Ch.  470;  Be  Marl- 
borough, 1894,  2Ch.  133);  by  which  an  agreement,  silent  as  to 
duration,  is  revocable  at  the  option  of  the  parties  (Llanellj  Rj. 
i;.  L.  &  N.W.  Ry.,  arUe,  548)  ;  or  by  which  an  intervening  chiu^  is 
merged  in  the  equity  of  redemption,  or  a  lease  in  the  fee  (antey  53 5). 


EXAMPLES. 
Satijtfaetwn  of  Portiotuf  and  Dehts, 


Admissible, 

A  testator  having  made  a  settle- 
ment upon  his  daughter  at  her 
marriage  of  £2000  to  be  paid  six 
months  after  his  death,  pays  £1000 
to  her  trustees  in  part  satisfaction 
thereof,  and  subsequently  leaves  her 
a  legacy  of  £2800  by  his  wUl.  To 
rebut  the  presumption  against  double 
portions,  declarations  by  the  testator 
that  he  intended  the  legacy  to  be  in 
addition  to,  and  not  in  satisfaction 
of,  the  provisions  in  the  settlement 
h<?ld  admissib'e  [i^^*  Tussaud,  9  Ch.D. 
363,  C.A.  The  course  adopted  in 
this  case  seems  unsatisfactory  and 
to  conflict  with  the  decision  itself. 
The  evidence  was  first  heard  and  then 
the  Court  decided  that  the  di£Ferences 
between  the  legacy  and  settlement 
were  so  great  that  no  presumption 
arose.  Had  this  point  been  decided 
first,  as  seems  the  more  convenient 
course,  the  evidence  would  apparently 
have  been  rejected]. 

A.,  a  father,  owing  B.,  his  daughter, 
a  debt,  settles  property  largely  in 
excess  of  the  debt  upon  her  on  her 
marriage  with  C.  The  settlement  is 
expressed  to  be  **  in  consideration  of 
natural  love  and  affection,'*  and  C.  is 
ignorant  of  the  debt.  Held,  a  pre- 
sumption that  the  debt  was  satisfied 
arose,  and  that  evidence  in  rebuttal 
or  support  respectivelywas  admissible 
(Plunkett  V,  Lewis,  3  Hare,  316). 

A.  borrowed  £1100  from  B.,  his 
mother-in-law,  who  boarded  with 
him,  paying  £212  lOs.  a  quarter,  it 
being  agrc^  that  the  debt  should 
be  repaid  by  quarterly  deductions  of 
£100  from  B.  s  board.  Afterwards 
B.,  by  her  will,  appointed  A.  her 
executor.  Held,  that  the  appoint- 
ment released  the  debt  at  law,  and 
that  in  order  to  rebut  any  equitable 
olaim,     evidence     that     after     two 


Inadmissible, 

A.,  on  the  marriage  of  his  daught  *r 
B.,  with  C,  gives  a  bond  to  C.  for 
£800,  part  payable  during  A.*8  life 
and  part  at  his  death.  Afterwards 
A.  leaves  B.  a  legacy  of  £800.  Held. 
that  though  the  bond  debt  was  a 
portion,  yet  as  it  was  due  to  C.  and 
not  to  B.  no  presumption  against 
double  portions  arose  and  declara- 
tions by  A.  that  the  legacy  was  in 
satisfaction  of  the  bond  were  inadmis- 
sible (Hall  V.  mil,  1  Dr.  k  War.  94). 

A.,  in  1838,  executes  a  voluntary 
deed  giving  certain  annuities  on  his 
decease  to  two  families  of  his  natural 
children  and  their  respective  mothers. 
In  1840,  one  of  the  mothers  marries, 
and  one  of  her  children  dies.  In  1851 
A.  executes  a  second  deed  giving  very 
dissimilar  annuities  at  his  death  to 
the  remaining  persons.  Held,  that 
on  the  construction  of  the  deed  of  1851* 
it  was  not  intended  to  satisfy  the  deed 
of  1838 ;  and  that  evidence  that  A. 
when  executing  the  second  deed  did 
so  under  a  mistake,  having  forgotteQ 
the  existence  of  the  first  deeoU  and 
that  he  did  not  intend  to  give  more 
portions  than  one,  was  inadmissible 
(Palmer  v.  Newell,  20  Beav.32,  39). 


A.  appoints  B.  his  executor  and 
leaves  him  a  legacy  of  £500.  K  at  the 
time  owes  A.  £100.  In  an  unattested 
letter  addressed  to  B.  but  never  oom- 
municated  to  him,  and  found  in  a  box 
with  the  will,  though  not  included 
in  the  probate,  A.  gives  B.  various 
instructions  as  to  the  mode  of  winding 
up  his  estate  and  adds.  "  The  £100 
I  lent  yon  does  not  form  part  of  the 
£500 1  left  you,  it  is  cancelled.*'  Held, 
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Admissible. 

quarterly  deductions  of  £100  had 
been  made,  B.  stated  she  did  not 
want  any  more  of  A/s  debt  returned 
and  thereafter  made  full  quarterly 
payments  for  board,  inserting  memo- 
randa to  this  effect  on  the  counter- 
foils of  her  cheques, — was  admissible 
as  showing  a  continuing  intent  to 
forgive  the  debt  during  B.*s  lifetime 
[Strong  V.  Bird,  18  Eq.  315  ;  Be  Apple- 
bee,  1891,3  Ch.422;  Re  Griffin,  1899, 
1  Ch.  p.  412]. 


Inadmissible. 

the  letter  being  intended  as  a  testa- 
mentary document,  but  not  being 
duly  executed,  was  inadmissible; 
though  (diter  perhaps  had  it  been 
communicated  to  B.  in  A.*s  lifetime 
{Re  Hyslop,  1894, 3  Oh.  522  ;  Selwin  v. 
Brown,  3  Bro.  P.O.  607  ;  i2e  Apple  bee, 
opposite). 


Ademption  and  Bepetitian  of  Legacieti. 


Presumed  Ademption. — A.,  having 
left  his  daughter,  B.,  a  legacy  of 
£3000,  afterwards  gives  her  a  pro- 
missory note  for  £500.  Held,  dec- 
larations by  A.  at  the  time  of  the 
gift,  that  it  was  in  part  satisfaction 
of  the  legacy,  admissible  not  as  vary- 
ing the  will,  but  as  part  of  the  transac- 
tion to  show  a  pro  ianto  satisfaction 
of  the  legacy  [Kirk  v.  Eddowea,  3 
Hare,  509;  for  cases  in  which  evi- 
dence of  express  directions  that  ad- 
vances to  certain  children  or  on  certain 
occasions  were  to  be  in  satisfaction  of 
legacies,  such  directions  being  omitted 
as  to  others,  has  been  held  admissible, 
but  not  sufficient  to  rebut  the  presump- 
tion that  the  latter  also  were  adeemed, 
see  Hopwood  v.  Hopwood,  7  H.L.O. 
728,  and  Re  Harrowby,  46  Sol.  Jo.  633, 
C.A.]. 

A.  by  will  in  1874  bequeaths  to  B., 
her  husband's  niece,  "  £600  according 
to  the  wish  of  my  late  husband. 
Afterwards  in  1881  A.  pays  B.  £300, 
making  an  entry  in  her  diary  "  a 
legacy  from  B.*s  uncle.'*  Held,  a  pre- 
sumption of  ademption  arising,  evi- 
dence that  A.,  a  year  before  the  pay- 
ment, told  her  finends  she  had  asked 
B.  if  she  would  rather  have  £300  down 
or  £500  by  will,  and  that  B.  had 
written  choosing  the  former, — was 
admissible,  not  as  proof  that  the 
conversation  took  place,  but  as  show- 
ing A.'s  intention  at  the  time  of  the 
conversation,  although  B.  denied  the 
letter  and  it  was  not  produced  [Re 
PoUook,  28  Ch.  D.  552,  C.A. ;  ep. 
Maher  v.  linigan,  15  L.T.O.S.  97, 
where  the  legacy  was  also  to  strangers ; 
and  ante,  298-300]. 

Express    Ademption. — A.    by    will 
directs  that  "  all  moneys  advanced 


A.  by  will  in  1864  bequeaths  the 
residue  of  his   property   among   his 
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by  me  to  my  children,  as  will  appear 
by  a  statement  in  my  handwriting  " 
should  be  brought  into  hotchpot. 
An  unattested  paper  made  after  the 
date  of  the  will  in  which  A.  recited 
the  advances,  held  admissible  though 
not  conclusive,  of  the  fact  and 
amount  thereof  ( Whateley  v.  Spooner, 
3  K.  &  J.  542).  A.  makes  a  specific 
bequest  of  securities,  directing  that 
if  converted  into  others  the  latter 
should  be  considered  legally  the  same 
on  production  of  sufficient  memoranda 
to  show  the  change.  Held,  memo- 
randa by  A.,  after  the  will,  but  not 
incorporated  in  the  probate,  stating 
she  had  sold  out  certain  securities 
and  reinvested  in  others,  were  con- 
clusive evidence  of  the  change 
(Townsend  v.  Townsend,  1  L.R.I.  p. 
187;  cp.  i?c  Coyte,  66  L.T.  610). 

Bepetilion, — A.,  by  will,  leaves  a 
legacy  to  B.  of  a  certain  amount  and 
expressed  to  be  for  a  certain  motive. 
Afterwards  A.,  by  a  codicil,  leaves 
B.  a  legacy  of  the  same  amount  and 
for  the  same  motive.  Declarations 
by  A.  that  he  intended  the  legacies 
to  be  cumulative  would  be  admissible 
to  rebut  the  presumption  of  sub- 
stitution (Hurst  V.  Beach,  6  Madd. 
351,  368-369 ;  Tay.  s.  1227). 


InadmissibU. 

children  and  directs  that  sums  ad- 
vanced to  them  shall  be  brought 
into  hotchpot.  In  1869  he  advances 
two  of  his  sons  monev  and  in  1874 
writes  a  letter  to  each,  reciting  the 
various  sums  so  advanced  and  stating 
that  if  they  gave  him  promissory 
notes  for  a  certain  proportion  he 
would  write  off  the  balance.  Held, 
that  the  whole  of  the  advances  most 
be  brought  into  hotchpot  and  that 
the  letters  being  subsequent  to  the 
will  could  not  be  incorporated  there- 
with, and  were  inadmissible  to  vary 
it  [Smith  17.  Ck>nder,  9  Gh.  D.  170, 
not  approving  Whateley  v.  Spooner, 
oppoatte.  The  Court  remarked  that 
the  case  was  one  not  of  rebutting  a 
presumption,  but  of  contradicting  the 
will ;  cp.  arUe^  664-6]. 

A.,  by  wiU  in  1816,  gives  to  "  Ifrs. 
B.  an  annuity  of  £160  payable  half- 
yearly.*'  Six  months  later,  by  a 
codicil  on  the  margin  of  the  wili,  he 
writes,  "Now  Mrs.  C.  £100  per  ann. 
in  quarterly  payments."  evidence 
having  been  given  that  Mrs.  B. 
cohabited  with  A.  till  shortly  after 
the  date  of  the  will  when  she  married 
C, — Held,  that  the  will  and  codicil 
though  proved  as  distinct  instru- 
ments must  be  construed  as  one, 
that  the  legacies  were  substitutional 
and  declarations  of  intention  by  A. 
inadmissible  (Martin  v.  Drinkwater, 
2  Beav.  215). 

A.,  by  will  in  1895,  gave  certain 
legacies,  and  in  1896  by  a  "  codicil  to 
my  last  will "  gave  legacies  of  equal 
amount  and  substantially  upon  the 
same  limitations  to  the  same  legatees 
together  with  other  leffacies  not  con- 
tained in  the  wiU.  Held,  there  being 
nothing  in  the  language  of  the  codkU 
to  point  to  substitution,  the  legacies 
were  cumulative,  and  evidence  that 
at  the  date  of  the  codicil  the  legacies 
therein  alone  disposed  of  practically 
the  whole  estate,  was  inadmissible 
(JRe  Pinney,  46  SoL  Jo.  662,  following 
Wilson  V.  O'Leary,  anto,  304,  and 
Higgins  V,  Dawson,  ante,  590). 


e 


AdvaJicement  and  Resulting  Tnut, 

A.  buys  shares  in  the  C.  company  A.   lodges  certain  seonrities  at  a 

in  the  name  of  B.,  his  son.     To  rebut      bank  in  the  joint  names  of  Mmi^^f 
the    presumption    of    advancement,      and    B.,    his    daughter.    After   A.'s 
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evideaoe  that  the  shares  were  so 
bought  merely  to  qualify  B.  for  a 
directorship,  that  A.  reoeived  the 
dividends  himself,  and  kept  the  cer- 
tificates in  an  envelope  indorsed  "  C 
Co.*8  shares  belonging;  to  me ;  "  held 
admissible  [Be  Gooch,  62  L.T.  384 ; 
the  endorsement  was  reoeived  not  as 
evidence  of  A.*8  intention  at  the  time, 
but  as  consistent  with  the  whole 
transaction]. 

A.  buys  stock  in  the  joint  names 
of  herself  and  B.,  the  son  of  her 
daughter-in-law,  G.  Held  that  to 
rebut  the  presumption  of  a  resulting 
trust,  the  testimony  of  B.  and  C.  as 
to  A.*8  intention  in  making  the 
purchase,  and  also  the  fact  that  she 
nad  made  several  similar  purchases 
in  the  joint  names  of  herself  and  a 
grandson  and  companion  respectively, 
were  admissible  (Fowkes  v.  Pascoe, 
10  Ch.  App.  343). 


Inadmissible, 

death,  a  memorandum,  dated  fifteen 
months  subsequently  to  the  deposit, 
is  found  in  which  he  directs  the 
securities  to  be  applied  to  other  pur- 
poses. Held,  the  memorandum  was 
not  admissible  to  rebut  the  presump- 
tion that  the  money  was  a  gift  to 
B.  rO*Brien  v.  Shiel,  LR.  7  £q.  255 ; 
Williams  v.  Williams,  32  Beav.  370, 
and  cases,  cited  ante,  618.  AlHer 
if  the  memorandum  had  been  con- 
temporaneous with  the  deposit,  since 
the  question  is  what  was  the  intention 
at  the  time  of  the  transaction  and 
not  what  it  was  subsequently]. 


Executors. 


A.,  using  a  printed  will-form,  left 

the  residue  of  ms  property  "  to " 

(not  filling  in  the  space  left  in  the 
form),  and  appointed  B.  his  executor. 
Evidence  of  declarations  by  A.  that 
he  intended  B.  to  take  the  property, 
held  admissible  to  rebut  the  presump- 
tion arising  from  the  blank  against 
the  prima  facie  title  of  the  executor 
to  the  imdisposed  of  residue  [Be 
Bacon,  31  Ch.  I).  400 ;  the  Court  re- 
marked that  the  effect  of  the  blank 
could  not  be  greater  than  to  raise  a 
presumption  against  the  executor]. 


A.  appoints  B.  and  C.  his  executors, 
leaving  them  all  his  personal  estate, 
"  for  you  to  pay  all  as  follows," 
naming  various  debts  and  legacies 
which  did  not  exhaust  the  estate. 
Held,  there  being  nothing  in  the  will 
showing  A.  intended  B.  and  C.  to 
take  the  residue  beneficially,  declara- 
tions to  that  effect  by  A.  were  in- 
admissible (Love  V.  Gaze,  8  Beav.  472). 

A.  left  the  residue  of  his  real  and 
personal  property  to  B.,  his  executor, 
"  to  enable  him  to  carry  into  effect 
the  purposes  of  his  will.  A  surplus 
of  real  and  personal  property  remain- 
ing after  payment  of  the  charges, — 
Held,  in  an  action  against  B.  by  C. 
as  A.'8  heir-at-law,  that,  there  being 
a  resulting  trust  of  the  surplus  by 
construction  and  not  by  presumption, 
evidence  that  A.. intended  B.  to  take 
the  surplus  beneficiaHy,  and  not  in 
trust  for  C,  was  inadmissible  (Barrs 
V,  Fewkes,  13  W.R.  987 ;  Croome  v. 
Croome,  59  L.T.  582). 


MisceUanr.ous, 


A.  conveys  certain  land  to  B.,  de- 
scribed as  "  bounded  by  the  river." 
To  rebut  the  presumption  that  B., 
under  this  conveyance,  is  entitled  to 
the  bed  of  the  river,  usque  ad  medium 
fUum,  evidence   may  be  given   that 
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the  fishing  hod  always  boon  dealt 
with  separately  to  the  land,  and  was 
in  fact  let  at  the  time  of  the  convey- 
ance r  Devonshire  v.  Pattinson,  20 
Q.B.D.  263,  C.A. ;  see  Micklethwaite 
v.  Newlay  Ck).,  33  Ch.D.  p.  146,  per 
Ck)tton,  J.,  as  to  the  limits  of  such 
evidence]. 

So,  where  a  several  fishery  was 
purchased  at  an  auction  and  the 
conveyance  did  not  in  terms  include 
the  bed  of  the  river,  the  particulars 
of  sale  which  excluded  it,  were  re- 
ceived to  rebut  the  presumption  that 
the  bed  of  the  river  _passed  [Elcroyd 
V.  Coulthard,  1897, 2  Ch.  554;  Beaufort 
V,  Aird,  20  T.L.R.  602;  and  cp,  A.-O. 
V.  Emerson,  ante^  94]. 

A.  conveys  land  abutting  on  a  high- 
way to  B.,  neither  the  acreage  nor  the 
map  in  the  deed  including  any  part 
of  the  highway.  In  an  action  by  B. 
against  A.  for  half  the  soil  of  the 
highway,  it  appeared  that  by  one  of 
the  conditions  of  sale  recited  in  the 
deed,  B.  was  to  pay  for  "  the  trees 
on  the  land  sold  *'  at  a  valuation ; 
and  by  a  further  recital  this  was 
stated  to  have  been  done.  Held, 
evidence  that  there  were  trees  both 
on  the  acreage  named  and  also  on 
the  side  of  the  highway  adjoining  it, 
and  that  the  former  trees  alone  had 
been  valued  and  paid  for  by  B.,  was 
admissible  to  rebut  the  presumption 
that  half  the  highway  passed  (Pryor 
V,  Petre,  1894,  2  Ch.  11,  C.A.). 

A.  having  let  B.  a  house  and  yard, 
C.  brings  ejectment  against  B.  for  a 
cellar  under  the  yard.  To  rebut  the 
presumption  that  the  cellar  passed 
to  B.  by  virtue  of  the  maxim  eujus 
est  sclum,  &c.,  C.  may  give  evidence 
that  the  cellar  was  let  on  to  D.  at  the 
time  of  B.'s  lease  and  that  B.  never 
claimed  it  till  after  D.'s  lease  expired 
(Doe  V,  Burt,  1  T.R.  701). 

As  to  declarations  of  intent  by  tes- 
tators to  rebut  presumptions  as  to  the 
date  of  alterations  in  wills,  see  ante, 
306. 
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CHAPTER  XLVIII. 

WEIGHT  OF  EVIDENCE.     PRESUMPTIONS.     ESTOPPELS. 

WEIGHT  OP  EVIDENCE.— The  weight  of  evidence  cannot,  like 
its  admissibility,  be  determined  by  arbitrary  rules,  since  it  depends  on 
common  sense,  logic  and  experience.  '*  For  weighing  evidence  and 
drawing  inferences  from  it,  there  can  be  no  canon.  Each  case 
presents  its  own  peculiarities  and  in  each  common  sense  and  shrewd- 
ness must  be  brought  to  bear  upon  the  facts  elicited"  (Ld.  Advocate 
V,  Blantyre,  4  App.  Gas.  p.  792,  per  Ld.  Blackburn). 

Valuable  aid,  however,  in  this  connection  is  often  provided  by  the 
rules  as  to  burden  of  proof ;  d.^.,  where  the  scales  are  even,  the 
plaintiff  or  prosecutor,  and  not  the  defendant,  must  lose,  since  he 
will  have  failed  to  establish  his  case  by  a  preponderance  of  proba- 
bility, or  beyond  reasonable  doubt,  respectively  {ante^  6,  22-8).  Juries 
often,  also,  derive  important  assistance  from  the  judge's  direction 
as  to  what  presumptions  apply  ;  when  corroboration  is  required ;  the 
consideration  that  statements  may  be  evidence  for  some  purposes  and 
not  for  others ;  that  facts  not  cross-examined  to  may  be  taken  as 
admitted  ;  and  that  direct  and  positive  testimony  is  to  be  preferred 
to  the  speculative  and  untested  opinion  of  experts  (ante,  7,  857). 

PRESUMPTIONS. — Presumptions  may,  as  we  have  seen,  be 
either  of  law  or  fact,  and  when  of  law  may  be  either  conclusive 
{jprceewmptiones  juris  et  de  jure),  or  rebuttable  {prcesumptionea  juris), 
but  when  of  fact  {prcesumptiones  haminis)  are  always  rebuttable 
(ante,  8).  Mixed  presumptions  are  those  which  are  partly  of  law  and 
partly  of  fact.     As  to  conflicting  presumptions,  see  ante,  26. 

[Tay.  ss.  70-216 ;  Ros.N.P.  17th  ed.  88-44;  Ros.  Or.  Ev.  12th  ed. 
18-21 ;  Steph.  arts.  85-89,  98-101 ;  and  cp,  Introd. ;  and  Appendix, 
Notes  i.,  xxxv.-xxxvii. ;  Best,  ss.  296-471 ;  Whart.  ss.  1226-1365  ; 
Thayer,  Pr.  Tr.  Ev.  813-852,  589-576.]' 

Gonclusive  Presumptions  of  L^w. — The  modern  tendency  of  courts 
being  to  contract  the  range  of  all  arbitrary  rules  affecting  the  weight 
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of  evidence,  and  to  leave  questions  of  fact  to  be  determined  as  far 
as  possible  by  the  probabilities  of  the  particular  case,  many  pre- 
sumptions  of  law,  which  in  early  times  were  considered  absolute 
and  indisputable,  have  since  been  relegated  to  the  category  either 
of  rebuttable  presumptions  of  law,  or  of  mere  presumptions  or 
inferences  of  fact  (Best,  s.  307).  Indeed,  Prof.  Wigmore  maintains 
that  *'  In  strictness  there  cannot  be  such  a  thing  as  a  condusive 
presumption.  Wherever  from  one  fact  another  is  conclusively  pre- 
sumed .  .  .  the  existence  of  the  second  is  wholly  immaterial ;  and  to 
provide  this  is  to  make  a  rule  of  substantive  law ''  (Ev.  s.  2492).  Dr. 
Wharton  also  remarks  that  while  the  juris  et  dejure  class  is  still 
said  to  exist,  no  perfect  individual  of  the  class  is  to  be  found 
(s.  1234).  In  many  cases,  at  all  events,  these  so-called  conclusive 
presumptions  are  rules  which  belong,  properly  speaking,  to  the 
various  branches  of  substantive  law  and  not  to  the  law  of  evidence. 
Thus,  the  presumption  that  an  infant  under  seven  is  incapable  of 
committing  a  felony,  or  that  all  men  know  the  law  (t.0.,  that  ignor- 
ance of  law  is  no  excuse  for  crime),  belong  to  the  criminal  law. 
Mr.  Taylor  gives  the  following  instances,  amongst  others,  of  matters 
which  are  conclusively  presumed,  or  amount  to  conclusive  evidence, 
either  by  statute  or  common  law : — The  validity  of  any  composition 
or  general  scheme  of  arrangement,  when  certified  by  the  official 
receiver  in  bankruptcy  (Bankruptcy  Act,  1888,  s.  18,  sub-s.  9) ; 
the  validity  of  the  valuation  list  for  the  time  being  in  force 
under  the  Valuation  (Metropolis)  Act,  1869,  s.  45  ;  the  payment  of 
simple  contract  debts  after  the  expiration  of  six  years  (Statute  of 
Limitations,  21  Jac.  I.  c.  16  ;  the  statute  has,  however,  been  held 
not  to  discharge  the  debt,  but  merely  to  bar  the  remedy);  the 
proposition  that  every  sane  person  intends  the  probable  conse- 
quences of  his  acts  (Mr.  Best  regards  this  merely  as  a  prfBSumpHo 
juris,  s.  305 ;  in  some  cases,  however,  it  appears  to  be  conclusive 
and  in  others  disputable,  atUej  180-1) ;  that  judicial  records  are 
correct  (see  ante,  873,  581-2, 539) ;  that  bonds  and  other  specialties, 
in  the  absence  of  fraud,  were  given  for  good  consideration  (ante,  24)  ; 
and  that  ancient  documents  were  duly  executed  (see  ante,  484-5). 
Most  of  these  matters,  however,  are  now  open  to  impeachment. 

Rebuttable  Presumptions  of  Law. — Disputable  presumptions  of 
law  differ  from  presumptions  of  fact  in  the  following  respects : — 
(1)  Presumptions  of  law  derive  their  force  from  law  ;  while  pre- 
sumptions of  fact  derive  their  force  from  logic.  And  though  many 
of  the  former  have  intrinsic  logical  weight,  being  indeed  derived 
from  the  latter,  yet  there  are  others  which  have  none.  Thus  it  is 
difficult  to  see  what  inherent  probability  there  is  that  a  prisoner 
who  has  been  committed  for  trial  is  innocent.  (2)  A  presumption 
of  law  applies  to  a  clasB,  the  conditions  of  which  are  fixed  and 
uniform ;  a  presumption  of  fact  applies  to  individual  eoMff,  the 
conditions  of  which  are  inconstant  and  fluctuating.  Thus,  the 
presumption  of  death  arises  whenever  seven  years'  unexplained 
absence  is  proved ;  but  when  it  is  necessary  to  establish  the  death 
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at  any  precise  period  within  the  seven  years  the  question  must  be 
decided  on  the  evidence  adduced  in  each  specific  case  (see  inf.). 
(3)  Presumptions  of  law  are  drawn  by  the  Court  and  in  the  absence 
of  opposing  evidence  are  conclusive  for  the  party  in  whose  favour 
they  operate  ;  presumptions  of  fact  are  drawn  by  the  Jury,  who  may 
disregard  them  however  cogent.  [Greenleaf,  s.  48  n. ;  Whart.  s.  1137; 
Best,  s.  304  ;  Tay.  s.  111.]  In  practice,  however,  these  distinctions 
are  by  no  means  easy  to  apply ;  and  the  line  of  demarcation^  even 
when  visible,  is  often  overlooked.  A  presumption  which  is  regarded 
by  some  judges  and  text-writers  as  one  of  law,  is  treated  by  others  as 
one  of  fact,  or  of  mixed  law  and  fact ;  indeed,  the  same  judges  not 
infrequently  place  the  same  presumption  in  different  categories  at 
different  times  (Tay.  s.  111).  The  chief  function  of  a  rebuttable  pre- 
sumption of  law  is  to  determine  upon  whom  the  burden  of  proof  rests, 
using  that  term  in  the  sense  of  introducing  evidence  (anto,  24-27). 

The  following  are  some  of  the  principal  instances  usually  classed 
under  the  head  of  rebuttable  presumptions  of  law : — 

Legitimacy,  Access. — It  is  a  rebuttable  presumption  of  law  that 
a  child,  born  during  lawful  wedlock,  is  legitimate,  and  that  access 
occurred  between  the  parents ;  and  this  presumption  can  only  be 
displaced  by  a  strong  preponderance  of  evidence,  and  not  by  a  mere 
balance  of  probabilities  (Bosvile  v.  A.-G.,  12  P.D.  177 ;  Burnaby  v. 
Baillie,  42  Ch.  D.  282  ;  Hawes  v.  Draeger,  23  Oh.  D.  173  ;  Evans  v.  E., 
20  T.L.R.  612,  615  ;  antey  179  ;  Tay.  s.  106).  Thus,  the  presump- 
tion will  not  be  overcome  by  proof  of  the  wife's  adultery  (Gordon  v, 
G.,  1903,  P.  141),  or  by  her  own  solemn  admissions  of  the  child's 
illegitimacy  (Yool  v.*  Ewing,  1904,  1  I.R.  434  ;  as  to  declarations 
by  a  deceased  person  as  to  his  own  illegitimacy,  see  Be  Perton,  ante, 
286).  Proof  that  cuxess  between  husband  and  wife  at  the  necessary 
time  was  impossible,  or  highly  improbable,  will,  however,  suffice  to 
rebut  the  presumption  (id.)  ;  and  with  this  object  not  only  the 
conduct  of  the  parties,  but  the  family  treatment  and  reputation  on 
the  subject,  are  also  admissible  (ante,  99, 288).  The  direct  testimony 
and  dedarations  of  the  parents,  however,  cannot,  as  we  have  seen, 
be  received ;  unless  indeed  such  declarations  be  tendered  merely  as 
a  part  of  their  general  conduct  and  not  as  evidence  of  the  truth  of 
the  facts  stated  {ante,  63,  179).  If  there  is  no  proof  that  the  child 
of  a  married  woman  was  born  during  the  marriage  (Robinson  v. 
Baccleuch,  31  Sol.  Jo.  829,  per  C.A.),  or  that  the  alleged  father  was 
alive  at  the  date  of  its  conception  {Re  Perton,  53  L.T.  707),  no  pre- 
sumption of  legitimacy  will  arise.  And  if  the  child  is  proved  to  have 
been  born  more  than  nine  months  after  the  husband  and  wife  have 
been  judicially  separated,  it  will  be  presumed  to  be  illegitimate 
(Hetheringtont;.Hetherington,  1 2  P.D.  112).  As  to  the  case  suggested, 
in  Steph.  art.  98  ti.,  of  a  child  born  six  months  after  the  death  of  one 
husband  and  three  months  after  the  mother's  marriage  with  another, 
see  Shuman  v.  Shuman,  cited  Thayer,  Pr.  Tr.  Ev.  349-350. 

Marriage.    Celibacy. — A  prirnd  facie  presumption  of  an  equally 
strong  character  is,  except  in  cases  of  bigamy  or  petitions  for  damages 
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for  adultery,  made  by  law  in  favour  of  the  validity  of  a  marriage 
proved  to  have  been  celebrated  de  facto  (Piers  v.  Piers,  2  H.L.C.  331 ; 
Sastry  Yelaider  v.  Sembecutty,  6  App.  Cas.  364).  And  mere  cohabita- 
tion will  suffice  to  raise  a  presumption  of  valid  marriage  (i^. ;  Doe  v. 
Fleming,  4  Bing.  266  ;  Collins  t?.  Bishop,  48  L.J.Oh.  81  ;  Fox  v.  Bear- 
block,  17  CJh.  D.  429  ;  Rt  Thompson,  91  L.T.  680),  which  will  not  be 
rebutted  by  proof  that  the  ceremony  actually  gone  through  was 
invalid  {Re  Shephard,  1904,  1  Oh.  456  ;  doubted  20  L.Q.  Rev.  226-7). 

In  cases  of  bigamy,  it  has  been  held  that  where  proof  is  given  of 
the  first  marriage  and  of  the  prisoner  and  his  wife  living  together 
thereafter,  the  onus  is  on  him  to  show  the  non-continuance  of  the 
marriage  ;  but  if  separation  after  the  marriage  is  shown,  the  onus  is 
on  the  prosecution  to  show  his  knowledge  that  the  first  wife  was  alive 
at  date  of  the  second  marriage  (R.  t?.  Jones,  15  Cox,  284 ;  ep,  ante^  26, 
218,  355).     As  to  death  unmarried,  see  in/,,  Death. 

Issiiey  Possibility  and  Failure  of. — Women  over  58  are  in  general 
assumed  to  be  incapable  of  child-bearing  (Tay.  s.  105  ;  Re  Hocking, 
67  L.J.  Oh.  662,  C. A. ;  i?e White,  1901, 1  Oh. 570;  ^«Summers  Trusts, 
22  W.R.  639  ;  Re  Thornh01,W.N.1904,p.ll2,C.A. ;  i?6  Webster,  114 
L.T.  Jo.  428 ;  Persse  v.  Mitchell,  34  Jr.  L.T.R.  135).  North,  J.,  how- 
ever, declined  to  presume  that  a  man  over  72  years  of  age  was  past 
the  possibility  of  issue,  or  even  to  hear  medioJ  testimony  on  the 
point  (P.  V,  N.,  31  L.  Jo.  690).   As  to  failure  of  issue,  see  in/*..  Death, 

Death, — A  person  who  has  not  been  heard  of  for  seven  years  by 
those  who,  if  he  had  been  alive,  would  be  likely  to  have  heard  of  him, 
is  presumed  to  be  dead  ;  but  there  is  no  presumption  as  to  the  time 
during  the  seven  years  at  which  he  died  {Re  Phen^'s  Trusts,  5  Gh. 
App.  139 ;  Re  Lewes's  Trusts,  6  Oh.  App.  356  ;  Re  Rhodes,  36  Ch.D. 
586  ;  R.  V,  Lumley,  L.R.  1  C.G.R.  196 ;  and  see  a  series  of  articles 
on  this  presumption,  Sol.  Jo.  Feb.  15,  1890,  et  seq.).  The  above  pre- 
sumption has  been  held  to  apply  though  there  were  strong  reasons  for 
the  deceased  concealing  his  identity  (Wills  v,  Palmep,  53  W.R.  169  ; 
cp.  Re  Benjamin,  1902, 1  Ch.  723  ;  and  Re  Harding,  inf.).  In  the  Pro- 
bate Court,  however,  death  is  frequently  presumed,  as  a  matter  of 
probability  and  not  of  law,  before  the  sevenyear8(i?e  Matthews,  1898, 
P.  17 ;  Re  Winstone,  id.  143 ;  and  for  orders  made  on  the  assump- 
tion of  death  at  a  prior  period,  see  Re  Benjamin,  sup. ;  Re  Aldersey, 
1905,  2  Oh.  181). 

Where  the  deceased,  when  last  heard  of,  was  unmarried  he  will  be 
presumed  as  a  matter  of  fact,  though  not  of  law,  to  have  died  un- 
married and  without  issue  {Re  Harding,  Times^  May  28,  1891 ;  Re 
Oallan,  m/. ;  cp.  Greaves  v.  Greenwood,  2  Ex.  D.  289). 

ContiniLance  of  Life.  Survivorship. — There  is  no  presumption  of  law 
as  to  the  continuance  of  life  {ante,  89-90).  As  to  survivorship,  if  A. 
is  proved  to  have  died  in  a  certain  year  and  B.  to  have  been  last 
heard  of  more  than  seven  years  prior  thereto,  A.  will  be  presumed 
to  have  survived  B.  {Re  Thompson,  39  Ir.  L.T.  Jo.  872;  Re  Oallan, 
id.).  There  is^  however,  no  presumption  of  survivorship  in  the  case 
of  cornmorienteSj  i.e.,  two  or  more  persons  who  have  perished  by  a 


CHAP.   XLVIII.]  PRESUMPTIONS. 

common  disaster  (Wing  v.  Angrave,  8H.L.C.  183  ;  R 
P.  142  ;  Re  Johnson,  78  L.T.  85  ;  St  Benyon,  1901,  P 
202-203  ;  Best, a.  410 ;  Sfceph.  art.  9S ;  ante,  101) ;  norc  ' 
denth  (Ne  Rhodes,  Sup.  Ut.  U.S.A.,  aiUd  87  Ir.  L.T. , 
quetition  in  both  coses  being  purely  one  of  endence. 

Sanitj/.— It  ia  usually  said  that  the  law  presumes  e' 
sane  until  the  contrary  ia  proved  (Tay.  ss.  197,  370;  ai 
Pr.  Tp.  Ev.  3S0-383,  who  remarks  that  on  an  issun  of  I 
sumption  only  frees  the  party  in  whose  favour  it  opera  ■ 
affirmative  evidence  of  sanity  in  the  tii-st  instance,  ni  I 
him  from  the  entire  burden  of  the  issue) ;  in  Suti  i 
C.B.N. 9.  87,  however,  the  presumption  was  held  to  1 1 
which  ought  not  to  inUueuce  the  juryinacase  of  confli 
On  the  other  hand,  when  insanity  is  primA/acie  estat 
inquisition,  it  will  be  pi-esiimed  to  continue  until  disp  ' 
V.  Dyce  Sombre,  10  Moo.  P.O.  2:J2  ;  ante,  8i)). 

Innocence. — In  eai'ly  times,  the  law  appears  to  h 
guilt,  not  innocence ;  for  if  the  prosecution  proved  a  pi  i 
no  alibi  or  other  defence  was  allowable,  since  to  have  a 
trary  probations  would  have  opened  a  door  to  perjurj 
ITifit.  Crim.  law,  H^ii,  354-5  ;  mite,  1114).  At  the  presi' 
absence  of  evidence,  innocence  of  crime  is  usually  Kaid  I ' 
by  law ;  at  nil  events,  the  burden  of  proof  is  always 
party  asserting  criminality  {arUt,  55-7).  Its  commis 
question  arises  in  a  ci'imionl  (but  r/u.  in  a  civil)  case,  i 
l>e  proved  not  by  a  mere  preponderance  of  evideni' 
a  reanonahle  doubt  (ante,  (i).  [See  Thayer,  Pr.  Tr. 
Uliildren  under  geren  are  "  conclusively  presumed  "  to  li 
committing  a  felony;  but  as  to  those  between  seven 
there  is  a  rebuttable  presumption  of  innocence,  wl 
be  overcome  by  strong  evidence  oF  malice,  since  ii 
atatem  (E,  v.  Lockley,47  Sol.  Jo.  1^3). 

Oni.n\a  prtFeumiinlur  rU?  esse  acta. — This  presumpi 
nearly  akin  to  that  of  innocence,  is  chieHy  applied  ti 
official  acta ;  and  though  sometimes  conclusive  (nee,  ' 
correctness  of  records,  and  the  due  execution  of 
ments)  is  In  general  only  rebuttable.  Thus,  the  i 
formance  of  divine  service  from  an  early  period  in  « 
a  disputable  presumption  of  its  due  consecration  (Bug(: 
L.R.  I  Ad.  .t  Ec.  ;U:J;  R.  v.  Cresswell.  1  Q.B.D.  4^ 
Common  instances  of  the  presumjttion  in  its  rebuttab 
also,  with  i-eR]iect  to  the  vnlidity  of  a  pennon's  appointm 
otEee,  from  hie  acting  therein  (ante,  'Ji!-4) ;  and  as  to  t 
tion  of  deeds  and  wills  {ante,  300,  302,  478).  [Taj 
Best,  S3.  353-3fi.'i ;  Kos.  N.P.  43-44.] 

Presumpliont  affecting  Docmnentg. — Date :  It  is  a  ) 
fucie  presumption  that  all  documents  were  made  on  th( 
date ;  though  as  to  wills,  see  He  Adamson,  I..R.  !5  P.  i 
When,  however,  there  is  reason  to  apprehend /;■««(/ or  i 


630  THE  LAW  OF  EVIDENCE.  [book  III. 

8. 169  ;  Stepb.  art.  85;  ante,  50) ;  or,  when  an  indorsement  made  by  a 
deceased  person  upon  an  instrument  is  used  for  the  purpose  of 
defeating  a  plea  of  the  Statute  of  Limitations,  independent  evidence 
may  be  required  that  the  writing  was  made  at  the  time  it  bears  date 
(id, ;  ante^  256).  So,  the  date  appearing  on  a  deed  of  arrangement  is 
not  sufficient  proof,  without  corroboration  as  to  the  time  when  it  was 
executed,  to  justify  the  making  of  a  receiving  order  {Eocp.  Slater,  76 
L.T.  529).  As  to  presumptions  respecting  sealing,  delivery,  altestatioji, 
alterations,  stamps,  ancient  documents,  <Scc.,  see  ante,  chap.  xlii. 

Equitalle  PrestmiptioTis. — It  is  beyond  the  scope  of  the  present 
work  to  enter  at  large  upon  this  subject ;  but  a  few  of  the  more 
common  equit-able  presumptions — e.g.,  those  as  to  saiisjadum, 
ademption,  advancement  and  cumidation  of  legacies — have  already 
been  considered  ante,  chap,  xlvii. 

Presumptions  of  Fact. — Presumptions  of  fact  are,  as  we  have 
seen,  simply  logical  inferences  of  the  existence  of  one  fact  from  the 
proof  of  another.  They  are  the  inferences  or  presumptions  which 
render  circumstantial  evidence  admissible,  and  have  already  been 
considered  at  length  under  the  head  of  relevancy  and  relevant  facts. 
— Presumptions  of  fact  of  the  more  cogent  kind  will,  as  we  have  seen, 
shift  the  burden  of  proof,  no  less  than  rebuttable  presumptions  of  law 
{ante,  24-7). 

ESTOPPELS. — An  estoppel  is  a  rule  by  which  a  -p&Tty  is  prediided 
from  denying  the  eadstence  of  some  state  of  facts  which  he  has  formerly 
asserted.  It  is  usually  said  to  be  only  a  rule  of  evidence,  since  an 
action  cannot  he  founded  thereon  (Low  v.  Bouverie,  1891,  8  Ch.  82, 
per  Bowen,  L.J.)  ;  but  as  a  defence  can,  it  has,  in  many  cases,  come 
to  have  the  effect  of  a  rule  of  substantive  law  (Ewart,  Estoppel, 
187-195 ;  Salmond,  21  Law  Quart.  Rev.  80). 

Estoppels  have  been  variously  treated  as  conclusive  presumptions 
of  law  (Tay.  s.  89)  ;  as  solemn  admissions  (2  Sm.  L.O.  11th  ed.  744), 
and  as  conclusive  evidence.  They  are,  however,  distinguishable  from 
each  of  these — e.g.,  from  the  first  named,  in  that  an  estoppel  may  be 
waived  by  the  party  in  whose  favour  it  operates  (Scarf  v.  Jardine,  7 
App.  Cas.  845  ;  a/nte,  881);  from  the  second  as  well  as  the  first,  in 
that  it  cannot  in  general  be  taken  advantage  of  by  strangers ;  and 
from  the  third  in  that  the  conclusiveness  of  evidence  may  result  from 
mere  logical  cogency,  while,  when  it  results  from  some  rule  of  law,  it 
operates  indifferently  for  or  against  all  persons. 

[Tay.  ss.  89-103  ;  Best,  ss.  532-45 ;  Smith,  L.C.  11th  ed.  724-865 ; 
Steph.  arts.  102-5,  and  Note  xxxviii. ;  and  see  generally  the  works 
of  Ewart,  Everest,  Biglow,  Gaspersz,  and  Cababe.] 

Estoppels  are  of  three  kinds :  (1)  By  Becord  ;  (2)  By  Deed ;  and 
(8)  By  Conduct.  When  falling  under  the  first  and  second  heads  they 
must  be  pleaded  if  there  be  an  opportunity  of  pleading  them,  other- 
wise they  will  be  deemed  to  be  waived,  and  the  jury  may  draw  their 
own  conclusion  from  the  facts  proved  {ante,  381);  and  they  must 
generally  be  mutual — i.e.,  both  parties  must  be  bound  or  neither  will 
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be ;  strangers  not  being  allowed  to  take  adrantftge  of  sucli  estoppels 
When  falling-  under  the  tliird  heiul  it  has  been  said  that  they  need 
not  be  pleaded  (Tay.  e.  fl2 ;  Best,  s.  544  ;  Fleming  v.  Bank  of  N. 
Zealand,  1000,  A.C.  577 ;  contra,  Odgers,  Pleading,  Gtli  ed,  222; 
Everest,  Estoppel,  2nd  ed.  4ri9,  4(i6  ;  C'oppiager  v.  Norton,  1902, 
2  I.R.  pp.  242,  245);  and  need  not  always  be  mutual  (i"/.). 

Estoppels  of  all  kindn,  however,  are  subject  to  one  general  rule  : 
they  cannot  override  the  law  of  the  land  ((Jababti,  128).  Thus,  where 
writing  is  required  by  statute,  no  estoppel  will  cure  the  defect  (Hunt 
('.  Wimbledon  Local  Board,  4C.P.D.  48).  So,  even  a  judicial  record  or 
deed  is  always  impeachable  for  fraud  or  illegality.  And  the  same  Is 
true  as  to  incapacity  of  parties — e.y,,  a  maiTied  woman,  precluded 
from  contracting  by  reason  of  coverture,  was  not  estopped  by  her 
representation  that  she  was  single  (Cannam  v.  Farmer,  ^  Ex.  liSIS), 
nor  by  her  denial  of  a  resti'uint  on  anticipation  (Ttatemnn  r.  Faber, 
It'OS,  1  Ch.  144,C'.A,);  so  an  infant  is  not  estopped  by  liia  representa- 
tion that  he  is  of  full  age  ;  for,  though  he  is  liable  in  equity  to  restore 
any  advantage  gained  thereby,  he  is  under  no  obligation  to  j>erform 
the  contract  (Pollock,  Contracts,  7th  ed.  iG-7K).  Similarly,  acoi^pora- 
tion  is  not  estopped  as  to  acts  which  are  ultra  vires  (British  Mutual 
Banking  Co.  v.  Charnwood,  IH  Q.B.B.  714).  It  has,  however,  been 
held  that  though  deductions  from  wages  for  a  sick  fund  cannot  beset 
up  under  the  Truck  Act,  yet  acquiescence  in  such  deductions  raises  an 
estoppel  (Hewlett  v.  Allen,  ]8!I2,  2  Q.B.  CG3,  C.A.);  and  an  admission 
of  liability  may  estop  a  defendant  from  relying  on  the  absence  of  a 
statutory  notice  of  action  (Wright  v.  Bngnall,  04  J. P.  420,  C.A. ; 
Randall  ti.  Hill's  Dock  Uo.,69  L.J.Q.B.  554). 

Estoppels  by  Record. — The  chief  of  these  are  Judgments,  the  con- 
clusiveness of  which  has,  for  convenience,  already  been  considered  in 
conjunction  with  their  admissibility  (ante,  chaps.  xxivi.-Etxvii,).  An 
estoppel  by  record  is  also  probably  created  by  letters  patent  between 
the  Crown  and  the  grantee,  but  this  will  not  extend  the  lienefit  of 
the  estoppel  to  all  his  Majesty's  subjects(Cropperi'.  Smith, SfiCh.  D. 
70(1,  712-13). 

Estoppels  by  Deed.^ — Where  a  party  has  entered  into  a  solemn 
engagement  by  deed  as  to  certain  facts,  neither  he  (Bowman  v.  Taylor, 
2  A.&E.  278)nor  any  one  claiming  through  or  under  him  (Dal  ton  v. 
Fitzgerald,  1897,  2 Ch.  86;  Clarke f, Hall,  24  L.K.I.,  .51(J ;  butaeefle 
Anderson,  1 905,  2  Ch.  70),  is  permitted  to  deny  such  facts.  This  rule, 
however,  is  subject  to  the  following  qualifications ; — 

(1)  The  Estoppel  only  applies  beticeen  I'arCiei  and  Privies,  a'nd  in 
Ad,ions  onthe Deed. — It  does  not  apply  to  actions  on  collateral  matters 
even  between  the  same  [larties  (£37;. Morgan,  r«  Simpson,  2  Ch.  D.  72); 
nordoesitapply  in  general  to  proceedings  between  strangers, or  aparty 
and  a  stranger  (Cracknall  v.  Janson,  1 1  Ch,  D.  1,  0. A. ;  Tay.  s.  9t)). 

The  rule  as  to  mutuality  is  relaxed  in  the  case  of  a  deedpoU,  since 
only  the  maker  and  his  privies  are  intended  to  be  bound  thereby 
(Tay.  s.  99) ;  while  even  in  the  case  of  an  indenture,  one  party  alone 
may  sometimes  be  bound — e.g.,  where  he  has  gained  an  action  or  some 
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other  advantage  on  the  footing  of  a  given  construction  of  the  deed,  he 
is  estopped  from  afterwards  setting  up  a  different  construction  thereof 
(Gandy  v.  Gandy,  30  Oh.  D.  57  ;  Roe  v.  Mutual  Loan  Fund,  1 9  Q.B.D. 
347  ;  Marshall  v.  Berridge,  19  Oh.  D.  233;  Re  Lart,  ante,  398,  400). 
(2)  JVb  Estoppel  arises  upon  Recitals  or  Descriptions  which  are  either 
immaterial  or  not  intended  to  bind. — With  regard  to  the  materialitj 
of  a  recital,  the  following  conditions  must  exist  in  order  to  raise  an 
estoppel : — (a)  There  must  he  a  distinct  statement  of  some  material 
psurticular  fact  {e,g,,  in  a  grant  of  land  by  A.,  a  covenant  that  he  had 
power  to  grant  will  not  create  an  estoppel,  though  a  statement  that  he 
was  seised  of  the  legal  estate  will.  General  Finance  Co.  v.  Liberator  See., 
10  Oh.  D.  15;  Heath  v,  Crealock,  10  Ch.  App.  22  ;  Onward  Building 
Soc.  V,  Smithson,  1893,  ICh.  1);  (b)  a  contract  made  with  reference  to 
such  statement;  and  (c)  an  action  founded  upon,  or  brought  to  en- 
force the  rights  arising  out  of,  the  instrument  (Oarpenter  r.  Buller, 

8  M.  &  W.  212 ;  Exp.  Morgan, re  Simpson,  supra;  Tay.  ss.  9C-98).  If 
these  conditions  concur,  indeed,  a  recital  in  an  instrument  not  under 
seal  will  estop  (id,),  A  recital,  however,  binds  all  the  parties  to  the 
deed  only  when  upon  the  construction  of  the  instrument  the  statement 
appears  to  be  one  which  all  have  agreed  to  admit  as  true ;  if  it  is 
intended  to  be  the  statement  of  one  party  only,  he  alone  is  estopped 
(Stroughill  V.  Buck,  14  Q.B.  781 ;  Young  v,  Raincock,  7  C.B.  310; 
Blackball  r.  Gibson,  2  L.R.I.  49;  Trinidad  Oo.  v,  Ooryat,  1896,  A.C. 
587).  Where  the  recital  is  of  another  deed  or  document,  the  former 
is  not  secondary,  but  primary  evidence  of  the  latter,  and  constitutes 
a  muniment  of  title  which  cannot  be  controverted  (Tay.  s.  98;  aniCt 
497);  but  this  applies  only  to  so  much  of  the  deed  as  is  actually  re- 
cited ;  the  other  portions  must  be  proved  in  the  ordinary  way  (Gillet  r. 
Abbott,  7  A.  <&  E.  783).  Married  women  are  estopped  by  recitals 
in  deeds  duly  executed  and  acknowledged  by  them  (Jones  r.  Frost, 
L.R.  7  0h.  773);  but  not  infants  by  recitals  in  deeds  executed  by 
their  guardians  (Milner  v,  Harewood,  18  Yes.  p.  274).  The  mere 
tender  of  the  engrossment  of  a  deed  of  execution  is  not,  however, 
such  an  admission  as  amounts  to  an  estoppel  (Bulley  r.  Bulley,  L.R. 

9  Oh.  739): 

(3)  yo  Estoppel  where  Deed  is  tainted  by  Fraud  or  Illegality. — A  s  we 
have  already  seen,  a  party  to  a  deed  is  not  precluded  from  impeach- 
ing it  on  the  ground  of  fraud,  duress,  infancy,  or  the  like;  so  where 
both  parties  know,  or  have  the  means  of  knowing,  that  it  was  exe- 
cuted for  an  immoral  purpose,  or  in  contravention  of  any  statute,  or 
of  public  policy,  neither  party  will  be  estopped  from  proving  these 
facts,  although  the  effect  may  be  to  enable  either  to  ta^e  advantage 
of  his  own  wrong  (Tay.  s.  93 ;  Birch  v.  Birch,  Bonaparte  v.  Bonaparte, 
ante,  375). 

(4)  A  Deed  which  can  take  Effect  by  Interest  shaU.not  be  constnted  to 
take  Effect  by  Estoppel  (Doe  v.  Barton,  11  A.  &  E.  311).— Thus,  if  a 
party  leases  premises  to  another  for  a  longer  term  than  he  himself 
possesses,  it  only  enures  to  the  extent  of  his  own  interest  and  no 
further  {id,;  Doe  v,  Seaton,  2  O.M.  &  R.  732);  but  where  he  leases 
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premises  to  which  he  has  no  title,  this  will  estop  the  parties  to  the 
deed  and  their  privies  (Dalton  v,  Fitzgerald,  1897,  2  Ch.  86)  from 
alleging  his  want  of  title — 1.0.,  as  the  lease  cannot  enure  by  interest 
it  will  by  estoppel ;  should  he,  however,  subsequently  purchase  the 
land,  the  lease  which  originally  enured  by  estoppd  will  be  converted 
into  a  lease  in  intet'esty  and  his  heir  or  assignee  will  be  bound 
thereby  equally  with  the  lessee  and  his  assignees  (Tay.  s.  100 ; 
Webb  V.  Austin,  7  M.  & G.  701;  Sturgeons.  Wingfield,  15  M.  &  W. 
224). 

Estoppels  by  Oonduct. — Estoppels  by  conduct,  or,  as  they  are  still 
sometimes  called,  estoppels  by  matter  in  pais,  were  anciently  acts  of 
notoriety  not  less  solemn  and  formal  than  the  execution  of  a  deed, 
such  as  livery  of  seisin,  entry,  acceptance  of  an  estate,  and  the  like; 
and  whether  a  party  had  or  had  not  concurred  in  an  act  of  this  sort 
was  deemed  a  matter  which  there  could  be  no  difficulty  in  ascer- 
taining, and  then  the  legal  consequences  followed  (Lyon  v,  Beed, 
13  M.  <fe  W.  285,  309).  The  doctrine  has,  however,  in  modern  times, 
been  extended  so  as  to  embrace  practically  any  act  or  statement  by 
a  party  which  it  would  be  unconscionable  to  permit  him  to  deny. 
The  rule  has  been  authoritatively  stated  as  follows : — "  Where  one 
by  his  words  or  conduct  wUfvUy  causes  another  to  believe  the  exis- 
tence of  a  certain  state  of  things  and  induces  him  to  act  on  that 
belief  so  as  to  alter  his  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time.''  (Pickard  v.  Sears,  6  A.  <&  E.  469.) 
And  whatever  a  man's  real  intention  may  be,  he  is  deemed  to  act 
wilfully  '4f  he  so  conducts  himself  that  a  reasonable  man  would 
take  the  representation  to  be  true  and  believe  that  it  was  meant 
that  he  should  act  upon  it."  (Freeman  v.  Cooke,  2  Ex.  654,  663; 
McKenzie^j.  British  Lin  en  Co.,  6  App.  Cas.  82;  Carrt?,L.&N.W.  Ry., 
L.R.  10  C.P.  307;  Seton  v.  Lafone,  19  Q.B.D.  68;  Coventry  i?.  G.E. 
Ry.,  12  Q.B.D.  776;  and  see  inf.) 

An  estoppel  by  conduct  may  arise  either  from  agreement,  misre- 
presentation, or  negligence. 

(a)  From  Agreement, — The  agreement  may  be  exjyress — e.g,,  where 
the  plaintiff  had  obtained  a  reduction  in  the  rate  for  the  carriage  of 
his  horses  by  a  declaration  that  their  value  did  not  exceed  J&IO  each, 
he  was  estopped  in  an  action  against  the  defendants  for  injury  to 
the  horses,  from  disputing  that  their  value  was  greater  than  that 
sum  (McCance  v,  L.  &  N.W.  Ry.,  34  L.J.  Ex.  39) ;  or  it  may  be  im- 
plied from  the  conduct  of  the  parties,  or  the  nature  of  the  trans- 
action, as  in  the  following  cases  : — 

Share  Certificates  a7id  Certifications. — A  company  is  precluded  from 
denying  the  validity  of  its  own  share  certificates,  even  though  they 
have  been  obtained  by  means  of  a  forged  transfer  (Balkis  Co.  v,  Tom- 
linson,  1893,  A.C.  396;  Re  Ottos  Kopje,  1893, 1  Ch.  618);  though  this 
does  not  apply  to  a  certificate  forged  by  the  secretary  (Ruben  t?.  Great 
Fingall  Con.,  1906,  A.C.  439);  nor  to  a  certification  indorsed  by  him  on 
a  transfer  (Whitechurch  v.Cavanagh,  1902,  A.C.  117 ;  Peat  v,  Clayton, 
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94  L.T.  465).  A  oertific&te  that  shares  are  fully  paid  will  estop  the 
company  as  to  that  fact  even  against  an  allottee,  if  he  has  bond  Jide 
acted  on  the  faith  of  the  statement  (Bloomenthal  v.  Ford,  1897,  A.C. 
156).  The  execution  of  a  hlank  transfer  hy  the  owner  of  shares 
does  not,  however,  estop  him  from  proving  his  title  as  against  a  third 
party  who  has  advanced  money  on  the  shares  (Colonial  Bank  v.  Cadv, 
15  App.  Gas.  267). 

Landlord  and  Tenant, — A  landlord  is  estopped  from  alleging  his 
want  of  title  to  the  premises  (Trevivan  v.  Lawrence,  2  Smith's  L.C. 
11th  ed.  742)^or  their  structural  instability (Grosvenor  Hotel  v,  Hamil- 
ton, 1894,  2  Q.B.  886;  cp.  Ramsden  v,  Dyson,  L.R.  1  H.L.  129)  against 
his  tenant.  And  conversely,  a  tenant  or  lodger,  or  the  alienee  of 
either,  cannot,  during  his  possession  of  the  premises,  deny  the  title 
either  of  his  landlord  (Balls  v,  Westwood,  2  Gamp.  11 ;  Doe  v.  Mills,  2 
A.&  E.  17),  or  of  the  latter's  heirs  and  privies  in  blood  (Weeks  v.  Birch, 
cited  ante,  388). '  So,  where  A.  devised  land  to  B.  for  life,  with  re- 
mainder to  G.,  and  B.  purported  to  convey  the  fee  to  D.,  w^ho  took 
possession — in  ejectment  by  the  assignee  of  G.,  D.  was  held  estopped 
from  denying  the  validity  of  A.'s  will  (Board  v.  Board,  L.R.  9  Q.B.  48; 
Dalton  V.  Fitzgerald,  ante,  631).  But  the  tenant  may  show  that 
such  title  has  expired  (England  v.  Slade,  4  T.R.  682  ;  Serjeant  v.  Nash, 
1903,  2  K.B.  304) ;  or  that  a  parcel  of  land  about  which  he  and  the 
lessor  are  disputing  was  never  comprised  within  the  lease  at  all 
(Glark  v.  Adie,  2  App.  Gas.  435,  per  Lord  Blackburn  ;  Gabab^,  24)  ;  or 
that  he  has  been  evicted  by  title  paramount  to  his  landlord's  (Croulds- 
worth  V.  Knights,  1 1  M.  &  W.  337,  344).  Mere  receipt  or  payment  of 
rent,  however,  though  raising  a  strong  presumption  of  tenancy,  does 
not  of  itself  operate  as  an  estoppel  (Doe  v,  Francis,  2  M.  ds  R.  57  ; 
Knightt?.  Gox,  18  G.B.  645 ;  Grawford  v,  Gillmor,  30  L.R.I.  238 ;  Ser- 
jeant V.  Nash,  sup.)y  but  only  to  an  admission  which  may  be  explained. 
On  the  other  hand,  such  estoppels  do  not  bind  strangers,  e.g,,  where 
A.,  without  title,  lets  to  B.,  and  G.,  with  B.'s  licence,  brings  goods  on 
the  premises  on  which  A.  distrains,  G.  is  not  estopped  from  disputing 
A.'s  title  to  distrain,  though  B.  would  be  (Tadman  v.  Henman,  1893, 
2  Q.B.  168).  [Tay.  ss.  101-108  ;  Steph.  art.  108 ;  Eveiwt,  Estoppel, 
2nd  ed.  267-99.] 

Bailor  and  Bailee, — A  bailee  is  estopped  from  denying  that  his 
bailor  had,  at  the  time  of  the  bailment,  authority  to  make  it  (Gosling 
V,  Bimie,  7  Bing.  339).  So,  he  is  estopped  from  disputing  the  title  of 
a  purchaser  to  whom  he  has  attorned  at  the  request  of  the  bailor 
(Henderson  v.  Williams,  1895, 1  Q.B.  521).  But  when  the  bailee  is 
evicted  by  title  paramount  he  can,  with  the  consent  of  the  evictor, 
set  up  the  latter's  title  against  the  bailor  (Biddle  v.  Bond,  6  B.  &  S. 
225  ;  Rogers  v.  Lambert,  24  Q.B.D.  573). 

Licensor  and  Licensee. — ^A  licensee  of  a  patent  cannot  dispute  the 
validity  of  the  patent  as  against  the  licensor.  But  he  may  show  its 
expiry  (Muirhead  ?7.Gommercial  GableGo.,  29  L.  Jo.  298),  or  that  what 
he  has  done  does  not  fall  within  the  scope  of  the  patent,  and  he  may 
refer  to  former  patents  to  show  what  is  the  proper  construction  of  the 
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patent  in  question  (Clark  v,  Adie,  afiUj  868,  562,  571)  ;  and  he  is  not 
estopped  from  disputing  its  validity  against  an  assignee  who  has  not 
bought  on  the  faith  of  the  statements  in  the  patentee's  petition  to 
the  Crown  (Cropper  v.  Smith,  26  Oh.  D.  700). 

Principal  aiid  Agent. — Similarly  an  agent  is  estopped  from  dis- 
puting the  title  of  his  principal  (Dixon  v.  Hamond,  2  B.&  Aid.  810). 

Election, — So,  an  estoppel,  or  ^2£a«f-estoppel,  may  arise  from  a 
party's  election  to  adopt  one  of  two  inconsistent  remedies  (see,  e,g,^ 
ante,  385,  890). 

As  to  estoppels  between  the  acceptor  of  a  bill  of  exchange  and  a 
holder  in  due  course,  see  Bills  of  Exchange  Act,  1882,  ss.  54,  55. 

(b)  From  Misrepresentation  or  N^egligence» — An  estoppel  by  conduct 
may  arise  from  an  untrue  representation  of  fact,  not  only  when 
fraudulently,  but  even  when  mistakenly  or  innocently  made  (Vagliano 
V.  Bank  of  England,  1891,  A.C.  107.;  Lowt?.  Bouverie,  1891, 3Ch.  82  ; 
Colonial  Bank  v.  Cady,  15  App.  Cas.  267 ;  Sarat  Chunder  Dey  v.  Gopal 
Chunder  Lala,  56  J.P.  741).  And  conduct  by  negligence,  omission, 
or  even  silence,  where  there  is  a  duty  cast  upon  the  person  to  dis- 
close the  truth,  may  often  have  the  same  effect  {id. ;  Freeman  v. 
Cooke,  cmte,  688,  and  cases  cited  therewith ;  Arnold  v.  Cheque  Bank, 

1  C.P.D.  578  ;  Johnson  v.  Credit  Lyonnaise,  8  C.P.D.  82).  A  person 
cannot,  however,  rely  by  way  of  estoppel  upon  a  statement  induced 
by  his  own  misrepresentation  or  concealment  (Porter  i?.  Moore,  1904, 

2  Ch.  367). 

In  order  to  raise  such  an  estoppel  the  following  conditions  are 
necessary: — (1)  There  must  be  a  representation  of  fact,  a  mere 
statement  of  intention  or  promise  defutwto  is  insufficient  (Citizens' 
Bank  «;.  Bank  of  N.  Orleans,  L.R.  6  H.L.  852  ;  Whitechurch  v. 
Cavanagh,  1902,  A.C.  p.  180) ;  and  it  must  be  precise  and  unam- 
biguous (Low  V.  Bouverie,  sup. ;  Re  Lewis,  1904,2  Ch.  655,  C.A.). 
(2)  There  must  have  been  an  intention,  or  conduct  raising  a  reason- 
able presumption  thereof,  that  the  injured  party  was  meant  to  act 
upon  the  representation  as  true  (Freeman  v.  Cooke,  McKenzie  v, 
British  Linen  Co.,  Seton  v,  Lafone,  cited  ante,  688).  (8)  The  party 
relying  on  the  representation  must  have  acted  on  it  to  his  own 
detriment  (McKenzie  v.  British  Linen  Co.,  sup. ;  Re  Lewis,  sup^. 
And  (4)  The  mis-statement  or  negligence  must  have  been  the  proxi- 
mate cause  of  the  detriment  (fie  Lewis,  sv/p, ;  Baxendale  t?.  Bennett, 
8  Q.B.D.  525 ;  Mayor  of  Staple  of  England  v.  Bank  of  England,  21 
Q.B.D.  160),  or,  perhaps,  more  strictly,  of  the  error  which  caused 
the  detriment  (Swan  v.  North  British  Australasian  Co.,  2  H.  &  0.  175; 
Vagliano  v.  Bank  of  England,  sup.\  Cabab^,  145).  [Ewart,  Estoppel 
by  Representation  ;  Cabab^,  Estoppel  by  Conduct ;  Everest,  Estoppel, 
2nd  ed.  825-457  ;  Tay.  ss.  889-856 ;  Ros.  N.P.  77.] 
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CHAPTER  XLIX. 

WRONGFUL  ADMISSION  OR  REJECTION  OF  EVIDENCE 

AND  REMEDIES  THEREFOR. 

CIVIL  CASES. — Trials  by  Judge  and  Jury.  (1)  Admissible  Evi- 
dence  rejected, — If  admissible  evidence  has  been  rejected  by  thejudge, 
and  subsicmticd  injustice  thereby  occasioned,  the  injured  party  is 
entitled  to  a  new  trial,  provided  he  formally  tendered  such  evidence  to 
the  judge  at  the  trial,  and  requested  the  latter  to  make  a  note  of  the 
point,  or,  if  that  request  be  refused,  to  enter  an  exception  upon  the 
record  (Campbell  v.  Loader,  34  L.J.  Ex.  50  ;  Gibbs  v.  Rke,  9  M.  &  W. 
851 ;  Whitehouse  v,  Hemmant,27  L.J.  Ex.  295 ;  Penn  v.  Bibby,  L.R. 
2  Ch.  127).  Where  there  is  no  record,  as  in  the  Probate  Division, 
application  must  be  made  to  the  0.  A.  for  leave  to  serve  notice  of  appeal 
(Cheese  v,  Lovejoy,  2  P. D.  161).  Rejected  testimony  may,  if  the  wit- 
ness falls  ill  pending  the  appeal,  be  taken  de  bene  esse  before  a  special 
commissioner  (Treasury  Solicitor  v.  White,  55  L.J.P.  79).  [Tay. 
ss.  1881-1882.]  If  the  admissible  evidence  has  been  rejected  because 
tendered  on  an  untenable  ground,  and  a  valid  ground  be  subsequently 
discovered,  redress  can  only  be  had  upon  proof  that  the  valid  groand 
could  not,  by  due  diligence,  have  been  discovered  at  the  time  of  the 
tender  (Doe  v,  Beviss,  7  C.B.  456). 

(2)  Inadmissible  Evidence  received. — The  same  relief  as  above  is 
obtainable  if  inadmissible  evidence  has  been  received  by  the  judge, 
provided  it  was  formally  objected  to  at  the  trial.  But  the  grounds  of 
objection  must  be  distinctly  stated,  and  no  others  can  afterwards  be 
raised  (Williams  v.  Wilcox,  8  A.  &  E.  314  ;  Ferrand  v.  Milligan,  7  Q.B. 
730  ;  Bain  v.  Whitehaven  Ry.,  3  H.L.C.  1 ;  cp,  McDougall  v.  Knight, 
14  App.  Cas.  194).  Moreover,  even  if  the  specific  objections  pre- 
vail, yet  should  the  evidence  be  admissible  for  any  other  purpose, 
a  new  trial  will  not  be  granted  ;  the  proper  course  being  for  counsel 
at  the  trial  to  ask  the  judge  to  explain  the  limits  of  the  evidence  to 
the  jury,  and  if  he  refuse,  then  to  impeach  his  decision  on  the  ground 
of  misdirection  (Irish  Society  v,  Derry,  12  C.  &  F.  641  ;  MOne  r. 
Leisler,  7  H.  &  N.  786,  per  Pollock,  C.B. ;  Willis  v.  Bernard,  8  Bing. 
876,  382  ;  ante,  7,  41). 

Trials  by  Judge  alone. — If  admissible  evidence  has  been  rejected, 
the  same  rule  holds  as  above.  Moreover,  a  party  may  insist  on  his 
evidence  being  taken,  even  though  the  judge  is  about  to  decide  in 
his  favour  (jante,  30, 427).  If  inadmissible  evidence  has  been  received 
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(whether  with  or  without  objection),  it  is  the  duty  of  the  judge  to 
reject  it  when  giving  judgment ;  and  if  he  has  not  done  so,  it  will  be 
rejected  on  appeal,  as  it  is  the  duty  of  Courts  to  arrive  at  their  deci- 
sions upon  legal  evidence  only  (Jacker  v.  International  Gable  Co.,  5 
T.L.R.  13  ;  cp.  Miller  v,  Babu  Madho  Das,  L.R.  23  Ind.  Ap.  106) ;  a 
party  may,  however,  by  his  conduct  at  the  trial,  be  precluded  from 
objecting  to  such  evidence  (Gilbert  v,  Endean,  9  Ch.  D.  259 ;  Brad- 
shaw  V,  Widdrington,  86  L.T.  726,  732  ;  ante,  230).  The  Commercial 
Court  is,  like  others,  bound  by  the  rules  of  evidence  (Baerlein  v. 
Chartered  Bank,  1895,  2  Ch.  488). 

Coimty  Courts. — Similar  rules  apply  to  County  Courts,  appeals 
lying  of  right  to  the  High  Court  as  to  sums  over  £20,  and  by  leave 
as  to  sums  under  (C.C.  Act,  1888,  s.  120) ;  or  a  new  trial  can  be 
obtained. 

Arbitrators.  Examiners.  QrandJury.  Licensing  JuBtices. — Arbi- 
trators are  not  bound  by  the  technical  rules  of  evidence  (Be  Keigh- 
ley,  1893,  1  Q.B.  405) ;  but  may  act  on  documents,  d^c.,  which  are 
not  strictly  admissible  {Re  Keighley,  eupr,  Symes  v.  Gk>odfellow,  2 
Blng.  N.C.  532),  or  even  on  unsworn  (Wakefield  v.  Uanelly  By.,  34 
Beav.  245,  249),  or  other  incompetent  testimony,  6.^.,  that  of  the 
parties,  before  1851  (14  Law  Rev.  208-9).  They  may  not,  however, 
receive  evidence  in  respect  of  heads  of  claim  not  within  the  legal  scope 
of  the  reference  (Falkingham  v.  Victorian  Rys.  Commr.,  1900,  A.C. 
452 ;  Re  Gerard,  1894,  2  Q.B.  915,  where  the  submission  was  revoked 
on  this  ground) ;  nor  reject  material  evidence  which  is  legally  receiv- 
able(Hartt7.  Duke,  32  L.J.Q.B.  55,  where  the  award  was  held  invalid). 
And  flagrant  irregularities  of  procedure,  e.^.,  wrongfully  excluding  a 
party,  or  delegating  the  award  to  an  accountant,  will  be  ground  for 
setting  it  aside  (Haigh  v.  Haigh,  31 L.  J.Ch.  420).  The  mere  fact,  how- 
ever, that  an  umpire  has  discussed  the  question  with  the  arbitrators 
and  heard  their  views  will  not  invalidate  his  award  (Palmer  v.  Flack, 
39  Ir.  L.T.  Rep.  165).  [Russell  on  Arb.  8th  ed.  140-145;  Redman,  3rd 
ed.  140-1 49.]  Similarly,  the  verdict  of  a  compensation  jury  cannot  be 
impeached  for  wrongful  admission  of  evidence  as  at  nisi  priue  (R.  v. 
Eastern  Counties  Ry.,  3Rail.Cas.466).  As  to  objections  before  Eosami- 
ners,  see  arUe,  437.  So,  neither  Grand  Juries,  which  are  secret  tri- 
bunals (R.  t^.Bullard,  12  Cox,  353  ;  Tay.  s.  942  n.),  nor  Licensing  Jus- 
tices (R.  V,  Sharman,  1898, 1  Q.B.  578  ;  ante,  432),  are  bound  by  the 
strict  rules  of  evidence. 

New  Trials  in  the  High  Court  (O.  39,  r.  6),  or  in  County  Courts 
(O.  59,  r.  7  ;  Ann.  C.  C.  Pr.  395),  will  not,  however,  under  any  circum- 
stances, be  granted  for  the  improper  admission  or  rejection  of  evidence 
unless  the  Court  to  which  the  application  is  made  is  of  opinion  that 
some  substantial  vrrong  or  miscarriage  has  been  thereby  occasioned  in 
the  trial.  And  this  rule  applies  also  to  erroneous  decisions  as  to  the 
burden  of  proof  or  the  right  to  begin  or  reply  (on/e,  24,  30).  As  to 
what  does  or  does  not  amount  to  substantial  wrong  or  miscarriage,  see 
Manley  v.  Palache,  73  L.T.  98  ;  Johnson  v.  Lindsay,  53  J.P.  599 ;  Tait 
V.  Begge,  1905, 2  I.R.  525. 
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Moreover,  a  new  trial  cannot  be  granted  for  a  wrongful  decision  as 
to  a  claim  of  privilege  by  a  witness  (R.  v.  Kiuglake,  11  Gox,  499),  or  as 
to  the  sufficiency  of  a  stamp  {ante^  498  ;  though  cUiter  as  to  its  insuffi- 
ciency) ;  and  has  been  refused  for  the  premature  reception  of  admis- 
sible evidence  (Faund  v,  Wallace,  85  L.T.  861),  as  well  as  for  improper 
reception  of  a  document  which  would  not  have  affected  the  result 
(Neave  v,  Hatherley,  2  T.L.R.  188) ;  though  granted  for  not  allowing 
evidence  improperly  received  to  be  rebutted  (Maclaren  v.  Davis,  6 
T.L.R.  372). 

GBIMINAL  GASES.  New  Tiials. — Where  a  defendant  has  been 
convicted  of  misdemeanour  upon  an  indictment  preferred  in,  or 
removed  to,  the  Queen's  Bench  and  material  evidence  has  been 
wrongfully  received  or  rejected  at  the  hearing,  he  will  be  entitled  to  a 
new  trial(R.  v,  Berger,  1894, 1  Q.B. 823 ;  R.  v.  Sandoval,  16  Cox,  206). 
This  rule,  however,  does  not  extend  to  convictions  for  fdony  (R.  v. 
Bertrand,  L.R.  1  P.O.  520)  ;  nor  to  acquittals  for  either  felony  or 
misdemeanov/r  (R.  v,  Duncan,  7  Q.B.D.  198). 

Grown  Gases  Beserved. — Subject  to  the  above,  the  only  remedy 
for  the  improper  reception  or  rejection  of  evidence  in  jury  trials  is 
that  given  by  11  &  12  Yict.  c.  78  (adapted  to  the  existing  procedure 
by  Jud.  Acts,  1878,  es.  47, 100  ;  1875,  s.  19  ;  1881,  s.  15),  which  pro- 
vides (s.  1)  that  when  any  person  has  been  convicted  of  a  crime 
before  any  Court  of  Oyer  and  Terminer,  Gaol  Delivery,  or  Quarter 
Sessions,  the  judge  before  whom  the  case  shall  have  been  tried,  may^ 
in  his  discretion,  reserve  ^*  any  question  of  law  which  shaU  have  arisen 
on  the  trial "  and  state  the  same,  together  with  the  special  circum- 
stances under  which  it  arose,  in  a  case  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved. 

If  this  has  been  done,  and  it  appears  that  any  evidence  was 
improperly  received  or  rejected,  the  conviction  will  be  set  a£>ide. 
This  rule  applies  whether  the  prisoner  was  defended  or  not ;  whether 
his  counsel  objected  or  not  (though  see  R.  v.  Bridgwater,  1905,  1 
K.B.  181) ;  and  notwithstanding  there  was  sufficient  evidence,  with- 
out that  in  dispute,  to  warrant  the  conviction  (R.  v,  Gibson,  18  Q.B.D. 
537  ;  Makin  v.  A.-G.  of  N.S.  W.,  1894,  A.O.  57  ;  R.  v.  Saunders,  1899, 
1  Q.B.  490 ;  Charnock  v.  Merchant,  1900, 1  Q.B.  474).  Where,  how- 
ever, the  jury,  although  allowed  in  the  first  instance  to  consider  the 
inadmissible  evidence,  have  been  directed  by  the  judge,  before 
verdict,  to  disregard  it,  the  conviction  will  not  be  disturbed  (R.  r. 
Crooks,  87  L.T.  Jo.  188;  R.  v,  Bridgwater,  sup.;  contra^  R.  v.  Forster, 
1  Dears.  456  ;  in  R.  v.  Rose,  18  Cox,  717,  it  was  doubted  whether  the 
jury  should  be  told  to  disregard  the  evidence,  or  another  jury  be 
impanelled). 

There  is  a  conflict  of  decision  as  to  when  a  question  of  law  may 
be  considered  as  having  " arisen  on  the  trial"  In  R. v,  Sullivan 
(1889),  24  L.R.1. 191,  and  R.  v.  Coll,  id,  p.  522,  the  Irish  Court  of 
Criminal  Appeal  held  that  objections  to  evidence  not  taken  at  the 
trial  could  not  be  afterwards  entertained.     In  England,  however,  it 
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IB  not  necesMiiy  that  a  quostion  ariiting  at  the  trial  ahould  be  takeit 
thereat  (R.  /•,  Browu,  34  Q.B.D.  ii:>7  ;  R.  v.  Plummev,  IWJ,  2  K.B. 
3H9). 

Whether  questions  not  reserved  oia  be  decided  Gesms  doubtful. 
In  R.  V.  Tyree,  L.R.  I  Ct'.R.  177,  the  Court  refused  to  consider 
points  fHTourable  to  the  prisoner  appearing  on  the  face  of  the  ca^e, 
but  not  reserved  ;  and  the  name  was  held  in  R.  v.  Brown,  18  Cox,  ^L 
But  in  R.  c.  Wubb,  1«  L.M.J.C.  39,  it  was  unanimonslj'  held  that  the 
Court  waa  bound  to  consider  the  validity  of  the  indictment,  although 
no  question  had  been  reserved  thereon,  and  if  it  was  biid  to  arrest 
judgment ;  and  see  also  R.  v.  Saunders,  gup.  Even  where  a  question 
has  been  reserved,  however,  it  will  not  always  be  entt-rtained — e.y., 
mere  questions  of  practice,  as  whether  a  case  was  properly  left  to  the 
jury  on  the  uncorroborated  evidence  of  an  accomplice  (R.  v.  Stubbs, 
25  L.J.M.C.  16);  or  was  vitiated  because  a  wrong  juryman  was 
sworn  by  mistake,  for  these  are  not  "  questions  of  law  "  (B.  r. 
Mellor,  "i?  L.J.M.C;  121).  So,  if  the  prisoner  be  acquitted,  no  ques- 
tion  can  be  reserved  (s.  1).  The  case  may  alfio  be  sent  back  to  be 
re-Btated  as  to  any  matter  incidental  to  a  reserved  point  (R.  v.  Brown, 
18  Cox,  81),  but  not  so  as  to  raise  a  fresh  one  {id. ;  though  see  R.  v. 
Saunders,  sup.) ;  and  it  cannot  be  supplemented  by  shorthand  notes 
(R.U.Gray,  08  J.P.  327). 

[S  Ruse.  Cr.  3&3-354  ;  Ros.Cr.  Ev.  207-210  ;  Arcbb.  Or.  Pl.V^Srd 
ed.  271-95  ;  Steph.  Or.  Pr.  arts.  310-317.] 

Appeals  ftom  JoHtices,  &c. — Esceptbystatute,  no  appeal  lies  from 
the(/isniia«a^oE  a  charge  by  justices  (R.e.  London  J  J,, 25  Q.B.D.  357  ; 
R.  V.  Antrim,  1895,  2  I.R.  (103);  nor  will  a  mandamui  lie  to  compel 
them  to  hear  further  evidence  (R.  r.  Knight,  a2  L.  Jo.  7fi ;  R.v. 
Yorkshire,  53  L.T.  738) ;  unless  their  rejection  of  evidence  amounts  to 
a  refusal  of  jurisdiction  (B. »'.  Marsham,  1X92,1  Q.B.  371).  Convidiiyns 
founded  on  erroneous  evidence  may,  however,  be  impeached  either 
by  appeal  to  Quarter  Sessions,  which  is  a  re-hearing  with  right  to 
adduce  fre&h  evidence,  or  by  case  stated  to  the  Queen's  Bench,  under 
20&2I  Vict.c.+3,or*2ik43Yict.c.49,s.33(seeBoulton,CafleStated; 
and  as  to  amendment,  (i8  J.P.  169),  though  not  generally  by  certio- 
ran.  [B.  V.  Macrae,  Li2  J.P.  729  ;  R.  r.  Sullivan,  22  L.R.  It.  504  n. ; 
R.  u.  Kerry,  35  Ir.  L.T.R.  10.] 

Under  these  Acts  cases  have  been  entertained  as  to  whether  there 
was  ani/  evidence  to  support  a  finding,  though  not  whether  the 
justices  came  to  a  right  conclusion  (Green  i'.  Pensam,  22  J.P.  737  ; 
R.  r.  Heaphy,  22  L.R.  Ir.  500) ;  or  whether  a  rejection  of  evidence  of 
custom  was  correct  (Watson  1!.  Jaeger,  13  T. L.R,  150;  and  see  Reed  u. 
Perrett,  1  Ex.  1>.  349) ;  so,  where  justices  had  based  their  decision  of 
one  charge  [tartly  on  evidence  given  on  a  second,  arising  out  of  the 
same  facts,  both  convictions  were  quashed,  the  former  for  tliat 
reason,  and  the  latter  because  the  defendant  was  thus  deprived  of 
his  defence  of  res  jWicnfa  (Hamilton  v.  Walker,  181)2,  2  Q.B.  26;  cp. 
R.  V.  Fry,  1 9  (Jos,  1  S-i).  So,  also,  where  a  question  as  to  the  prisoner's 
previous  conviction  had  been  put  contrary  to  the  Cr.  Ev,  Act,  1898, 
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although  the  decision  was  sot  influenced  by  the  answer  (Ohamock  v. 
Merchant,  1900,  1  Q.B.  474).  And  where  a  conviction  had  on  appeal 
been  affirmed  by  the  Recorder  subject  to  a  case  stated  which  itself 
showed  that  an  incompetent  witness  had  been  admitted  by  him,  the 
Court,  though  refusing  to  hear  the  appeal,  quashed  the  conviction 
(Connor  v.  Kent,  1891,  2  Q.B.  545 ;  Times,  30  Ap.  1891).  In  general, 
however,  the  Court  will  not  interfere  where  sufficient  legal  evidence 
remains  to  sustain  the  conviction  (Shorttt?.  Robinson,  63  J.F.  295; 
R.  tJ. Macclesfield 2 L.T.N.S.  852  ;  R.v.Dwyer,  24  Ir.T.L.R.  Ill) ;  nor 
can  a  case  be  stated  to  determine  the  mere  sufficiency  of  particulars 
{anie,  19). 

Subject  to  the  above,  any  point  of  law  arising  on  the  facts  stated 
in  the  case  can  be  taken  and  decided  whether  raised  before  the 
justices,  or  reserved,  or  not  (Knight  v.  Halliwell,  L.R.  9  Q.B.  412; 
Hamilton  v.  Walker,  sup.). 


APPENDIX. 

CRIMINAL  EVIDENCE  ACT,  1898. 
(61  &  62  Vict.  Ch.  36.) 

An  Act  to  amend  the  Law  of  Evidence. 

[August  12,  1898.] 
Bk  it  enacted  b;  the  Queen's  most  Excellent  Majesty,  b; 
and  with  the  iidvice  and  consent  of  the  Lords  Spiritual  and 
Tempoiul,  and  Commons,  in  this  present  Parliament  assem- 
bled, ftnd  by  the  authority  of  the  same,  as  follows  : 

1.  Every  person  charged  with  an  offence,  and  the  wife  Con 
or  husband,  as  the  case  may  be,  of  the  person  so  charged,  P^ 
shall  be  a  competent  witness  for  the  defence  at  every  stage  grig, 
of  the  pixK-eediugs,  whether  the  person  bo  charged  is  charged  ca«a 
solely  or  jointly  with  any  other  person.'     Provided  as  fol- 

(n)  A  person  so  charged  shall  not  he  called  as  a  witness 
in  pursuance  of  this  Act  except  upon  hia  own  appli- 
cation.^ 

(6)  The  failure  of  any  person  charged  with  an  offence,  or 
of  the  wife  or  husband,  as  the  case  may  bo,  of  the  per- 
son so  charged,  to  give  evidence  shall  not  be  made  the 
subject  of  any  comment  by  the  prosecution  :  ^ 

(d)  The  wife  or  husband  of  the  person  chargeil  shall  not, 
save  as  in  this  Act  mentioned,  be  called  as  a  witness 
in  pursuance  of  this  Act  except  upon  the  application  of 
the  pei-son  so  charged:  * 

(d)  Nothing  in  this  Act  shall  make  a  husband  compel- 
lable to  disclose  any  communication  made  to  him  by 
hia  wife  during  the  marriage,  or  a  wife  compellable  to 
disclose  any  communication  made  to  her  by  her  hus- 
band during  the  marriage :  ' 

(e)  A  person  charged  and  being  a  witness  in  pursuance 
of  this  Act  may  be  asked  any  question  in  cros-iexami- 
nation  notwithstanding  that  it  would  tend  to  criminate 
liim  as  to  the  offence  charged  :  * 
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(/)  A  person  charged  and  called  as  a  witness  in  pursu- 
ance of  this  Act  shall  not  be  asked,  and  if  asked  shall 
not  be  required  to  answer,  any  question  tending  to 
show  that  he  has  committed  or  been  convicted  of  or 
been  charged  with  any  offence  other  than  that  where- 
with he  is  then  charged,  or  is  a  bad  character^  un- 
less— 

(i)  the  proof  that  he  has  committed  or  been  con- 
victed of  such  other  offence  is  admissible  evidence 
to  show  that  he  is  guilty  of  the  offence  wherewith 
he  is  then  charged ; '  or 
(ii)  he  has  personally  or  by  his  advocate  asked  ques- 
tions of  the  witnesses  for  the  prosecution  with  a 
view  to  establish  his  own  good  character,  or  has 
given  evidence  of  his  good  character,  or  the  nature 
or  conduct  of  the  defence  is  such  as  to  involve 
imputations  on  the  character  of  tlie  prosecutor  or 
the  witnesses  for  the  prosecution ;'  or 
(iii)  he  has  given  evidence  against  any  other  person 
charged  with  the  same  offence.^ 
(g)  Every  person  called  as  a  witness  in  pursuance  of  this 
Act  shall,  unless  otherwise  ordered  by  the  court,  give 
his  evidence  from  the  witness-box  or  other  place  from 
which  the  other  witnesses  give  their  evidence  :  * 
[h)  Nothing  in  this  Act  shall  affect  the  provisions  of  sec- 
tion eighteen  of  the  Indictable  Offences  Act,  1848,  or 
any  right  of  the  person  charged  to  make  a  statement 
without  being  sworn.® 

2.  Where  the  only  witness  to  the  facts  of  the  case  called 
by  the  defence  is  the  person  charged,  he  shall  be  called  as  a 
witness  immediately  after  the  close  of  the  evidence  for  the 
prosecution.' 

3.  In  cases  where  the  right  of  reply  depends  upon  the 
question  whether  evidence  has  been  called  for  the  defence, 
the  fact  that  the  person  charged  has  been  called  as  a  wit- 
ness shall  not  of  itself  confer  on  the  pros«ecution  the  right 
of  reply.® 

4. — (1)  The  wife  or  husband  of  a  person  charged  with  an 
offence  under  any  enactment  mentioned  in  the  schedule  to 
this  Act  may  be  called  as  a  witness  either  for  the  prosecu- 
tion or  defence,  and  without  the  consent  of  the  person 
charged.® 

(2)  Nothing  in  this  Act  shall  affect  a  case  where  the 
wife  or  husband  of  a  person  charged  with  an  offence  may 

1  See  pp.  169, 197,  424. 

2  See  Similar  Facts,  pp.  44-6,  54-5,  66,  140-8,  153>66,  424-6,  478, 
562.  s  8ee  pp.  424-5. 

4  See  pp.  425-6.  «  See  p.  424.  •  See  pp.  34-5. 

7  See  pp,  33-5,  425.  8  See  pp,  33^.  •  See  pp.  425-6. 


APP.] 


CRIMINAL  EVIDENCE  ACT,  1898. 


B43 


at  common  law  be  called  as  a  witness  without  the  consent 
of  that  person.^ 

5.  In  Scotland,  in  a  case  where  a  list  of  witnesses  is 
required,  the  husband  or  wife  of  a  person  charged  shall  not 
be  called  as  a  witness  for  the  defence,  unless  notice  be  given 
in  the  terms  prescribed  by  section  thirty -six  of  the  Criminal 
Procedure  (Scotland)  Act,  1887. 

6. — (1)  This  Act  shall  apply  to  all  criminal  proceedings, 
notwithstanding  any  enactment  in  force  at  the  commence- 
ment of  this  Act,^  except  that  nothing  in  this  Act  shall 
affect  the  Evidence  Act,  1877.« 

(2)  But  this  Act  shall  not  apply  to  proceedings  in  courts 
martial  unless  so  applied — * 

(a)  as  to  courts  martial  under  the  Naval  Discipline  Act, 
by  general  orders  made  in  pursuance  of  section  sixty- 
five  of  that  Act ;  and 

{b)  as  to  courts  martial  under  the  Army  Act  by  rules 
made  in  pursuance  of  section  seventy  of  that  Act. 

7. — (1)  This  Act  shall  not  extend  to  Ireland.* 

(2)  This  Act  shall  come  into  operation  on  the  expiration 
of  two  months  from  the  passing  thereof. 

(8)  This  Act  may  be  cited  as  the  Criminal  Evidence  Act, 
1898. 

SCHEDULE.* 


Applic 
of  Act 
Scotlai 

^0  &  5 
Vict,  c 

ProvU 
as  to  p: 
vloiis  i 

40  &  4: 

Vict.  c. 


29  &  8C 
Vict.c. 


44  A  45 

Vict.  c. 

Extent, 
commen 
ment,  ai 
short  tit 


Section 


Enactments  referred  to. 


• 

Seaslon  and  Chapter. 

Short  Title. 

Enactment!}  referred  to. 

5  Geo.  IV.  c.  83 

The  Vagrancy  Act, 

The  enactment  punish- 

1824. 

ing  a  man  for  neglect- 
ing to   maintain  or 
deserting  his  wife  or 
any  of  his  family. 

8  &  9  Vict.  c.  83       . 

The  Poor  Law  (Scot- 
land) Act,  1845. 

Section  eighty. 

24  &  25  Vict.  c.  100  . 

The  Oifencesagainst 

Sections  forty-eight  to 

the    Person  Act, 

fifty-five. 

1861. 

15  k  46  Vict.  c.  75  . 

The    Married    Wo- 

Section  twelve  and  sec- 

men's     Property 

tion  sixteen. 

Act,  1882. 

48  &  49  Vict.  c.  69  . 

The  Criminal  Law 
Amendment  Act, 

1885. 

The  whole  Act. 

57  &  58  Vict.  c.  41   . 

The   Prevention  of 
Cruelty  to  Chil- 
dren Act,  1894. 

The  whole  Act. 

1  See  p.  426. 
4  See  p.  423. 


2  See  p.  423. 
6  See  p.  423. 


s  See  p.  423, 
6  See  pp.  425-6. 


INDEX. 


ABSKNCK,  prr*nniptJon  of  death  from  nDCxplalnciI,  ts.  Mg 
AR&EST  WITNK^S,  deiKulllaiuof,  iTlteiiroctlTBbLe,  4ue,  IStt,  444,  4J 
ADIrTKACTS,  when  sdmlHSlble  at  socoDdar;  evldeocc,  SUO-I 
AtTEiiS  bctvecD  hDHband  und  w\te,  preitunicd  b;  lav.  e37 

suitcini'Dts  by  inreals  lU    lo,  iuadmbMible  wlion  Luj^JtlmHc}-  of  cli 

tirtno(|>lB  of  eitliuion  aud  «ope  of  rule,  iTfl-Bii 
10  doopmcnu,  irben  itnp»e»»  knowledKB  of  Ibplr  coutencs.6S.  IJf- 
wheii  implLiii  BO  admlnioa  of  llielr  Mcumcr.  iS7 

ACCE^!<OKV,  coDfraslon  of  prtni'l|ia],  not  evideuco  uralnal,  !lfl,  ifil- 

CODTlcllon  dI  principal,  not  ovldence  agaluNt,  saH-n 
ACCllMI'AXYlXfi  FACTS,  when  admLaalblc  aa  part  of  IrauwBtlou,  4 
Detlaratlons  accouipaujrinic  arts,  45-0 

IS)  inu«bc™iiIcin|iorBneouB,lB'-7 

<3)  bf  nhom  may  be  made.  41 

(4^  u  to  dOCUIilVtllH.  47-it 

d}  vl  what  [acta aci^ompanylng  dcclanttlonaareevldence,  *»-» 

It)  mlHcullaaeona  eondltluua,  49 
ACCOMl'I.lCK,  tvatlmoiiy  ol,  genolallx  riKiaircs  corroboration,  470 
except  where  lie  1«  >d  Informer,  or  the  odenco  In  morel)-  technical, ' 
thief  and  receiver,  or  suborner  and  perjurer,  are  not  within  Iho  mli 
nature  and  extent  of  corrolioratlon  required,  47u.  47I-S 
conteialoD  of,  not  evidence  ogalnet  prlaoner,  34s,  DSi-i 

ACCUL'M'-BUOKS,  jndi;!.-  ma^  diroct  mceptlou  of,  in  lildag  acoonnla, 
an)  adinliViloiiB  ak-alnst  irrller.  ait-lS 

kept  by  >ervanlii,  ahnpmcn,  kc,  when  odmlsalon a  against  maater,  il 
by  banken,  SH,  Bis.     .See  ItANKHRH'  Buokb 

inerehani'ii  aeeunnm  arc  evidence  for  him  whsn   not  objeclcd  t 
-     :nie,  i87 

;i'ntA,  accnrardo,  im.,  admbiallillltr  of,  SSl-S,  IS  1-3 


aci;l«kd,  sk  j'Bi 


Dl  dobi  by  ct 
of  payment  I 
by  family  ia  ttldeuce  of  n-latluuahlp,  eg,  3H8 
by  latnlly,  friends  andutl<,'1iliaurBlaevldenceofniBrrla|,'e,  »g,  I 
ACfit'  [EHCENCE  by  conduct  or  allciiee  iu  anotbcr'a  statemcut,  v 
Id  Indgmenta,  Z>1,  t»-4(H) 
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ACQUITTAL  of  crimlual  charge  is,  in  civil  cases,  eridcnoe  only  of  that  fact 
not  of  correctness  of  the  verdic£^378,  882,  887 
does  not,  like  a  conviction,  ascertain  anj  precise  fict,  376.    See  Cokviction 
elTect  of,  as  resjudicata^  886 
proof  of,  by  certificate,  839-40,  517-8 

ACTING  IN  A  CAPACITY,  relevant  to  prove  title  thereto,  98-6, 109-16 
rule  confined  to  public  or  official  capacities,  92-3 

not  generally  admissible  to  prove  private  appointments  or  rolationshipa, 
92-8 
exceptions,  98-4 
title  to  property  may  be  proved  by  acts  of  ownership,  94 
ancient  possession  may  be  proved  by  ancient  leases,  licenses,  and  grants, 

95-6.     See  Ancient  Pobbession 
modem  possession  not  provable  by  modem  leases,  96 

ACTS  OF  OWNERSHIP,  admissible  to  prove  title,  94. 110-16,  277 

prior  as  well  as  subsequent,  admissible  to  show  identity  or  extent  of  land 
granted,  582 

ACTS  OP  PARLIAMENT.    See  Statutes 

ADDRESS  TO  THE  CROWN,  admissibility  of,  809 

ADEMPTION,  evidence  to  rebut  or  support  presumption  of,  616-7,  621-S 
declarations  of  testators,  how  far  admissible  to  prove,  S76-7,  591 

ADMINISTRATION,  LETTERS  OF.  are  Judgments  in  rem,  878-9 
of  what  facts  are  evidence,  396-7,  899,  401-8 
proof  of,  515-6,  520 

ADMISSIBILITY,  defined,  41-2.    See  Evidence 
distinguished  from  relevancy,  41 
questions  affecting,  are  determinable  by  Judge,  7,  173-4 
facts  showing,  are  determinable  by  Judge,  178-4 

ADMIRALTY,  seals  of  old  court  of.  Judicially  noticed,  14 

charts,  general  names  of  districts  in,  judicially  noticed,  18-14,  850 

log-books  and  official  public  books  of,  admissible,  823-4 

proof  of  official  records  of,  when  more  than  twenty  yean;  old,  n  1 1 ,  6 1 5 

affidavit  evidence,  when  admissible  in  cases  in,  484 

experts  not  admisglble  in,  when  Court  sits  with  AHsossoni,  355 

Judgments  as  to  prize  and  lien  are  Judgments  in  rem,  877 

Judgments  in  cases  of  collision,  when  res  judicata,  889 

statements  by  ship's  officers,  &c.,  when  evidence  against  owner,  231-2 

statements  by  pilot,  when  part  of  res  gesta,  56-7,  282 

depositions  taken  by  Receiver  of  W^rock,  are  privileged,  179,  189 

ADMISSIONS— 

for  purposes  of  trial  may  be  made 
in  civil  cases  (1)  by  the  pleadings;  (2)  pursuant  to  notice,  or   (8)  by 
agreement,  &c.,  10 

when  such  admissions  are  conclusive,  and  when  not,  10-11 
distinguishable  from  admissions  tendered  as  evidence,  lu 
in  criminal  cases,  none  allowed,  except  by  plea  of  guilty,  1 1 
by  conduct,  08-9,  116-7,  235-40 

by  silence,  when  statements  made  in  presence  or  hearing,  235-9 
by  statement,  as  evidence  of  truth  of  facts  stated,  307-16 
definition  of  such  admissions,  208 
principle  of  their  reception,  208 
self-harming  distinguished  from  self-serving  statements,  207-9 

(1)  when  and  to  whom  admissions  may  bt^  made,  310 

(2)  circumstances  of  the  admission,  210-12 

conditional  admissions,  211 
offers  without  prejudice,  211 
admiffiions  under  compulsion,  212 

(3)  whole  statement  must  be  taken,  212 . 

though  containing  hearsay  or  opinions,  212 

(4)  matters  provable  by  admiasion,  912-3 

matters  of  law  and  fact,  212-3 

contents  and  execution  of  documents,  213 
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ADHIB8I0NB— nmh'nual 

(S)  form  of  xlmlsloiu,  llt-1 
euunplea  of  admluloiu.  IH-S 
penoDB  whoae  kdmialoiu  ma;  be  cTldeDce  *g«liist  >  partf,  917 
(a)  nomlnul  uid  real  putle>,  117-8 
(ft)  predccGHon  In  title,  IIS-IS 

(e)  pBrtnen,  folDC-contncloni,  co-lnuteeB  tad  unclatoa,  lll-o 
lolni-uiiuu,  but  not  tenuu  In  eommoa,  SSi 

8,  bat  not  mere  oo-defendanu, ' 


trailtr  and  ahopmui,  landlord  and  a^^eat,  consider  and  Ci 

husband  and  wile,  client  and  sollclior,  conuel  and  n 

ttJp-ntmer  and  ship'*  afflcen.  reterror  and  referee,  331-1 
(()  mlKellanoooi :  bankrapl  and  credilon.  Ill 
SbertD,  Under-Sharlir.and  BalUfl,  1S4 
bill  of  aals  holder  and  eiecndon  oredilot:  arbltnbir  anf 

au 

of  adulter;  by  wlineuea  In  dlTorca  otaes,  privileged,  iw 

of  conlonti  ot docDmenU  are  genemllrprtmarr  evidence,  ill,  iM- 
ADULTERATIOX  OF  FOOD  AND  UKUQ8,  annljit'B  eertlBcMe  as  I 

what  ataodarda  of  qoallty  admlnlble,  phannacoptela,  lie,  tS,  SDl 
ADULTEKV    See  Divqbce,  Access,  Affiliation,  Babtabdv.  Lior 

■dmlaaloni  of,  lor  pnrpoaea  ol  trial  In  dlTOrce  cases,  not  conclualTe 

lacis  relevRCit  to  prore,  101,  141,  US,  ITl 

eoulbaaloni  ol,  made  outol  Court,  irben  require  eorrobaratlOD,  111. 

entr^as  to  venereal  dlseUH  In  mllllarj'  rettlster.  Is  evidence  of,  101. 

oltnesaea  in  dltoroe,  bat  not  In  otber,  ease*  not  bonnd  lo  auaver  a 

unless  have  already  denied  fact  on  eiamloation  la  chief,  : 
cbaracter  o(  ea-respondencs,  im„  relevant  to  eslabllib,  ITO 
bad  charactet  of  wife  admlsBlble  in  mltlguilon  of  damages  tor.  171 
nspODdentma;  be  found  guilt;  ot.  and  on-reapondeat  not,  andHce  ri 
conduct  and   lestluiony  of  parcnla,  nben  admlaalble  to  bastardli 

17«-10 
conduct  and  atatemonla  nf  adulterer  admlsaible  to  butardlic  cbili 

declaration*   b;  nife  and  adulterer,  aud    llieir  entrlc*  in   birth 
admissible  aa  part  of  r«  geila,  to  bastardise  child,  si,  t» 

proof  of  marriage  la  bigamy  and  divorce  cases,  IDS 
ADVANCGMKNTS.  evldenci!  to  rebut  or  anpporC  presumption  of.  111. 

declarations  of  parents,  hov  far  admissible  to  prove  amount  of,  6H 
ADVANCKS,  by  parents,  At,  i^vidence  of.     .See  Advancememts 
AUVEKSK  WITNESS,  nuj  be  diaeredilod  bj  own  sidt,  181,  Hl-S 
A DVUW SOX, collation  b;  bishop  is  evidence  at  titU-  to.  111 
AFFAIRS  UF  BTATK,  ovldeocoaB  lD,.'icmded  by  public  polU-j,  17^ 

scope  of  rule,  1 7t 

objection  to  dlielosDTe,  bon  tnki^n,  17(i 

I'Sect  ol  uiutuslon,  1 71 
AFFIDAVIT  evidence  may,  in  civil  caws,  bo  kItbu  !     Ser  (Joii«rKB(o! 
(II  byagreemeni,  IM 
(S)  In  certain  Admiraliy  case*.  Hi 
13}  by  order  of  Uoun.  114-6 

irho  may  ndmlnlstir  oath  to  deponent.  In  or  out  of  EaL>laad,  J3U-1 

must  nol  lie  xiviiru  before  solicitor  [D  ciiuv'.  or  Interckled.  llil-l 

witness  refuidD^  to  make,  procedure  as  To.  IS!,  4)A 

alteimthiua.  ouiisslons,  and  tnlatakeit  In,  Jll 

Informatlun  and  belief,  and  secondary  evidence,  irhea  slloirable  in, 

grounds  of  auch  inlarmatlou  and  liellvf  must  lie  itatiHl.  437 

proof  ol,  lis 
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AFFIDAVIT— fon/inufd 

statutory  declaratiooB  not  admissible  in  place  of,  48tt 

in  support  of  bills  of  sale,  lOS-8,  580-1 

statements  in,  by  party,  are  receivable  as  admissions,  813 

so  is  party's  refusal  to  reply  to,  286 

or  his  user  of  such  affldavit  in  other  trials,  240 

statements  in,  by  deceased  relatives,  when  admissible  in  pedigree  cases, 
889-90 

AFFILIATION.    See  Bastard  amd  Bastardising  Offsprinc. 
defendant  may  prove  mlscondnct  of  woman  with  other  men,  181 
in  proceedings  for,  testimony  of  wife  admissible  after  independent  proof  of 
non-access,  180 

but  must  be  corroborated,  470 
what  facts  admissible  to  corroborate,  478 
dismissal  of  summons  for,  no  bar  to  second  application,  880 
but  order  against  defendant  in,  is  res  judicata  to  certain  extent,  880,  888 
woman  when  witness,  may  be  contradicted  by  previous  order  of  Justices,  874 

AFFIBMATION,  487-88.     See  Oaths 

AO£,  proof  of,  by  appearance  and  inspection,  8.     See  Child,  Birth,  Baptism, 

IMFAMT 

by  certificates  of  birth  and  baptism,  816-9,  889 
by  testimony  of  parents  and  others  present  at  birth,  816 
by  testimony  of  person  himself,  in  strictness,  inadmissible,  45S-8 
by  treatment  and  opinions  of  witnesses,  89, 869,  878 
on  questions  of  pedigree,  but  on  no  others,  may  bo  proved  by  declarations 
of  deceased  relatives,  805,  386,  889-90 

AGENCY.     See  Agent 

proof  of,  as  against  principal,  78-4,  80-2 

as  against  the  agent  or  third  persons,  74, 109-10 

by  parol,  when  document  silent  as  to,  586*^7 

what  facts  admissible  to  corroborate  testimony  as  to,  474 

when  retainer  of  agent  requires  corroboration,  471 

AGENT,  acts,  contracts,  and  representations  of,  when  principal  bound  by,  in 
civil  cases,  78  • 

principle  of  rule,  72 
knowledge  and  notice  of,  when  principal  bound  by,  73 

notice  to  principal's  solicitor,  &c.,  73,  128 
in  criminal  cases,  party  not  generally  bound  by  acts,  &c.,  of,  78 

exceptions,  73,  76-8,  84-6 
proof  of  agency.  See  Agency 
delarations  by,  when  part  of  re$  geata,  49,  60,  386 

admis8ionsby,whenreccivable against  principal,  49,  286-84.  See  Admibbiokb 
as  to  past  transactions,  326 

roiiorts  to  principal,  though  not  privileged,  188,  are  not  receiv- 
able against  principal  as,  227 
by  corporation  and  officers,  or  contractor  and  workman,  327-8 
by  trader  and  shopman,  or  landlord  and  tenant,  228 
by  consignor  and  consignee,  or  husband  and  wife,  228-9 
by  solicitor,  counsel,  witnesses,  depositions,  pleadings,  &c^  289-31 
by  shipowner  and  officers,  56-7,  281-3 
by  refer rer  and  referee,  217 
by  conduct  or  silence,  98-9,  116-7,  285-40 
judgment  against  master,  how  far  admissible  against  servant,  878 
estoppels  between  principal  and,  635 

parol  evidence  admissiblti  to  prove  that  party  signed  contract  as,  477-8, 
586-7 

AGREEMENTS.    See  Contracts 

AGBICULTURE,  Board  of,  certified  copies  of  official  documents  by,  510 
customs  of,  admissible  to  annex  incidents  to  contracts,  88, 105-6 

to  interpret  contracts,  611 

ALIBI,  relevant  to  disprove  party's  connection  with  an  act,  180 
similar  facts  admissible  to  rebut,  142 
evidence  in  rebuttal  of,  should  not  confirm  main  fact&,  81 
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ALMANAC  annexed  to  Book  of  Common  Prajer  Is  judicially  m 
matters  not  contained  therein,  not  so  noticed,  17,  352 

ALTERATIONS  AND  ERASURES  IN  DOCUMENTS,  rules 
in  deeds,  contracts,  bills,  notes,  and  wills,  489-90 
presumptions  as  to,  491 
extrinsic  evidence  not  grenerally  admissible  to  vary  doeumei 

exceptions,  582-48 

examples,  548-55 

AMBASSADOR,  how  far  names  of.  Judicially  noticed,  18 
may  administer  oaths  out  of  England,  431 
not  compellable  witness,  487 
certificate  of,h88  been  received  to  prove  foreign  law,  sed  qu. 

AMBIGUITIES,  patent  and  latent,  defined,  664 
distinction  dLisoussed,  564-5 
extrinsic  evidence  when  admissible  to  explain,  564-5.    See  ] 

DENGS 

AMENDMENT,  POWER  OP  COURT  AS  TO,  in  civU  cases,  19 
in  criminal  cases,  19-81 

ANALYST,  certificate  of,  admissible  to  prove  adulteration  of  foo 

ANCIENT  DOCUMENTS,  i.c,,«Wrty  (or,  between  Vendor  and  I*u 
years  old,  prove  themHclves,  48 1-5 
principle  and  exceptions,  485 

thirty  years  is  computed  from  date  of  execution,  485 
must  come  from  proper  custody ;  meaning  and  examples  of 
admissible  to  prove  ancient  possession,  95-6, 110-15 

ANCIENT  POSSESSION  may  be  proved  by  ancient  leases,  licen 
ancient    documents  must   constitute    transaction  ;    prior 
subsequent  narratives  inadmissible,  95 
must  come  from  proper  custody,  95,  485-6 
corroboration  essential  to  weight,  but  not  to  admlssibilit 
must  be  distinguished  from    ancient  documents  admis 
reputation,  96,  272,  275-7 

ANIMALS,  character  and  propensities  of,  admissible  when  thei 
dispute,  145,  150,  1(|7,  172 
liability  of  owner  for  acts  of,  145 

owners'  knowledge  of  propensities  of,  how  proved,  79,  184 
similar  conduct  by,  admissible  to  prove  conduct  in  question,  ] 
cruelty  to,  usage  of  locality  admissible  on  issue  of,  107-8 

ANTE  LITEM  MOTAM,  declarations  by  deceased  persons  as  to  i 
pedigree  must  be,  278,  279,  286,  290 ;  but  not  when  part 
62 

APOTHECARIES,  seal  of  Apothecaries  Co.,  is  judically  noticed, 
when  have  onus  of  proving  their  qualification,  27 
certificate  of  Company,  is  evidence  of  qualification  of,  342 
qualification  of,  how  far  provable  of  acting  as  such,  93 
Register  of,  is  evidence  of  contents,  325 
practising  without  certificate  by,  cumulative  instances admissl 

APPEAL  for  wrongful  admission,  &c.,  of  evidence,  636-40 
evidence  on,  439 
pendency  of,  does  not  prevent  judgment  binding,  375 

APPOINTMENT  to  public  office,  may  be  proved  by  acting  therein 
to  private  ofiioe,  not  generally  so  provable,  93-4, 109-10 

APPROVEMENT,  old  hiw  of,  470 

APPROVERS,  470 

ARBITRATOR.     See  Award 

how  far  bound  by  rules  of  evidence,  687 
flagrant  Irregularities  vitiate  award,  637 
is  competent  witness  touching  his  award,  177,  420 
disclosures  by,  how  far  privileged,  177-8 
admissions  bjr,  do  not  bind  parties,  284 
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ABBITRATOR— con/tnueii 

-  "  admlBslbiUty  of  award  of,  408-4 
proof  of  award  of,  518 
extrinsic  eyidence,  how  far  admisaible  to  affect  award,  176,  6S1 

ARMY,  regflmental  registers  and  records,  when  evidence  of  facts  recorded,  828 
cp.  also  101 
List,  or  Gazette,  admissible  to  show  rank  and  service  of  officers,  825 
so,  also,  letters,  &o.,  of  Secretary  of  State  or  commanding  officers,  848 
at  common  law.  Secretary  of  State's,  bntnot  officer's,  ccrtificatee  allowed,  887 

ARREST,  when  witness  privileged  from,  419 

confession  obtained  when  defendant  under,  admissible,  245 

ART,  opinions  of  experts,  admissible  on  questions  of,  858 
artistic  tests  may  be  undertaken  before  court,  4 

ARTICLES  OF  WAR,  and  Rules  under  Army  Act,  Judicially  noticed,  12 
but  Judge  may  require  production  of,  17 

ASSAULT,  proof  of  conviction,  or  acquittal  of,  840,  617-18 
effect  of  acquittal  of,  840,  870 

ASSOCIATES,  admissions  by,  when  receivable,  221-6 

by  co-partners,  co-contractors,  co-trustees,  co-representatlveai,  co-defendanta, 
&o.,when  bind  each  other,  221-6 

by  co-conspirators  and  co-trespassers,  do  not  bind  each  other,  76-8,  84-6, 246 
ASSURAN'CK.    .Sec  Policy 

ASTROLOGY,  evidence  of  good  faith  of  practitioner  of,  186-7 

ATHEISTS,  TESTIMONY  OF,  when  receivable,  420, 427 
formerly  inadmissible,  422 

ATTEMPTS,  prior  and  subsequent,  admissible  to  show  Identity  of  accused,  though 
completed  act  might  not  be,  120,  128,  184, 142 
to  rebut  defence  of  accident,  128, 184 
to  show  animosity,  123 

to  corroborate  testimony  as  to  the  main  act,  1 28.  178 
facts  admissible  to  show,  86, 16  2 

ATTENDANCE  OF  WITNESSES.    See  Witness 

ATTESTATION 

documents  requiring,  must  be  proved  by  calling  att«ating  witnem,  480 

principle  and  history  of  this  requirement,  480 

when  several  such  witnesses,  only  one  need  be  called,  except  to  prove  wlH  of 

realty,  480 
and  oven  this  not  necessary  if  already  proved  in  former  trial,  480 
who  may  be  attesting  witnesses,  481 
witness  must  sign  animo  attestandi,  478,  481 

when  witness  dead,  absent,  &c.,his  handwriting  may  be  proved,  481-S 
when  attested  document  lost,  witness  must,  if  possible,  be  called,  489 
proof  of,  when  witness  dead,  &c.,  and  document  lost,  482 
declarations  by  deceased  witness  not  admissible  to  impeach,  69,  2U6,  254 

when  witness  forgets,  denies,  or  refuses  to  prove,  48 S- 8 
Identity  of  party,  witness  and  document  most  be  establishetl,  484 
when  attesting  witness  need  not  be  calle<l 

(1)  if  document  thirty  yeara  old,  488,  484-5 

(2)  if  document  In  possession  of  opponent,  488 

.  (8)  if  opponent  claims  Interest  under  document,  488 

(4)  if  opponent  admits  execution  for  purpose  of  trial,  10,  488 

(5)  if  opponent  is  public  officer  bound  to  procure  execution.  484 

(6)  under  Merchant  Shipping  Act,  1894,  484 

documents  not  requiring  attestation  may,  though  attested,  be  proved,  as  if 
no  attesting  witness,  484 
except  in  proceedings  ex  parte^  484 

ATTORNEY-GENERAL   has  right  to  reply,  though  no  evidence  called  for 
prisoner,  84 

AUCTIONEER  may  sue  as  principal,  587 
statement  by,  at  time  of  sale,  628,  660 
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AUTRBFOISUCQUIT €a  CONVICT,  effect  of,  874,  886,  894-5 

AVEBAGE  ADJUSTMENT,  rules  of.  judicially  noticed,  12 

AWARDS.     See  Arbitratoh 

admlflBlbilitj  of,  as  evidence  of  fftcta  found,  408-4 
proof  of,  618 

how  far  arbitrator  may  be  examined  to  explain,  176 

or  bound  by  rules  of  evidence,  687 
extrinsic  evidence  not  admissible  to  supersede,  or  vary,  177,  525,  582 

but  admissible  to  show  that  matters  outside  scope  of,  were 
considered,  177 
BAILEE,  estoppel  by,  684 

BANKER'S  BOOKS,  entries  in,  are  primd  /acie  evidence  of  contents,  for  or 
against  all  persons,  847-9 
how  proved,  847-8 

original  books  only  producible  by  special  order,  188,  848 
inspection  of,  how  and  when  obtainable,  848 
meaning  of  **  bank,"  848 
admissibility  of  pass-book,  &c.,  between  bank  and  customer,  840 

BANKRUPT,  is  a  competent  witness  to  prove  the  petitioning  creditor's  debt,  197, 
420 

may  bo  compelled  to  answer  criminating  questions,  subject  to  qualified  pro- 
tection, 197-8 

contradictory  statements  by,  nay  be  proved  by  party  calling  him,  458 

a4lmiBBions  by,  made  be/ore  bankruptcy,  are  evideucc  to  prove  petitioning 
creditor's  debt,  288 

made  q^er  bankruptcy,  are  evidence  against  himself,  but  not  against  his 
trustee  or  creditors,  214, 288 

a<lmissions  in  statement  of  affairs  of,  are  not  protected  a«  "compulsory,"  198 

statements  by,  are  admissible  to  prove  his  knowledge  of  his  affairs,  71, 188 

or  as  part  of  res  gesta  to  prove  his  intention  on  leaving  home,  46-8,  60-2 

or  executing  deeds,  1 85 

statements  by  deceased,  are  not  receivable  as  agaiust  interest,  259 

official  receiver's  report  is  evidence  of  conduct  of,  404-5 

on  charges  of  obtaining  credit  without  disclosing  bankruptcy,  intent  of,  is 
immaterial,  18 

BANKRUPTCY.     See  Bankrupt 

rules  and  seal  of  Court  of,  judicially  noticed  12,  14 

Gazette  is  evidence  of  facts  notified,  in  cases  of,  311 

general  proof  of  proceedings  in,  516 

private  examinations  in,  privileged  from  disclosure,  179 

witnessin.otherthandebtor,  need  not  answer  criminating  questions,  196, 198 

depositions  of  deceased  persons  in,  are  admissible,  439-40 

judgments  are  primd/ade,  but  not  conclusive,  evidence  of  debts  in,  897-8 

Registrar's  decisions,  and  file  of  proceedings  in,  do  not  generall}'  estop,  380 

dismissal  of  petitions  in,  no  bar  to  fresh  petition,  380 

BAPTISM,  register  of,  is  evidence  of  baptism,  but  not  of  birth,  815-6,  318-9 

except  presumptively,  316 

entries  by  deceased  priestii,  in  course  of  duty,  when  admissible,  267-8 
BARCiAIN  AND  SALE,  proof  of  deeds  of,  521 

BARRISTERS.     See  CouKSEii 

BASTARD.     See  Affiliation 

resemblance  of  child  may  be  proved  to  show  paternity,  101 
declarations  by  deceased,  not  receivable  as  to  his  pedigree,  285 
though  qu.  declarations  as  to  own  illegitimacy,  258,  286 

BASTARDISING  OFFSPRING,  statements  by  parents  inadmissible,  179-40 
except  as  part  of  res  gesta,  63, 180 
principle  of  exclusion,  179 
scope  of  rule,  179-80 
conduct  of  parents  and  adulterer  relevant  for  puri)08e  of,  63,  180 

BEGIN,  right  to,  28-9.     ^ee  Right  to  begin 

BELIEF.     See  Opinion.     ApPidavitb 
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BELIEVERS  of  ajj  creeds  are  competent  wltnesfiea,  420 
different  foroLs  of  oath  for  different  sects  of,  427-9 

BEST  EVIDENCE  must  be  given,  maxim  that,  35-8 
history  of  the  rule,  SS-7 
not  now  in  gpencral  correct,  37 
rule  confined  to  documents,  37-8 

not  the  true  g^und  of  rules  as  to  attesting  witnesses,  480  ;  or  as  to  evidence 
in  substitution  or  variation  of  documents,  6S2,  531 

BIAS  of  witness  may  be  proved  to  discredit  him,  466-7 

BIBLE,  entries  in  family,  are  evidence  of  pedigree,  287 
what  is  proper  custody  of  fkmily,  486 

BIGAMY,  strict  proof  of  marriage  required  on  charges  of,  355,  529 
prisoner's  admission  is  evidence  of  former  marriage,  213 
presumptions  in  cases  of,  26,  627-8 
proof  of  prisoner's  knowledge  in  cases  of  71, 127 

BILLS  AND  ANSWERS  In  chancery,  effect  of,  406,  431-f .    See  Pleadings 
receivable  to  show  what  matters  were  in  dispute,  406 
but  not  as  admissions,  unless  sworn  to,  406 
receivable  as  acts  or  assertions  of  ownership,  lis,  406 
or  to  prove  ancient  public  rights,  277 
or  matters  of  pedigree,  289 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 
burden  of  proof  in  actions  on,  24 
alterations  and  blanks  in,  490,  492 

where  words  and  figures  differ,  former  prevail,  666, 602-3 
conditional  delivery  of,  638 

surrounding  circumstances  admissible  to  show  liability  of  parties,  637 
admissions  by  parties  to,  220-1 
fraud  as  to,  provable,  220-1,  539 
mistake  in,  whether  provable,  540,  602-3 
want  or  failure  of  consideration  for,  provable,  541 
contemporaneous  agreements  in  writing,  but  not  by  parol,  admissible,  646 
subsequent  agreement  in  discharge  may  be  proved,  643 
Indorsements  on,  by  deceased  holder,  admissible  as  against  IntDrest,  261 -S 
possession  of,  after  maturity,  is  evidence  of  payment  of,  100 

BILLS  OF  LADING,  how  far  incorporate  charter-party,  129 
are  declarations  :^;ainst  interest  of  deceased  master,  269 
receipts  in,  may  bo  contradicted,  633,  643 

BILLS  OF  SALE,  proof  of,  620-1 

affidavits  in  support.,  requirements  of,  431,  434,  520-1 
certificate  of  registration  no  evidence  that  affidavit  filed,  102,  342 
admissions  by  grantor  when  receivable  against  execution  creditor,  221 
consideration  of,  may  be  impeached  by  parol  evidence,  641 
eartrinsic  evidence  in  substitution  of,  inadmiasible,  626 

BIRTH,  register  and  certificate  of,  how  far  evidence  of  age,  316-6,  318-9,  322-8 
register  may  be  contradicted,  632 

or  fact  proved  independently,  by  testimony  of  those  present,  316,  626, 
when  provable  by  declarations  of  deceased  relatives,  285,  289-90 

BISHOP,  registers  and  returns  of,  are  proof  of  facts  contained,  276,  320,  831 
collations  by,  are  proof  of  right  to  advowson,  115 
certificates  of,  were  formerly  evidence  of  marriage,  &c^  336,  337 
admissions  by,  are  evidence  against  saceessor,  221 

BLANKS  IN  DOCUMENTS,  rules  as  to  filling  in  of,  489-91 
iB  deeds,  491-2 
other  instruments,  492 
parol  evidence  when  admissible  to  supply,  in  deeds  and  wills,  664, 680, 688 

BONA  FIDES,  what  facts  relevant  to  show,  181, 185-7 

when  good  faith  itself  is  relevant  to  prove  the  main  fact,  96, 115-6 

BOARD  OF  AGRICULTURE,  seal  of.  Judicially  noticed,  15 
orders  of,  how  proved,  610 
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BOARD  OF  TBADE,  admissibility  of  orders  or  certiflcatos  of,  516 
of  reports  of,  105 

BOROUGH  ENGLISH,  custom  of,  jndicially  noticed,  13 

BOUNDARY,  presumptions  as  to,  623-4 

stones  placed  so  as  to  mark,  are  evidence  of.  Ill 

declarations  of  deceased  persons  admissible  to  prove  public,  274-5,  277 

maps  and  surveys,  when  evidence  of,  281-2,  329-32 

BREACH  OF  PROMISE,  plaintiff  cannot  testify  directly  to  the  promise,  only 
to  what  defendant  said  or  wrote,  53  ;  plaintiffs  evidence  must  be  corrobor- 
ated, 469 
what  facts  amount  to  corroboration,  101,  286,  289,  472-8 
plaintiff*s  bad  character  admissible  to  mitigate  damages  in  cases  of,  171 

BROKER,  usage  admiasible  to  determine  liability  of,  104 
or  interpret  contract  with,  587,  611 

bought  and  sold  notes  are  primary  evidence  of  contract  with,  496 
brokers  slips  when  admissible,  496,  562,  581 
trustees  and  executors  not  liable  for  default  of,  76 

BURDEN  OF  PROOF  lies  on  party  who  asserts  af&rmative  of  issue,  22 
principle,  meaning  and  scope  of  rule,  22 
Two  burdens: — (1)  burden  of  proof  on  the  pleadings,  and  (2)  burden  of 

adducing  evidence,  22 
new  trials  obtainable  for  erroneous  decisions  as  to,  24 
Exceptions  to  rule  : — (1)  where  disputable  presumption  of  law,  or  primd  facie 
case,  exists  in  favour  of  party,  24-7,  626-30 
(2)  where  fact  luserted  is  peculiarly  within  opponent's  knowledge,  27-8 

BURIAL,  registers  and  certified  copies  thereof,  are  evidence  of  death  and  burial, 
but  not  age  or  date  of  death,  817-8,  339 

BUSINESS.    See  Course  of  Business 

BY-LAWS,  proof  of,  518-4 

validity  of,  may  be  presumed  from  long  user,  514 

CAMERA,  hearings  in,  451 

CANALS,  seal  of  commlsioners  of  railways  and,  Judicially  noticed,  16 

CATTLE.    See  Animals 

evidence  to  show  that  operations  on,  were  cruel,  107-8 
to  show  that  dogs  have  injured  145, 150 
character  of,  when  relevant,  172 

CERTIFICATES  of  public  offlcers  are,  under  statute,  but  not  generally  at  com- 
mon law,  evidence  of  the  facts  certified,  835-43 
and  copies  of  documents  certified  by  the  proper  ofllcer  arc  secondary  evi- 
dence of  the  originals,  356 
principle  of  admission,  and  history,  335-6 
common  law  certificates,  336-9 

of  King,  Secretary  of  State,  heralds,  bishops,  military  ofl[iccrs,&o.,  336-8 
of  notaries  and  consuls,  338-9 
statutory  certificates, 

of  birth,  marriage,  death,  Ac,  which  arc  copies  of  registers,  389 
of  trial,  conviction  or  acquittal  of  indictable  offence,  339-40 
of  summary  conviction,  389 

of  dismissal  of  charges  at  Petty  Sessions  and  of  assault,  339-10 
of  adulteration  of  foo.1,  840-1 

of  incorporation  of  companies,  or  proprietorship  of  shares,  341 
of  patents,  designs,  and  trade- marks,  341-2 
of  registration  and  enrolment  of  dee<ls  and  wills,  342 
of  compbsltion  deedA,  102 
of  bills  of  sale,  102,  848,  520 
of  British  ships,  342 
of  title  to  land,  or  rules  of  building  societies,  342 
of  qualification  of  apothecaries,  842 

of  service  of  naval  and  military  olflcers,  842-3  (cp.  322,  337) 
of  age  and  fitness  of  factory  children,  842 
proof  of,  814 
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CEBTIFICATIONS  of  shares,  company  not  estopped  by  secretary's,  638 

CERTIFIED  COPIES,  definition  of,  500.    See  Certificates,  Copies 
the  following  public  documents  may  be  proved  by  : 
Colonial  Statutes,  Patents,  Proclamations  and  Orders  In  Conncil,  Kecords 
In  custody  of  M.R.,  public  registers  and  Inqntsitions,  Corporation  books 
and  by-laws,  608-12 
the  following  ^'ttc/>'cM/  documents  may  be  proved  by  : 
old  civil  records  in  custody  of  M.R.,  probates,  proceedings  in  County 
Courts, criminal  convictions  or  acquittals,  orders  of  Justices,  foreign  and 
colonial  judgments,  and  depositlonsin  former  trials,  514-519 

CESTUI  QUE  TRUST,    5ce  Trdsteb 

admissions  by,  are  evidence  against  trustee,  and  vice  versa,  317  8 
so,  also,  Judgments  for  or  against,  881-2 

CHAMBERS,  evidence  In,  4S8-9 
proof  of  proceedings  In,  515 

CHANCERY,  history  of  evidence  In,  421,  488 

practice  in,  now  uniform  with  that  In  other  divisions  of  High  Court,  488 

seal  of  old  court  of,  Judicially  noticed,  15 

practice  as  to  marking  documents  put  in  evidence,  82 

Judge  In,  may  order  reports  by  accountants,  kc^  and  act  on  their  certificates, 

855 
bills  and  answers  in,  how  far  admissible,  406.    See  Bills  akd  Answers 
Chancery  visitors,  reports  of,  under  Lunacy   Act,  are    privileged  from 

inspection,  179 

CHAPLIN.    See  Clergy 

CHARACTER,  of  people,  places,  things  or  animals,  when  in  issue,  neoessarily 
admissible,  167 
may  be  proved  by  direct  evidence,  167 
including  opinion  of  witnesses,  269,  467 
previous  convictions  admlBsiblo  to  show,  169 
when  not  in  issue,  generally  Inadmissible,  167 
exceptions — 

(a)  character  of  prisoner,  168 

good  character  of  prisoner  admissible' to  show  innocence,  168 
history  of  this  exception,  168 
must  be  of  kind  Impeached,  168 
should,  in  strictness,  relate  to  his  general  reputation,  not  the 

individual  opinion  of  the  witness,  1 68 
evidence  may  be  negative  as  well  as  positive,  169 
must  relate  to  time  proximate  to  charge,  169 
bad  character  admissible  under  Vagrancy  Act  to  show  Intent,  169 
rebutting  evidence,  169 
(6)  character  of  third  persons 

bad  character  of  prosecutrix  admissible  in  cases  of  rape,  170 
of  mother  in  cases  of  legitimacy,  1 70 
of  co-respondent  in  cases  of  divorce,  170 
of  deceased  in  cases  of  murder,  170 

(c)  character  as  afltecting  states  of  mind,  170 

how  far  character  admissible  to  show  states  of  mind,  or  reasonablo 
and  probable  cause  in  malicious  prosecutions,  1 70 

(d)  character  as  affecting  damages,  170 

bad,  admisHlblc  in  mitigation  of  damages,  in  cases  of 

(1)  defamation,  171 

(2)  breach  of  promise,  171 
(8)  seduction,  171 

(4)  petitions  for  damages  for  seduction,  171 
good,  not  admissible  in  aggravation  of  damages,  170 
except  to  rebut  evidence  of  bad,  170 

(e)  character  of  witnesses,  171,  468,  467 

(/)  character  of  places,  things,  and  anlmalB,  145, 152,  167,  17S 

CHARITABLE  TRUSTS,  proof  of  deeds  of,  492,  521 
copies  of  copies,  admissible,  in  cases  of,  502,  521 
reports  of  commissioners  under,  are  evidence  of  Ihcts  stated,  404 
seal  of  commissioners  of,  is  Judicially  noticed,  15 
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CUARTEB-PARTT,  bow  far  incorporated  in  Bill  of  Lading,  139 
surrounding  circumstances  adiiiiioilble  to  interpret,  662,  585 
vauLge  admiffilble  to  show  meaning  of  pbraros  in,  609-10 
cannot  be  contradicted  or  varied  by  parol,  5i4 

CHARTERS,  proof  of,  508 

CHARTS.     See  Maps 

CHEMIST.    See  Apothxcabus 

CHEQUE.    See  Bills  awd  Notes 

CHILD,  proof  of  age  of,  by  testimony  of  parents  or  others  present  at  birth,  816. 
See  Age 

by  copy  of  birth  register,  816-9,  889 

by  appearance  and  inspection,  S 

by  opinion  evidence,  869,  872 

by  treatment  as,  99,  872 

on  questions  of  pedigree,  statements  of  deceased  relatives  admissible 
to  prove  age,  &c.,  of,  305,  386,  289-90 
proof  of  legitimacy  of,  by  conduct  and  statements  of  parents,  68,  180 

by  resemblance  to  parent,  101 

by  family  conduct  and  repute,  99,  288 

by  conduct  and  statements  of  adulterer,  68,  99,  288 

testimony,  &&,  by  parents  as  to  access,  inadmissible,  179-80 

presumption  of  legitimacy,  627 
competency  of,  as  witness,  422-8 

unsworn  statements  by,  receivable  in  cases  of  cruelty  to,  if  corroborated,  481 
depositions  by,  admissible  in  cases  of  cruelty  to,  448 
dying  declarations  by,  admissible  in  cases  of  homicide,  298 
presumptions  affecting :  under  seven,  incapable  of  crime,  8,  629 

over  seven  and  under  fourteen,  is  rebuttably  presumed  incapable,  629 

legitimacy  ot  627.    See  Leqitimacy,  Apfiliati3n,  Fedigree 
in  wills,  "  children  "  means  legitimates,  671 

when  parol  admissible  to  show  ill^tlmates  intended,  693 
erroneous  enumeration  of  "  children  *'  asa  class,  674,  601-2 

CIRCUMSTANTIAL  EVIDENCE,  defined,  3,  680 

CLAIMS  AGAINST  ESTATES  OF  DECEASED,  must  be  corroborated,  470 
facts  admissible  in  corroboration  of,  474 

CLERGY,  communications  to,  not  privileged,  188,  341.    See  Vicar 

chaplain  of  gaol  not  person  in  authority  in  cases  of  confession,  343,  348-9 

CLIENT.    See  Solicitor 

CLOCKS,  WATCHES,  &c.  accuracy  of,  may  be  presumed,  146 

CO-CONTRACTORS,  admissions  by,  231 
Judgments  for  and  i^;ainst,  888-4 

CO-DEBTORS,  Judgments  against  one,  how  far  bind  others,  888-4 

parol  evidence  may  be  given  to  prove  Joint  or  common  interest,  686,  663 

CO-DEFENDANTS,  right  to  reply  when  some  call  witnesses,  83 
admissions  by,  222-8.     See  Co-Trespass 
confessions  by,  338,  246.    See  Conspiract 
Judgments  for  and  against,  883-4 
when  competent  as  witnesses  in  criminal  cases,  436 
when  may  cross-examine  each  other,  436,  469 

CODICIL,  intent  with  which  executed,  maybe  proved  by  parol,  801,  808-4,  807-8 
See  Will 
witness  who  attests  cannot  benefit  by,  but  may  by  the  Will,  481 
admissible  to  construe  will,  663 

CO-HABITATION  is  evidence  of  valid  marriage,  94,  608 

COLLATERAL  AGREEMENTS  and  warranties,  when  may  be  added  to  written 
contracts  by  parol, 6 8 4,  648-60 

COLLATION  by  Bishop  is  evidence  of  title  to  advowson,  11 6.     See  Bishop 
([COLLEGE,  books  of,  admissible  as  public  registers,  836-6.     See  Corporation 
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COLLISION,  what  fACts  are  port  of  tho  ret  getta  in  cams  of,  56^7 

injury  to  porHon  and  property  by,  fi^yes  rise  to  different  rights,  S9S 
and  judgements  for  either  are  not  resJudiceUa  in  action  for  other,  39S 

COLONY,  seals  and  signatures  of  judg^es,  courts  and  notaries  in,  are  judicially 

noticed,  16 
law  of,  must  be  proved  by  experts,  except  before  Privy  Council,  11 
statutes  of,  provable  by  certified  copies,  or  experts,  608 
proclamations  and  l^^lative  acts  of,  provable  by  examined  or  sealed  copies, 

500 
judgments  and  orders  of,  and r affidavits,  pleadings,  &c.,  filed  in,  how  proved, 

618 
probates  of,  proof  and  effect  of,  616 
registers  ot  bow  proved,  612 
who  may  administer  oaths  in,  491 

COMMISSIONERS  FOB  OATHS,  who  are,  in  England,  4S0.    See  Affidavit 
and  out  of  England,  481 
seals  of,  when  judicially  noticed,  16-16 

COMMERCIAL  COURT  is  bound  by  rules  of  evidence,  687 

COMMON,  rights  of,  provable  by  declarations  of  deceased  penons,  278,  280 

COMMORIENTES,  presumption  as  to  survival  of,  628-9 

COMMUNICATIONS  to  jury,  what  matters  must  not  be  stated,  29.     See  Jurt 
to  solicitor,  husband  and  wife,  &c^  182-98.  See  Pblvileoe 

COMPANY,  proof  of  incorporation  of,  by  trading  us  92 

by  certificate,  S41 
of  proprietorship  of  shares  in,  841 
liability  of,  for  acts  and  representations  of  offloers,  75,  82-S.  See  Directomh 

for  knowledge  of,  and  notice  to  officers,  76-6 
acta,  Ac,  of  officers  of,  where  not  binding  on,  76 
personal  liability  of  directors,  &c^  of,  for  acts  of  each  other,  76 
admissions  by  officers  and  servants  of,  when  binding  on,  227-8 
when  directors  affected  with  knowledge  of  company's  books,  128, 183 
admissibility  of  registers,  minutes  and  books  of,  84  6-7 
proof  of  company  books,  618 

private  examinations  in  winding-up  of,  privileged,  179 
notes  in  winding-up  of,  when  admiHsiblc,  440 
depositions  in  former  trials  between  company  and  other  shareholders,  thoogL 

on  same  matter,'not  admissible,  410 
nor  do  judgments  against  an  old  company  bind  Its  transferee,  888 
report  of  inspector  of,  to  Board  of  Trade,  how  far  evidence,  406 

COMPARISON  of  handwriting,  4,91-2,  268,  477.  Sre  Inspection,  8t an dabdm 
OF  Comparison 
of  trade-marks,  engravings,  &c..  4, 87.    ^SV^*  Rbsbmblance 

COMPELLABILITY  OF  WITNESSES,  428-7.    See  Witness 

compellability  to  be  sworn,  distinguishable  from  compulsion  to  answer  when 

sworn,  427.     See  Compulsion 
all  competent  witncsseK  In  general  compellable  to  be  sworn,  427 
except  the  sovereign  and  foreign  ambassadors,  427 
or  prisoners,  their  consorts,  and  co-defendants  in  certain  cases,  428 
when  prisoner's  wife  or  husliand  compellable,  426-7 
party  may  insist  on  his  evidence  being  heard,  80,  427 

COMPETENCY  OF  WITNESSES,  420-27.    See  Witness 

former  disqualifications  for  interest,  atheism,  crime;  history  of,  420-2 
all  persons  now  competent  to  be  sworn,  with  two  exceptions,  420 

(1)  exceptions  as  to  defective  intellect,  422-8 

Infknts,  lunatics,  drunkards,  Ac,  ineompctont  during  such  state*, 
422-8 

(2)  exception  as  to  criminal  proceedings,  428-6 

accused  persons,  their  wives  or  husbands,  and  those  jointly  Indicted 
and  tried  with  them,  but  not  those  separately  indicted  or  tiled, 
generally  Incompetent,  for  proMcnUon  but  not  for  d^enee^  4t8-« 
competency  of  experts,  866;  of  attesling  witnesses,  481 
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COUPLAINTS  BY  PROSKCUTHIX,  admissible  in  cases  of  rape,  &c.,.  96-7 
history  of,  »7 
IMirticulars  of,  may  be  proved  to  confirm  testimony  and  disprove  consent, 

06,  471-3 
when  admlsfllble  in  other  cases,  98 

COMPROMISE,  offers  of,  how  Ikr  protected  from  disclosure,  211,  cp.  190 
counsel  have  authority  to,  280-1 

COMPULSION  or  WITNESS  TO  ANSWER.  427,  464.    -Sec  Compellability 
compnlsion  to  answer  difltingruL<)hable  from  compellability  to  bo  sworn,  427 
when  witness  protected  from  answering  on  grounds  of  public  policy,  176- 
180.     See  Public  Policy 
^hen  on  grounds  of  privilege,  181-199.     See  Privilege 
to  answer  questions  put  in  cross-examination,  464-5 

CONCEALMENT  OF  MATERIAL  FACTS  when  evidence  of  fraud,  181 

CONCLUSIVE  EVIDENCE,  Gazette  when,  811 

certificates  of  registration  of  Company  when,  626-7 
must  be  distinguished  fVom  ejccluaive  evidence,  522 
history  of  rules  as  to,  528-4 

CONDITIONAL  execution  of  deeds  and  contracts  as  escrows,  Ac,  478,  587-8, 
552-8 
of  wUls,  800-1,  807 

CONDITIONS,  mental  and  physical,  how  provable,  49-52, 67-71, 127-89, 153-66 

CONDITIONS  AND  PARTICULARS  OF  SALE,  when  extinguished  by  snbae- 
quent  conveyance,  545 
how  far  may  be  supplemented  by  auctioneer,  528,  Aso 
not  ijrenerally  admissible  to  interpret  couveyance,  582 
but  may  be  received  to  show  what  wore  known  or  reputed  pareels,  582 
or  to  rebut  presumptions,  624 

CONDUCT  previous  and  subsequent,  relevant  to  connect  ])arty  with  acts,  119-26 
to  show  states  of  mind,  127-89 

conduct  of  parents  and  adulterer,  relevant  to  bastardlHe  child,  68, 180 
admissions  by  conduct,  98-9,  1 1 6-7 
estoppel  by,  633-r) 
conduct  and  propensities  of  animals,  when  admissible,  145,  150,  167,  172 

CONFESSIONS,  when  voluntary,  are  admissible  agsUnst  accused,  241-52 

if  induced  by  promise  or  threat  from  person  in  authority,  inadmissible,  211 

principles  of  reception  and  exolusiou,  241 

history  of  the  rule,  242 

burden  of  proving  confession  voluntary,  is  on  prosecution,  243 

(1)  who  are  persons  in  authority,  248-4,  247 

(2)  the  inducement,  214-6,  247-50 

(8)  removal  of  the  inducement,  246,  250 

(4)  whole  confession  must  be  taken  together,  246 

(5)  to  and  by  whom  confessions  may  be  made,  246,  251-8 

(6)  facts  discovered  in  consequence  of  Inadmiiwible  confessions,  247,  868 

CONFIDENTIAL  communications.     See  Privilege 
CONFIRMATORY  EVIDENCE.     See  Corroboration 
CONFRONTATION,  202 

CONNECTION  OF  PARTY  with  transaction,  facts  relevant  to  prove,  119-12G 
previous  and  subsequent  conduct  relevant  to  prove,  119-26 
alibi,  relevant  to  disprove,  81,  120,  142.     Nee  Alibi 
possession  of  property  and  documents  relevant  to  prove,  1 20 
conduct  and  declarations  of  others,  when  relevant  to  show,  121 
similar  or  dissimilar  facts  "generally  irrelevant  to  prove  or  disprove,  140-3. 
See  Similar  Facts 
exceptions,  141-3 
character  generally  irrelevant  to  show,  167.     See  Character 
exception,  108 
CONSENT,  rules  of  evidence  may  be  relaxed  by,  in  civil  but  not  in  criminal 
cases,  5 

2  T 
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CONSENT— con««i«Jd 

Inadmissiblo  evidence  sometimes  receivable  by  oontracf  or,  20fi,  223.  228, 

897-8 
to  prove  or  disprove,  person  consenting  nited  not  be  called,  87 
judgments  by,  when  bindiu^^,  875-6;  cp.  397-8,  899-400 
in  cases  of  rape,  97,  471-2.     See  Complaints 

CONSIDKUATION  of  deed,  &o.,  when  may  be  impeached  by  parol,  541 
burden  of  proof  as  to,  is  on  party  Impeaching,  24 

CONSIGNOR  AND  CONSIGNKE,  admissions  by,  228 

CONSISTENT  AND  INCONSISTENT  FACTS,  admissible  to  prove,  or  dis- 
prove, main  fact,  87,  100-2 

CONSPIBACY.     See  Conspibators 

CONSPIKATOBS,  acts  and  declarations  of  conspirators  in  furtherance  of  com- 
mon object,  admissible  against  each  other,  76-8,  84-6 
immaterial  whether  existence  of  conspiracy  or  participation  of  members 

shown  first,  but  either  nugatory  without  the  other,  76 
admissions,  and  narratives  of  past  transactions  by,  inadmissible,  77,  246-7 
rules  as  to,  apply  in  the  case  of  co- trespassers,  76 

CONSTITUENT  FACTS,  admissible  as  part  of  res  gesta,  48-5,  58-6 

CONSTITUTIONAL  MATTERS,  are  judicially  noticed,  18 

CONSTRUCTION  OF  DOCUMENTS.     See  Interpretation 
construction  and  interpretation  distinguished,  556 
when  for  judge  or  jury,  8-9,  860 
extrinsic  evidence,  when  admissible  in  aid  of,  556,  613 
opinion  of  experts  when  admissible  at  to,  860,  578,  618 
party  bound  by  construction  he  has  acquiesced  in,  898,  400 

CONSTRUCTIVE  NOTICE,  definition,  128 
rules  as  to,  and  examples  of,  128-9 

CONSULS,  when  seals  and  signatures  of  British,  are  judicially  noticed,  16,  519 
registers  of  marriages  before,  are  evidence  as  public  documents,  819 
certificates  of,  when  evidence  of  &ct8  certified,  888-9 

CONSUMMATION  OF  MABBIAGE.     See  Access 

CONTEMPOHANEA  EXPOSITIO,  rules  as  to,  677 

CONTEMPOBANEOUSNESS  of  declarations  which  are  part  of  res  geita,  46-7, 
56-7,  60-1,  64-6 
of  declarations -made  in  course  of  duty,  265 
of  entries  in  public  registers,  814 
of  documents  used  to  refresh  memory,  455 

CONTINUANCE,  of  states  of  mind,  persons  and  things,  is  presumed,  89,  628 
previous  existence  of  facts,  is  evidence  of  their  subsequent  existence  and 

vice  versd,  89-90, 106-7 
of  Ufe,  26,  89-90,  628 

CONTINUOUS  FACTS  and  transactions,  how  proved,  44-5,  54 

CONTBACTS  IN  WBITING,  proof  of  execution  of,  477-86 

documents  incorporated  by  reference  in,  487-9  . 

when  preliminary,  are  merged  in  subsequent  conveyance,  545 

alterations  and  blanks  in,  489-90 

proof  of  contents  of,  494-507.     See  Primary  and  Secondary  Evidence 

extrinsic  evidence  not  admissible  in  substitution  of,  622-6 

cannot  generally  be  contradicted,  varied  or  added  to,  by  parol,  530-55 

when  may  be  supplemented  by  parol,  583-4 

when  informal,  and  not  required  by  law  to  be  in  writing,  532 
when  collateral  oral  agreements  may  be  proved,  534 
impeachable  fonfraud,  mistake,  want  of  consideration,  &c.,  587-42,  552-5 
may  be  proved  to  have  been  conditional,  or  delivered  as  escrow,  587-9,  553 
may  be  wholly,  but  not  partially,  rescinded  by  parol,  512,  655 
construction  of,  when  for  judge  or  jury,  8-9,  360 

when  partly  written  and  partly  printed,  565 
meauiugof  technical  terms  in,  is  for  the  Jury,  9 
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etldoDce  of  experts  admlaBlUe  to  explain  sueh  terms,  858,  678, 613 
uiay  be  interpreted  by  parol,  656-613.    See  Interpretation 
kinds  of  evidence  admissible  to  interpret,  559-64 
declarations  of  intention  generally  inadmissible,  563-4,  575 

CONTBAD  [CTION  of  adversary's  wltneeses,  allowed  in  all  matters  relevant 
to  issue,  465 
allowed  in  irrelevant  matters  only  in  three  oases, 

(1)  previous  contradictory  statements,  465-6 
(S)  bias,  or  partiality,  466-7 
(8)  previous  conviction,  467 
of  party's  own-witness,  when  allowed,  457,  464 

CONTRADICTORY  STATEMENTS  by  witnesses  and  deceased  declarants.     See 
Inconsistent  Statements 

CONVEYANCE,  when  preliminary  contract  merges  in,  and  when  not,  545 
collateral  oral  agreement  or  warranty,  when  may  be  added  to,  534,  548-50 
how  far  may  be  interpreted  by  conditions  and  particulars  of  sale,  582 

CONVEYANCING  EVIDENCE,  207 

hearsay  and  other  inadmissible  forms  permissible  between  vendor    and 

purchaser,  207 
statutory  declarations  receivable  as,  439 

CONVICTION  of  party,  when  amounts  to  res  judicata^  886 
of  witness,  admissible  to  discredit  him,  467 
proof  of,  389-40,  517.    See  Previous  Conviction 
previous,  generally  inadmissible  till  after  verdict,  32 

COPIES,  dilferent  kinds  of,  498-502      See  Secondary  Evidence 

(1)  Government  printer's  copies,  498 

(2)  Government  Gazette's  copies,  311-12,  498 

(3)  copies  sealed  by  foreign  States,  courts  and  officials,  498-9 

(4)  exemplifications,  499 

(5)  examined  copies,  499 

(6)  office  copies,  499 

(7)  certified  copies,  500 

(8)  machine,  printed,  and  photographic  copies,  500 

(9)  counterparts,  drafts,  abstracts,  recitals,  memorials,  500-1 

(10)  entries  in  public  registers,  501 

(11)  notarial  copies,  498,  507 

copiM  of  copies  not  generally  admissible,  502 

COPYRIGHT,  entry  in  register  of,  is  evidence  to  prove,  321 

infringement  of,  may  be  proved  by  comparison  of  genuine  and  disputed 
works,  4,  37,  529 

CO-RESPONDENT,  admissions  of  respondent  not  evidence  against,  nor  vice 

verad^  222-3 
conduct  and  declarations  of,  admissible  to  bastardise  child,  63,  69,  99,  288. 

See  Adultery 
cross-examination  of,  by  respondent,  when  allowed,  459 
may  take  advantage  of  Judgments  against  petitioner,  897 

CORONERS'  inquisitions  are  pri'md  facie  evidence  of  facts  found,  329 
deiKwitions  before,  admissibility  of,  449 
proof  of  such  depositionss  449,  518  * 

CORPORATION.     See  Company 

seals  of,  when  judicially  noticed,  14 

proof  of  seals  of,  when  not  so  noticed,  479 

execution  of  documents  by,  479 

by-laws  of,  how  proved,  613 

acts  of  agents  and  servants  of,  when  binding,  75-6,  82-3 

admlislons  by  agents  and  servants  of,  when  binding,  227-8 

books  of.    See  Corporation  Books 

CORPORATION  BOOKS.     See  Company,  Banker's  Books 
knowledge  of,  not  Imputed  to  directors  or  shareholders,  128 
admissibility  of,  344-9 
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COKPOKATION  BOOKS— cow//nwerf 

are  at  common  law  oyidenec  of  the  public  acts  of  the  corporation ,  344 
and  bj  statute  eTidence  of  various  private  matters  as  well,  345 
entries  mast  have  been  made  by  proper  offloer,  844 
unsigned  entries,  when  admiosible,  844 
proof  of  such  books,  513 

CORPUS  DELICTI,  may  be  proved  by  defendant's  confeasloa,  37,  942 

evidence  of,  is  generally  separable  flrom  evidence  of  identity  of  accused,  126 

CORBOBOBATION,  testimony  of  witnesses  must  be  corroborated  in  treason, 
'  perjury,  breach  of  promise,  bastardy,  removal  cases,  and  under  Criminal 

Law  Amendment  Act,  and  Children's  Act,  469-76 
and  should  be  in  claims  against  estates  of  deceased  pcrsoils,  or  where  witness 

is  accomplice,  or  circumstances  suspicions,  470 
what  facts  admissible  in,  472-6 
previous  similar  statements  generally  inadmissible  in,  471 

except,  (1)  in  cases  of  rape,  or  (2)  where  recent  fabrication  alleged,  472 
statements  when  part  of  res  gesta,  are  admissible  in,  48 
confessions,  how  far  require,  S41 
ancient  documents,  showing  ancient  possession,  how  f/Lr  require,  96,  466 

CO-TRESPASSEBS,  acts  and  admissions  by,  when  bind  each  other,  76-8.    See 
CozispiBACT,  Accomplice,  Co-Defemdaitt 

COUNSEL,  opening  case  to  jury,  and  right  to  begin,  28 
matters  not  to  be  stated  to  jury,  29-30 
must  not  open  facts  he  cannot  prove,  29 
speeches  by,  and  right  of,  to  reply,  32-6 
failure  to  object,  how  far  lets  in  evidence,  426,  636 
authority  of,  over  suit,  231 
admissions  by,  when  bind  client,  10, 164,  229-31 
confidential  communications   of,  with  client,  privileged,    182-191.     See 

Pbiyilegis 
knowledge  of,  when  not  privileged,  188 

cannot  be  compelled  to  disclose  statements  made  by  him  in  ooort,  178 
testimony  of,  admissible  for  or  against  client,  420 
when  testimony  of,  may  be  given  without  oath,  432 

COUNTEBPABTS,  when  admissible  as  primary  evidence,  496 
when  as  secondary  evidence,  600-1 
when  to  construe  original  deeds,  496,  662 
when  to  prove  ancient  possession,  95 

COUNTY  COUBT, 

seals  of,  judicially  noticed,  16 

inspection  before  trial  may  be  ordered  in,  4-5 

attendance  of  witness  in,  procured  by  summons,  414 

service  of  summons  in,  416 

penalty  lor  disobedience  to  summons  of,  418 

powers  of  amendment  in,  19 

plaintiff  may  not  split  cause  of  action  in,  30,  386 

judgments  in,  effect  of,  as  resjudiccUa,  380,  389-90,  392-3 

memorials  of  proceedings  in,  cannot  be  varied,  &c,  by  notes  of  judge  or 

registrar,  631 
nor  proved  otherwise  than  by  the  memorials  themselves,  516-7,  626 
remedies  for  wrongful  admission,  &c.,  of  evidence  in,  637 

COUBSE  OF  BUSINESS,  in  public  or  private  office,  admissible  to  prove  act 
done  in  pursnanoe  thereof,  87-8, 102-3.     See  Codrbe  of  Dealing 

COURSE  OF  DEALING  between  parties  admissible,  to  prove  cxistenee  of  loat 
document,  174.    See  Course  of  Buhinesb 
to  supplement  terms  of  written  contract,  544-5 
or  to  interpret  meaning  of  written  contracts,  677,  612 
but  not  generally  to  vary  or  contradict  them,  531 

COURSE  OF  DUTY,  declarations  by  deceased  persons  in,  264-71.  See  Declar- 
ations 
COURSE  OF  EVIDENCE,  parties'  evidence  must  be  heard,  30 

where  one  only,  or  several  issues;  splitting  a  case,  30,  386 

evidence  in  reply  must  not  be  confirmator}*,  30 
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except  where  plaintiff  miKled  or  surprised,  31 

iiDticipating  and  Interpottlng  evidence,  81 

recalling  witnesses,  recrimination,  31 

proof  of  preyiotis  conviction,  at  what  stag^  of  trial,  39 

putting  in  documents,  32 

re-opening  case  for  omitted  eTidence,  32 

remedy  for  erroneous  decisions  as  to,  636-40 

COURT  ROLLS  AND  MANOR  BOOKS,  admissibility  of,  »5,  «70,  288,  326 
proof  of,  276,  514 
proper  custody  of,  486 

CRi;DIBILITY  of  witness,  what  facts  admlssibile  to  affect,  1 73.     See  Credit 
of  absent  deponent,  ol  deceased  declarant,  173, 2SS-4 

CRSDIT  of  witness,  modes  of  impeaching 

(1)  by  cross-examination  as  to  his  knowledge,  observation  and  memory; 

bis  errors,  omissions,  or  inconsistencies ;  his  antecedents,  asso^ 
ciations,  and  mode  of  life,  463-4;  or,  facts  (a),  (6), and  (c)  I'f^a, 

(2)  by  calling  witnesses  to  contradict  him  on  relevant  matters,  but  not  on 

irrelevant  ones,  except  in  the  cases  of  (a)  contradictory  state* 
ments,  (6)  bias,  or  (c)  conviction  for  crime,  465-7 

(3)  by  proof  that  the  witness  bears  a  general  reputation  for  untruthful- 

ness, 467 
witness's  attention  must  first  be  called  to  discrediting  facts  so  th^t  he  may 

explain  them,  461,465,  467 
what  facts  admissible,  or  not,  as  affecting,  463-7 
party  may  discredit  his  own  witness,  when  latter  is  adverse,  457-8,  464 
re-establishing  credit ;  and  ro-orlmlnatlon,  467-8 

CRIM.  CON.,  declarations  of  wife,  when  were  admissible  In  actions  of,  68,  69 

CRIMK,  Information  as  to,  protected  on  ground  of  public  policy,  176 
scope  of  this  protection,  177 

protection  only  applies  in  public,  not  private,  prosecutions,  177 
previous  conviction  for,  when  admissible   to  discredit  witness,  467.     See 

Previous  CoNvicnoN,  Credit 
previous  conviction,  or  acquittal  for,  when  res  Judicata^  886 

CRIMINAL  CASES,  rules  of  proof  generally  same  as  In  cItU  cases,  5 
exceptions,  5-6 

CRIMINAL  EVIDENCE  ACT,  1898,  text  of  Act.     See  Appendix 

competency  of  accused,  &c.,  under,  42S-6 ;  and  see  Appendix  and  notes  therein 

CRIMINATING  QUESTIONS,  witnesses  privileged  from  answering,  198 
principle  and  history  of  protection,  193-5 
scope  of  rule,  195-6 

oath  of  witness  necessary  but  not  conclusive,  196-7 
claim  muHt  be  bontt  JidCy  197 
privilege  ceanes  with  liability,  197 
exceptions  to  protection — 

bystatute,  under  Criminal  Evidence,  Bankruptcy,  Lunacy  AcIm,  &c.,  197  -8 

by  contract  or  conduct,  199 

CROSS-EXAMINATION,  liability  to,  and  exemptions  from,  458-60 
of  co-defcmlantH,  459 

of  party's  witnctw,  when  re-called  by  opponent,  460 
death  or  illness,  &c.,  of  witness  before,  460  ;  cp.  408,  434,  436,  444 
object  and  scope  of,  460 
omission  to  cross-examine,  effect,  460-1 
leading  questions  in,  461 
as  to  documents,  461-2 
as  to  credit,  468-tf 
witness  compelled  to  answer  relevant,  and  sometlmeB  irrelevant,  questions 

put  in,  464-6 
special  ruU«  as  to  contradictory  statements,  bias,  previous  conviction,  aiMl 

reputation  for  untruthfulness,  465-7 
factri  admissible  only  in,  468 
facts  not  admissible  even  in,  463-4 
nv>dc8  of  Impeaching  credit.     Sec  Credit 
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GBOWN,  bound  by  admimions,  208.    See  Sovereign 
reputation  is  admissible  against,  972 
enquiries  as  to  property  of,  are  ^^eneraily  **■  public  matters,"  S28 

CRUELTY,  oharacter  not  admissible  to  disprove,  in  divorce  cases,  168 
evidence  of  cruelty  to  cattle.     See  Animals,  Cattle 

CUMULATIVE  FACTS  and  offences,  evidence  of,  44-6,  68-6 

CUSTODY  OF  DOCUMENTS,  what  is  proper,  485-6 

CUSTOM  AND  USAGE,  are  Judicially  noticed  when  either  settled  by  Judicial 
decision  or  certified  in  the  High  Court,  12-18 
party  may  bo  bonnd  by,  thou«:h  i^orant  of,  88 
admissible  (a)  to  annex  incidents  to  coutractis  89 

(b)  to  explain  technical  terms  or  construe  documents,  89,  S77, 

609 

(c)  to  furnish  standards  of  comparison,  89,  90-1 

id)  to  fix  party  with  knowledf^e  of  the  subject  of  the  custom,  89, 
1S8 
proof  of  custom  and  usage  may  be  given, 

(1)  by  direct  testimony,  88 

(2)  by  a  series  of  particular  instances,  64,  88 

(8)  by  similar  customs  elsewhere,  89,  144,  149-60 
(4)  when  ancient,  by  declarations  of  deceased  persons  as  to,  89,278, 280, 383 
loss  of.    See  Customers 

CUSTOMERS,  loss  of,  must  generally  be  proved  by  calling  the  customers,  87,69 
but  sometimes  provable  by  their  statements  as  part  of  res  gestae  69 

DAMAGES,  amount  of  claimed,  not  to  be  stated  to  the  jury,  89 
admissibility  of  character  to  alTiHst,  170-1 
whether  sum  is  liquidated  damages  or  penalty  may  be  shown  by  parol,  637 

DATE,  documents  presumed  to  be  made  on  date  named,  629 

but  independent  evidence  of  this  is  required  where  fraud  or  collusion  sus- 
pected, 60,  680 
or  where  instrument  is  used  to  defeat  statute  of  limitations,  266.  680 
or  to  obtain  a  receiving  order  in  bankruptcy,  680 
postmarks  are  evidence  of,  103,  321 
of  execution  of  documents  may  generally  be  proved  or  contradicted  by  parol, 

639-40 
of  alterations  and  interlineations  in  documents,  presumptions  ss  to,  491 
alteration  of  date,  in  bills  and  notes,  is  a  *'  material  "  alteration  under  the 
Bills  of  Exchange  Act,  490 

DEATH,  presumption  of,  fW>m  seven  years*  absence,  8,  26,  628 
proof  of,  by  registers  and  certificates  of,  814,  817-19 
on  questions  of  pedigree,  may  be  proved  by  statements  of  deceased  relatives, 

286 
probates  and  letters,  how  far  evidence  ot  879,  402 
of  declarants  must  be  proved  to  admit  their  statements  as  oxoeptlons  to  the 

hearsay  rule,  258,  267,  266 

DEBTOR.     .S>e  Bankrupt 

DECEASED  PERSONS,  statements  by,  see  iit/hif  Declarations  by 

DECLARATIONS  ACCOMPANYING  ACTS,  45-71.     See  Res  Gesta 

declarations  as  to  mental  or  physical  condition,  49-52, 67-71.    See  Mental 

AND  Physical  Condition 
as  to  (1)  health  and  feelings,  49-60,  68-70 
as  to  (2)  intention,  motive,  or  opinions,  50-2,  70-1,  180,  134-7 
as  to  (8)  knowledge,  62,  71,  127 

DECLARATIONS  BY  DECEASED  PERSONS,  268-308 

extrinsic  proof  mast  be  given  of  death,  identity,  Ac,  268,  267,  266 
competency  and  credit,  Ac,  of  the  declarant,  263,  266,  278,  286,  398 
miscelUneous  conditions,  254 
(a)    against  interest,  266-268 
principle  and  history,  266 

(1)  the  interest  must  be  pecuniary  or  proprietary,  266-6 
statutes  of  limitations,  acknowledgments  nnder,  266 
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DECI.ARATI0X8  BY  DECEASED  PERSONS— coii/inMcrf 

(2)  personal  kuowIodg«,  compotoncy,  contemporaneoiunem,  and  absence 

of  motive  to  mistake,  not  necessary,  35 6-7 

(3)  collateral  facts  and  contradiction  of  docnments,  257 

(4)  extrinsic  proof  of  conditions,  257 
examples,  258-68 

(6)   in  the  course  of  duty,  264-71 
principle  and  history,  364 
(1)  the  duty,  364 

(3)  contomporanoousness,  365 

(5)  collateral  fiicts,  personal  knowledge,  motive  to  mis-state,  contradic- 

tion, 365 

(4)  extrinsic  proof  of  conditions,  265 
examples,  266-71 

(c)  as  to  public  and  general  rights,  273-88 

principle  and  history,  373 

(1)  what  are  matters  of  public  and  general  interest,  373-S 

(2)  competency  and  identity  of  declarants,  278 

(3)  lis  moia  and  interest,  273-4 

(4)  particular  facts,  corroboration,  374 

(5)  form  of  the  declarations,  374-7 
examples,  377-83 

(d)  as  to  pedigree,  384-91 
principle  and  history,  384 

(1)  what  are  matters  of  pedigree,  385 

(3)  declarants  must  be  legitimately  related,  285-6 

(3)  competent  knowledge,  hearsay  upon  hearsay,  contemporaneousness, 

386 

(4)  lis  ftwta  and  interetst,  286-7 

(5)  form  of  the  declarations,  387-9 
examples,  289-91 

(e)  In  cases  of  homicide,  292-7 

principle  and  history,  292 

(1)  homicide  of  the  declarant,  292-3 

(2)  condition  at  time  of  declaration,  393 

(3)  competency  and  credibility  of  declarant,  293 

(4)  subject-matter  of  the  declaration,  29S-i 

(5)  miscellaneous  conditions,  294 
examples,  294-7 

(/)  by  testators  as  to  their  wills,  298-808 

principle,  398 

considered  as  original,  hearsay,  or  parol  evidence,  398-300 

admissible  to  show, 

(1)  execution  and  validity  of  will,  800-1 

(3)  contents,  alterations,  mistakes  or  secret  trusts,  801-2 

(3)  construction  and  rebuttal  of  presumptions,  802 

(4)  revocation,  803 
examples,  801-8 

DECLARATIONS  OF  INTENTION 

euimissible  (1)  to  show  existence  of  the  intention,  50-2,  68,  70,  130,  298-9 

or  (2)  as  part  of  the  res  gesta^  45-69,  298-808.     See.  Res  Gesta 

or  (8)  to  show  the  object  for,  or  capacity  in,  which  a  document  was  executed, 

298-808,  478,  536 
or  (4)  to  identify  an  Instrument,  or  Its  constituent  papers,  300,  303 
or  (5)  to  establish  fraud  as  to  the  document,  539  ;  or  trusts,  535-6 
or  (6)  in  cases  of  rectification  of  the  document,  but  not  generally  otherwise 

to  show  mistake,  539-10,  573-4 
or  (7)  to  rebut  presumptions  as  to  documents,  614 
not  admissible,  save  as  above,  to  vary  documents,  531,  536 
or  to  interpret  them,  500-5,  568,  570-1,  573 
examples,  588,  593,  600,  602-5 
except  In  cases  of  equivocation,  576-6,  605-9 

DEDICATION  OF  HIGHWAY,  flacta  relevant  to  rebut,  113 

DEED,  execution,  signature,  sealing  and  delivery  of,  bow  proved,  477-80 
when  requiring  attestation,  480-4 
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when  not  reqalring  attestation,  484 

Identity  of  party,  attesting  witness,  and  document,  mnst  be  shown  484 

date  of  execution  of.     See  Date  * 

ancient  deeds  and  proper  custody,  484-5 

alterations  and  blanks  in,  489-91 

enrolment,  registration  and  acknowledgment  of,  492-S 

reoltak  in,  and  estoppel  by,  682.     See  Becitals,  Estoppels  « 

stamps,  498-8  1 

may  be  discharged  or  varied  but  not  released,  by  subsequent  oral  agreement, 

543,555  1 

Judgments  or  awards  as  to  construction  of,  when  binding  on  strancen,  397.  i 

400,408  -ft  — ,    -,        ,  I 

DEFAMATION.     See  Libei. 

DELIVERY  OF  DEEDS,  478-9.    See  Deed  i 

conditional  delivery  in  escrow,  may  be  proved  by  parol,  537-8  ' 

construction  of  documents  showing  such  delivery  Is  for  judge,  9 

DEPOSITIONS  IN  FORMER  TRIALS,  406-11  I 

admissible  in  subsequent  cases  to  prove  facts  stated  if  panieti  and  issues  are 

same  and  witness  incapable  of  being  called,  406  * 

principle  of  admission,  407 

(1)  former  trials,  what  within  the  rule,  407  I 

(2)  same  parties  or  privies,  407 
(8)  same  issues,  408 

(4)  opportunity  of  oroes-examlnation,  408,  cp.  448 

(5)  when  witness  deemed  incapable  of  being  called,  ».c.,  when  dead,  Insane, 

ill,  kept  away  by  opponent,  &c.,  408-9,  cp,  444-5 

(6)  proof  of  the  former  testimony,  409  ^ 

(7)  objections  to  the  evidence,  487,cp,  409>10 

examples,  410-11  | 

DEPOSITIONS  IN  EARLIER  STAGES  OF  SAME  TRIAL, 
Civil  Cases — 

before  examiners,  486  '^ 

In  bankruptcy  and  winding-up,  179,  439-40 
objections  to  depositions,  437  cp,,  409-10 
Cbimihal  Cases — 

depositions  before  magistrates,  440 

proof  of  caption  of,  441-2 

presence  of  iiiagistrato  and  accused,  443 

oath  and  afllrmation,  443-3 

opportunity  of  cross-examination,  443,  cp.  408 

whole  statement  to  be  read  over  and  signed  by  wUne»«  and 

magistrate,  443-4 
admissible  if  witness  incapable  of  being  called,  444-5,  cp.  408-9 
extrinsic  evidence  in  substitution,  contradiction,  variaUonof, 

and  addition  to,  when  admissible,  445,  525-6,  582 
varlons  other  grounds  of  admission  of,  445 
to  perpetuate  testimony,  447-9 
before  coroners,  449-50 
of  witnesses  going  abroad,  450 
taken  in  India,  abroad,  and  at  sea,  150 
examination  of  prisoner,  not  on  oath,  446 

DICTIONARIES,  are  admissible  to  refresh  memory  of  Judge,  17 
are  also  evldenoe  of  the  meaning  of  words,  351 

DIPLOMATIC  CORRESPONDENCE,  admissible  as  public  documeuts,  So9 

DIRECT  EVIDENCE  defined,  and  distinguished  from  circumstantial,  S 

direct  statements  of  mental  condition  only  form  presumptive,  not  direct, 
evidence  thereof,  8,  50,  298-9  ^ 

DIRECTORS,  when  company  bound  by  acta,  &C.,  of,  or  notice  to,  75-6.     See 
Company 
when  company  bound  by  admissions  of,  227 
not  presumed  to  know  contents  of  company's  books,  128,  237 
but  may  be  bound  by  resolutions  of  board,  though  absent,  isa 
not  generally  liable  for  acts  of  oo-dirootors,  76 
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DISCLOSUBES  to  jary,  what  matters  not  to  be  disdOBed,  S».     See  Jury 

DISCREDITING  WITNESSES.     See  Credit 

DISMISSAL  of  criminal  charts.     See  Acquittal 

DISOBEDIENCB  TO  PROCESS,  417-18 

DISPOSITION  of  persons  or  animals  when  evidence  of  their  having   done 
particular  acts.     See  Similar  Facts,  Character 

DISSIMILAR  FACTS»  not  grcnerallj  admissible  to  disprove  main  fact,  140,  168 

DIVIDED  STATEMENTS,  when  part  of  statement  is  admissible  and  part  not, 
68,  551 ;  cp.  901 
In  ease  of  admissions  and  confession,  whole  statements  must  be  taken,  212, 246 

DIVORCE,  strict  proof  of  marriage  required  In  cases  of,  355 
proof  of  adultery  in.    See  Adultery 

admissions  for  purpose  of  dispensing:  with  proof  in,  not  conclusive  in  cases  of,  11 
questions  as  to  witness*  adultery,  when  admissible,  199 
admissions  and  confessions  of  adultery,  made  out  of  court.     See_  Adultery 
communications  between  hnnband  and  wife,  privileged  even  after,  192-3 
judgments  in  cases  of,  rules  as  to,  2(77-8,  397,  399 

DOCTORS.    See  Medical  Men,  Experts 

DOCUMENTS,  definition  of,  494 

classification  of,  as  public^  judicial^  or  private^  476 
Proof  of  Execution,  476-493 

of  handwriting  and  signature,  477.    See  Handwriting 

of  sealing  and  delivery,  478-80 

of  documents  requiring  attestation,  480.    See  Attestation 

of  documents  not  requiring  attestation,  484 

of  date  of  execution.     See  Date 

of  Identity  of  party,  witness  and  dooument,  484 

ancient  documents,  generally  prove  themselves,  484 

if  produced  from  proper  custody,  485-6 
connected  documents,  and  incorporation  by  reference,  487-9,  562 
alterations,  erasures,  interlineations,  blanks,  489-92 
registration,  enrolment  and  acknowledgment,  492,  519-21 
Rtamiw,  492-3 
Proof  of  Contents:  public  and  Judicial  documents  may  generally  be  proved 
by  primary  or  secondary  evidence,  494  ;  private  documents  must  be 
proved  by  primary  evidence,  except  in  certain  cases,  494 
principle,  and  history,  of  rule  495 
scope  of  rule,  495-6 

primary  evidence,  forms  of,  496-8.     See  Primary  Evidence 
secondary  evidence,  forms  and  degrees  of,  498-508.      See  Secondary 

Evidence 
proof  of  public  documents,  509-14.    See  Purlic  Documents 

of  Judicial  documents,  514-19.     See  Judicial  Documents 
of  private  documents  when  registered  or  enrolled,  519-521 
of  private  documents  when  not  registered,  Ac,  496-508 
Admihhibility  of,  as  Original  or  Hearsay  Evidence.  200 

of  public  documents,  to  prove  tmth  of  contents.     See  Public  Docu- 
ments 
of  judicial  documents  to  prove  truth  of  oontents.     See  Judgments 
of  private  documents  to  prove  truth  of  contents.     See  Hearsay 
Admissibility    of<  Extrinsic   Evidence  to  Affect.      See  Extrinsic 
Evidence 
not  generally  admissible  in  substitution  of,  522-9 
nor  to  contradict,  vary,  or  add  to,  530-55  • 
but  admissible  in  aid  of  interpretation,  556-613 
or  to  rebut  an  equity  or  presumption,  604-24 
examination  in  chief  as  to,  453 
cross-examination  as  to,  461-2 

what,  admissible  to  refresh  memory,  454-7.    See  Refreshing  Memory 
what,  admissible  as  part  of  res  ffesifz,  45,  47,  55 

DOGS,  character  and  propensities  of,  when  may  bo  proved,  145,  150,  167, 172. 
See  Animals,  Cattle 
similar  conduct  and  injuries  by,  admissible,  145,  15Q 
proof  of  acietUer  of  owner  of,  72,  13-^ 
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DOMICIL,  party  may  testify  to  his  own  Intent  as  to,  67 

declarations  out  of  Court  admissible  to  prove  intent,  51,  62 
probate  and  letters  are  evidence  of  testator's,  506 

DRAFTS,  TV' hen  admissible  as  secondary  eyldenoe,  606 

signed,  'when  admissible  to  ascertain  true  contract,  496 

DRUGS,  the  pharmacopoeia  is  evidence,  but  not  conclusive^  as  standard  of  proper 
compoeition  of,  93,  351 
analyst's  certificate  is  admissible  under  Sale  of  Foods  and  Drugs  Act,  840. 
See  Food 

DUTY,  declarations  by  deceased  persons  in  course  of,  264.     See  Declaratiovs 

DYING  DECLARATIONS,    admissible    in  cases  of  homidde,  293-7.      See 
Declarations  in  cases  of  homicide 

ELECTION,  party  when  estopped  by,  as  to  two  romediesi  680,  585 
in  case  of  wills,  parol  evidence  not  admissible  to  raise,  574 
voting- paper  in  parliamentary,  may  be  corrected  by  iNurol,  599 

ENROLMENT  OF  DOCUMENTS,  498-8,  519-21 

secondary  evidence  generally  admissible  of  documents  requiring,  492,  519 
certificate  or  memorandum  of,  is  evidence  of  fact  and  date  of,  530-1 

EQUITY,  history  of  competency  of  witnesses,  Ac.  in,  421,  4 S3 
evidence  formerly  taken  by  affidavit  in,  438 
rules  of  evidence  in,  have  superseded  common  law  rules,  in  what  cases,  533, 

587,  640,  541,  542 
presumptions  in,  may  be  rebutted  by  parol,  614 

EQUIVOCATION  in  documents,  definition  of,  and  rule  as  to,  576 

parol  evidence,  including  direct  declarations  of  intention  by  the  writer, 
admissible  to  solve,  559-61,  568-5,  576-8,  605-9 

ERASURES  in  documents, 489-91.    See  Alterations 

ESCROW,  documents  may  be  proved  to  have  been  delivered  in,  538.     See 
Delitert 
construction  of  documents  showing  such  delivery  is  for  Judge,  9 

ESTOPPELS,  630-6 
definition  of,  630 
by  record,  deed,  and  conduct,  distinguished,  630 

(1)  by  record,  631.  See  Judgments 

(2)  by  deed,  631-3 

applies  only  between  parties  and  privies,  in  actions  on  the  deed 

631 
none  as  to  recitiUs  not  intended  to  bind,  683 
none  where  deed  fraudulent  or  illegal,  633 
none  if  deed  can  take  effect  by  interest,  632-3 

(3)  by   conduct,    may   arise    by   agreement,    misrepresentation,    or 

negligence,  633 

(a)  agreement  express  or  implied,  633 

share  certificates  and  certifications,  683 

landlord  and  tenant,  684 

bailor  and  bailee,  634 

licensor  and  licensee,  634 

principal  and  agent,  685 

election,  686 

acceptor  and  holder  of  bill,  636 

(b)  misrepresentation  or  negligence,  635 

must  be  a  clear  statement  of  fact,  636 

intended  to  be  acted  on,  636 

and  a  detriment  directly  flowing  therefrom,  696 

EVIDENCE,  definition,  1 

direct,  circumstantial,  and  real,  defined  and  distinguished,  3 

original  and  hearsay,  defined  and  distinguished,  3,  200-1 

primary  and  secondary,  defined  and  distinguished,  3,  495 

conclusive  and  exclusive,  distinguished,  533.    See  Conclusive  Eyidbnce 

self-harming  evidence,  308 

se^f-serving  evidence,  209 
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EVIDENCE— «>»/i«*«// 

making  eyidence  for  oneself,  309 

Book  I. — Production  of  Evidence,  1-38 

proof  In  olvil  and  criminal  cases,  differences  In,  5>6 

Itxfori  governs,  6-7 

functions  of  Judge  and  Jury  as  to,  7-0 

wrongful  admission,  &c.,  of,  and  remedies  therefor,  636-40 

evidence  unnecessary  of  matters  which  are — (a)  admitted  for  purposes 

of  trial,  10-11 :  (6)  or  Judicially  noticed,  11-17 
must  be  confined  to  the  Issue,  18-19 
variance  and  amendment,  19-21 
burden  of  proof,  rules  as  to,  22-28 
right  to  begin,  28-30 
course  of,  at  trial,  30-32 

where  single,  or  several  issues ;  splitting  case,  80 
evidence  In  reply,  30 

fresh,  on  new  trials  and  appeals,  when  allowed,  439 
anticipating  and  interposing  evidence,  31 
recalling  witnesses  and  recrimination,  31 
proof  of  previous  convictions,  at  what  stage  allowed,  33 
practice  ns  to  putting  in  documents,  33 
ro-opening  case  for  omitted  evidence,  32 
speeches  and  right  to  reply,  32-36 
the  best  evidence  rule,  35-38 

history  and  scope  of  the  rule,  35-37 
the  rule  now  confined  to  documents,  37-8 
Book  II. — Admissibility  of  Evidence,  30-624 
Part  I. — Facts. 

facts  In  issue  ;  relevancy ;  admissibility,  30-42 
the  fiwt  or  transaction  in  issue  :  rej  gtiia^  43-71 
agency,  partnership,  company,  conspiracy,  73-86 
facts  relevant  to  prove  the  xnidn  fkct,  87-118 

to  connect  the  party  with  the  transaction,  119-126 
to  prove  states  of  mind,  137-189 
similar  facts,  generally  inadmissible  to  prove  main  fact,  or  connec- 
tion of  parties ;  exceptions,  140-52 
admissible  to  prove  states  of  mind,  153-66 
character,  generally  inadmissible,  167-73 
facts  afleotlng  witnesses,  178-4,  463-8,  471-5 
documents,  173,  494-634 
the  admissibility  of  evidence,  173 
facts  excluded  by  public  policy,  1 75-80 

by  privilege,  181-00 
Hearsay  ab  to  Facts  generally  inadmissible,  300-6 
exceptions — 

(a)  admissions;    statements    in    presence    of    parties; 

confessions,  207-358 
(6)  statements  by  deceased  persons,  353-308 
(c)  statements  in  public  documents,  300-852 
reputation,  opinion  and  belief,  generally  Inadmissible,  353-372 
judgments,  when  admissible,  373-100 

probates,  verdicts,  awards,  reports,  inquisitions,  when,  401-5 
pleadings,  writs  and  depositions.  In  former  trials,  when,  406-411 

Part  II.— Witnesses,  413-75 
attendance  of,  412-30 
oompetency   and    compellability '  i  of ;    oaths,   affirmations    and 

declarations  by,  420-82 
evidence  taken  before  or  after  trial,  438-50 

at  the  trial,  451-76 
examination,  cross-examination,  re-examination,  &c,  452-60 
number  of  witnesses  and  corroboration,  460-75 

Part  III.— Doccmbntb,  476-624.    ♦S'cfl  Documents 

execution,     incorporation,      alterations,     blanks,     registration, 

stamps,  &o.,  476-03 
contents :    primary  and  secondary    evidence ;    proof  of  public, 

judicial,  and  privs^ie  docuinent&  494-531. 
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E  V I  DEyCE— continued 

admlflfllblllty  of  extrinsic  evidence  to  affect  5S3-624 
in  substitution  of,  522-9 
to  contradict,  vary,  or  add  to,  £30-^5 
to  interpret,  5  5  6-6 1 3 
Book  III. — Bffect  op  Evidencis,  685-36 
weight  of  evidence,  685 
presomptions,  625-630 
estoppels,  630-635 

EXAMINATION,  when  medical  examination  of   party   allowable,  5.      See 
Inspection 
when  examination  of  objects  or  places,  3-5.     See  Vtew 
of  witnesses  at  trial  must  generally  be  rird  voce  and  in  openconrt,  451 
when  hearings  may  be  in  camerd^  451-2 
exclusion  and  separation  of  unexamined  witnesses,  451-2 

EXAMINATION  IN  CHIEF,  object  and  scope  of,  452 
leading  questions,  453 

ground  of  exclusion  of,  453 

allowed  in  certain  cases,  454.    See  Leading  Questions 
refreslilng  memory  of  witness  in,  454-7.     See  Befrebhing  Meuory 

principle  of,  454 

what  documents  may  be  used  for,  454-57 
discrediting  party's  own  witness,  457-8,  464 

EXAMINATION  OF  PBISONER,  before  magistrate,  146-7 

EXAMINATION  OF  WITNESSES  BY  JUDGE,  31,  468 

EXAMINED  COPIES,  4ft8.     See  Copies 

EXAMINERS,  attendance  before,  procured  by  ^ti^pofiMi,  413 
may  administer  oaths,  430 
when  witnesses  may  be  examined  before,  435-7 
objections  to  evidence  given  liefore,  437 
remedies  for  evidence  wrongfully  admitted  by,  437 

EXCLUSIVE  EVIDENCE.    See  Conclusive  Evidence 

EXECUTION  OF  DOCUMENTS.  476-93.     See  Documents 

EXECUTOR,  when  acts  of,  or  notice  to,  bind  co-executors,  75 
when  admissions  of  one  are  evldenoc  against  rest,  222 
when  admissions  of,  bind  testator  and  rice  vered^  218 
when  bind  devisee  and  vice  versd^  218 
judgments  for  or  against,  382-383 
presumptions  in  will  in  favour  of,  may  be  rebutted  by  parol,  618-9,  683 

EXEMPLIFICATIONS,  499.     See  Copies 

EXPERIMENTS,  may  be  ordered  by  judge,  4,  355,  362 
or  tried  in  or  out  of  court  by  experts,  368,  367 

EXPERTS,    opinions  of,   admissible  when  subject  involves  special    study  or 
experience,  355-67 
not  admissible  when  jury  equally  capable  of  forming  opinion,  355 
court  may  order  independent  reports  or  experiments  by,  355,  362,  367 

(1)  competency,  credit  and  value  of,  356-7 

(2)  subjects  of  ex]>ert  testimony  :  science,  art,  trade,  technical  terms,  hand- 

writing, foreign  law,  357-60 
subjects  on  which  opinions  of  experts  not  admissible  :  constmction  of 
documents,  professional  conduct,  legal  and  moral  obligations,  &c.,  860 

(3)  scope  of  opinion,  hypothetical  questions,  361-9 

(4)  grounds  of  opinion,  corroboration,  illustration,  experiments,  362 

statements  by  patients  to  medical  men,  50,  68-9 

(5)  reference  to  text-books,  price-lists,  J(rc.,  by,  862 
example  of  opinion  evidence  by,  862-7 

EXPLOSIVES,  evidence  to  show  action  of,  66,  145,  150 

EXTENTS,  ancient,  admissible  as  public  documents,  387,  380 
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EXTBIXSIC  EVIDENCK,  not  aduiisBlble  (a)  in  substltatlou  of  docnmenta, 
622-9 
hiHtory  of  the  nilOp  522-3 
principle,  524 
burden  of  proof.  525 

rule  applies  to  judicial  and  private  formal  docnmentB,  626 
exceptions  to  rule — 

(1)  public  documents.  62< 

(2)  private  Informal  documenta,  527 

(3)  existence,  as  distinct  from  terms,  of  transaction,  628-9 
nor  (b)  to  contradict,  vary,  or  add  to  documents,  630-56 

principle  of  exclusion,  530 

form»  of  extrinsic  evidence,  531 

history  of  rule,  522-4 

rule  applies  to  judicial  and  formal  private  documents,  inter  paries^  581-2 

exceptions  to  rule — 

(1)  public  documents,  582 

(2)  private  documents,  when  Informal  or  inter  alioa,  532-3 

(3)  private  documents ;  terms  of  transaction,  584 

supplemental  terms,  collateral  agreements,  usage,  534 

(4)  true  nature  of  transaction  and  relationship  of  parties,  534-7 
salvor  mortgage,  merger,  trust;  joint  and  common  interests;  agency; 

suretyship  ;  bills  and  notes  :  penalty  or  liquidated  damages,  535-7 

(5)  invalidity,  fraud,  mistake,  want  of  consideration,  Ac,  537-41 

(6)  subsequent  modification  or  reciasiou  of  transaction,  641-3 
examples,  543-555 

(c)  admissible  in  aid  of  intrcpretation,  656-613 
or  (d)  to  rebut  an  equity  or  presumption,  614-24 

FABRICATION  or  suppression  of  evidence,  relevant  to  connect  party  with 
crime,  120 

FACT,  matters  of,  generally  determinable  by  jory,  7.    See  Facts 
when  matters  of,  determinable  by  judge,  7-9 

FACTS.     See  Fact,  Evidence 
in  issue,  defined,  39 
relevant  to  the  issue,  defined,  39 
logical  and  legal  relevancy  of,  distinguished,  89-40 

Stephen's  rules  as  to  relevancy,  and  Thayer's  views,  40-1 

examples  of  relevant  facts,  87-174 

FAILURE  OF  ISSUE,  is  question  of  pedigree,  285 
proof  of,  and  presumptions  as  to,  628 

FALSA  DEMONS TJiATIO  NON  NOCET,  application  of  maxim  to  the  inter- 
*'    prctation  of  documents,  573 

FALSE  IMPRISONMENT.     See  MALICIOUS  Prosecution 

FAMILY  treatment  and  repute,  relevant  to  prove  relationship,   99,  288 
bibles  and  portraits  admissible  on  questions  of  pedigree,  287-8 

FEELINGS,  MENTAL  AND  BODILY, statements  as  to,  when  admifslble,  49-52, 
67-71,  127-39,  158-66 

FERRY,  right  to,  is  question  of  public  interest,  273 
is  provable  by  reputation,  272-3,  354 

FIGURES,  effect  of  sums  expressed  in  words  and,  551,  565,  603 

FINES  AND  RECOVERIES,  proof  of,  519 

FINGER  PRINTS,  prisoner  may  be  compulsorlly  examined  to  obtain,  5 

FIRST  FRUITS,  bishop's  returns  as  to,  are  admissible  as  public  documents,  381 
books  of,  are  secondary  evidence  of  such  returns,  831 

FISHERY,  acts  of  ownership,  admissible  to  prove  right  to,  113-4 
right  to,  in  tidal  rivers,  is  public  right,  278,  278 
of  which  reputation  is  evidence,  373,  278-9,  288.  854 
right  to  several,  is  presumptive  evidence  of  ownership  of  bed  of  river,  94, 

619 
but  may  be  rebutted  by  evidence,  624 
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FLAGS  AND  BANNERS,  ioBoriptions  on,  when  part  of  rts  gesia,  64 

nature  of  such  evidence,  whether  flags,  &c.,  are  *' docnmcnta,"  404,  507 
how  provable,  404,  507 

FOOD,  analyst's  certificate  is  evidence  of  adulteration  of,  340-41.    See  Drugs 

FOOTPRINTS,  are  evidence  of  identity,  123-4 

FOREIGN  JUDGMENTS,  in  rem, admiaBlbillty  of,  377 

in  personam^  Z77 
on  what  grounds  impeachable,  876 
proof  of,  618 

FOREIGN  LAW  must  be  proved  by  experts,  12,  359 
who  may  testify  as  experts,  35€-7 

FOREIGN  PROBATES,  proof  of,  516 

FOREIGN  REGISTERS,  admissibility  of,  314 
proof  of,  512 

FOREIGN  SOVEREIGNS,  existence  and  titles  of,  Judicially  noticed,  13 
must  give  discovery  on  oath,  482 

FOREIGN  STATUTES,  proof  of,  350,  508,  527 

FOREIGN  TREATIES,  proclamations  and  acts  of  Sute,  how  provable,  509 

FORFEITURES  AND  PENALTY,  witness  need  not  answer  qneaUons  exposing 
him  to,  108,  105-6 

FORGERY.    See  Handwriting 

of  document,  extrinsic  evidence  may  be  given  to  show,  588 

facts  relevant,  or  not,  to  show,  55, 102, 158 

how  far  fox^d  will  is  conclusive  until  revoked,  870,  402 

declarations  of  testator  admissible  on  question  of  forged  will,  8ui,  805 

conviction  for,  not  admissible  to  prove  forgery  in  a  oivU  trial,  887 

acceptor's  refusal  to  pay  on  ground  of,  admissible  as  part  of  res  gesta,  69 

FORMER  TRIALS,  depositions  in,  406-11.     See  Depositions 
Judgments  in,  878-400.    See  Judgments 
pleadings,  aflidavits,  and  writs  in,  281,  406.    See  Pleadings 

FRAUD,  facts  relative  to  prove,  181,  185-6 

concealment  or  misrepresentation  of  facts  when  evidence  of,  181-2 

similar  facts  admissible  to  prove,  158,  156,  168-4 

wills  and  deeds,  Ac,  may  be  impeached  by  extrinsic  evidence  of,  801, 805, 

587-8 
Judgments  may  be  impeached  for,  875 

FRESH  EVIDENCE  on  new  trials  and  appeals  when  allowable,  489 

FUNCTIONS  OF  JUDGE  AND  JURY  as  to  evidence,  7-9, 178-4,  471.    See 
Judge,  Jury 

FURTHER  CONSIDERATION,  evidence  on,  when  allowable,  438 

GAS  INSPECTOR,  report  of,  how  far  evidence,  405 

GAS  METER,  is  primA  facie  evidence  of  gas  consumed,  145 

GAS  AND  WATERWORKS  ACT,  1878,  rules  under,  are  Judidally  noticed,  12 

GAVELKIND,  custom  of,  is  Judicially  noticed,  12 

GAZETTES,  Government,  when  at  common  law,  and  when  by  statute,  admissible 
to  prove  public  matters  contained  therein,  811-2,  509 
are  Judicially  noticed  without  proof,  14,  812 

GEOGRAPHICAL  MATTERS,  what  Judicially  noticed,  18-4.    See  Maps 

GOOD  FAITH  of  parties,  though  not  in  issite,  may  bo  proved  in  support  of 
claim  or  defence,  06,  115-6 
facts  relevant  to  prove,  181, 184-6 
facts  relevant  to  rebut,  153,  156-7,  162-8 
declarations  showing,  arc  orii>:inal  evidence,  not  hearsay,  200 

GRAND  JURORS,  disclosures  by,  excluded,  178 

GUARDIAN,  admissions  by,  how  far  binding  on  infant,  218 
and  ward,  burden  of  proof  in  transactions  between,  26 
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GUARANTEK,    See  Surety 

parol  cTldcuce  admlRsible  to  iilentify  gnbjoct-matter  of,  .581 

to  show  If  contlauiug:,  &c.,  5G7,  r>83-4 
HABITS,  partyH  adnilHKiblv  to  show  his  puruonal  Identlly,  119 
or  his  state  of  iiiimi  iu  doing  an  act,  153 
but  not  hla  cummlwiion  of  the  act  Itself,  119,  14U 
of  speech  of  writer  admissible  to  lutor]>rct  documents,  56U-1,  56&,  671,  579 

HANDWKl TING,  ancient  and  modern,  may  be  proved  by  comparison,  91, 109 
ancient,  produced  from  proper  custody,  generally  presumed  genuine,  92, 257- 
8,  484-6 

except  where  necessary  to  show  identity  of  writer,  92,  357-8 

may  be  proved  by  opinions  of  experts,  858-9 
proof  of  modem  may  also  be  given  : 

by  calling  the  writer,  477 
or  a  witness  who  saw  the  document  written,  477 

by  admission,  477 

by  opinion  of  experts,  S58-9 

by  opinions  of  non-experts  familiar  therewith,  S68-9,  870-1 
witnesses'  familiarity  with,  may  be  acquired  by 

having  Been  the  party  write,  868 

or  having  received  letters,  &c.,  from  him,  868 

or  havln<>r  observed  his  writing  in  conrxo  of  business,  868 
signature  of  documents,  different  modes  of,  477-8.     See  Siqnaturb 

HATCHM£NTS  sre  evidence  of  pedigree,  287 

HEAKSAY  evidence  generally  inadmissible,  200 
orli{:lnal  evidence  and  hearsay  distinguished,  200 
verbal  facts  may  be  admissible  as  original,  though  particulars  excluded 

as  hearsay,  201 
principle  of  exclusion  of,  202 

history  of  the  rule,  and  of  the  exceptions  thereto,  208-4 
scope  of  the  rule,  205 
examples,  205-6 
exceptions — 
(a)  statements  by  or  to  parties,  207 

admissions  by  party,  or  persons  connected  with  him,  207-34 
statements  In  presence  and  documents  in  possession  of  a  party, 

286-40 
confessions,  241-52 
(6)  statements  by  deceased  persons,  258-308.    SV^  Declarations  by 
Deceased  Persons 
extrinsic  proof  of  death  and  special  conditionK  of  admissibility, 

253 
competency  and  credibility  of  declarants,  258-4 
miscellaneous  conditions,  254 

(1)  against  interest,  255-68 

(2)  in  the  course  of  duty,  264-71 

(8)  as  to  public  or  general  rights,  272-88 

(4)  as  to  pedigree,  284-91 

(5)  dying  declarations  as  to  homicide,  292-7 

(6)  declarations  by  testators  as  to   their  wills,  298-308.     See 

Declarations  by  Deceased  Persons,  Testators 
(c)  statements  in  public  documents,  309-852 

(1)  statutes,  State  papers,  and  gazettes,  809-312 

(2)  public  registers  and  records,  313-26 

(3)  public  inquisitions,  surveys,  asHeasments,  and  reports,  327-34 

(4)  official  certificates,  885-48 

(5)  corporation,  company  and  bankers's  books.  844-9 

(6)  published  histories,  maps,  dictionaries,  and  scieutlHc  works, 

850-2 
HEARSAY  UPON  HEARSAY,  receivable  In  the  case  of  ad uiisHlons,  212 
of  declarations  against  interent,  257 
and  of  declarations  as  to  pedigree,  286 

HKRALD'S  VISITATION  BOOKS,  admissible  as  public  documents,  832 
HISTORICAL  FACTS  OP  PUBLIC  NATXJHK,  j^^^^^^^y '^o^^^®'^' ^^ 
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HISTORIES,  accredited,  arc  evidence  of  ancient  facUof  a  pablic,  but  not  of  a 
private  or  local  nature,  S50 
alBO  admissible  to  refresh  memory  of  judge,  17,  350 

HISTORY  OF  THE  RULES  OF  EVIDEXCE, 
of  the  rule  as  to  inspection,  8 

as  to  preponderance  of  evidence,  and  proof  beyond  reasonable 

doubt,  6 
as  to  the  best  evidence  requirement,  S5-8 
as  to  ret  ffeata,  43-4 

as  to  comparison  of  handwriting  and  seals,  91 
as  to  complaints  in  cases  of  rape,  &c.,  07,  471-2 
as  to  ret  inter  alios  acttt,  141 
as  to  prisoner's  character,  168 
as  to  criminating  questions,  193-5 
as  to  hearsay,  208-4 

as  to  exceptions  to  the  hearsay  rule,  204-5 
as  to  self-serving  statements,  making  evidence  for  oneself,  and 

shop-books,  209 
as  to  confessions  by  accused,  242-8 
as  to  declarations  by  deceased  persons  against  interest,  255 

in  course  of  duty,  266 

as  to  public  or  general  rights,  272 

as  to  pedigree,  284 

as  to  homicide,  292 
as  to  official  certificates,  835-6 
as  to  bankers'  books,  347 
as  to  reputation  and  opinion,  358 
as  to  disqualification  of  witnesses  for  interest,  atheism  and  crime, 

420-2 
as  to  affidavits,  and  other  evidence  in  equity,  421,  433 
as  to  kilning  the  book,  428 
as  to  separation  of  witnesses,  452 
as  to  number  of  witnesses  required,  469 
as  to  similar  statements  to  corroborate  witnesses,  471-2 
as  to  proof  of  attested  documents,  480 
as  to  production  of  original  document,  495 
as  to  parol  evidence  in  substitution  of  documents,  622-4 
as  to  parol  evidence  to  contradict  dooumeuts,  522-4 
as  to  excluding  declarations  of  intention  by  the  writer,  568 
as  to  presumptions  of  law  respecting  documents,  614 
as  to  presumption  of  innocence,  629 

HOMICIDE,  dying  declarations  as  to,  292-7.   See  Murder,  Declaratiovb  by 

DECEA8BD  PSRBONa 

depositions  before  coroner  in  cases  of,  449 

before  magistrates  in  criminal  cases  generally,  440-9 

HOUSES  OF  PARLIAMENT,  procedure  and  privileges  of,  judicially  noticed , 
12 
but  not  orders  in  council,  nor  journals  of,  12 
effect  and  proof  of  journals  of,  309,  511 
judgments  of  House  of  Lords,  how  proved,  614 
address  to  Crown  from,  is  evidence  of  matters  contained,  309 

HUSBAND  AND    WIFE.    See  M>.RRiAaE,    Married   Wohax,    Divorce, 
Access 
communications  betwei>n,  privileged  from  dlsclOAure,  192-8 
when  wife's  admissions  are  evidence  i^^nst  husband,  229 
when  competent  as  witnesses  for  or  against  each  other,  420,  423-6 
competent,  but  not  bound  to  answer  as  to  their  adultery,  in  divorce  cases,  199 
identity  of  wife,  mlsdescrlbcd  in  will,  may  be  proved  by  parol,  GOO 
purchase  in  name  of  either,  by  other,  is  presumed  to  be  gift,  617-8 
charge  of  property  in  favour  of  husband,  entitles  wife  to  exoneration  f^m 
his  estate,  619-20 

ID  CERTUM  EST  QUOD  CERTUM  REDDl  POTEST,  566 

IDENTITY, 

(1)  personal:  facts  relevant  to  prove,  119 
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IDENTITY— Am<mu«d 

opinions  of  witnesses  admissible  to  prove,  867, 370 
photogfrapbs  admissible  to  prove,  367-8 
of  child  by  resemblance  to  party,  101 
(3)  of  party  as  the  doer  qfcm  oc^,  facts  relevant  to  show,  119-36 

previous  conduct  and  declarations,  119-30,  138-5 

alibi,  81,  180 

subsequent  conduct  and  povseasion  of  property,  &c.,  5, 130, 134 

conduct  and  declarations  of  others,  131,  135-6 

similar  fiicts  not  (generally  admissible  to  ^ow  ;  exceptions  ;  140-3 

compulsory  examination  of  accused  to  show  his,  5 

character  not  generally  admissible  to  show,  except  in  reply,  167-70 
of  person  who  took  prior  proceeding's,  119 
or  who  acted  in  an  official  capacity,  119 
of  deceased  declarants,  Aa,  119,  358 
of  party  executing  document,  484 
of  wltiieflH  attesting  documents,  484 

(3)  of  penofUy  <fc^  r^erred  to  in  documents  ;  e.g^  in  registers,  817;  in  libels  or 
threats,  366, 868,  570 

in  wills  and  contracts,  803,  806-7,  563,  566,  568,  571-6 
see  examples,  578-609 

(4)  of  documents  sued  upon,  e,g.y  of  disputed  contract,  484 
of  papers  alleged  to  constitute  a  will,  800,  808 

of  infringing  picture,  or  trade  mark,  4, 87,  507 

(5)  of  physical  objects^  production  when  compulsory,  4,  37,  507 

by  marks,  InscriptionB,  Ac, upon,  4,  87, 494,  607 

(6)  of  handwriting.    See  Handwriting 

(7)  of  parties  to,  and  Iraues  in,  judgments  and  depositions,  381-5,  887-93, 
407-8 

INCITEMENT  TO  MUBDEB,  facts  admissible  or  not,  to  prove,  86 

INCLOSUBE  ACTS,  maps  made  under,  when  evidence,  375,  381 
awards  under,  when  evidence  of  title,  404 

INCONSISTENT   STATEMENTS,   may  be    proved  to  discredit  adversary's 
witness,  465 
or  party's  own  witness  when  hostile,  457, 466 
or  dying  declarants  in  cases  of  homicide,  353,  393 
but  not  deceased  declarants  in  other  cases,  69,  353-4,  365 
nor  deceased  attesting  witness,  69,  854 

INCOBPOBATED  LAW  SOCIETY.     See  Law  Society 

INCOBPOBATION  of  documents  by  reference,  487 
interpretation  of  documents  so  incorporatedi,  663 
of  company,  provable  by  certificate,  341 
or  by  trading  as  such,  93 

INDIA,  legislative  acts  In,  how  proved,  509  ;  depositions  taken  in,  450 

admissibility  and  proof  of  registers  of  birth,  marriage,  Ac,  in,  819,  513 

INDUCEMENT.    See  Confebsions 

INFANCY.    See  Age 

INFANT,  under  seven,  incapable  of  committing  crime,  3,  639.    See  Child 
over  seven  and  under  fourteen,  is  only  rebuttably  presumed  Incapable,  639 
not  estopped  by  misrepresentation  as  to  age,  631 
when  competent  ss  witness,  433-3 
when  need  not  be  sworn,  431 
admissions  by,  or  by  guardians  of,  318 
depositions  by,  when  too  ill  to  attend  trial,  448 
judgments  for,  or  against,  383 
recognisance  by,  414 
age  of,  how  proved.    See  Age 

INFIDEL,  testimony  of,  when  receivable,  430,  437.    See  Atheist 
formerly  inadmissible,  438 

INFOBMATION    AND    BELIEF,   admissible  in   affidavits   in   interlocutory 
'proceedings,  869,  437-8 

2U 
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IXFOBMATION  FOR  DETECTION  OF  CRIME,  evidence  as  to,  excluded  t^ 
public  policy,  176 
Bcope  of  rule,  1 77 

INFORMER,  evidence  of,  does  not  need  corroboration,  471 

INITIALS,  sig^natnre  by,  when  valid,  477 

INK,  signatureB,  &c,  in  pencil  or,  effect  of,  477,  491 

INN-KEEPER,  lien  on  goo.Ui  of  gaest.  Judicially  noticed,  13 

licence  of,  must  be  proved  by  its  production,  9S9.    See  Licence,  Licensing 

INNOCENCE,  presumption  of,  S5,  690 

formerly  gruilt,  not  Innocence,  was  presumed,  194,  6S9 

INNUENDO,  reputation  and  opinion  of  witnesses  admissible  to  prove,  365,  368. 
See  Libel 
surrounding  circumstances  admissible  to  prove,  570 

INQUISITIONS,  public,  admissible  to  public  matters  found,  827.    See  Public 

iNQUISinONB 

private,  admissible  only  between  parties  and  privies,  327,  406 

INSANITY,  presumption  is  agfainst,  24,  629     See  Sanity,  Lunatic,  Lunacv 
witnesses  may  not  testify  on  subject  of  their  own,  369 
opinion  of  experts,  admissible  as  to  other  people's,  357,  364-5 
but  not  opinions  of  non-experts,  49,  369 
treatment  of  friends  how  far  admissible  to  prove,  117 
conduct  of  party  at  other  times  admissible  to  prove,  143,  146 
of  ancestors  and  collaterals  admissible,  146 
how  far  affects  competency  of  wltneos,  422 

declarations,  even  po0^testamentary,  receivable  on  question  of  testator's, 
299,  304 

INSCRIPTIONS  on  ring^s,  banners,  &c^  proof  and  effect  of,  37,  494,  607 
on  tomb-stones,  hatchments,  Ac,  are  evidence  in  cases  of  pedigree,  287 

INSPECTION  AND  VIEW,  defined,  3 

before  trial,  when  allowed  in  civil  and  criminal  cases,  4-5 
history  of,  8 
during  trial, 

when  allowed,  3-4 

when  compelled,  3-4 

court  may  adjourn  trial  to  permit,  4 

INSURANCE.    See  Policy 

INTENTION,  party's  own  testimony  admissible  to  prove  his,  49,  67 

party's  declarations  out  of  Court,  when  admissible  to  prove  his  own.     See 

Declarations  of  Intention 
collateral  facts,  when  admissible  to  show,  130, 184-5 
previous  and  subsequent  Intent,  when  relevant,  130,  298,  577,  615-8 
relevancy  of,  to  prove  the  doing  of  an  act,  119-20,  180 
to  Identify  the  doer,  119-20 
to  rebut  defence  of  accident,  mistake,  Ac,  166-7 

INTERCEPTED  LETTERS.     See  Letters,  Post  Office 

INTEREST,  formerly  rendered  witness  incompetent,  420-1 
now  only  goes  to  credit,  422 
declarations  against,  by  deceased  persons,  256-263.    See  Declarations, 

Admissions 
how  far  affects  admissibility  of  declarations  by  deceased  persons,   255-6, 

265,  273,  286 
of  officer  does  not  exclude  entries  in  registers,  315 

INTERLINEATIONS,  489-1.    See  Alterations 

INTERPRETATION,  666-624 

definition  of,  distinguished  from  construction,  636 

a  question  of  substantive  law,  evidence,  or  logic  ?  666-7 

object  of :  the  meaning  of  the  words,  or  the  intent  of  the  writer  ?  667-9 

limits  of,  559 

extrinsic  evidence  in  aid  of,  666-624 
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INTEBPfi  ETATION— continued 

ezpUiiatory  evidence  and  evidence  of  intention,  559-61 
foima  of  extringlc  evidence  ;  gfencral  forma,  561-3 
declarations  of  intent  generally  InadmiBsible,  56S 
except  In  cases  of  equivocation,  568,  575-7 
ambiguities,  blanks,  equivocation,  inaccuracies,  564-5 
print,  writing,  figures,  565 
rules  as  to  admission  of  extrinsic  evidence: — 
Bule  I  (surrounding  circumstances),  565-71 

examples,  578-90 
Rule  II  (primary  meanings,  correct  names  and  descriptioDH),  571-3 

examples,  590-8 
fiule  III  (Incorrect  names,  descriptions,  &c),  573-4 

examples,  598-605 
Bule  IV  (equivocations),  574-6 

examples,  605-9 
Bule  V  (usage,  course  of  dealing,  experts),  576-7 

examples,  609-13 
Bule  y I  (documents  void  for  uncertainty),  578 

INTEBBOGATORIES,  are  receivable  as  admissions  against  the  deponent,  313 
rules  as  to  admissibility  of,  487-8 

INTESTACY,  285,  289.    See  Pedigree,  Adhinistrattom 

I.  O.  U.  is  evidence  of  account  stated,  but  not  of  money  lent,  214 

ISSUE,  evidence  must  be  confined  to,  meaning  of  rule,  18 
facts  in,  defined,  39 
facts  relevant  to,  defined,  39-42 

what  facts  admissible  as  parts  of  the  fact  or  transaction  in  issue,  43-71 
statements  by  parents  bastardising,  179-80 
failure  of,  is  question  of  pedigree,  285 
possibility  and  failure  of,  presumptions  as  to,  628 

JEWS,  how  sworn  when  witnesses,  429 

marriage  of,  provable  by  registers,  314,  318 

except  in  cases  of  bigamy,  318,  355,  520 
register  of  circumcision  kept  by  deceased  rabbi,  not  evidence  of  age,  268 
customs  of,  how  proved,  860 

JOINT  CONTBACTOBS.     See  Co-Contractors 

JOINT  DEBTOBS.    See  Go-Debtorh 

JOINT  DEFENDANTS.    -See  Co-Defendants 

JUDGE,  functlonB  of,  with  respect  to  evidence,  7 

questions  of  law,  including  production  and  admissibility  of  evidence,  deter- 
minable by,  7 
questions  of  fact  determinable  by.  In  three  instances,  7-8 

(1 )  what  is  reasonable  In  certain  cases,  7-8 

(2)  existence  of  facts  on  which  admissibility  of  evidence  depends,  8, 

178-4,  471 

(3)  construction  of  documents,  8-9 

notice  of  facts  by,  11-17.    5«e  Judicial  Notice 

refreshing  memory  of,  1 7 

may  act  on  general,  but  not  private  knowledge,  7 

is  competent  as  witness,  11, 177,  420 

bnt  not  compelled  to  disclose  what  passed  in  Court,  177 

should  advise  witness  of  latter's  privileges,  181 

may  comment  on  failure  of  prisoner  to  give  evidence,  34,  424 

may  read  document  to  see  if  privileged,  181 

notes  of,  are  not  evidence  of  matters  contained,  409 

examination  of  witnesses  by,  31,  468 

may  call  witnesses  himself,  31,  468 

may  order  independent  reports  and  experiments  to  be  made,  355 

but  may  not  decide  question  on  his  own  view  without  evidence,  4 

or  on  counsel's  opening  without  evidence,  30,  427 

JUDGMENT  DEBTOB  what  questions  may  be  put  to,  184 

creditor,  in  interpleader  Issues,  may  be  bound  by  admission  of,  234 
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JUDGMENTS,  five  general  rules  applicable  to,  373 

(1)  are  conclusive  of  existence  as  distinguished  from  tmth,  873 

(2)  are  conclnslve  of  truth  In  favour  of  Jadge,  874 

(3)  are  always  impeachable  on  certain  grounds,  375-6,  639 
(i)  are  never  evidence  of  collateral  matters,  376 

(6)  eflfect  of,  for  or  against  party  ;  dismissals,  acquittals,  376 
judgments  in  rem,  definition  and  list  of  chlet  877-8 
conclusive  against  all  the  world  of  matter  actually  decided,  376 
foreign  judgments,  in  rem,  effect  of,  377 
principle  of  conclusiveness,  378 
conflicting  judgments  in  rem,  378 

judgments  in  personam  as  affecting  parties  and  privies,  879 
conclusive  of  matters  decided  and  ground  of  decision,  379 
principle  of  conclusiveness,  381 

effect  of,  as  pica,  evidence,  or  stay,  381  ;  as  estoppel,  631 
foreign  Judgments  in  personam ;  merger ;  election,  380 
conditions  of  admissibility — 

(1)  same  parties  or  their  privies  :  mutuality,  381-6 

examples,  387-9 
(3)  same  subject-matter  and  object,  386 

examples,  889-92 
(3)  whole  case,  386-6 
examples,  392-4 
criminal  judgments,  386,  394-6 
judgments  in  personam,  as  affecting  strangers,  396-8 
gvnerally  inadmissible,  396 
prlndple  of  exclusion,  896 
exceptions  in  case  of  judgments  as  to — 

(1)  public  righU,  396,  398 

(2)  bankruptcy,  administration,  divorce  and  patents,  397,  398-9 

(3)  judgments  when  operating  by  way  of  contract,  or  admission, 

214,  897-400 
proof  of  Judgments  and  judicial  documents,  614-19 
complete  record,  when  necessary,  616 
minutes  of,  when  primary  evidence,  614 

when  secondary,  601 
records  cannot  generally  be  proved  by  parol,  616-6 
nor  varied  or  contradicted  thereby,  631-2 
exception  in  eases  of  ftraud,  Ac,  374, 687 
mistakes  in,  when  and  bow  rectified,  639 
Judgments  as  estoppels,  631 

JUDICIAL  DISCL0SUBE8,  protected  on  groonds  of  public  policy,  177-9 
by  Judge,  176 
arbitrators,  176 
barristers,  j  78 

grand  and  petty  Jurors,  178-9 
private  examinations  in  bankruptcy,  winding-ap,  Ac,  179 

JUDICIAL  DOCUMENTS,  other  than  Judgments 
admissibility  of,  to  prove  matters  contained — 
probates  and  letters  of  administration,  401 
verdicts,  awards,  reports,  403-6 
inquisitions,  327,  406 
pleadings  and  wriU,  314,  231,  406 
depositions  in  former  trials,  406-411 
proof  of  Judgments  and  other,  497.     See  Judgments 
complete  record,  when  necessary,  516 
of  old  civil  records,  515 
of  probates  and  letters,  516-6 
of  bankruptcy  proceedings,  516 
of  County  Court  proceedings,  516-17 
of  criminal  proceedings,  617-518 
of  foreign  and  colonial  proceedings,  518 

reciprocal  admission  of,  in  England,  Ireland  and  Colonies,  618 
of  verdicts  and  awards,  618 
of  fines  and  recoveries,  619 
of  affidavits,  depositions,  pleadings  and  writs,  619 
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JUDICIAL  NOTICE,  deflnod,  3 

no  oTidenoe  required  of  facts  so  noticed,  3, 11 

■cope  of  rule,  11 

matters  of  wUch  notice  will  be  taken — 

(1)  law,  procedore,  and  castom,  11-13 

(2)  oonstitutional,  political,  and  administratlre  matters,  1 3 

(3)  territorial  and  geographical  diyisions,  13-14 

(4)  official  gazettes,  14 

(6)  official  seals  and  signatures,  14-16 

<6)  matters  notified  In,  and  companies  incorporated  bj,  statute,  16 

(7)  notorious  matters,  16-17 

ref^hlng  memory  of  Judge  as  to  such  matters,  17 

JURISDICTION,  extent  of  British,  JudlcUllj  noticed,  13 

when  doubtful,  statement  of  Secretary  of  State  is  conclusive,  13 

acts  done  without  the  Jurisdiction,  sometimes  receivable  in  evidence,  77,  84 

JURY,  functions  of,  with  regard  to  evidence,  7-9.    See  Judge 
orl^nally  were  witnesses,  203 
matters  of  fact  generally  determinable  by,  7 

including  weight  of  evidence,  7,  625 

and  meaning  of  peculiar  or  teohnical  terms,  9 
matters  not  to  be  disclosed  to, 

(1)  amount  of  damages  claimed,  29 

(2)  fact  of  payment  Into  Court,  29 

(3)  previous  conviction  of  accused,  29.    See  Previous  Convictions 
if  such  disoloeure  made  fresh  jury  should  be  had,  29 

may  notice  matters  of  common  knowledge  without  proof,  11, 16-7 
may  ask  admissible  but  not  inadmissible  questions  of  the  witnesses,  468-9 
disclosures  by  grand  or  petty,  when  excluded  by  public  policy,  178 
objections  to  evidence  sometimes  argued  in  absence  of,  162 
verdict  of  compensation,  not  impeachable  for  wrongful  admission  of  evi- 
dence, 637 

KISSING  THE  BOOK,  requirement  of,  when  takintf  oath,  428 
history  of,  428 

KNOWLEDGE  AND  NOTICE,  may  be  shown  by  party's  direct  testimony,  49 
or  his  declarations  out  of  Court,  62 
or  statements  made  in  his  prtsence,  235 
or  possession  of  documents,  127 
or  exeoution,  but  not  attestation,  of  documents,  127 
or  access  to,  but  not  mere  right  to  inspeot,  documents,  127-8 
or  duty  to  know  fact,  128 

or  notoriety  of  fact,  but  not  rumour  or  reputation,  128 
or  private  Acts,  310 

or  publication  in  Gazette  or  newspaper,  128,  312 
or  previous,  but  not  subsequent,  knowledge,  52 
or  similar  facts,  155-6, 158-60 
or  similar  documents,  562 
of  conditions  on  passengers*  tickets,  129 
of  documents  incorporated  by  reference,  129,  487-9 
of  agents,  solicitors,  &&,  when  affects  principal,  73-4,  79 
of  partners,  trustees,  oxGcutors,  when  affects  others,  74-5,  82-3 
of  directors,  when  affects  comiiany,  75,  83, 128,  237 
owner's,  of  animals'  propensities,  79,  134.     See  Animals 
bigamist's,  that  first  wife  was  alive,  71,  127.     See  Biuamy 
of  parties,  not  admissible  to  vary  or  contradict  contract,  547 

when  admissible  to  interpret  contracts,  565-7 
of  testator  of  contents  of  will,  301 

generally  admissible  to  interpret  wills,  562,  568,  587-8 

but  not  to  vary  or  contradict,  587-8 
witness  can  only  teaUfj  to  facts  within  personal  knowledge,  452 
constructive  notice,  rules  as  to,  128-30 

LAND  TAX  ASSESSMENTS,  admissible  as  public  documente 
to  show  assessment  on  person  and  for  property  named,  333 
but  not  to  show  his  seisin,  333 
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LANDLOBD  AND  TENANT,  admiwionB  hy  either,  hoT?  far  eridence  agminst 
other,  219-21.    See  Tenant,  Lease 
estoppels  betweoD,  634 

receipt  or  payment  of  rent  is  evidence,  but  not  conclosiTe,  of  tenancj,  694 
acts  of  ownership  by,  when  admissible  to  show  title,  94-6, 110-16 

LAPSE,  extrinsic  evidence  not  admissible  to  rebut,  &68,  572,  587-8,  594-5 

LAW,  substantive  and  adjective,  defined,  1 
of  the  land  is  Judicially  noticed,  11 
questions  of,  are  determinable  by  Judge,  7.    See  Judge 
and  fact  distinguished,  7 
foreign,  how  provable.    See  Foreign  Law 

LAW  LIST,  is  admissible  as  public  document,  325 

LAW  SOCIETY,  reports  of  committee  of,  as  to  conduct  of  solicitor,  are  evidence 
of  facts  stated,  405 
rules  of,  are  not  Judicially  noticed,  1 2 

LEADING  QUESTIONS,  not  admissiblo  In  chief,  or  on  re-examination, 453 
grounds  of  exclusion,  453-4 
exceptions    (1),   introdncix>ry  or    undisputed  matter;    (2)  identification; 

(3)  agisting  memory  ;  (4)  contradiction ;  and  (5)  adverse  witneaKS,  454 
admiaslble  In  cross-examination,  461 

LEASE.     See  Landlord,  Tenant 

expired,  admiesibie   to    prove  ancient,  but  not  modem  possession,   95-6, 

110-5 
counterparts  of,  are  primary  evidence  against  party  executing,  bat  secondary 

against  others,  95,  496,  600-1 
terms  of  written,  cannot  be  proved  by  parol,  even  between  strangexs,  526 
nor  contradicted,  varied,  or  added  to  by  i)aroI,  546-9,  558-4 

exceptions,  547-50,  553-4 
when  admiaslble  in  aid  of  interpretations,  580, 582,  691,  602,  609-611 
usage,  when  admissible  to  annex  incidents  to  oral  or  written,  88,  104-6 
when  to  Interpret  meaning  of,  609-11.    See  Usage 

LEGACIES,  parol  evidence,  when  admissible  to  show  whether  cumulative  or  sub- 
stitutional, 304,  617,  622 

when  to  Identify  persons  taking,  or  subject-matter  of,  568,  574,  587-90, 
692-609 

when  to  construe  specific,  as  general,  574,  606 

LEGITIMACY.     See  Access,  Affiliation,  Bastard 

of  child  bom  during  wedlock,  and  access  of  its  parents,  are  presumed,  627 

proof  of  non-access  of  parents  will  rebut,  627 

but  their  direct  statements  not  admissible,  179-80,  285 

conduct  and  declarations  of  adulterer  will,  however,  rebut,  63,  99, 180 

as  also  family  treatment  and  reputation,  99,  288 

LETTERS,  proof  of  posting  and  delivery  of,  87,  102,  269 

postmarks  on,  are  evidence  of  dates  and  places  named,  108,  821.    See  Date 

party's  possession  of,  when  evidence  of  knowledge  of  their  contents,  62,  127 

Aiilure  to  answer,  when  an  admission,  236,  239 

admissible  to  show  terms  on  which  parties  lived,  50,  69 

police  may  Intercept,  5,  121 

admissibility  of  intercepted,  86,  121, 162.    See  Posting,  Post  Office 

construction  of,  when  for  judge  or  jury,  8-9 

LETTERS  OP  ADMINISTRATION,     ^ce  Probates 

conclusive  of  title  of  administrator  against  all  persons,  401 
but  are  no  evidence  of  the  death  or  domicil  of  Intestate,  379,  402 
are,  in  general,  only  impeachable  in  Probate  Court,  401-2 
proof  of,  515-16 

LETTERS-PATENT,  proof  of,  508-9 
creates  estoppel  by  record,  631 
Judgments  as  to  construction  of,  bind  strangers,  897 
registers  of,  are  evidence  of  matters  oontalned,  321 

LEX  FOB  I,  evidence  is  determined  by,  not  by  Ux  lod  wntradut,  6-7 
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LIBEL,  province  of  Judge  uid  jury  as  to,  7.     See  Si^nder 

proof  of  authorship  of  defoudant  by  evidence  of  other  libels,  473 

of  reference  to  plaintiir,  by  evidence  of  snrroundingr  circumstances,  670 

by  opinion  of  friends,  Ac,  368,  870 
by  reputation,  366,  370 

by  exclamations  of  spectators  at  caricature,  62, 
366,  370 
of  meaning  of  words,  by  surrounding  circumstances,  670 

by  opinion  of  witnesses,  368,  370 
by  similar  libels,  157,  662 
of  defendant's  malice,  by  (ifeneral  evidence,  132, 137-8 

by  similar  libels,  166-7,  163 
names  of  defendant's  informants,  when  privileged,  189 
bad  character  of  plaintiff  admissible  in  mitigation  of  damages,  either  in 

chief,  or  cross-examination,  171 
what  questions  admissible  in  cross-examination  of  plaintiff,  171,  463-4 
plaintiff's  abstention  from  suing  for  similar  libels,  is  not  admission  by 

conduct  of  truth  of  libel,  117,  240 
reports  as  to  plaintiff  to  same  effect  as  libel,  when  provable,  116,  171,  340 

LICENCE,  must  be  proved  by  production  of,  629 

when  lost,  indorsements  may  be  proved  by  course  of  office,  102 

LICENSING  CASES,  unsworn  testimony  when  receivable  in,  432.    See  Inn- 
keeper 
evidence  of  character  of  licensed  premises,  167 
dismissal  of  application  for  licence,  not  res  judicata^  388-9 

LIEN,  when  production  of  documents  can  be  resisted  on  ground  of,  191-2 

LIFE,  continuance  of,  presumed  in  fact,  but  not  in  law,  89-90,  628 

LIMITATION,  statutes  of,  acknowledgments  and  part  payments  by  agents  and 
partners,  when  binding  under,  224 
by  deceased  creditors  wlien  blndin«^  under,  266 

LTS  MOTA^  declarations  as  to  public  and  general  rights  must  have  been  made 
before,  273-4,  279 
so,  also,  as  to  pedigree,  286,  290-1 

LLOYD'S  LIST,  underwriters  presumed  to  know  contents  of,  128 
whether  admissible  as  public  register,  324 

LOG-BOOKS,  naval,  admissible  as  public  registers,  328 

of  merchant  vessels,  evidence  against,  but  not  for,  owners,  232,  823 
entries  in,  by  deceased  mate  not  admissible,  as  made  in  course  of  duty,  267 

LORDS,  House  of.    See  Houses  of  Parliament 

LOSS  OF  CUSTOMERS,  in  consequence  of  libel,  &C.,  how  proved,  37,  69 

LOST  DOCUMENTS,  presumed  to  be  duly  stamped,  498 

secondary  evidence  of  stamped,  but  not  of  unstamped,  admissible,  493,  606-7 
proof  of  existence  and  execution  of,  required  before  secondary  evidence 

admissible,  606 
what  is  sufficient  evidence  of  existence  and  execution  of,  110, 174,  606 
also  proof  of  loss  and  search  for,  606-7 

notice  to  produce  unnecessary,  when  adversary  has  admitted  the  loss,  606 
proof  of,  when  attested,  482 

LUNACY,  public  inquisitions  in,  Kt%  primA,  facie  evidence  of,  328,  406 
aliter  as  to  confidential  reports  of  Chancery  visitors  in,  405 

LUNATIC,  may  testify  during  lucid  interval,  422.    See  Insanity 
except  as  to  his  own  sanity,  369 
admissions  by  committees  of,  218 

MAKING  EVIDENCE  FOB  ONESELF,  rule  against,  209.  See  Self-Serving 
Evidence 

MALICE,  facts  relevant  to  prove,  182, 137-9, 166-7 
proof  ot  in  cases  of  libel,  132, 137-9, 166 
similar  facts  admissible  to  show,  166-7 
Corporation  liable  for  lualioions  act  of  servants,  76 
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MALICIOUS  PBOSECUTIONS.     See  Mai.ice 
functions  of  jndge  and  jury  as  to,  7-8 

burden  of  proof  in  is,  contrary  to  laHao  imprisonment,  on  the  plaintiff,  2t 
what  is  evidence  of  malice  in,  132, 138-9 
bad  character  of  plaintiff  not  relevant  in,  170 
plaintiff  must  prove  acquittal  and  put  in  depositions,  517 

MANOB,  ownership  of,  may  be  proved  by  holding  courts  in,  making  perambu- 
lations of,  Ac,  04, 116 
customs  of,  provable  by  particular  instances  in  which  were  acted  on,  94 

also  by  similar  customs  in  other  manors,  14-4, 148-9 
customs  and  boundaries  of,  are  public  or  general  matters,  provable  by 

reputation,  273,  277-83 
books  and  presentments  of,  are  evidence  as  reputation,  278,  277-83 
as  public  documents,  276,  329-31 
or  as  acts  of  ownership,  276 
proof  of  court-rolls  and  books  of,  276,  ft  14 

HANSLAUOHTEB.    See  Murder,  Homicide 

MAPS.  8UBVEYS,  AND  CHABTS 

public  surveys,  when  admissible  as  public  documents  to  prove  public  matters, 
327,  350 
andent,  but  quctre  modem  public  surveys,  admissible  as  reputation,  275 
admiralty  charts,  general  positions  and  names  of  places  in.  Judicially 

noticed,  13-14,  350 
tithe  and  ordnance  survey  maps,  when  admissible,  275,  282,  331-2 
published  maps  are  evidence  of  general  geographical  matters,  360 
priv€Ue^  receivable  against  party  by  whom  prepared,  or  his  privies,  mm 
admissions,  214,  219.  350 
are  evidence,  even  against  strangers,  on  questions  of  public  or  general 

intorest,  if  made  by  deceitsed  ])ersonsof  competent  knowledge,  275 
how  far  restrictive  of  deeds  to  which  they  are  annexed,  572,  697 
verified  models  and  plans  may  be  inspected  by  Jury,  8 

MABKS,  signature  by  marksman  is  valid,  477 

MABBIAGE,  proof  of  by  registers,  or  copies  thereof,  314-19 

by  reputation,  285,  354-5  ;  by  admission,  213,  355 
by  treatment  of  friends  and  neighbours,  99 
strict  proof  of,  required  in  cases  of  bigamy  and  divorce,  213,  855 
cohabitation,  or  de  facto  ceremony,  raises  presumption  of,  99,  627-8 
noU'Consummation  of,  is  evidence  of  incapacity,  101 .    See  Access 
communications  between  husband  and  wife  during,  are  privileged,  192-3 
meaning  of  word,  how  far  may  be  interpreted  by  parol,  591 

MABBIED  WOMAN,  when  hnsband*s  agent,  229.    See  Hubband  and  Wipe 
when  estopped  by  her  own  representations,  631 
joint  judgment  against,  effect  of,  383 

MA8TEB.    See  Agents  and  Servants 

MATEBIAL  FACTS  defined,  41 

MATHEMATICAL  TABLES,  admissibility  of,  351 

MATBIMONIAL  COMMUNICATIONS  protected  from  disclosure,  192 
principle  of  protection,  192 
scope  of  rule,  198 

MEANING  OF  WOBDS,  question  when  for  jury,  9.     See  Interpretation 
experts  may  explain  technical  terms,  368,  363,  562,  578,  618 
non-experts  may  explain  words  of  libel,  or  threat,  368, 370 
general  extrinsic  evidence  admissible  to  explain  words  in  document,  588-618 

MEDICAL  MEN,  qualification  of,  provable  by  register,  325 
or,  except  in  action  for  fees,  by  acting  as  such,  93 
competency  of,  as  experts,  356 

may  testify,  as  ex]ierts,  to  medical  facts,  inferences,  or  usages,  357,  868-7 
scope  of  opinion  of,  and  hypothetical  questions  to,  361,  864-6 
when  may  give  opinion  on  precise  point  in  issue,  361,  864-5 
grounds  of  opinion  and  experiments  by,  may  be  proved,  362 
how  far  may  basv  opinion  on  notes  and  statements  made  out  of  Court,  385 
statements  of  patienu  to,  arc  proof  of  symptoms,  60 


\ 


commanlotloni  Iroin  puioats  to,  not  prlilleKed.  181 

proof  ol  pitleni'B  ooiuenl  u>  opErMioa  bj,  i3-i 

coDftaloiu  to,  kdmlHlble,  343 

barden  of  proof  In  truiuctlaiu  betveea  pkClent  knd,  M 
HEMOKIALS  of  deeds  when  aeooniimrr  evldenca,  101 

enralaKDt  of,  4>9,  till 
HKUOKY,  poven  of,  pronble,  to  eabuice  or  Impeacli  credit  at  wlMSM,  4<IJ 

rebwhliig  menioi7  of  Judge,  17.     ^tc  Refbebbinq  Mehobv 

MENTAL  AND  PHYSICAL  CONDITIONS,  dlrecl;  l4Ht[monr  u  to,  nuy  b« 
giyeu,  *».  «7-8 
deoLkntlouB  om  al  Caait  when  admlnlble — 
(1)  H  to  health  and  fevlingii.  M,  tn-lO 


HKRQKRolonl  utgoUatlaiu in  written  eontnc[,tSI,  tit 

of  co(«aant  to  pay  tnUreat.  In  Judgment  for  principal,  ! 
oluqnlly  of  redeml"'  ''   "  '        '  ""    " 


HIK18TEBS'  ACCOUNTS  ol  Crown  laudv  are  pnbUc  documentx,  130 
MIXtlTES  of  Jndgmenls.     Sec  JuuoKENTa 
HIN'IITE-BOOH3,  otcorpontlonorcompmr,  effEctoI,  llfi-« 

of  baulirnptcr  meeting!,  admlnlble  as  pabllc  rcglsten,  111-3 
UlgNOUER.  A\D  HISUKSCKIPTIU.V,  parol  eTldeaceadmlolble  loexplnln 

ESS,  (7a-i,fi>s-euG 

UIBKEPBESENTATIOX,  wbeneTlileneeoffraiul,  1M.    Hre  Fhauii 

stmllaiaclsadmlaellire  to  show  knowledge  of  bldly  of,  ISJt,  Isv.  KI-3 
distinction  bclweoh  actions  for  rosclssion  for,  and  for  deceit,  111 


MODEBN  roSSESSIO.Noflsjid,  how  provable,  ftS 
KOBTGAGE,  Judgments  against  mongaKOr,  bind  mortgagee.  181 

when  covenant  for  inlflrttt  Is  merged  Id  Judgment  for  principal,  S91 

oouTejanco  niaT  be  proved  b;  parol  to  be  onl;  a.  HI 

parol  evidence  admlnlble  la   rebut  preanmplIOD  at  merger   of  equity  o 
mlemptlon  and  InierrEnlng  charge,  MD.  StU 
HOBTHAIN.convejKDOea  Id,  hnw  proved,  tSI 
MOTION,  turther  comilElciMlon.  Ac,  evidence  on.  iS» 
HOTIVE,  witness  maj  teatit;  direoti;  ns  to  hit  own.  40.  e7 
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MURDUK,  what  facts  admissible  to  Identify  accused,  lSS-6 
to  sliow  malice  or  intent,  1S2,  184 
to  show  insanity,  146,  162 
similar  acts  admissible  to  show  intent,  161-2 
similar  deaths  admissible  to  show  cause  of  death,  150 

or  to' identify  instrument  used,  66, 160 
what  statements  admissible  as  parts  of  res  gestOy  64-6 
threats  of  suicide  by  deceased,  when  evidence  for  prisoner,  62,  68,  126,  147 
dying:  declarations  by  deceased,  when  admissible,  292-7 
acquittal  for,  is  bar  to  second  charg^e  for  manslangfhter,  and  vice  rerta,  894-6 

MUTUALITY,  when  necessary  to  admission    of  Judgements,   and  depositions, 

281,  884,  896,  407,  410 
of  estoppels  by  deeds,  &c.,  680 

NAME,  identity  of  name  of  person  executing- or  witnemin?  document,  119,  474 
of  client  not  privileged  from  disclosure  by  solicitor,  186  ;  of  witnesses  when 

privileged,  189 
effect  of  omission  of,  in  deeds  and  wills.    See  Blanks 
mistake  of,  in  deeds  and  wills,  when  oorable  by  parol.     See  Misnomer 
amblgnlty  in,  when  curable  by  evidence,  676 

NAUTICAL  ASSESSORS,  trials  before  Judge  and,  866 

NAVY  list,  not  admissible  as  public  register,  825 
certificates  of  service  in,  arc  evidence,  348 

NEGLIGENCE,  functions  of  indue  and  jury  as  to,  7 
burden  of  proof  In  actions  of,  23 
by  agents  and  servants,  78,  83 
custom  and  practice  of  others  when  admissible  as  standards  of  comparison, 

90-1,  108 
sImQar  acts  admissible  to  show  spot  dangerons,but  not  defendant's,  91, 146, 162 

NEWSPAPER,  proof  of  publication,  Ac.,  of,  198,  821 

NEAfO  TEyETUIt  PRODERE  SEIPSUM, 

history  of  maxim,  198-6.    See  CRiMiNATiNa  Quebtionb 

NEW  TRIALS,  granted  for  wrongful  admission,  A:c.,  of  evidence,  687-8 
for  erroneous  decision  as  to  right  to  begin  and  reply,  80 

or  as  to  course  of  evidence,  80  ;  or  as  to  stamp,  498,  638 

NEXT  FRIEND,  admissions  by,  when  evidence  against  infant,  218 

NIHIL  lACIT  ERROR  NOMINIS  CVM  DE  CORPORE  CONSTAT,  678 

NOMINAL  AND  REAL  PARTIES,  admissions  by,  217-8 
judgments  for  or  against,  881-6,  887-9 

NONACCIPI  DEBENT  VERBA  IN  FALSAM  DEMONS TR ATI ONEMy  Ac, 

672 

NOTARY,  seal  of,  when  judicially  noticed,  16 
certiflcaie  of,  when  admlRsible,  388 

duplicates  of  notarial  Instruments  are  primary  evidence  of  original,  498 
notarial  copies  of  foreign  wills,  «&c.,  are  admissible  as  secondary  evidence, 

498-9,  507 

NOTICE,  facts  relevant  to  prove,  127-8.    See  Knowledge 
constructive  notice,  128-9 

notice  to  agents,  solicitors,  ])artners,  and  directors,  78-6 
burden  of  proof  as  to  knowledge  and,  26,  27 

NOTICE  TO  PRODUCE,  object,  service,  and  form  of,  604 
when  unnecessary — 

(a)  when  document  is  duplicate  original  or  counterpart  executed  \tj 

opponent,  604 

(b)  when  document  Is  itself  a  notice,  606 

((■)  when  adversary  knows  he  is  charged  with  possession  of  docu- 
ment, 506 
{(I)  when  adversary  admits  loss  of  document,  605 

(c)  when  adversary  has  document  In  C4>urt,  505 

U)  when  adversary  has  obtained  document  by  fraud  or  force,  605 
(y)  in  the  oasc  of  merchant  seamen  suing  masters,  606 


fluruKiMuo  I'Ai^'in,  juaiciaiir  naui;e<i,  m 

NULLITY  OF  MABUIAtiB.  CTldvtice  nur  be  boud  in  lamtrd  In  <sa«  of,  4DI 
NUMBER  OF  WITNESSKS,  ODD  eenemlrf  salBcletil.  tiS 
hlitoiy  of  rule  u  lo,  lUH 

eiccpdana  In  auu^  of  high  IrsaMtn,  perjury,  bmcb  of  promliw.  Iniilard;. 
•ettle>iien[ofp«npcr»uid  under  Criminal  Law  AmeDdment  A<:t,  IKBS. 
and  CfallJrcn'g  A<:(  <1)(I4).  470 
corrobaratlon  niiDaliy  rcqoln'd  afelalniH  atcHliut  dcccaiHl  peruana,  liU 
and  olteatlmony  of  accompUrm,  and  Id  ciTiain  oiher  nuwn,  470-1 
OATHS,  AFFIRUATIONR  AND  DECLAKATIONS,  lal-sa 
generally  all  wKasutis  mniit  taitlfy  under  miuciIdu  of,  427 
oioept  ciiildrea,  wlmeiH  merely  producing  dacnnieui>i,connw1.Ilie  Sovereign 

*C4II-S 
bellevera.  when  may  mrear  or  alBrni.  til 
alhelHtM,  when  may  awcar  orafflru,  -12  7 
farm  of  :  ukobI  form.  418 
Scoifh.  H.'ctarbu  and  heathen  fomu,  4!a-S0 
who  may  admlninter  ;  In,  or  out  nf,  Kngland.  4S0-1 
proof  of  ofBdaTlin  in  perjury  irlala.  6iB 
OBJECTIONS  TO  KVIDESCE,  e3C-4U.     .sVf  WaoNOFui.  Adhibbion 
Id  cMl  CBI^>^  IS6-B 

to  deposlllotiH,  4119.  417 
OBLITEKATIONS  In  documents.  4SD-1»I.     /i<r  Alteratiush 

eviilence  of  exiieru  aduil«Hlble  to  decipher.  In  wIIIb.  SS4.  J>0-I 

whtn  phyiioal  interference  may  bo  nm-d  to  di'riplior.  SCI 
OFFICE  COPIES.  4«1.     Sec  Copieh 
OFFICIAL  CAPACITV  OR  CHARACTER,  (ltt>'  to,  may  1w  proved  by  acting 

(berrin,  ti-t,  3GS,  1«& 
OFFICIAL  CERTIFICATES,  SS5-IS.     .sVf  CKHTinCATix 

admlmiiblllty  ot,  at  common  law,  Sas 

bymutuicMe 

proof  of,  fil4 
OFFICIAL  GAZETTES.  Judicially  noticed.  H.     .SV'  GAZRTTt.8 

admlnlUlity  ami  proof  ot.  tii-i 
OFFICIAL    RECEIVER'S    rreporta  arc    CTldenco    ol   conduct    of    bankrupt, 

OFFICIAL  SEALS  AXI>  SIGNATURES,  whoii  Juillclally  Holleed,  14-IG. 
O.MSU  PR^SUML'NTUR  BITE  KSSE  ACTA,  presumption  that,  020 

tbrowH  burden  of  proof  on  party  denylDfr,  ib 

will  andat  defectWe  eiccuUun  ot  wllla,  !0».  SOS-3 


lued  from  acilni.-  there  lu,  D9-3 
wrviceKheldilicrolu,  US 
0^■VS  PROSANDl.     Ste  Burden  of  Fbouf 
OPENING  CASE  TO  JURY.     See  Cousbel 

whac  matiers  not  to  he  italcd  In.  10 
OPINIONS  ot  community  or  Individuals  eencrslly  lu>dml»>ible.  Hi 
principle,  history,  anil  scope  of  the  rule.  3^3-4 
Bicepllons- 

geDctal  rvpDtatlon  rcceWable  to  prove  public  rlj^bis.  [H'dlgrce.  marriatte, 

or  Identity  ot  person  libelled.  Hi.     Srr  Refitatiun 
oplDloDB  of  eiiwrla  receivaijie  on  mattent  rei|ulriiiK  Hiieclal  Htudy  or 
eiperlence.  »»S-»e7.     See  Expert* 
(1)  BOmpeienoy.  erwllt  and  vaino  of,  »Sfl-7 

(i>  Kubjeots   of  expert    testimony —iKleiiGe.'  art,  trade,  lerhnlcHi 
lerau,  haudwrlUng,  rorelgn  law,  l.'i'-ou 
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OTUXIOHB— continued 

(S)  Boope  of  opinion,  hypothetical  qnestionB,  S61 

(4)  gTonnds  of  opinion,  corroboration,  iUnstration,  S63 

(5)  reference  to  text-booka,  prioe-liBts,  &c.,  362 

examples,  S6S-67 
opinions  of  non-expert*,  admiasible  to  prove — 
identic  and  resemblanee,  867 
referenoe  to  plaintiff  and  meaning  of  words  in  libels  and  threats, 

868 
handwriting,  868-9 
mental  and  physical  condition,  869 
character,  869 

interlocutory  and  other  matters,  869 
examples,  870-2 

ORAL  EVIDENCE.     See  Witness 

admissibility  of,  to  alfoct  documents.    See  Extrimbic  Bvidemce 

OBDEBS  TS  COUNCIL,  proof  of,  509-10 

ORDNANCE  SURVEY  maps,  how  far  evidence, 
as  reputation,  875,  282 
as  public  documents,  332 
(perhaps)  to  show  general  geographical  facte,  350 

ORIGINAL  EVIDENCE,  defined,  and  distinguished  from  hearsay,  2, 200 

OWNERSHIP,  acts  of,  admissible  to  prove  title,  94-6,  110-15 
similar  acts  in  other  places,  when  evidence,  144, 148-9 
verdicts  and  Judgments  when  evidence  of,  276,  283,  391,  393 

PALMISTRY,  facts  admissible  as  parts  of  transaction,  54.    See  Astrology 

not  admissible  to  show  defendant's  bondjide$^  136-7 

PARCEL  or  NO  PARCEL  Is  question  for  jury,  8 

but  construction  of  documents  bearing  on  it,  for  judge,  8 

parol  evidence  admissible  to  show  what  is,  under  general  descriptions,  567, 

582 
how  far  admissible  under  <pec(/fc  descriptions,  572,  574,  596-7,  608-4 

PARENTS.    See  Child 

statements  by,  bastardising  oflopring  excluded,  179,  285.    See  Access 
burden  of  proof,  in  transictions  between  children  and,  25-6 
presumption  as  to  advancements  to  children  by,  615-18,  620-8 

PARISH,  boundaries  of,  are  matters  of  "generar*  interest,  provable  by  repu- 
tation, 278,  277,  281 
admissibility  of  registers  and  books  of,  818-20.    See  Registers 
proof  of  registers  and  books  of,  512 

PARLIAMENT.    See  Houses  of 

PAROL  EVIDENCE,  admissibiUty  of,  522-624.    See  Extrinsic  Evideuce 

PARTIALITY,  may  be  proved  to  discredit  witness,  466-7.     See  Bias 

PARTICULARS,  evidence  must  be  confined  to,  18-19 
when  may  be  amended,  19-20 
cat«  cannot  be  stated  as  to  mere  sufficiency  of,  640 
of  the  transaction  in  issue,  how  far  may  be  given  in  evidtnce,  45 
of  evidence  in  mitigation  of  damages  in  libel  actions,  171 
of  sale.     See  Conditions  of  Sale 
of  complaints,  96-8.    See  Complaints 
of  verbal  facts  and  summarised  statements,  201-2 

PARTIES,  who  are,  217,  881-2.     See  Privies 
admissions  by  nominal  and  real,  217-18 

statements  in  presence,  and  documents  in  possession  of,  285-40 
judgments  for  and  against,  881-5,  887-9.    See  Judgments 
qu.  whether,  can  be  ordered  out  of  court  when  witnesses?  452 

PARTNERS,  acts  and  representations  of,  admissible  against  each  other,  74,  82 
knowledge  of,  and  notice  to,  74,  128 

declarations  by,  when  admissible  to  prove  partnership,  Ac,  74 
admisBionaby  221-6 
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PABTNESSHIP.     See  Partnebs 
proof  of,  74,  94,  8S4 

existence  as  distinct  from  terms  of  deed,  mmy  be  shown  by  parol,  528 
admissibility  of  books  of,  115,  S09,  222 

PASS-BOOKS,  banker's,  are  sTidenoe  against  bank  and  customer,  814,  849 

PASSENGERS'  TICKETS,  when  knowledge  of  conditions  on,  presumed,  129 

PATENT,  grant  of,  how  far  an  estoppel,  681 

on  qoeetlon  of  utility  of,  public  user  or  non-user,  admissible,  100 
what  statements  are  part  of  transaction  in  action  for  infringements,  60 
judgment  as  to  infringement  of,  estops  as  to  all  grounds  of  inyalidity,  894 
Judgment  as  to  construction  of,  binds  strangers,  897 
how  far  expert  eridence  admissible  to  explain  patents,  860,  868,  670-1 
register  of,  is  admissible  as  public  document  to  prove  title  to,  807 
patent  agent,  communications  to,  not  privileged,  188 

PATERNITY.    See  Legitimact,  Pedigree,  Affiliation 
resemblance  of  child,  is  evidence  of,  101 
connection  of  mother  with  other  men,  provable  to  rebut,  121 
statements  by  parents  when  admissible  to  bastardise  offspring,  68,  179-80 

PAUPER,  proof  of  settlement  of  by  apprenticeship,  110 

terms  of  conveyance  of  land  to,  maybe  contradicted  by  parol,  583,  548-4 
removal  orders,  how  proved,  517 

PAYMENT,  facts  relevant  to  prove,  56, 100 

may  be  proved  by  parol,  though  written  receipt  given,  527,  541 

under  Statute  of  Limitations.    See  Limitation 

fftct  of  payment  into  Court,  not  to  be  disclosed  to  jury,  29 

PEDIGREE,  declarations  by  deceased  persons  as  to,  284-91.    See  Declara- 
tions 
family  conduct  and  treatment,  admissible  to  prove,  99,  177,  288 
reputation  as  to,  admissible,  854 
judgments  between  strangers  not  admissible  as  reputation  to  prove,  289 

PEERAGES,  not  receivable  in  evidence  as  publio  registers,  S25 

PENALTY,  questions  subjecting  to,  need  not  be  answered,  198.     See  Crimin- 
ating Questions 
may  be  proved  to  be  liquidated  dami^es,  by  parol,  587 

PENCIL,  signature  in,  valid,  477 

but  alterations  in,  presumed  deliberative,  not  final,  491 

PERAMBULATIONS,  statements  as  to,  admissible  as  reputation,  274 
or  as  part  of  res  gesta^  94 

PERJURY,  number  of  witnesses,  Ac,  required  in  cases  of,  469 
proof  of  the  former  trial  in  eases  of,  889-40,  515,517 

PERPETUATION  OF  TESTIMONY,  depositions  in  civil  and  criminal  cases 
for,  485-6,  447-9 

PERSONALTY.    See  Probates  and  Letters 

PERSONS  IN  AUTHORITY,  who  are,  243.     See  Confessions 

PERTINENT  FACTS,  definition  of,  41 

PETTY  JURORS.     See  Jurors 

PHARMACOPOEIA  is  evidence  as  standard  for  Ingredients  of  drugs,  92,  851 

PHOTOGRAPH,  Identifieation  of  persons  by,  122,  867-8 

photographic  copies  of  documents  or  objects,  identification  by,  497,  600 

PHYSICAL  APTITUDE,  when  relevant  to  oonneot  party  with  crime,  120,  142 

PHYSICIANS.     See  Medical  Men 

PLACARDS,  proof  of  inscriptions  on,  494,  cp.  37,  507 

PLANS.     See  Maps 

Inspection  by  court  of  verified  plans,  8 

how  far  restrictive  of  deeds  to  which  they  are  annexed,  654,  572,  597 
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PLEADINGS,  evidence  most  be  confined  to  iasues  In,  18 
variance  from,  and  amendment  of,  18-19 
admissions  in,  generally  condnBive  in  same  proceedings,  10-11 
in  other  proceedings,  admissible  to  show  what  were  issnea,  bnt  not  trvth  of 

facts,  unless  sworn  to,  &c.,  S14,  406 
proof  of,  619 

POLICY  OF  ASSUBANCE,  company  when  bonnd  by  acts  and  signature  of  agent, 

80-1,  88 
intention  of  assured  in  affecting,  may  be  proved  by  his  declarations,  136 
so  also  the  health  of  the  assured,  68-9 
parol  evidence,  how  far  admissible  to  affect : 

not  admissible  to  except  particular  ship  from,  644 

nor  generally  to  contradict  terms  of,  647,  663 

but  admissible  to  disprove  payment  of  premium,  641,  668 

to  identify  documents  referred  to  In,  681 
prior  proposals  and  broker's  slip,  admissible  to  identify  subject-matter  of, 
681 

or  to  interpret  words  in,  610-11 

usage  admissible  to  annex  incidents  to,  106 

course  of  dealing  admisnible  to  interpret,  61S-13 
proof  of  age  in,  206.     See  Agx 
POLITICAL  MATTERS,  when  Judicially  noticed,  IS 

POOB  LAW  BOARD,  seal  of  old  Judicially  noticed,  16.    See  Locai.  Goteui- 
MENT  Board 
orders  of  old,  how  proved,  610 

POOR  LAW  VALUATIONS,  admissibility  and  effect  of,  333  ;  proof  of,  618 

POOR  RATE  BOOKS  arc  primd  facie  evidence  of  ooenpation,  ftc^  838 

PORTRAITS,  likeness  to  sitter  may  be  proved  both  by  expert  and  non-expert 
witnesses,  368,  367 
family,  are  evidence  in  pedigree  cases,  288 

POSSESSION,  ancient,  provable  by  expired  leases,  Ac,  96-96,  110-116 
conditions  on  which  such  documents  receivable,  96-6 
modern,  cannot  be  so  provcHl,  96 

of  property,  and  acts  of  ownership,  relevant  to  prove  title,  94 
of  security  is  primd  fade  evidence  of  payment,  100 

of  property  and  documents  relevant  to  connect  accused  with  crime,  lSO-1, 
134 
or  to  show  knowledge  of  contents  of  docnmenta,  197-8 
declarations  explanatory  of,  are  admissible  as  part  of  ret  geata^  67-9 
admissions  by  predecessors  in  title,  made  while  in,  are  admissible,  318-21 
and  statements  against  proprietary  interest  similarly  made,  266 
documents  in  possession  of  party,  when  admiasible  against  him,  336,  339-40 

POST  LITEM  MOTAM.     See  LIS  MOTA 

POSTING  AND  DELIVERY  of  letters,  proof  of,  87,  103,  369.    See  LnrcHs 

POSTMARKS  on  letters  are  evidence  of  dates  and  places  named,  108,  331 

POSTMASTER-GENERAL,   decision  of,  that  a  publication  is  a  newspaper ; 
not  binding,  406 

POST-OFFICE,  registers  publicly  kept  at,  are  evidence  at  their  contents,  331 
letters  intercepted  at,  when  admissible.    Se^  Letteb9 

PRAYER-BOOKS  AND  MISSALS,  entries  in,  are  evidence  of  pedigree,  387, 991 

PREDECESSORS  IN  TITLE,  admissions  by,  are  evidence  against  party,  218 
on  principle  of  identity  of  interest,  319 
rule  only  co-extensive  with  such  identity,  319-90 
admissions  must  qualify  declarant's  title,  990 
and  be  made  during  currency  of  interest,  990 
examples,  220-1 

PREJUDICE,  offers  of  compromise  made  without,  are  protected,  190,911,  916 

PRELIMINARY  CONTRACT  and  negotiations,  when  admissible  to  affect  sob- 
sequent  convejance,  631,  646,  666,  680,  682-3 


PHXBUKPTIONB  OF  LAW  AND  FACT,  dellued  md  dtecliignltbcd, 
eoneliulTe  pnaiimptlDiu  ol  Itw,  Sss~t 
rebaltsble  pnmiDipllDiis  ol  law,  a^e 

u  lo  legHlmu;.  ucna.  murli^  and  Fellbac;,  tsi-i 
pcHlbllltf ,  or  fallnre,  of  Inue.  «'JS 
contlnmnce  of  ll/o,  deatb.  and  survlTonOilp,  »l,  M,  »)B-» 

iUDneeDCe,  4Dd  omnia  rile  ettt  acta,  %i.  si« 

thtt  penoni  iDicnd  Vae  probable  daDKi|aeDi»i  o[  their  ■• 


M  to  eitlngulgbmeDt  at  debt  b;  ippalnUug  debtor  exeentor,  SI  9. 

eqaltable  prwomptJona  M  to  double  portiom,  satlifactloD,  ademp- 
tion, advaacement,  reanlllai:  tnut,  and  tumiilatloii  of  letndes, 

■bltt  barden  ol  prooF.  il-T 
eoQBlctln^  pnwmiptlon).  IS 

preeumpclona  ot  IicL,  3,  8T-17(.  SSO.     Sit  Relevant  Facts 
PBEVIOUB  CONDUCT,  relevant  to  Ideutlfj'partjr  a*  doer  of  act.  IID-Iu.  I3I-S 
to  abow  itatoi  ol  miod.  DO-o 

PSEVIOUB     ClINTKADICTOKV    BTATEUBNTS     admlMlble    Co    dlacredlt 
advenary'i  wttneaa,  466-8 
or  partr'i  own  wltneas.  U  advetae,  m-t,  466 
rKBVIOUS  COXVICTinX  ol  (cctUH-d  mo-it  not.  In  ^cnenl.  be  dlacloaod   In 
opening  a  proaecutloB,  SB 
except  wbere  act  la  only  a  crime  U  done  titer  aucb,  or  apou  appcala  Irom 

nor  be  proved  until  aJJtr  verdict  and  to  affect  panlibineDt.  as 

(1)  wben  torming  an  eamntlal  Ingrtdlent  of  tbe  offence.  Si.  160.  414  ; 
or  <2)  abOTlDg  ifullty  koow ledge.  It.  ISJ-E  ;  ar(3}  rebucUng:  good 
character,  t).  ie9.  ili  ;  or  <4)  to  contradict  detendant'a  denial  of 
the  eonvlcllon,  aa,  434,  4B;  ;  or  (6)  to  prove  public  right,  37«-7, 
989  5  or  to  prove  a  plea  o(  raJadlcala.M.  J7B,S8I  ;  or  lnaninnuu7 

ot  wltDaw  (other  than  defendant),  admlnlble  to  dlacredlt  bim.  167 

PREVIOUS  EXISTENCE  OF  FACTS,   wlien  rclevaat  lo  prove  tbeir  auhM' 

qucnt  existence,  and  vicr  rrria.  HS-BO,  106-7 
FBEVIOUS  8IHILAB  STATEMENTS,  not  genanill;  admlaalble  lo  corroborate 
witnea*,*?,  411 
eicepclana.  »J,  471-3 

bav  Ui  admlnlble  lo  diacredll  hKdgw,  14T.  469 
bow  far  to  interpret  docomeDta.  961.     Set  Similar  Doclhemts 
FKICK-I.ISTS,  admlaalble  to  refreih  memory  of  cxperca,  3BS 
PRIEST,  coDtuaiona  to,  not  privileged,  18a,  343 
FSIMARY  KVIDKNCE  of  docnmenia,  494-931 
definition  of,  3-0,4»4-S 
forma  of— 

(a)  orl^nal  doeoment.  4tG-7  ;   prodnctlon  of,  bow  obtained,  when  la 

paiaeaalon  of  party  or  MranK<ra,  1 9  7 
<ft)  admlaalona,  497 
M  eoplea  made  nnder  public  antborlty.  491) 
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PRINCIPAL  AND  AGENT.     See  Ageitt,  Servant 

PRINCIPAL  AND  SURETY.    See  SoBEn- 

PRINT,  slgrnatiire,  when  may  be  in,  477 

when  documents  partly  written  and  partly  In,  writing:  prevails,  654,  665, 
608-3 

PRISONER,  statutory  examination  of,  when  mnst  not  be  npoo  oath,  446-7 
statatory  caution  must  be  griven  to,  before  takingr  examination,  446 
when  examination,  inadmissible  under  statute,  may  be  admissible  as  a  con- 
fession, 447 
eharacter  of,  when  relevant,  167-9.    See  Character 
confessions  by,  S41-51.     See  Confessiohb 
competency  and  testimony  of,  under  Cr.  Ev.  Act,  1898,  423-6 
attendanoe  of,  as  witness  In  other  trials,  how  procured,  415 
documents  and  property  in  possession  of,  may  be  detained,  5 

and  are  evidence  a^nst,  77,  ISO,  836 
medical  Inspection  of,  ag^ainst  consent,  iUegfal,  5 

PRISONS,  seal  of  Commissioner's  ot  Judicially  noticed,  15 

conveyance  to  Commiraioners  of,  extrinsic  evidence  rejected  to  explain,  587 

PRIVATE  DOCUMENTS,  proof  of  execution  ot  477-86 
of  contents  of,  494-508,  636 

PRIVATE   EXAMINATIONS  in  bankruptcy  and  windingr-up,  privileged,  179 

PRIVILEGE,  facts  excluded  by,  181-99 
nature  of  claim,  and  how  made,  181 
effect  of,  when  allowed,  183 

(1)  as  to    professional  oonfldences,    189.      See  PRorEssionAL  Con- 
fidences 
(3)  as  to  party*8  title-deeds,  evidence  and  Ilea,  191-3 

(3)  as  to  matrimonial  communications,  193-8 

(4)  as  to  criminating  questions,  193-9.    See  Criminating  Qdestionb 

(5)  as  to  admissions  of  adultery  in  divorce  cases,  199 

PRIVITY,  defined,  819 

of  three  kinds,  of  blood,  law,  and  estate,  319 
admissions  by  pwrty  bind  his  privies,  and  vice  rermf,  819-36 
Judgments  against  party  bind  his  privies,  and  vice  versdy  383 
depositions  when  evidence  against  privies,  407 

PROBABLE  CONSEQUENCES  of  acts  are  presumed  to  be  Intended,  ISO,  686 

PROBATES  of  will  of  personalty  how  far  operate  in  rem,  378-9,  401 
can,  in  general,  only  be  Impeached  in  Probate  Court,  401-3 
are  conclusive  even  against  stranirers  of  appointment  of  executors,  and  of 

validity  and  contents  of  will,  378-9,  403 
are  not  conclusive,  or  even  perhaps  admissible,  evidence  of  death,  domicile, 

or  genuineness  of  will,  378-9,  403 
of  will  of  realty  only  conclusive  when  proved  in  solemn  form,  or  in  con- 
tentious proceedings,  403-3 
are  generally  primary  evidence  of  contents  of  will,  498 

except  to  prove  declarations  by  deceased,  when  they  are  secondary, 

287,  498 
when  original  will  may  be  looked  at,  498,  565 
proof  of,  615-16 

PROCEDURE,  defined,  1 

matters  of  parliamentary,  executive  and  Judicial,  Judicially  noticed,  18-13 

PROCESS,    i^^e  Witnesses 

PROCLAMATIONS,  by  Sovereign,  admissible  as  public  documents,  809 
roof  of,  609-10 

PRODUCTION  of  documents  may  be  obtained  as  follows  : 
in  Civil  Cases: 

b<>fore  or  qfter  trial,  from  parties  or  strangers,  by  Judge's  order,  413 
at  trial,  from  party,  by  notice  to  produce  (under  which  production 

is  optional),  497 
notice  to  produce  rules  as  to,  504-5.     See  Notice  to  Produce 


INDEX.  689 

PRODUCTION— oonr^nued 

in  Citil  Cages  {cotttinued) : 

from  either  party  or  strang^er,  by  n^cena  (under  which  production 
is  compulsory),  413,  497 
in  Criminal  Cases: 

from  prosecutor,  by  subpoena ;  and  from  accused,  by  notice,  413,  497 
witnesses  merely  called  for,  need  not  be  sworn,  420 
documents  produced  on  notice,  or  referred  to  by  witness,  rl^^ht  to  inspect, 

457,  462 
of  orljsrinal  documents  Is  primary  evidence  of  its  contents,  496 
what  documents  are  excluded,  or  privUej^ed,  from  production,  175-199 
of  property  at  trial,  when  compulsory  or  not,  3-5,  37, 121,  494 

PKOFBRT,  history  of,  495 

is  orla:in  of  rule  as  to  production  of  orlj^lnal  document,  37 

PKOFESSIONAL  CONFIDENCES,  generally  privileged,  182-91 
principle  of  protection,  182 
privilege  conflned  to  l^al  advisers  ;  clergy,  doctors,  ftc^  not  included,  183 

(a)  the  retainer,  183 

(b)  scope  of  employment,  184 

(c)  communications  must  be  necessary  and  confidential,  185 
id)  joint  interest  destroys  privilege,  185 

(e)  duration  of  privilege,  185 
if)  waiver  of  privilege,  186 
examples  of  matters  privileged,  or  the  reverse,  186-91 

PROMISSORY  NOTES.    .See  Bills  of  Exchange 

PROOF,  definition,  1 

effected  by  (1)  evidence,  (2)  presumptions,  (3)  Judicial  notice,  and  (4)  in- 
spection, 1 
rules  of,  generally  same  In  civil  and  criminal  cases,  6 
exceptions — 

(1)  In  civil  cases  rules  of  evidence  may  be  relaxed  by  consent,  5 

(2)  confessions,  dying  declarations,   character,  and  incompetency  of 

parties,  rules  as  to,  are  xtecnilar  to  criminal  law,  5-6 
(3;  civil  issues  provable  by  ))reponderance  of  evidence,  criminal  ones 

beyond  reasonable  doubt,  6 
burden  of,  22-9.     See  Burden  of  Proof 
of  documents.     See  Documents 

by  primary  evidence,  494-8.     See  Primary  Evidence 

by  secondary  evidence,  498-508.     See  Skcondarv  Evidence 

of  particular  documents — 

public  (statutes,  registers.  Corporation  books,  Ac),  608-14 
judicial,  514-19 
private,  519-21 ' 

PROPER  CUSTODY  OF  DOCUMENTS,  486-6 

PROSECUTOR,  must  not,  in   opening  case,  disclose  previous  conviction   of 
accused,  29 

admlHsions  by,  not  evidence  for  iirisoner,  246-7,  382 

may  be  ordered  out  of  court  if  a  witness,  452 

character  ot-  when  relevant,  170 

confemions  Induced  by,  inadmissible,  243 

PROTECTION  OF  WITNESSES,  419.     See.  Witnebseb 
PUBLIC  AUTHORITY,  re-rfsters  kept  under.     See  Public  Registers 
inquisitions  and  surveys  under.    See  Public  Inquisitions 

PUBLIC  AND  GENERAL  RIGHTS— 

declarations  by  deceased  persons  as  to,  272.     See  Declarations 

reputation  as  to,  854 

judgments  as  to,  396.    ^^e  Judgments 

PUBLIC  DOCUMENTS— 
defined,  809,  327-8.  476 
principle  of  admissibility  of,  to  prove  truth  of  contents,  309,  327-8 

(1)  statutes.  State  papers,  and  Government  gazettes,  309-812 

(2)  public  registers  and  records,  813-26 

(3)  public  inquisitions,  surveys,  assessments  and  reports,  327-34 

2  X 
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PUBLIC  DOCVMJ&NTB— continued 

(4)  official  cerUflcates,  828-43 

(5)  corporation,  company,  and  bankers*  books,  844-9 

(6)  published  histories,  maps,  dictionaries  and  scientific  works,  350-9 
proof  of  various  public  documents  : 

statutes,  British,  Colonial,  and  Foreign,  608 

treaties,  charters,  letters-patent,  &c^  608-9 

proclamations  and  Orders  in  Council,  609-10 

parliamentary  journals,  511 

general  records  of  realm,  511 

public  registers,  inquisitions,  surveys,  and  assessments,  611-13 

by-laws,  613 

corporation  and  bankers'  books,  513 

certificates,  614 

manor-books,  514 

PUBLIC  HEALTH  BOARD,  seal  of,  Judicially  noticed,  16 

PUBLIC  HOUBE.     See  Licence  and  Licensivo  Cases 

PUBLIC  INQUISITIONS,  SURVEYS,   AND    BBP0BT8,   admissible  when 
made  under  public  authority  and  as  to  public  matters,  8S7 
principle  of  admission,  337 

(1)  what  is  public  authority,  337 

(2)  what  is  public  matter  or  purpose,  327-8 

(3)  excess  of  jurisdiction  ;  Irregularity ;  interest  of  officer  in  lubjeot- 
matter  of  inquiry,  328 

examples  of,  328-834 

inquisitions  in  lunacy,  or  by  coroner,  828 

ancient  inquisitions  under  royal,  statutory,  or  judicial  authority,  328-9 

Doomsday  Book,  Down  Survey,  Terriers,  Bishop's  returns,  &c^  829-81 

duchy  and  manor  surveys,  380-1 

Tithe  Commutation  maps,  331,  cp.  282 

Ordnance  Surveys,  332,  cp.  282 

herald's  books,  and  railway  deposited  plans,  332 

laud  tax  assessments  and  poor  law  valuations,  318 

reports  by  custom-house  officials,  eharlty  commissioners,  Ac^  333 
proof  of,  612 

PUBLIC  POLICY,  f^usts  excluded  by,  175-80 

(1)  affairs  of  state,  175-6 

(2)  information  for  the  detection  of  crime,  176-7 

(3)  judicial  disclosures  by  judges,  arbitrators,  barristers,  and  jurors,  177-8 
private  examinations,  Ac,  in  bankruptcy,  winding-up,  lunacy,  or  before 

receiver  of  wreck,  179 

(4)  statements  by  parents  bastardising  ofllBpring,  179-80 

PUBLIC  REGISTERS  are  evidence  of  matters  recorded,  818-26 

(1)  must  be  kept  under  public  authority  and  for  public  benefit,  818 

parish  registers  within  the  rule,  813 

and  non-parochial,  when  depoeited  under  statute,  318-14 

colonial  and  foreign,  admissible  when  kept  under  local  authority,  814 

(2)  entries  must  be  made  by  proper  officer,  and  promptly,  814 

(3)  originality ;  errors ;  interest  of  officer  in  matters  recorded,  815 

(4)  of  what  fact  registers  are  evidence 

matters  which  it  was  officer's  duty  to  record,  but  not  extraneons 

particularH,  316-16 
registers  of  birth,  baptism,  marriage,  death  and  burial,  how  far  ad- 
missible, 816-17 
Identity  of  persons  to  whom  entries  refer  must  be  proved  aiiunde^ 
817 
examples  of  : 

registers  of  birth,  baptism,  marriage,  death,  and  burial,  818-20 
bishops'  registers,  monastic  registers,  vestry  and  parish  books,  820 
registers  of  public  offices,  e.jr..  Inland  Revenue,  Excise,  Patent,  and 

Post  Office,  Ac,  321 
registers  kept  under  Copyright  and  Newspaper  Acts,  Ac,  821 
Bsnk  of  England  transfer  books,  321 
minute-books  under  Bankruptcy  and  Company  Acts,  821-2 


regiitan  at  voten  ander  Ballot  Act.  IM 

mlllury  and  mu-ltime  regltlent :  armj,  div;.  and  law  UbM.  las.  Sit 
los-boDkB.  iHHWDger  lints.  OMmUroard  and  llKhthaiuo  fonm'K  S31-1 
medical  reslHwrg  ;  nnlTenltr,  <>ille^  aod  maDor  booki,  S3i-S 

proper  coamdif  of,  4gB 

proof  oI,fiH 

pritate  reglalaiB.     See  Behistebi 
PUBLIC  WOBKS,  teal  ot  Dommlnlonen  of,  Jndlclallr  noElBed,  IS 
PUBLISHED  HISTOItlES.admlnible  to  proTopabUg,  bat  not  private  or  loal 
nUttUTH,  190,  lEl 

when  Court  may  refer  to,  to  refreah  memorr,  17,  SDD 
QUAEEKS,  may  affirm  Insund  of  laklni;  oath.  418 

marriage  reglaierg  of,  wheu  admlwlblc  as  public  doenmenu,  Sll.  tlB 
<JV1  SE.VTIT  COMMODUM  SESTIliE  DEBET  ET  OXUS, 

ground  of  admlHloD  at  Jndgmenta  agalnit  prlTln,  as! 
BAILWAYS,  iealotComuiiMioDeraaf,  JiullDlallynotlcea,  IE 
BAILWAY  TICKETS,  knowkdife  of  coadlHotu  OD,  119 
BAPK,  admlnlbUlt;  ol  complalnla  in  caaea  oJ,  ti~1,  41) 

bad  charocier  of  pTOMcalrli  mn;  ba  pnivad  in  oaxeH  ol,  ITo 

prerloiu  sonnectlon  at  prowcutrlx  wltb  prlHoer  or  otbers,  110,  4Bt 
SATE,  jiutkes  pmteeced  though  rats  diMntlned  fbr  Invalid.  tH-i 

man  be  prored  bj  rats-book,  or  copy  Lhereof,  and  not  by  parol,  4tt,  MI,  >1S, 

admlaloni  by  ratepayer  are  erldcace  agalasl  chnrcliirardena.  Ac,  118 
RATE-BOOKS,  are  admlidble  ai  pabUc  docnmenta.  Co  proTO  their  costenta,  131 

proper  cnauidy  of.  what  la,  ise 
REAL  EVIDENCE,  defined,  I 

production  oi.  la  not  sencrall]'  eompnlsorj,  4,  t; 
REALTY,  adminlblllty  ofwilU,  or  probate  ol  wlUii,  of,  401 

proof  ol  wllla.  or  probate  ol  wUIb,  of,  Sl«,  HO 
REASONABLE  AND  PROBABLE  CAUSE,  Iiuctlon*  of  Judge  and  Jury  In 

bnrdeu  of  pruTlng  abaence  of,  la  on  plalntill  In  ar.tloni  ol  malldonx  prowen- 
tlou,  19 

harden  ol  proving  preaence  of,  la  on  defendant  lu  actlona  for  btso  Imprixon- 

mliBlble  to  show  dcfvudant  bad.  1 70 
a,  dvponltlona  uinat  be  pnt  In.  017 
BEASOXABLE  TIME,  when  a  queatlon  lor  the  Judge,  7 
[NU  EVIDENCE.  mkaaaUl,SU-31,  lift 
di'fendaut  haa  ilttcLal  reply  on  plalnlllTK.  31 
evidenoe  In  reply  mmit  be  rebutting,  nut  oanflrmatory.  3D,  4S4 
HEBUTTIKG  PKESUUPTIONS,  parol  evidence  lor  purpose  ot  tH-ll 
RE-CALLING  WITNESSES,  wh»n  allowable.  »I-2.  *B8-» 
RECEIPT,  la  an  admiaelon  anainat  parly  signing.  SU 

wrltun,  when  may  be  contradicted.  &o.,  by  parol.  fiS?-3,  D4I,  S41 

unstamped,  may  be  uxed  to  relrBh  meuiury,  4«a,  4B3 

by  doeeasedagent,  Ac,,  l«  admlmlble  an  agaluat  Ills  Interest,  IBB,  M»,  Ml,  IftS 
ol  rent  doee  not  eMop.  Mi.    See  Rent 
elteot  ol  receipt  and  Inventory,  ol  good*,  BIJ 
RECEIVER,  entrlea  In  accoont  boobi  ol  dec«aaed,  admlnlblllly  ol,  IBB.  IB*,  181 

lei 
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BECKIVER— aw^inued 

of  wrecks,  depooitions  before,  are  privileged,  179, 189-90 

and  thief,  testimony  of,  does  not  require  corroboration,  471 

confessions  by,  when  evidence  ag^ainst  thief,  and  vice  rersd,  238,  251 

guilty  knowledge  of,  how  proved,  165,  159-60 

statements  by,  exculpating  himself,  how  far  admissible,  68-9 

RECEIVING  STOLEN  GOODS.     See  Receiver 

RECITALS  in  deeds,  when  operate  as  admissions  or  t>8top])cls,  214,  632.     See 
Deed,  Ebtoppelb 

in  family  deeds  are  evidence  of  pedigree,  287 

in  ancient  deeds  are  evidence  of  reputation,  to  prove  public  or  general  righta, 
95,  275 

but  not  to  prove  private  rights,  275 

nor  (except  as  admissions)  to  prove  ancient  posscHsion,  95 

when  are  primary  evidence  of  document  recited,  497,  632 

when  are  secondary  evidence,  500, 501 

of  formal  matters  may  be  corrected  by  parol,  540 
RECOGNISANCE,  binding  witness  by,  414 

disobedience  to,  418 
RECORDS  OF  THE  REALM,  public  and  Judicial,  proof  of,  611,  615 

RECOVERIES,  proof  of  fines  and,  517 
RECRIMINATION,  by  witnesses,  31-2,  468 
RECTOR.    See  Vicab,  Clergy 

RE-ESTABLISHING  CREDIT  OF  WITNESS.  467 
RE-EXAMINATION  of  witness,  only  allowable  when  croBs-cxamined,  468 

must  be  confined  to  explanation  of  matiera  in  cross-examination,  468 

new  facts  can  only  be  elicited  in,  by  leave  of  judge,  468 

REFEREE,  admissions  by,  232 

effect  of  reports  and  awards  by  official,  or  special,  408-5.    See  Reports 
REFERENCE,  incorporation,  of  documents  by,  129,  487-9.    See  Ihcorporatioji 

REFRESHING  MEMORY  of  Judge,  17.     See  Memory 

of  experts,  by  reference  to  text-books,  price-Iiits,  Ac,  362 
of  witness,  principle  of,  454-5 

by  whom  document  may  be  written,  456 

must  be  contemporaneous,  456 

independent  recollection  not  necessary,  455-6 

originals  and  copies,  456 

inadmissible  document  may  be  used  for,  456 

production  of  documents  uned  for,  and  cross-examination  as  to,  457 

REGIMENTAL  MATTERS,  military  registers,  are  evidence  of,  323 
gazette  and  army  list  are  evidence  of,  311,  825 
at  common  law,  officers'  certificate  no  proof  of  military  service,  Ac,  of  subor* 

dinate,  837 
but  now,  by  Army  Act  1881,  letters  or  returns  by  Secretary  of  State,  or  com- 
manding officers  are  evidence  of  such,  342-3 
REGISTERS,  public,  admissible  to  prove  f*cU  stated,  313-26.     See   Pi  blic 
Registers 
non-public,  inadmissible  at  common  law  to  prove  facts  stated,  813-4 

by  statute  Company  registers  are  evidence,  345-6.     Sec  Compasv 
gas  or  water-meters  are  evidence,  145 

REGISTRATION  OF  DEEDS,  Ac,  492,  519-21 

secondary  evidence  generally  admissible  of  documents  requiring,  492,  619-21 
certificate  of,  is  evidence  of  facts  and  date  of,  498,  519-21 

REGULARITY  of  acts,  when  presumed,  629.    See  Omnia  Preslmuntub,  Ac. 

RELATIONSHIP.     See  Pedigree,  Treatment 

RELEVANCY,  defined,  39 

legal  and  logical,  distinguished,  39 
admissibility  distinguished  from,  41 
Stephen's  rules  as  to,  40 
objections  to  these  rules,  40-1 
Thayer's  view  of,  40-1 


Ilmlta  of  Itme  wicbin  which  tt 


fart  of  ]ia}^cnt  af,  may  |>LTbips  be  provcil  bf  parol,  thoogh  wrltien  Inuo 


and  not  klwajTB  whore  rectlflcstlon  Is  vUlmod,  ibi 
receipt  for  Inter,  Is  evidtiice  nf  pajmentol  earlier,  IDO 
KKOI'KMNU  CASES,  tot  farther  erldence,  33 

nihility  to  rejsir  briilice  or  hlghniy,  vhat  Is  evidence  of,  tl4-t 
KKPLV.  erldence  In,  mimt  not  be  conSnnalorr.  30.  *t3 

right  to,  32-S.     Hre  ItiofiT  TO  Keflt 
KBPOETS.  when  receivable  as  pobllc  dociimentB,  S27-8.  330-1,  3J4-1 

proof  of  nich.ltl3-U 

\n  referee*,  he.,  nnjer  the  Arbllralion  Act,  equivalent  to  vcrdlcte.  4V4 

nnder  this  Aoc  the  ladge  may  also  order  Independent  reporu  and  ciperl- 
meota  to  be  made  by  experia  f(ir  hi)  ova  guldimce,  tbi 

by  Charity  Commissioners,  883.  10*-S 

by  omclal  RecolTers,  Itoird  of  Tr.idc,  Committee  of  Law  Society,  admlulble 
lor  spectal  parpones.  404-6 

hy  Chancery  Vlaltorv,  CompHoy    Tnspectorh   Ac.  not    erldcncv    ol    faeu 


KEi'L'TATICIS.  generally  Inadmisslhle  to  prove  ftiel^  364 

except  public  rights.  iiedtijTee,  marrlajpi,  and  Identity,  314-5 
sometimes  admissible   for  other  purposes.  f.p..  as  convertible  with 

1  tor  psrty's  belief,  13B-T,  36) 
(credit  n'lt^e8^  4S7 
BESEMBLANCE  of  child  to  parent  Is  evidence  of  paternity,  lUI 

of  copy  to  infringed  picture,  37,  60T,  529 
ItKS  GESTA.  deflnltlon  of  term,  43-4 

history  and  principle  of  rale  as  to,  J3-4 
what  facts  admissible  as  part  of, 

camalatlve  and  coDliiiuoiu  transacilons,  44-3 
documentary  tratiaactlons,  4S 
■eeompaaylne  facts.  46 

declarations  accompanying  acts,  4S 


(3)  by  w 

(4)  doeutnonts.  41 
(*)  of  what  facts  tb 
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RES  G  EST  A— continued 

declantions  as  to  mental  and  physical  conditions,  49 

(1)  as  to  health  and  feelings,  50 

(2)  as  to  intention,  motive,  or  opinion,  60-1 
(S)  sfl  to  knowledge,  6S 

examples,  53-71 

RES  INTER  ALIOS  ACTA,  maxim  considered  as  a  test  of  irrelevancy,  141 
as  the  supposed  ground  of  exclnsion  of  similar  facts,  141 
and  of  judgments,  896,  and  depositions,  406 

RES  JUDICATA,    ^ee  Judoments 

RESOLUTIONS  at  company  meetings,  effect  of,  846  ;  proof  of,  513 
at  creditors'  meetings,  minute-books  are  evidence  of,  391-9 
may  be  proved  by  parol,  though  recorded  in  minute-books,  697 
read  at  public  meetings,  may  be  proved  by  parol,  without  production  of 
document,  494,  528 

BETAINEU,  of  solicitor,  informal,  sufficient  to  render  ollentf*  communications 
privileged,  183 
if  disputed,  requires  corroboration,  471 

REVOCATION   OF    WILL,  direct  declarations  by  testators  inadmissible  to 
prove,  302 
but  their  declarations  of  intention  may  afford  presumptive  evidence  of, 
998,  302,  307-8 
SO,  in  cases  of  dependent  relative,  revocation,  309 

RIGHT  TO  BEGIN,  in  civil  cases,  28 

(1)  where  onus  of  proving  any  of  the  issues  is  on  plaintiff,  he  begins, 

98 
(9)  where  no  issue  is  on  plaintiff  but  he  claims  substantial  and  un- 
liquidated damages,  he  begins,  98 
(3)  otherwise,  where  all  issues  lie  on  dsfendant,  latter  begins,  98 
in  criminal  cases  prosecution  always  begins,  99 
matters  not  to  be  disclosed  in  opening,  99 
new  trial  may  be  obtained  for  erroneous  decision  as  to,  30 

RIGHT  TO  REPLY— 
civil  cases, 

(a)  when  opiwnent  adduces  evidence,  39 
does  not  adduce  evidence,  33 
rules  when  there  are  joint  defendants,  33 
criminal  cases, 

(a)  where  defendant  calls  witnesses  other  than  himself,  38 
(6)  where  he  calls  none,  or  only  himself,  defendant  generally  replies,  84 
except  (1)  in  Crown  cases  where  law  offlcen  prosecute,  34 
(9)  or  prisoner  makes  statement  to  jury,  84 
rules  where  there  are  joint  defendants,  35 

RINGS,  inscriptions  on,  how  proved,  87,  494,  605 
are  evidence  in  pedigree  cases,  287-8 

RIVERS,  acts  of  ownership  upon  other  parts,  when  evidence  of  title  to  locu*  in 

quo,  144 
public  rights  in,  may  be  proved  by  reputation,  979 
presumption  that  owner  of  bank  of  non-navigable,  owns  the  bed  luque  ad 

medium  fllum  aqucBf  619,  693-4 

ROAD,  rule  of,  custom  as  to,  judicially  noticed,  19  , 
public,  repairs  are  evidence  of  ownership  of,  119 

so  also  is  reputation,  if  not  relating  to  particular  facts,  67,  978,  978-80, 

989 
and  verdicts,  judgments,  and  indictments,  376-7,  983 

ROLL  OF  SOLICITORS,  and  Law  List,  are  proof  of  solicitors*  admittanee 
Ac,  395 

ROLLS  of  Manor,  effect  of,  276.    See  Court  Rolls,  Manor 

proof  of,  976,  514 
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BOMAN  CATHOLICS,  how  Bworn  in  IreUnd,  4 SO 

priests,  communications  and  oonfession  to,  not  privileged,  188,  248 
marriage  and  other  registers  of,  3 IS.     See  Registers 

ROYAL  PROCLAMATIONS,  admissibility  of,  899  ;  proof  of,  609 

RUMOUR,  generally  inadmissible  to  prove  facts,  128,  858-4.     See  Reputation 
or  to  fix  a  party  with  knowledge  of  facts,  128,  854 

SAILOR.     See  Seamen 

SALE.    See  Bill  of  Sale,  Conditionh  of  Sale,  Contract 

SALE  OF  GOODS  Act,  1893,  in  contracts  under,  terms  implied  by  law  may  be 
varied  by  parol,  534 

SAMPLE,  equality  of  bulk  with,  may  be  proved  without  production  of  either,  87 

SANITY.    See  Insanity,  Lunacy 
how  far  presumed  by  law,  629 
burden  of  proof  in  questions  of,  24 
inquisitions  in  lunacy,  and  masters'  orders  and  doctors*  certificates,  how  fkr 

admissible  on  issue  of,  328 
reports  of  chancery  vlsitoni  as  to  party's,  privileged,  405 
opinions  of  experts  as  to,  857,  864-5 

of  non-experts,  869 
admissibility  of  testator's  conduct  and  declarations  to  show  his,  62 
prior  insane  conduct  of  same  party  and  his  relatives,  admissible,  148,146, 147 
treatment  of  friends  and  strangers,  )iow  far  admissible,  117 

SATISFACTION  of  judgment  by  debtor,  bars  recovery  against  co-debtor,  388-4 
of  portions  and  debts,  615,  620-1 

SCHEDULES,  how  far  restrictive  of  deeds,  572 

parol  evidence,  when  admissible  to  Identify  goods  in  lost,  or  absent,  566,  580 

SCIENCE,  opinions  of  experts,  admissible  on  matters  of,  357 

SCIENTER.     See  Knowledge 

SCIENTIFIC  INSTRUMENTS,  accuracy  of  watches,  thermometers,  gas  and 
water  meters,  Ac,  presumed,  145 

SCIENTIFIC  TERMS,  experts  nuiy  explain,  858,  868,  578,  618 

SCIENTIFIC  WORKS,  e.g.,  almanacs,  tables,  pharmacopoeia,  when  admissible 
as  public  documents,  851 

SEALING  AND  DELIVERY  of  documents,  proof  of,  478-80 

SEALS,  ROYAL,  OFFICIAL,  &c,  when  Judicially  noticed,  14-15 
history  ot  522 

SEAMEN,  contracts  with  masters  may  be  proved  vrithout  calling  attesting  wit- 
nesses, 484 

and  contents  thereof,  by  secondary  evidence  without  giving  notice  to  produce 
original,  505 

attendance  of  naval,  as  witnesses,  how  procured,  415 

SEARCH,  what  is  sufficient,  to  let  in  secondary  evidence  ot  lost  documents,  506-7 

SEAWORTHINESS.     See  Ship 

SECONDARY  EVIDENCE,  definition  of,  2-8 

of  documcutA,  498-508  ;  of  handwriting,  369  ;  of  attestation,  480 
Forms  of — 

(A)  copies — 

Government  printers'  copies,  498  :  Gazette  copies,  311,  498 
copies  sealed  by  foreign  States,  courts,  officials  or  notaries,  498 
exemplifications,  examined,  office,  and  certified  copies,  499-500 
machine,  printed,  and  photograph  copies,  500 
counterparts,  drafts,  minutes,  abstracts,  recitals,  memorials,  500-1 
notarial  copies  of  foreign  documents,  498-9,  507 

(B)  oral  testimony  and  admissions,  501 

(C)  presumptive  evidence,  601 

(D)  entries  in  registers,  501 
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SECONDARY  EVIDENCE— con^mwd 

(E)  statements  of  deceased  persons,  501-9 
Inadmissible  forms  :  copies  of  copies,  509 
Degrees  of — 

no  degrees  of,  recoomised,  SOS 

except  in  case  of  public  documents  and  depositions,  502-3 
Cases  in  which  Admissible — 

(1)  when  original  is  a  public  or  qua^-pxihllc  document,  or  is  enrolled,  or 

registered,  492,  503,  519-21 

(2)  when  original  is  In  possession  of  adyersarj,  508 

notice  to  produce  necessary,  504.     See  Notice  to  Produce 

when  such  notice  is  unnecessary,  504-8 
(8)  when  original  is  in  possession  of  a  stranger,  505 
(4)  when  original  has  been  destroyed  or  lost,  506 

proof  of  search,  &o ,  necessary,  506.     See  Search 
(6)  when  production  of  original  is  physically  impossible  or  highly  incon- 
venient, 507 

(6)  when  permission  obtained  by  summonses  for  directions,  508 

(7)  in  interlocutory  proceedings.,  508 

(8)  other  cases,  508 

SECRET  TRUSTS,  parol  proof  of,  in  wills,  301,  535,  561 

SECRETS  of  State,  evidence  as  to,  excluded,  176 

of  trade,  qualified  protection  given  in  cases  of,  183 
professional.    See  Privilege 

SEDUCTION,  previous  but  not  subsequent  bad  character  of  female  relevant  to 
mitigate  damages  for,  171 

SEISIN  in  fee,  presumed  from  possession  or  occupancy  of  land,  94,  266,  360 

SELF-CRIMINATION.     See  Criminating  Qdestions 

SELF-HARMING  STATEMENTS,  208.     See  Admissions 

SELF-SERVING  EVIDENCE,  party's  statements,  or  shop-books,  not  generally 
evidence  for  himself,  209.    <See  Marino  Evidence  for  Oneself 
history  and  principle  of  rule,  209-10 
exceptions  to  rule,  210 

SENSES, evidence  addressed  to  the,  2,  37.     See  Real  Evidence 

SERVANT,  acts  and  knowledge  of,  when  bind  master,  72-4,  78-82.    See  Agent 
admissions  by,  226-32 

confession  obtained  by  master's  threat  or  promise,  inadmissible,  243, 247 
Judgments  against  master  for  negligence  of,  how  fkr  evidence  against,  873 
memo  of  contract  with,  by  deceased  master  not  admissible  as  declaration 
against  interest,  259 

SERVICE  OF  PROCESS  :  subpoena,  summons,  415.    See  Witness 
attendance  waives  irregularity  of,  416 

SETTLEMENT  of  paupers,  orders  as  to,  operate  in  rem^  378.    See  Pacpers 

SHARES,  certificate  of,  is  evidence  of  ownership,  341,  638-4 
certificates,  but  not  certifications,  estop  company,  633-4 
blank  transfers  of,  invalid,  491,  684 

SHERIFF  AND  UNDER-SHERIFF,  acting  as,  is  evidence  of  due  appoint- 

ment,  93 
admissions  by,  234 

SHIP,  seaworthiness  ot  presumption  as  to,  90 

evidence  of  experts  as  to,  admissible,  except  when  court 

assisted  by  asrossors,  355,  365 
fact  that  experts  acted  on  their  opinions,  is  admissible, 
366 
what  facts  are  part  of  res  gesta  In  coUlHlon  cases,  66-7.    See  Collision 
log-books,  how  far  admissible,  323-4 
registers  and  passenger  lists  how  far,  324 
coastguard,  lighthouse,  and  li^:htship  journals,  how  far,  824-6 
statements  by  officers,  crew,  and  pilot,  when  evidence  against  owner,  981-S 
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SHIP— c<mtinued 

depositions  before  KeceiTer  of  Wrecks,  prlTllef^red*  179,  189,  283 
Jadj^mcntfl  of  condemnation  of,  operate  in  rem,  377,  870 
in  r«m,  no  bar  to  actions  in  perio9iatn^  891-2 
reports  by  masters  of,  to  owners,  bow  far  evidence,  282 

by  masters  of  foreign  ships,  required  for  landing  cargro,  not  admis- 
sible as  public  document,  338 
by  Board  of  Trade  as  to  neglisrent  navigation  ot  not  admissible,  328 
when  owners  affected  by  knowledge  of  illegal  papers  carried  by,  125 
certificate  of  registration  of,  is  evidence  of  facts  stated,  342 

SHIPOWNERS  AXD  SHIP'S  OFFICERS,  admissions  by,  281-2 

SHOP  BOOKS,  admissibility  of  in  party's  own  favour,  209 

SHOPMAN  AND  TRADER,  admissions  by  former  when  receivable,  228 

SIGNATURE,  proof  of,  477.     See  Handwriting 

various  modes  of  :  manual,  mark,  stamp,  print,  pencil,  Ac,  477 
Identity  of  writer,  witness  and  document  must  l)e  proved,  484 
intention  in  executing  may  be  shown,  478 ;  signature  by  one  party  only ; 
repeated  or  qualified  signatures,  478 

SIGNATURES,  ROYAL,  OFFICIAL,  Ac,  when  Judicially  noticed,  14-15 

SILENCE,    ADMISSIONS     BY,     285-9.       See    Statements    in     Party's 
Presence 

SIMILAR    DOCUMENTS,    how    far    admissible    to    Interpret    document    in 
question,  562  ;  examples,  157,  571,  599 

SIMILAR  FACTS,  admissible  when  part  of  transaction,  44-5,  54-5,  66.     See 
Dissimilar  Facts 
generally  iuAdmisslble  to  prove  main  fact,  or  connection  of  party,  140-152 
grounds  of  exclusion,  and  maxim  res  inter  alioa  acta,  141 

exceptions  :  identity,  insanity,  adultery,  agency,  partnership,  acts  done  as 
to  parts  of  same  whole,  title  from  acts  done  at  same  or  connected  spots, 
manorial  and  trade  customs,  conduct  and   propensities   of  animals, 
action  of  physical  and  mechanical  agencies,  condition  of  places  or 
things,  market  value.  141-5 
examples,  146-52 
generally  admisMlblo  to  prove  states  of  mind,  153-66 
principle,  and  qualifications,  158 

knowledge  :  receiving  with  grtillty  intent,  155 

system  to  rebut  aocldent,  mistake,  or  innocent  intent,    156-7.    See 

System 
proof  of  system  :  similar  acts  by  whom  must  have  been  done,  157 
how  far  admissible  to  corroborate  witnesses,  142, 172 

SIMILAR  STATEMENTS,  471-2.    See  Previous  Similar  Statements  and 
Similar  Documents 
generally  inadmissible  to  corroborate  witness,  97,  471-2 
how  far  admissible  to  discredit  witness,  147,  468 
how  far  to  interpret  documents,  ue  Similar  Documents 

SLANDER,  «^^  Libel 

utterance  of  words  may  be  directly  proved  or  disproved  by  witnesses,  53 
reference  to  plaintiff  and  meaning  of  words  may  bo  shov^no  by  surrounding 

circumstances,  570 
or  opinions  of  witnesses,  868 
or  general  repute,  355 
proof  of  malice,  in  cases  of,  132,  187,  156 

plalntifb'  bad  character,  when  maybe  proved  in  mitigation  of  damages,  171 
when  to  discredit,  171,  462 
plaintiff  cannot  be  cross-examined  to  credit  if  has  given  no  evidence  in 

chief,  450 

SLIP,  brokers',  when  constitutes  contract,  496 

when  admissible  to  explain  policy,  581 

when  words  in,  may  be  explained  by  course  of  dealing  of  parties 
612 
bookmaker's,  when  admlnibleas  part  of  grambling:  transaction,  55 
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SOLICITOR  AND  CLIEXT,  sets  ol  former,  when  bind  Utter,  78,  78 
knowledge  of,  or  notice  to,  former,  when  affects  latter,  73,  81 
admiRsions  by  former  when  affect  latter  in  civil  and  criminal  caws,  SS9-30 
confidential  communications  between,  priyileg^ed,  18S-91.    See  Priyilkoe 
lien  by  former,  when  exempts  from  prodncing^  latter^s  doenments,  199 

SOVER£IGX,  accession  and  demise  of,  Judicially  noticed,  18.    See  Cbown 
existence  and  titles  of  forciofn,  jndlcally  noticed,  IS 
royal  sigrn  manual,  judicially  notic«d,  1 4 
recoifnition  by,  is  evidence  of  leoritimacy  of  peer,  99, 288 
certificate  of,  how  for  evidence  of  facts  certified,  335-6 
is  a  competent  witness,  420 

testimony  of,  admissible  even  (perhaps)  though  unsworn,  432 
reputation  is  evidence  for  or  a^inst  Crown,  272 
as  to  proof  of  treaties,  charters,  letters-patent  srranted  by,  508-9 
as  to  inquisitions  under  Crown  authority  or  as  to  Crown  lands,  gee  828-81 
as  to  admisiilbillty  of  royal  proclamations,  speech  from  throne  and  addresses 

to  Crown,  see  809-1 0 
as  to  proof  of  these,  508-11 

SPECIFICATION.     See  Patents 

SPEECH  FBOM  THE  THRONE,  is  cvidenoe  of  facts  stated,  309 

SPEECH,  habits  of,  treated  sometimes  as  explanatory  evidence  and  sometimes 
as  evidence  of  intention,  560-1 
admissible  to  identify  legatees,  &c.,  561,  566,  573, 587,  592, 595,  599-600, 608 

STAMPS, unstamped  instrument  Inadmissible,  492 

except  in  criminal  cases,  or  to  refresh  memory,  492-3 

new  trials  not  allowed  where  Jud<?e  rules  that  stamp  is  snflSclent,  498,  638 

aliter  where  he  rules  it  insufficient,  498,  638 

where  documents  lost,  &c.,  they  are  presumed  to  bo  duly  stamped,  493 

but  If  proved  to  have  been  unstamped,  presumed  to  have  so  continued,  493 

STANDARDS  OF  COMPARISON,  admissible  to  gauf^  conduct  on  qnestlons 
of  nejiflijifence,  rensonableness,  A.c^  90, 107 
genuine  specimens  admissible  as,  to  prove  handwriting,  91 
specimens  need  not  be  admissible  for  other  purposes,  91 
the  party  may  be  required  to  write  in  court,  92 
doabtful  if  fictitious  specimens  admissible,  92 
genuineness  of  ancient  documents  provable  by  comparison,  92 
pharmacopceia  is  admissible  as  standard  of  drugs,  92,  351 

STATE,  evidence  of  affairs  ot  protected  from  disclosure  by  public  policy,  175 

STATE  PAPERS,  admiasibility  ot  to  prove  truth  of  contents,  809 

Royal  proclamations,  Speeches  from  Throne,  Addresses  to  Parliament,  dlplo> 

matlc  correspondence.  Parliamentary  Journals,  bow  far  admissible,  309 
proof  ot  509-611 

STATEMENTS,  when  whole,  or  only  parts  ot    admissible.     See    Divided 
Statements 
general    or   summarised  statements    may    be   admissible  and  particulara 
thereot  not,  201 

STATEMENTS  ACCOMPANYING  ACTS.     See  Res  Gesta 

STATEMENTS  BY  DECEASED   PERSONS,  289.     See  also  Deci.aratioii8 
admissible,  by  exception,  to  prove  facts  stated,  in  five  cases,  253-4 

(1)  declarations  against  interest,  254-63 

(2)  „  in  course  of  duty,  264-271 

(3)  „  as  to  public  rights,  272-83 

(4)  „  as  to  pedigree,  284-91 

(5)  „  of  deceased  in  cases  of  homicide,  292-7 

(6)  „  by  testatore  as  to  their  wills,  298-308 
competency  and  credit  of  declarants,  253,  256,  265,  273,  286,  298-4 
extrinsic  matters,  what  must  be  proved,  2  53,  257,  266 

when  admissible  as  secondary  evidence  of  contents  of  dooumenta,  501-S 

STATEMENTS  BY  PARTY,  in  his  own  favour.  See  Self-Serviho  Etidkhcb 
against  his  Interest,  See  Admisbions,  Self-Harmtno  Evtdeicce 
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8TATEKENT6  IN  PRESENCE  OF  PARTY,  885-40 
principle  of  adolaBlon,  235 
when  Btatements  replied  to,  335 
when  gtatements  not  replied  to,  235-6,  287-9 

STATEMENTS  IN  PUBLIC  DOCUMENTS,  809.    See  Public  Documents 

(1)  Btatntea,  State  papers,  and  gazettes,  809-\2 

(2)  public  registers  and  records,  313-26 

(3)  public  inquisitions,  surreys,  assessments)  and  reports,  327-84  ^ 

(4)  official  certificates,  335-43 

(5)  corporation,  company,  and  bankers*  books,  344-9 

(6)  published  histories,  dictionaries,  maps  and  tables,  350-2 

STATES  OF  MIND,  party's  direct  testimony  admissible  to  prove  his,  40 
party's  declarations  out  of  Court,  when  admissible  to  prove,  49-52 

examples,  67-71 
what  Hacts,  previous  and  subsequent  to  main  fact,  are  relevant  to  prove  : 
knowledge    and    notice,    52,    71,    127-9,    133-4,    155,    158-60.       See 
Knowledge 
when  knowledge  relevant  to  vary  or  interpret   documents,   544, 
647,  566,  568,  585-8,  694-5,  600-2 
intention,  50-1,  67-8,  130,  134-7,  156-7,  161-6 

decUratlons  of,  when  adm IhsI blc  to  alTect  documents.   See  I nten  tion 
good  and  bad  faith,  96, 115,  131,  184-6.    See  Good  Faith 
fraud,  181, 134-7,  156,  162.     See  Fraud 
malice,  132, 137-9, 156, 161.     See  Malice 

STATUTES,  public,  are  Judicially  noticed,  11 

are  admissible  to  prove  public  matters  ntated  therein,  300-10 
private  statutes  not  evidence  of  their  contents  against  strangers,  except  in 
peerage  claims,  310 
nor  even  as  notice  of  facts  contained,  810-1 
proof  of  public  and  private,  11,  508 

colonial,  provable  by  expert  testimony,  or  official  copies,  350,  508 
foreign,  provable  by  expert  testimony,  359,  508 
preamble  of,  admissible  to  interpret,  568 
extrinsic,  evidence,  how  far  admissible  to  Interpret,  569-70 
meaning  of  words  in,  cannot  be  altered  by  parol,  571,  577,  609 

STATUTE  OF  FRAUDS,  only  bars  enforcement  of,    does  not  extinguish, 
claims  unsupported  by  writing,  542,  555 
signature  under,  may  be  by  mark,  initials,  stamp,  Ac,  477 
where  contract  under,  contained  in  several  documents,  connection  must  be 

shown  by  internal  reference,  not  by  parol,  487-9 
extrinsic  evidence  not  admissible  to  supersede  contracts  under,  526 

or  contradict,  vary,  or  add  to,  532 
exceptions,  534,  585,  540,  542 
but  admissible  to  identify  parties,  566, 578-80 
STATUTE  OF  LIMITATIONS,  bars  remedy,  does  not  extinguish  debt,  626 
what  acknowledgments,  or  pirt  payments,  take  case  out  of,  224,  256 

STATUTORY  DECLARATIONS,  admissibility  of,  489 

STATUTORY   MEANING    OF   WORDS,   cannot  be   altered  by   parol,   671, 
677,  609 

8UBP<ENA.    See  Witness 

may  be  ad  testificandum,  or  (when  for  production  of  document)  duces  tecum, 

412-8 
service  of,  and  disobedience  to,  415-18 

SUBSCRIBING  WITNESS.    See  Attestation 

SUBSEQUENT  CONDUCT,  admissibility  of,  to  identify  accused,  119-21,  128 
to  show  malice,  and  other  states  of  mind,  132,  137-9, 156.    See  States  of 
Mind 

SUBSEQUENT   EXISTENCE    OF   FACT,  when  relevant   to  prove  its   prior 
existence,  90.    See  Continuance 

SUICIDE,  threats  of  by  deceased, admissible  In  prisoner's  favour  on  murder  trial* 
62,  68 
on  charge  of  eonspiracy  to  commit,  declarations  by  conspirators  are  admissible 
against  each  other,  86 
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SUMMONS,  attendftoce  of  witness  proenred  by,  412.    See  Witness 
in  what  cases,  may  be  nsed,  414 
service  of,  416 
disobedience  to,  418 

SUPEBIOR  COURTS,  Jtiriediction  and  rules  of,  judicially  noticed,  IS 
this  does  not  apply  to  inferior  courts,  unless  ref^^lated  by  statute,  1 S 
seals  of  old  superior  courts  Judicially  noticed,  14 
Judicature  Act  drives  no  seal  to,  16 
effect  of  Judgments  In.     See  Judgments 
proof  of  procecdingM  in,  r>l4-16 
Judges  of,  not  compellable  to  disclose  Judicial  matters  in,  177 

SUPREME  COURT.     See  Superior  Courts 

SURETY,  admissions  by  principal  when  evidence  against,  223 

payments  by  principal  when  deprive  surety  of  benefit  of  Statute  of  Limita- 

tions,  325 
Judgments  against,  how  far  evidence  against  principal,  37S 
judgments  against  principal  will  not,  in  absence  of  agreement,  bind  sureij-, 

384 
surety  for  one  partner  may  sue  other,  though  creditor  conld  not,  383 
parol  evidence  admissible  to  prove  suretyship,  though  contract  in  writing, 

S37 

SURGEON,  oertiflcate  of.  Is  efidenco  of  child's  age,  843.    See  Medical  Man 

SURROUNDING  CIRCUMSTANCES,  what  fkcts  admissible  as,  to  affect  docu- 
ments, 566-71 
Wigram's  classification  with  respect  to,  criticised.  560-1 

SURVEYOR,  estimate  on  which  Vestry  acta,  admissible  without  calling,  37,  66 
judge  may  obtalo  assistance,  and  act  on  certificate  of,  355 
may  testify  as  expert,  358 
reports  of  deceased,  when  not  admissible  as  made  in  course  of  duty,  366 

SURVEYS.    See  Maps,  Public  Inquisitions 

SURVIVORSHIP,  is  a  matter  of  pedigree,  of  which  reputation  is  evidence,  S90 
presumptions  as  to,  101,  638 

TABLES,  mathematical,  admissibility  of,  851 

TAKING  ACCOUNTS.    See  Account! 

TECHNICAL  TERMS,  meaning  of  is  fbr  jury,  • 

testimony  of  experts  admissible  to  explain,  858,  578,  613 

in  documents,  extrinsic  evidence  admissible  to  explain,  678,  618 

TELEGRAM,  post-marks  on,  are  evidence  of  date,  103 
the  original  is  one  sent,  not  one  delivered,  497 

TENANT,  admissions  by,  when  evidence  against  landlord,  219.    Stc  Landlord, 
Lease 
when  estopped  from  disputing  landlord's  title,  634 

TENDER  OF  EXPENSES  TO  WITNESS.  416-7.    See  Witness 

TERRIERS,  ecclesiastical,  are  evidence  as  public  documents  of  matters  eon- 
talned,  331 
but  not  as  reputation,  or  as  made  in  course  of  duty,  266 

TERRITORIAL  DIVISIONS,  of  this  country,  judicially  noticed,  13-14 

TESTATORS,  declarations  by,  explanatory  of  their  wills  when  admissible.     Set 

Declarations 
admissions  by,  receivable  against,  but  not  generally  for,  their  representatives, 

219,  320 
Judgments  against,  bind  executons  legatees  and  devisees,  383 

TEXT- BOOKS,  not  evidence  per  »e,  but  may  bo  referred  to  by  experts,  868 

THREATS,  against  victim,  relevant  to  show  identity  of  accused,  130, 128 

or  his  malice,  182 
In  action  for  damages  in  conaequenoe  of,  letter  containing  or  enoloBing  is 
part  of  res  gesla^  69 
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THRl&ATS— continued 

threats  of  ealcide  by  decetsed,  admlBsible  in  prisoner's  faroiir  on  murder 

trial,  69,  68 
province  of  jnd^e  and  jary  as  to  constrnction  of  letter  containing^,  9 
ambiguous  expressions  in,  may  be  explained  by  witness  or  snrroundins^  facts, 
S68,  670 

TITHE  C03IIIUTATI0X  MAPS,  admissible  as  reputation  to  prove  public 
righU,  S76,  283 
admissible  as  public  documents  to  prove  public,  but  not  private,  rights, 
881-2 

TITLK,  acts  of  ownership,  when  admissible  to  prove,  94,  110-16 
similar  facts,  when  admissible  to  prove,  144,  148-9 
admissions  by  predecessors,  arc  evidence  against  successors  in,  818-21 
declarations  by  deceased  iiersons  In  disparagement  of  their,  are  admissible  as 
against  jiroprietary  interest,  266,  369-61 

TITLE-DEEDS,  of  stranger,  privileged  from  production,  191 

of  party,  privileged  when  relating  to  own  title  and  not  supporting  oppo- 
nent's, 191-2 
not  privileged  where  title  not  aifected,  192 

answers  of  witness  exposing  him  to  charges  of  stealing,  or  concealing,  how 
far  protected,  198 

TOMBSTONES,  inscriptions  on,  are  evidence  of  pedigree,  287 
proof  of  such  inscriptions  is  generally  by  copy,  607 

TKADE,  CUSTOM  OF,  when  provable  to  annex  incidents  to  contract^  88-9, 
104-6 
when  to  interpret  contracts,  677,  609-11 
when  similar  customs  admissible  to  prove,  144,  149-60 
opinions  of  experts  admissible  to  prove,  89,  868,  S63 

TRADE  MARKS,  registers  of,  admissible  as  public  documents,  321 
comparison  of,  in  cases  of  infringement,  4,  87 
surrounding  circumstances  admissible  to  construe,  670-1 

TRADER,  admissions  by  shopman  when  evidence  against,  228 
books  of,  when  admissible,  209 

TRANSLATION  of  foreign  documents  may  be  required  from  experts,  8,  360, 
678 

TREATIES,  proof  of,  British,  or  foreign,  608-9 

TREASON,  two  witnesses  necessary  in  cases  of,  469 

what  facts  arc  part  of  res  ye»ta  in  trials  for  sedition  or,  64 
prior  declarations  and  speeches  by  defendant,  when  evidence  in  his  own 
favour,  70 

TREASURY,  seal  of  solicitor  to,  but  not  of  lords  of,  Judicially  noticed,  14 

TREATMENT,  acts  of,  by  parties  and  strangers  generally  irrelevant,  99,  117 
except  to  prove  marriage,  relationship,  legitimacy,  title,  age,  and  the  genuine- 
ness of  ancient  documents,  99 
or  to  identify  persons  or  property  referred  to  in  documents,  666,  671,  678, 
examples,  689-604 

TRIALS,  NEW,  when  granted  for  wrongful  admission,  &c.,  of  evidence,  687-8 
when  granted  for  erroneous  decision  as  to  sufficiency  of  stamp,  493,  638-9 

TRUST,  express  or  resulting,  may  be  proved  by  parol,  though  document  silent, 
686,  660 
secret,  may  be  proved  by  parol,  801,  636,  660-1 

relating  to  land,  other  than  resulting,  must  be  in  writing,  except  in  cases  of 
fraud,  636 

TRUSTEE,  acts  of,  and  notice  to,  one,  when  binds  co-trustees,  74-6 
cannot  set  up  privilege  against  ct^ui  que  trust,  1 86 
burden  of  proof  lies  on,  in  actions  with  cestui  que  trust,  26-6 
admissions  by,  are  evidence  against  cestui  que  trust,  and  vice  versd,  217-8 
as  well  as  against  co-trustee,  222 

but,  admiraionH  by  bankrupt  not  evidence  against  trustee,  or  creditors,  238 
if  called  as  witness,  not  comiMslIed  to  produce  title-deeds  of  cestui  que  trusty 
192 
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TRUTH,  witness's  g^eneral  reputation  for  wmnt  oi;  admteible  to  diaeredit,  464 

UNDER-SHEHIFF,  admlflsions  by,  are  evidence  against  sherili;  SS4 

UNDUE  INFLUENCE,  party  pleading  begins,  S9 

UNIYEKSITY  and  college  books,  SS5-6.     See  Corpobatioii 

UNWILLING  WITNESS  OR  DEPONENT,  practice  as  to,  417.  48S,  4t6 

USAGE,  admissible  to  annex  incidents  to  oral  or  written  contracts,  88, 104.    See 
Custom 
knowledge  of,  when  will  bind  party,  88 
proof  of,  88 

admissible  to  explain  technical  terms,  or  interpret  documents,  569,  877,  609 
admissible  as  standard  of  comparison  to  rebut  negligence,  ftc^  00-1,  106-7 
or  to  fix  party  with  knowledge  of  subject-matter  of  nsage,  1S8 

VAGRANT,  age  under  Vagrancy  Act,  1894,  may  be  proved  by  Inspection,  8 
intent,  under  same  Act,  may  be  proved  by  defendant's  cbaraoter,  Ac,  169 
wife  of  defendant  is  compellable  witness  against  him,  on  charges  under  the 
Act,  425 

VALUATION  LISTS,  admissible  as  public  documents,  83S 

VALUE,  opinions  of  experts  admissible  to  prove,  S58 

VARIANCE  AND  AMENDMENT,  rules  as  to,  18-91 
in  civil  and  criminal  cases,  19-90 
in  superior  and  Inferior  courts,  30-1  * 

VARYING  DOCUMENTS  by  parol,  680-55.    See  Extrinsic  Etidknob 

VENDOR,  declarations  by,  admissible  to  identify  property  sold,  679 
as  well  as  to  show  its  extent,  189 
recitals  in  deeds  90  years  old  are  evidence  between  purchaser  and,  486 

VERACITY  OF  WITNESS,  469,  464.    See  Credit 

VERDICTS,  conclusive  of  finding,  as  between  parties  and  privies,  408 
only  admissible  between  strangers  as  reputation^  976,  983,  408 
or  when  in  rem^  896,  898,  403 
proof  of,  408,  618 

VERITAS  NOMINIS  TOLLIT  ERROREM  DEMONSTRATIONEM^  678 

VESTRY  AND  CHURCH  BOOKS,  when  admissible  as  public  documenu  to 
prove  parish  matters  therein  recorded,  390 

VETERINARY  SURGEONS,  register  of,  is  evidence  of  qualification,  896 

VICAR,  how  far  acting  as,  is  evidence  of  appointment,  93, 966, 968.  Set  CX.BSGT 
entries  in  parish  register,  when  may  be  made  by  clerk,  or  substitute  of, 

814-6 
custody  of  registers  and  books  of,  486 
entries  by  deceased  as  to  receipt  of  tithe,  are  admissible  as  against  interest, 

955 
returns  of,  for  Queen  Anne's  Bounty,  are  public  documenta,  881 
proof  of  deeds  of  relinquishment  by,  691 

VIEW,  3-5.    See  Inspection 

VIVA  VOCE,  evidence  when  to  be  given,  451 

VOIR  DIREt  examination  of  witness  on,  former  practice  as  to,  498 

VOTING  PAPER,  mistake  in  may  be  explained  by  parol,  564, 699 

WAR,  existence  of,  when  judicially  noticed,  18 
articles  of,  judicially  noticed,  19 

WARD,  burden  of  proof  in  transactions  with  guardian,  is  on  latter,  96 
address  of  Ward  of  Court  must  be  disclosed  to  Court,  186 

WARRANTY,  parol,  when  may  be  added  to  written  agreement,  634,  648-60 
parol  evidence  admissible  to  show  whether  representation  was  intended  as 
condition  or,  567,  587 

WATCHES,  working  accuracy  of,  presumed,  146,  169 
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WAY,  BIGHT  OF,  acts  of  user  are  ovidence  of,  113 

declarations  by  persons  using,  or  obstructing,  when  admissible,  57-8 

by   deceased  persons  are  evidence    to  show  public  but  not 
private^  278-80 
maps  and  surreys  when  admissible  to  show,  275,  282-3 
verdicts  and  judgments,  when,  276,  283 

WHOLE  STATEMENT,  or  part  of,  when  admissible.    See  Divided  State- 

MEMTB 

WIFE,  admissions  by,  when  evidence  against  husband,  229.     See  Husband 
competent  witness  in  dvil  cases  against  husband,  420 
when  competent  in  criminal  cases,  493,  425-6 
not  bound  to  answer  questions  criminating  husband,  193 
communications  to  husband,  privileged,  192,  425 
declarations  by,  on  leaving  home,  &c^  admissible  to  show  intent,  63,  69 

WILLS,  declarations  by  testaton  as  to  their.    See  Declarations 
proof  of,  612.     See  Probates,  Personaltt,  Realty 
proof  of  probates  of,  401-2,  515 

alterations  made  after  execution,  how  far  operative,  490 
presumptions  as  to  alterations,  491,  630 
mistakes  in  executing  or  revoking,  301,  806 
in  inserting  words  without  knowledge  of  testator,  301 
in  date  of  execution,  540 

cannot  generally  be  contradicted  by  parol,  540-1,  553 
parol  evidence  admissible  to  identify  persons  or  property  misnamed  or  mis- 
described  in,  301,  541,  573-4,  598-605 
conditional,  301,  538 

revocation  of,  302,  307.    See  Revocation 
attestation  of,  480-3.    See  Attestation 
Judgments  as  to  construction  of,  when  bind  strangers,  400 

WINDIXG-UP  of  company,  attendance  of  witness  in,  414 
orders  directing,  are  not  judgments  in  rem,  378 
private  examinations  in,  are  privileged  from  disclosure,  179,  189-90 
notes  of  proceedings  in,  when  admissible,  234,  440 

WITHOUT  PREJUDICE,  communications  made,  generally  protected,  190,  211 

.WITNESS, 

attendance  of,  412-19 
Process— 

subpcena  ad  teati/icandumy  and  duces  tecum^  412 
recognisance  and  summons,  414 

witnesses  when  present  in  court,  though  not  subpoenaed,  414 
witnesses  when  in  prison,  or  out  of  jurisdiction,  415 
witnesses  when  detained  by  superior  officers  in  army  or  navy,  415 
Service  of  Process — 

subpoena  and  summons,  415-16 
attendance  waives  irregularity  of,  416 
Tender  of  Expenses — 

in  civil  and  criminal  cases,  416-17 
Disobedience  to  Process — 

to  subpcona,  recognizance,  or  summons,  417-8 
Protection  of  witnesses — 

from  arrest,  threats,  and  actions,  419 
competency  of,  420-6.    See  Competency 
former  exceptions  to  competency :  interest,  atheism,  crime,  420 
present  exceptions  to  competency — 

(1)  defective  intellect,  from  infancy,  lunacy  or  drunkenness,  422 
(3)  in  criminal  cases,  423-6 
compellability  of,  427.    See  Compellability 
oath,  affirmation  and  declaration,  427.    ^'ee  Oaths 
administration  to  believers  and  atheists,  428 
forms  of  oath  or  affirmation,  428-80 
who  may  administer  oaths,  430 
when,  may  give  testimony  without  oath  or  affirmation,  431-2 
when,  may  give  evidence  by  affidavit,  433-5.    See  Affidavits 
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WI  'LNKSS— continued 

depositloiLB  bj,  when  admiaBible,  436-7.     See  Depositions 

In  civil  cases,  436^0 

in  criminal  caseS)  440-9 

before  Coroners,  449 

in  India  and  abroad,  450 
statutory  declarations  by,  not  generally  admissible,  439 
exclusion  and  separation  of  unexamined,  451 

examination,  cross-examination,  re-examination.    See  Examination,  &c. 
priyiloge  ol    See  Privilege 
examination  by  Judge  and  recalling,  31,  468 
when  deemed  incapable  of  being  called,  408,  436,  439,  447 
number  required,  and  history  of  rule,  469 
testimony  of,  when,  must  be  corroborated,  469 

what  facts  admissible,  in  corroboration  of,  471-5.    See  Cobbobobation 
previous  similar  statements  generally  inadmissible  to  corroborate,  471 

exceptions,  473 
credit  of,  and  modes  ol  impeaching,  469-7.    See  Cbedit 
facts  admissible  to  alTect  credit,  463-7 

knowledge,  observation,  memory,  468 

errors,  omissions,  inconsintencioe,  463 

antecedents,  associations,  and  mode  of  life,  463-4 

previous  contradictory  statements,  465 

bias  or  partiality,  prevlou.1  conviction,  reputation  for  nntruthfulnesa, 
466 

compulsion  to  answer,  and  contradiction,  466 

re-establishing  credit,  and  recrimination,  467-8  I 

attesting,  rules  as  to,  480-4.    See  Attestation  1 

WOBDS,  meaning  of  technical.    See  Technical  Terms 

meaning  of  common  words  and  phrases,  judicially  noticed,  16 
meaning  of,  in  document,  extrinsic  evidence  admissible  to  explain,  556,  565, 
571,573 

WRECKS,  depositions  before  Keceiver  of,  are  privileged,  179,  189 

in  actions  for  negligence  in  not  lighting  sunken  wreck,  what  ikcts  are  part 
of  res  geaia,  58 

WRITIIfGS.    See  Document,  Deeds,  Extbinbic  Evidence 

WRITS,  admissible  to  show  sum  claimed,  but  not  debt  due,  406 
proof  of,  519 

WRONGFUL  ADMISSION,  Ac,  OF  EVIDENCE,  remedies  for,  636-40 
in  civil  cases — 

trials  by  Judge  and  Jury,  636 

when  admisf«iblc  evidence  rejecte<l,  686 
when  inadmissible  evidence  received,  636 
trial  by  Judge  alone,  686-7 

in  County  Courts,  and  by  arbitrators,  637 
evidence  taken  by  oxaminen,  grand  Jury,  antl  licensing  Justices,  637 
new  trials  for,  only  allowed  when  subetautial  wrong  done,  637-8 
in  criminal  cases,  638-40 
new  trials,  638 
Crown  CAses  reserved,  638 
appeals  from  Justices,  639-40 

YORKSHIRE,  registration  of  deeds  in,  382,  34S.     See  Rkgistbation 
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